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 Pursuant to Supreme Court Practice Rule 18.02(B)(4), appellant Timothy J. McGinty, 

Cuyahoga County Prosecutor (hereinafter “the Prosecutor”) respectfully moves this Court for 

reconsideration of its merits decision announced April 7, 2015.  (the “Majority Opinion”). This 

Court’s decision, if permitted to stand, will jeopardize undercover police investigations and 

thereby impair prosecutors’ ability to help these officers during critical phases of their work.  If 

left unchanged, the Majority Opinion will also have a profoundly negative effect on preserving the 

confidential law enforcement investigatory privilege (“CLEIP”). 

The targets of sensitive undercover criminal investigations generally have the resources to 

hire civil lawyers to use every tool at their disposal to interfere with the work of police and 

prosecutors.  Following this Court’s opinion, they will have every incentive to bring civil lawsuits 

with the direct goal of interfering with, or gaining knowledge of, ongoing criminal investigations 

by seeking to depose and compel civil discovery from Ohio prosecutors.  This Court should adopt 

Justice O’Donnell’s dissenting opinion, which understood and applied these critical distinctions.   

The State is mindful that motions for reconsideration should not simply reargue the case. See 

S.Ct.Prac.R. 18.02(B). Rather, this Court’s ability to reconsider its decisions allows it to “correct 

decisions which, upon reflection, are deemed to have been made in error.” State ex rel. Shemo v. 

Mayfield Hts., 96 Ohio St.3d 379, 2002-Ohio-4905, 775 N.E.2d 493, at ¶ 5 (internal quotations 

omitted).  This Court should reconsider its Majority Opinion because it is based on a key 

foundational misstep, without the benefit of full briefing and argument by each side,1 and the Court 

of Appeals undisputedly applied the wrong test below.   

                                                 
1 As the dissent points out, “…[I]f J & C Marketing had a need for these documents and records, 

it would have filed a brief in this court.  But it did not do so.”  J & C Marketing, L.L.C. v. McGinty, 

Slip Opinion No. 2015-Ohio-1310, ¶ 44. (O’Donnell, J., dissenting.)   In fact, J&C voluntarily 

dismissed its claims in the trial court on January 9, 2014 and has not re-filed them within the one-

year savings statute.  See Ex. A at p. 42.  
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I. The Majority Opinion affirms a Lower Court that Clearly Applied the 

Wrong Test.  The Eighth District’s decision conflated CLEIP with CLEIR.  

 

As mentioned at oral argument, CLEIP is not the same as the Confidential Law 

Enforcement Investigatory Records (“CLEIR”) test under the public records statute, R.C. 143.49.  

Despite these two differing tests, the Majority Opinion affirmed the Eighth District Court of 

Appeals.  The majority affirmed an Appellate Court which admitted that it did not apply this 

Court’s CLEIP test in Henneman v. Toledo, 35 Ohio St.3d 241, 245, 520 N.E.2d 207 (1988).  The 

Court of Appeals cannot be affirmed when it disregards the proper test that this Court has said 

must be weighed.  The Eighth District found in pertinent part, 

“The prosecutor contends that discovery of nearly all of the contested material 

is protected by the law enforcement investigatory privilege. The prosecutor 

primarily relies upon cases establishing the law enforcement investigatory 

privilege[.]  We find reliance on these cases unnecessary. To understand this 

privilege under Ohio law, we must first consider R.C. 149.43 that, although not 

applicable in the present instance, provides important context to our 

understanding of the claimed privilege.” 

 

Ap. Op., 8th Dist. No. 99676, 2013-Ohio-4805, ¶ 10. (Emphasis supplied).  

How can the Court of Appeals be affirmed when it evaded the relevant inquiry, namely, a 

balancing of the ten factors listed in Henneman? 2   At no point in the proceedings below has any 

lower court actually performed an analysis of the ten factor test to J&C’s discovery requests 

propounded to the Prosecutor.  Thus, this Court cannot affirm the lower courts who have not 

                                                 

 
2 The Eighth District’s Opinion later says it “appl[ied] the balancing test of Henneman…” but 

never actually provides legal analysis as to what factors in that test compelled it to affirm an 

order compelling the Prosecutor to produce some documents, but not the full panoply of 

materials the trial court required the Prosecutor to turn over (likewise without expressly stating 

why, or even mentioning the CLEIP).  (Ap. Op. at ¶ 17).  See also, Ex. B, attached hereto. 
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provided any minimal, legal rationale as to why J&C should get a sneak peak at the Prosecutor’s 

files.  As this Court has previously stated,  

“We will not issue advisory opinions[.]  *** This conclusion is also consistent with 

the 'cardinal principal of judicial restraint -- if it is not necessary to decide more, 

it is necessary not to decide more.” 
 

State ex rel. Ohio Democratic Party v. Blackwell, 111 Ohio St. 3d 246, 2006-Ohio-5202, 855 

N.E.2d 1188 ¶ 50, quoting PDK Laboratories, Inc. v. United States Drug Enforcement 

Administration (C.A.D.C.2004), 360 U.S. App. D.C. 344, 362 F.3d 786, 799 (Roberts, J., 

concurring in part and in the judgment, underscore supplied). 

This Court’s opinion affirming the lower court’s decisions cannot stand in light of their 

failure to analyze what everyone agrees is the right standard.  It is not necessary to decide anything 

more.   It seems at a minimum, this Court should reconsider its opinion and remand back the 

appellate court with instructions to apply the proper test.  Affirming courts that escape doing what 

this Court says is required under Ohio law will merely encourage other inferior courts to continue 

that haphazard work with relative impunity.  

II. A Trial Court’s Failure to Actually Apply Henneman to the Facts and 

Circumstances of the Civil Case Creates Undue Interference with the 

Executive Branch. 

 

In the proceedings below, the Prosecutor unambiguously asserted the CLEIP applied to 

shield his office from responding to J&C’s discovery requests.    Contrary to the Majority Opinion, 

the Prosecutor never claimed that “information related to a criminal law-enforcement investigation 

is absolutely privileged against disclosure in a civil suit brought by the alleged target of the 

criminal investigation.” Maj. Op. at ¶ 1 (Emphasis added).  The Prosecutor only asserted that the 

CLEIP applied in the proceedings below to shield the records sought by the various corporate 

entities from production using civil discovery.  After the last corporate plaintiff was allowed to 
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intervene, there were thirty-two plaintiffs sending the Prosecutor written discovery requests 

pursuant to Civ. R. 26.  See Ex. A.   At para. 2, the Majority Opinion “hold[s] that the law-

enforcement investigatory privilege is not absolute and [] reaffirm[s] the validity of the balancing 

test…”  The Prosecutor agrees.  Tellingly, the Prosecutor submitted the responsive records for the 

civil trial court’s in camera inspection.   If the Prosecutor had argued “absolute privilege” his 

Office would not gone through the significant time and expense to submit these confidential 

records for in camera inspection.   Nor would he have submitted a privilege log.   The words 

“absolute privilege” appear nowhere in the briefing to this Court, nor were those words uttered at 

oral argument in this case.  Thus, the Majority Opinion rests on the flawed assumption that an 

absolute privilege was unilaterally decreed by the Prosecutor.   When a trial court declines to 

provide any minimal legal opinion on why the CLEIP is inapplicable, the judiciary branch is 

unnecessarily tinkering with the executive branch of government.   See Ex. B. The trial court’s 

failure to apply this Court’s instructions in Henneman, constitutes an unwarranted interference by 

the judiciary into the proper functioning of prosecutors discharging their duties as executive branch 

officials, a co-equal branch of our tripartite system of government. 

 “The principle of separation of powers is embedded in the constitutional framework of our 

state government.  The Ohio Constitution applies the principle in defining the nature and scope of 

powers designated to the three branches of the government.”  State v. Hochhausler, 76 Ohio St.3d 

455, 463, 668 N.E.2d. 457 (1996).  “It is inherent in our theory of government ‘that each of the 

three grand divisions of the government must be protected from the encroachments of the others, 

so far that its integrity and independence may be preserved.’” Id., quoting S. Euclid v. Jemison, 28 

Ohio St.3d 157, 159, 503 N.E.2d 136 (1986).  “The separation of powers doctrine requires that 

each branch of government be permitted to exercise its constitutional duties without interference 
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from the other two branches of government.”  State ex rel. Dann v.Taft, 109 Ohio St.3d 364, 372, 

2006-Ohio-1825, at ¶ 56. 

Much like the governor, the prosecutor — whose duty to “inquire into the commission of 

crime” is set forth by R.C. 309.08 — must be able to obtain information about ongoing criminal 

investigations in “frank, open, and candid environment in which information and conflicting ideas, 

thoughts, and opinions may be vigorously presented * * * without concern that unwanted 

consequences will follow from public dissemination.”   Taft, supra, at ¶ 58.  Here, however, the 

Court held that “information related to a law-enforcement investigation is protected from 

disclosure in civil litigation unless the party seeking discovery demonstrates that it has a 

compelling need for the information and that that need outweighs the public’s interest in keeping 

the information confidential.” J & C Marketing, L.L.C. v. McGinty, Slip Opinion No. 2015-Ohio-

1310, ¶ 22. 

The facts of this case clearly show that J&C simply did not show a sufficient need to get 

its civil discovery.  “[N]o showing had been made in the record before us that J & C Marketing 

has a need for the law-enforcement investigatory records and information sought in discovery to 

ensure a fair trial on the question regarding whether or not Internet sweepstakes constitute illegal 

gambling.” Id. at ¶ 43 (O’Donnell, J., dissenting).  Nonetheless, this Court affirmed the Eighth 

District’s decision to require the Prosecutor to submit to civil deposition that would reveal the 

identities of the undercover officers: 

“The court of appeals directed the trial court to redact the names of the undercover 

officers when the reports were produced. Nonetheless, it ordered the prosecuting 

attorney to answer interrogatories regarding witnesses and evidence intended to be 

presented at trial despite recognizing that this ruling could result in revealing the 

identity of undercover officers.” 
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Maj. Opinion, at ¶ 12.  Without requiring trial courts that encounter these civil claims to show their 

work, prosecutorial independence is unreasonably threatened with unwarranted judicial intrusion.   

III. Conclusion 

If not reconsidered, this Court’s majority opinion gives every incentive for rich individuals 

or corporations that are targets of criminal investigations, to rush to the court house and find a civil 

judge to grant them access to “civil discovery” in the Prosecutor’s confidential files.   Accordingly, 

for the reasons set forth above and in its Merit Brief, Appellant respectfully requests that the Court 

reconsider its April 7, 2015 Majority Opinion pursuant to Supreme Court Practice Rule 

18.02(B)(4), and reverse the lower courts’ opinions each of which failed to honor the CLEIP.  

Simply put, Justice O’Donnell got it right and his dissenting opinion should be adopted by this 

Court.  If Justice O’Donnell’s dissent is not adopted as the opinion of this Court, the Eighth 

District’s decision should be reversed simply on authority of Henneman. Alternatively, upon 

reconsideration, this Court should find that Appellee, J&C no longer has a case or controversy, 

find that this case is moot, vacate the Eighth District’s opinion on authority of Hennemen with 

instructions to reverse the trial court order compelling production of the Prosecutor’s files.   

 Respectfully submitted,  

 

TIMOTHY J. McGINTY (0024626) 

Prosecuting Attorney, Cuyahoga County Ohio 

 

 

/s Brian R. Gutkoski   
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PROOF OF SERVICE 

 

Pursuant to S.Ct.Prac.R. 3.11 (B)(1) and 3.11(C)(1)(a), a true copy of the foregoing 

Motion for Reconsideration was served this this 17th day of April, 2015 by e-mail upon the 

following counsel: 

DANIEL F. GOURASH (0032413) 

ERIC D. BAKER (0070025) 

Seeley, Savidge, Ebert & Gourash Co. LPA 

26600 Detroit Road, Suite 300 

Cleveland, Ohio 44145 

  

dfgourash@sseg-law.com 

edbaker@sseg-law.com 

 

 

       s/ Brian R. Gutkoski____  

      BRIAN R. GUTKOSKI 

      Assistant Prosecuting Attorney 
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