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INTRODUCTION

This original action for writ of prohibition improperly seeks appellate review of a non-

final, non-appealable order that was entered by Geauga County Common Pleas Court Probate

Judge, Timothy J. Grendell, in the case of In re Chester Township Park District, Case No.

84PC000139. As discussed more fully below, the underlying Probate Court case was

commenced in 1984 by the Chester Township Board of Trustees by the filing of an application to

create a township park district under Ohio Revised Code Chapter 1545. (See Application of

Chester Township Trustees under R.C. Chapter 1545, Case No. 84-PC-139, Apx. 2).1 There is

no dispute that the Geauga County Probate Court has subject matter jurisdiction over the

underlying action. Rather, this writ of prohibition action seeks to challenge whether the Probate

Court “is exceeding his lawful jurisdiction” by “allegedly imposing certain duties and fees upon

the Relators (not merely the Park District).” (See Relators’ Motion, pp. 1, 4).

This is an improper use of the writ of prohibition remedy, which is an extraordinary

remedy that “is not routinely or easily granted.” State ex rel. White v. Junkin, 80 Ohio St.3d 335,

336, 686 N.E.2d 267 (1997). Indeed, as discussed more fully below, it is well-established that,

“absent a patent and unambiguous lack of jurisdiction, a court having general subject-matter

jurisdiction can determine its own jurisdiction, and a party challenging the court’s jurisdiction

possesses an adequate remedy by appeal.” Id.; Lingo v. State of Ohio, 138 Ohio St.3d 427, 2014-

Ohio-1052, 7 N.E.2d 1188, ¶ 41 (citing State ex rel. Miller v. Lake County Court of Common

Pleas, 151 Ohio St. 397, 86 N.E.2d 464, paragraph three of syllabus (1949)). Moreover, where,

as here, a lower court has general subject-matter jurisdiction over the case, any errors relating to

1 All references to “Apx.” shall be to the Appendix that is attached to Relators’ Complaint.
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whether it properly exercised its jurisdiction by granting certain relief is the type of error that can

be remedied by a post-judgment appeal. State ex rel. West v. McDonnell, 139 Ohio St.3d 115,

2014-Ohio-1562, 9 N.E.3d 1025, ¶ 24 (“Any error [in ordering the forfeiture of the entire

Scranton Road property] was an error in the exercise of jurisdiction, rather than an action

undertaken in the absence of subject-matter jurisdiction”); State ex rel. Obojski v. Perciak, 113

Ohio St.3d 486, 2007-Ohio-2453, 866 N.E.2d 1070, ¶ 22 (question of whether trial judge had the

jurisdiction to approve a settlement agreement “would be mere errors in the exercise of subject

matter jurisdiction rather than errors establishing the lack of subject matter jurisdiction”).

Accordingly, the Court should deny the Relators’ Motion for Emergency Stay and Expedited

Alternative Writ, and dismiss the Complaint for Writ of Prohibition.

Indeed, in this case, dismissal is particularly appropriate because the Eleventh District

Court of Appeals has previously held that the underlying order at issue is not a final, appealable

order because it “does not fully and finally resolve the issue appellant challenges.” See In the

Matter of Chester Twp. Park Dist., 11th App. Geauga No. 2014-G-3242, 2015-Ohio-1210, ¶ 7

(copy attached as Respondent’s Exhibit 1). The specific relief that Relators are challenging in

this prohibition action, therefore, has not yet even been finally determined by the Probate Court,

and thus, as the Eleventh District has held, Relators lack standing to challenge the underlying

order on appeal. Id. at ¶ 8. The Court should not permit Relators to circumvent this dismissal

order by filing an original prohibition action with this Court. Accordingly, for this additional

reason, the Court should deny Relators’ Motion for Emergency Stay and Expedited Alternative

Writ and dismiss the Complaint for Writ of Prohibition.
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STATEMENT OF FACTS

A. The Creation of the Chester Township Park District.

As set forth in the attached Docket, the underlying Probate Court case was originally

commenced by the Chester Township Trustees in 1984 through the filing of an application for

the creation of a park district under R.C. Chapter 1545 with the Geauga County Court of

Common Pleas, Probate Division (the “Probate Court”). (See Respondent’s Exhibit 2, Docket in

Case No. 84-PC-139, Geauga County Probate Court, Application by Resolution of Chester

Township Trustees, dated 4/2/1984). Under R.C. 1545.02, an “[a]pplication for the creation of a

park district shall be made to the probate judge of the county within which the district is to be

located.” Id. Here, because the proposed park district was located in Geauga County, the

Chester Township Trustees filed their application with the Geauga County Probate Court, which

issued a Judgment Entry, dated May 10, 1984, that created the Chester Township Park District

and granted the Board of Commissioners of the Chester Township Park District with all of the

statutory authority granted by Ohio law. (See Judgment Entry, dated May 10, 1984, Apx. 6-8).

After the Chester Township Park District was created in 1984, the Probate Court did not

lose all subject-matter jurisdiction. Rather, it continued to maintain jurisdiction over the case,

including but not limited to the continuing authority to appoint the park commissioners and to

remove any park commissioner “at the discretion of the probate judge, either upon complaint

filed with such judge or upon his own motion.” (See R.C. 1545.05 and 1545.06). In this case, in

fact, the Docket reflects that Geauga County Probate Case No. 84-PC-139 has remained open for

over 30 years, and that the probate judges have continued to exercise jurisdiction over the case

from time-to-time by, among other things, appointing, re-appointing, and removing Park District

commissioners. (Ex. 2, Docket, Case No. 84-PC-139, Geauga County Probate Court).



4

B. The Master Commissioner’s Report and Recommendation.

In March 2014, an anonymous 29-page complaint entitled, “Chester Township Park

District 2013 Review,” was submitted to the Chester Township Board of Trustees and to the

Probate Court (the “Review”). A true and correct copy of the 29-page Review is included in the

Appendix to Relators’ Complaint at Apx. 110-138. Because the Review raised serious issues

about whether the Chester Township Park District was operating in accordance with the Probate

Court’s original judgment entry and raised questions about whether one or more of the park

commissioners should be removed under R.C. 1545.06, the Probate Court exercised its statutory

authority under R.C. Chapter 2101 to appoint Attorney Mary Jane Trapp to serve as a Master

Commissioner to investigate the issues raised by the Review and to make appropriate

recommendations to the Court. (See Docket Entry #60, Appointment of Master Commissioner,

dated March 20, 2014) (copy attached as Respondent’s Exhibit 3). In this regard, R.C. 2101.06

specifically provides that the “probate judge, upon the motion of a party or the judge's own

motion, may appoint a special master commissioner in any matter pending before the judge.” Id.

Moreover, the statute provides that the Master Commissioner shall have the authority to prepare

a written report and recommendation that sets forth “the commissioner's conclusions on the law

and the facts involved.” Id. In so doing, R.C. 2101.07 further provides that “[t]he court shall

allow the commissioner those fees that are allowed to other officers for similar services, and the

court shall tax those fees with costs.” Id. (emphasis added).

Following her appointment, the Master Commissioner then proceeded to conduct an

investigation of the issues raised by the 2013 Review document and submitted a comprehensive,

252-page report, with recommendations, that is included in the Appendix from Apx. 16 through

Apx. 267. Upon receipt of the Master Commissioner’s Report and Recommendations, the

Probate Court then held a public hearing in August 2014 and invited written comments and
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objections to the Master Commissioner’s report and recommendations by October 2014. In this

regard, the Chester Township Trustees participated in the public hearings and submitted timely

comments by letter to the Probate Court Judge on October 8, 2014. (See Judgment Entry, dated

November 26, 2014, pg. 2) (copy attached to Relators’ Motion as Exhibit A). A time-stamped

copy of the Chester Township’s letter is attached hereto as Exhibit 4.

C. The Probate Court’s Judgment Entry, dated November 26, 2014.

Upon consideration and review of the Master Commissioner’s Report and

Recommendations, the supporting documents, and the comments made in the Township

Trustees, the Probate Court then issued a Judgment Entry on November 26, 2014, that set forth a

number of Findings of Fact and Conclusions of Law. (See Probate Court Judgment Entry, dated

November 26, 2014, Apx. 8-14). In this Judgment Entry, the Probate Court found that the

Chester Township Park District was originally formed by the Geauga County Probate Court to

operate as a separate governmental entity with its own separate funding sources in accordance

with the statutory powers granted by the Ohio Revised Code. (Id., Findings of Fact, ¶ 2-4, Apx.

9). Sometime in 2002, however, the Probate Court found that the Chester Township Trustees

“terminated the dedicated inside millage” for the Township Park District, which was contrary to

the purpose and intent of the original judgment entry to form a “separate, distinct, and

independent governmental entity.” (Id., Findings of Fact, ¶ 6, Apx. 10). Indeed, in its

Conclusions of Law, the Probate Court specifically found that the Township’s elimination of

dedicated millage “directly contravened the fundamental purpose” of the original judgment

entry, which was to create an “independent Park District, free from the vicissitudes of Township

government and politics.” (Id., Conclusions of Law, ¶ 4, Apx. 11).

In this regard, the Probate Court further concluded that the Park District Commissioners

(not the Township Trustees) had the statutory authority under R.C. 1545.20 to levy up to one-
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half mill for park funding purposes. (Id., Conclusions of Law, ¶ 4, Apx. 11-12). In order to

ensure that the Park District Commissioners are able to perform their statutory duties in

accordance with the purpose and intent of the original formation documents, therefore, the

Probate Court concluded that the Park District Commissioners needed to take appropriate action,

as permitted by statute, to ensure that it had a dedicated source of independent funding by

January 2016. (Id., Conclusions of Law, ¶ 5, Apx. 12). Moreover, because the Township

Trustees had wrongfully terminated the Park District’s prior millage funding in 2002, the Probate

Court found that the Trustees had a duty to ensure that dedicated funds were made available

“[u]ntil the Park District is able to establish an dedicated independent funding source.” (Id.,

Conclusions of Law, ¶ 6, Apx. 12).

In addition to the termination of funding, the Probate Court also concluded that the

Township Trustees circumvented the purpose and intent of the original judgment entry by

entering into an agreement with the Park District, which granted the Township Trustees (not the

Park Commissioners) with the authority to exercise the Park District’s levy powers under R.C.

1545.20, and which granted the Township Trustees the authority “to dictate the policies and

procedures employed by the Park District Commissioners.” (Id., Conclusions of Law, ¶ 7, Apx.

13). The Probate Court concluded that this “current agreement between the Township and the

Park” conflicted “with the original Township application and judicial formation documents

creating the Park District.” (Id.) Thus, the Probate Court directed the Master Commissioner to

meet with the Township Trustees and the Park District Commissioners in order to formulate a

new agreement that would not conflict with the statutory requirements of R.C. Chapter 1545 and

the terms of the original application and judgment entry that created the Park District. (Id.) It
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further provided that the “cost of the Master Commissioner shall be borne 75% by the Chester

Township/Chester Park District and 25% by the Court.” (Id. at ¶ 13, Apx. 14).

D. The Township’s Appeal to the Eleventh District Court of Appeals.

Following the entry of the Probate Court’s Judgment Entry, the Chester Township

Trustees filed a Notice of Appeal on December 12, 2014, to the Eleventh District Court of

Appeals. (See Docket, Case No. 84-PC-139, Notice of Appeal, dated 12/12/14). In so doing, the

Trustees also filed a Motion to Stay the November 26th Judgment Entry pending appeal, which

was heard by the Probate Court on December 15, 2014. In the Stay Motion, the Township

Trustees challenged whether the Probate Court had jurisdiction to grant the relief set forth in the

November 26th Judgment Entry. Upon review, however, the Probate Court rejected these

jurisdictional arguments, issuing a second Judgment Entry on December 15, 2014, that

concluded as follows:

1. The Probate Court has continuing subject matter jurisdiction over Case
No. 84PC139, including but not limited to the authority to remove Chester
Township Park Board members and to oversee the Park District under
R.C. 1545.05 and 1545.06.

2. The Probate Court has jurisdiction to investigate the allegations raised by
the 2013 Review document because it called into question whether one or
more the Park District board members should be removed and, pursuant to
R.C. 1545.06, the Probate Court has the authority to remove members of
the Chester Township Park District Board on the Court’s own motion.

3. The Probate Court has the inherent authority to enforce the terms of the
original judgment entry creating the Park District by ensuring that it is
“complied with by the Township Trustees and the Park Board” and by
ensuring that Trustees’ current agreement with the Park Board does not
contravene and conflict with the judgment entry by attempting “to
circumvent or improperly limit the statutory authority of the Park Board
and the independent nature of the Park District, as a separate governmental
entity, in contravention of Judge Lavrich’s 1984 order.”

(Judgment Entry, dated December 15, 2015) (copy attached as Exhibit 5). In so doing, the

Probate Court denied the stay motion because it determined that the November 26, 2014
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Judgment Entry was not a final, appealable order, and that “several actions and decisions remain

pending by the Master Commissioner and by the Court before an appeal is permitted.” (Id.).

Upon review, the Eleventh District Court of Appeals agreed with the Probate Court,

issuing a Memorandum Opinion that dismissed the appeal for lack of a final, appealable order.

See In the Matter of Chester Twp. Park Dist., 11th App. Geauga No. 2014-G-3242, 2015-Ohio-

1210 (copy attached as Exhibit 1). First, with respect to the challenge to the Probate Court’s

award of costs, the Court of Appeals held that this order was not a final, appealable order

because “no costs has been finally fixed,” and the underlying order “does not fully and finally

resolve the issue appellant challenges.” Id. at ¶ 7. Moreover, because “the trial court has not yet

approved and ordered payment of the Master Commissioner’s fees and costs,” the Eleventh

District held that “there is no actual, immediate specified amount for which appellant is

responsible.” Id. at ¶ 8. Accordingly, the Eleventh District held that the Township Trustees lack

standing to challenge the November 26th judgment entry on appeal because [t]he pecuniary

interest at issue” is “’future, contingent, and speculative.’” Id.

The Township Trustees did not file an appeal from the Eleventh District’s judgment entry

to the Ohio Supreme Court. Instead, they sought to circumvent the Eleventh District’s ruling by

filing a writ of prohibition that raises the same jurisdictional challenges the Probate Court’s

Order of November 26, 2014, that were the subject of the appeal. In so doing, they also filed a

Motion for Emergency Writ and Expedited Alternative Writ based upon the fact that the Probate

Court has issued a Notice of Hearing upon remand that called a “Status Conference” on April 28,

2014, to discuss “pending matters.” (Relators’ Motion, pg. 6, Ex. B).
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LAW AND ARGUMENT

A. Relators Have Failed To Establish That They Are Entitled To The
Extraordinary Remedy Of A Writ of Prohibition.

Relators’ Motion seeks an alternative writ of prohibition and emergency stay of the

Probate Court’s Order of November 26, 2014, and Notice of Hearing, dated March 31, 2015.

(Relators’ Motion, pg. 1, Ex. A and B). In so doing, however, Relators do not argue that the

Probate Court lacks subject matter jurisdiction over the underlying case. Rather, they argue that

the Probate Court lacks jurisdiction over the Chester Township Trustees and allegedly exceeded

its authority by granting some of the relief that was set forth in the Probate Court’s November

26th Judgment Entry. (Relators’ Motion, pp. 5-6). In seeking “emergency” relief, however,

Relators’ Motion ignores the fact that the Probate Court has not yet entered a final judgment that

imposes any specific duties or costs upon the Trustees, as the Eleventh District has held.

Nonetheless, they seek “emergency relief” merely because the Probate Court has called a “Status

Conference” to discuss “pending matters.” (Id. at 6).

This is improper. Under Ohio law, a writ of prohibition is an extraordinary remedy that

may granted only if “a court patently and unambiguously lacks jurisdiction over the cause.”

State ex rel. White v. Junkin, 80 Ohio St.3d 335, 686 N.E.2d 267 (1997). It cannot be granted to

correct “an error in the exercise of jurisdiction, rather than an action undertaken in the absence of

jurisdiction.” State ex rel. West v. McDonnell, 139 Ohio St.3d 115, 2014-Ohio-1562, 9 N.E.3d

1025, ¶ 24; see also State ex rel. Obojski v. Perciak, 113 Ohio St.3d 486, 2007-Ohio-2453, 866

N.E.2d 1070, ¶ 22. Indeed, “absent a patent and unambiguous lack of jurisdiction,” it is well-

established that “a court having general subject-matter jurisdiction can determine its own

jurisdiction, and a party challenging the court’s jurisdiction possesses an adequate remedy by

appeal.” State ex rel. White, 80 Ohio St.3d at 336; State ex rel. Rootstown Local School Dist. v.
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Portage County Court of Common Pleas, 78 Ohio St.3d 489, 491, 678 N.E.2d 1365 (1997).

Here, it is undisputed that the Probate Court has general subject matter jurisdiction over the case,

including but not limited to the statutory jurisdiction to remove Park District commissioners

upon his own Motion and the inherent authority to enforce the terms of the original judgment

entry that created the Park District. In light of this fact, therefore, it automatically follows that

the Probate Court has the jurisdiction “to determine the bounds of its own jurisdiction, and any

error in that determination could be remedied upon appeal.” Lingo v. State of Ohio, 138 Ohio

St.3d 427, 2014-Ohio-1052, 7 N.E.2d 1188, ¶ 41 (citing State ex rel. Miller v. Lake Cnty. Ct. of

Comm. Pleas, 151 Ohio St. 397, 86 N.E.2d 464, syllabus ¶ 3 (1949)).

In this regard, the case law is clear that the Probate Court has the inherent authority to

enforce its prior judgment entry. (Judgment Entry, dated December 15, 2014, Apx. 273-274).

As this Court has explained, “We have long held that ‘[t]he power of a court to enforce its own

proper orders is fundamental and inherent, as well as constitutional; necessarily so, to give it

standing and afford respect and obedience to its judgment. This is upon broad ground of public

policy, and without which power the judicial edifice would fall.’” Record Publishing Co. v.

Kainrad, 49 Ohio St.3d 296, 300, 551 N.E.2d 1286 (1990) (citations omitted). Thus, it is well-

established that “[a] trial court possesses the inherent authority to enforce its own judgments.”

Nies v. Fritzsch Custom Builders, L.L.C., 186 Ohio App.3d 35, 2010-Ohio-357, 926 N.E.2d 341,

¶ 41 (1st Dist. 2010) (citing Record Publishing Co.); see also State ex rel. Godale v. Geauga Cty.

Court of Common Pleas, 166 Ohio App.3d 851, 853 N.E.2d 708 (11th Dist. 2006) (subsequent

change in zoning laws would have no effect upon the Geauga County Court of Common Pleas’s

jurisdiction and “inherent authority to enforce its prior zoning judgments”).
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Indeed, in their Motion, Relators do not argue that the Probate Court lacks the “inherent

authority” to enforce its prior judgments. Rather, they simply argue that the “Respondent’s

‘inherent authority’ is not unlimited.” (Relators’ Motion, pg. 6). By making this argument,

however, Relators essentially admit that the Probate Court is not patently and unambiguously

without any jurisdiction to enforce its prior judgment entry. Rather, it simply is arguing that that

the trial court erred in how it exercised its inherent authority. This is precisely the type of legal

error that can and should be remedied by a post-judgment appeal, not a writ of prohibition. See

State ex rel. West, at ¶ 24; State ex rel. Obojski, at ¶ 22.

Further, the Court should reject the Relators’ suggestion that the Probate Court lacks the

jurisdiction “to exercise power over the Relators.” (Relators’ Motion, pg. 6). This is a meritless

argument because it ignores the undisputed fact that the Township Trustees are the original

parties who originally invoked the subject matter jurisdiction of the Probate Court by filing an

application to create a township park district under R.C. Chapter 1545. Moreover, the Township

Trustees fully participated in the underlying proceedings by filing objections, appearing at

hearings, filing an appeal, and filing a stay motion with both the Probate Court and the Eleventh

District Court of Appeals. Thus, as parties who initiated and participated in the underlying

proceedings,2 the Township Trustees clearly are subject to the Probate Court’s continuing

jurisdiction to enforce its original judgment entry, and any errors relating to whether the trial

2 As the parties who initiated and participated in the Probate Court proceedings, the Township
Trustees ordinarily would be responsible under R.C. 2101.32 to pay all court costs. See R.C.
2101.32 (“In all actions or proceedings in the probate court, whether ex parte or adversary, costs
may be awarded to, taxed against, and apportioned between the parties, whether on the same or
adverse sides”). Such court costs include the Master Commissioner’s fees, which under R.C.
2101.07 are to be taxed as costs. See R.C. 2101.07 (“and the court shall tax those fees with
costs”). In this case, however, the Probate Court has preliminarily determined that Chester
Township/Park District shall be responsible for only 75% of the Master Commissioner’s fees.
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court improperly determined or exercised its own jurisdiction are matters that may be remedied,

if necessary, via a post-judgment appeal. Lingo, at ¶ 41; State ex rel. Obojski, at ¶ 22.

Accordingly, the Court should deny the Relators’ Motion for Emergency Stay and Expedited

Alternative Writ and dismiss the Complaint for Writ of Prohibition.

B. Relators Should Not Be Permitted To Circumvent The Eleventh District’s
Judgment Entry.

Finally, the Court should dismiss this writ of prohibition action because it improperly

seeks to circumvent the ruling by the Eleventh District Court of Appeals that the Chester

Township Trustees lack standing to challenge the Probate Court’s Order of November 26, 2014,

at this time. In the Matter of Chester Twp. Park District, 2015-Ohio-1210, at ¶ 8. Here, Relators

are seeking to challenge and stay two orders from Geauga County Probate Case No.

84PC000139: (1) the Probate Court’s Order of November 26, 2014, and (2) the Probate Court’s

Notice of Hearing, dated March 31, 2015. (Relators’ Motion pg. 1, Ex. A and B). The Eleventh

District has already held, however, that the Chester Township Trustees lack the standing to

challenge the November 26th Order because their “pecuniary interest at issue” is “future,

contingent, and speculative.” Id. at ¶ 8 (citing Midwest Fireworks Mfg. Co., Inc. v. Deerfield

Twp. Bd. of Zoning Appeals, 91 Ohio St.3d 174, 177 (2001)). Indeed, at this juncture, the

Probate Court has not yet imposed any actual duties or costs upon the Township Trustees, as the

Eleventh District has already held, and the mere announcement of a “Status Conference” is

hardly the type of “hardship” that might justify the extraordinary remedy of an Alternative Writ.

Accordingly, for this additional reason, the Court should deny the Relators’ Motion for

Emergency Stay and Expedited Alternative Writ and dismiss the Complaint for Writ of

Prohibition.
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CONCLUSION

For these reasons, Respondent Hon. Timothy J. Grendell respectfully requests that the

Court deny the Relators’ Motion for Emergency Stay and Expedited Alternative Writ and

dismiss the Complaint for Writ of Prohibition

Respectfully submitted,

s/ Stephen W. Funk
Stephen W. Funk* (0058506)
*Counsel of Record
ROETZEL & ANDRESS, LPA
222 S. Main Street, Suite 400
Akron, Ohio 44308
Telephone: 330.376.2700
Facsimile: 330.376.4577
E-Mail: sfunk@ralaw.com

Attorneys for Respondent Hon. Timothy J.
Grendell, Judge of Geauga County Court of
Common Pleas, Probate Division
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