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L INTRODUCTION

Appellants’ arguments are a house of cards built by ignoring the facts, existing
case law, and black letter rules of contract interpretation. The GT83 Lease is not a no-term,
perpetual lease that violates public policy.

To support their position, appellants first ask the Court to ignore the fact that all
of the challenged Leases are in their primary term. Second, appellants ask the Court to disregard
over 100 years of its own precedent concerning the well-defined meaning of certain oil and gas
terms commonly used in leases. Third, appellants suggest that the Court find “ambiguities” in
the GT83 Lease’s language and interpret these “ambiguities” against Beck Energy. Finally, in
contravention of the basic principles of contract interpretation, appellants want this Court to
apply the broadest meaning possible in order to conclude that the GT83 Lease violates public
policy.

These arguments demonstrate that it is appellants’ claims — not Beck Energy’s
Leases — that are illusory.

II. STATEMENT OF FACTS

A. Beck Energy Corporation uses the GT83 Lease form.

Beck Energy Corporation (“Beck Energy”) partners with Ohio landowners to
develop their oil and gas interests. In approximately 2003, Beck Energy began using an oil and
gas lease form designated the “GT83.” GT stands for the law firm of Geiger & Teeple,’ a
prominent oil and gas firm located in Alliance, Ohio, and “83” indicates the year the form was
developed, 1983. The form is a preprinted oil and gas lease that allows the parties to complete

such information as names, addresses, date of execution, description of the leasehold, delay

! The firm is now known as Geiger, Teeple, Robinson & McElwee, PLLC.
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rental term, and delay rental payment. All of the challenged Leases in the present litigation
concern the GT83 Lease form.

B. Named appellants entered into valid and enforceable leases with Beck
Energy.

On August 14, 2008, Beck Energy used the GT83 Lease and entered into an
agreement with Alonzo and Sherry Wilson (“Wilson Lease™) for approximately 108 acres of
their land in Monroe County. The Wilson Lease is for a primary term of 10 years and requires a
delay rental payment of $108.00 to be paid every 12 months, during the primary term, to avoid
termination of Beck Energy’s rights under the Lease. Larry and Lori Hustack own 89.75 acres of
the 108 acres subject to the Wilson Lease.

On March 12, 2006, Beck Energy used the GT83 Lease to enter into an agreement
with Lawrence and Lieselotte Hubbard (“Hubbard Lease™) covering 55.06 acres of their land in
Monroe County. The Hubbard Lease is for a term of 10 years and requires a delay rental
payment of $56.00 to be paid every 12 months, during the primary term, to avoid termination of
Beck Energy’s rights under the lease. Appellants, Lawrence and Michelle Hubbard, only own
46.846 acres of their original leasehold.

On October 11, 2005, Beck Energy used the GT83 Lease and entered into a lease
with David Majors (“Majors Lease™). This lease covers 55 acres of land in Monroe County. The
Majors Lease is for a primary term of 10 years and requires a delay rental payment of $55.00 to
be paid every 12 months, during the primary term, to avoid termination of the lease. The
Wilson, Hubbard, and Majors Leases, and the Civ.R. 23(B)(2) class members’ Leases are
referred to collectively as “Leases,” and the lessors identified above are referred to as “named

appellants.”

01082765-1 / 22585.00-0012 2



C. The GT83 Lease grants Beck Energy the right to develop the named
appellants’ leaseholds in exchange for royalties.

The GT83 Lease’s granting clause gives Beck Energy the right to explore for,
develop, drill, produce, and operate oil and gas wells on the named appellants’ acreage for a
primary term of 10 years. In exchange, Beck Energy agrees to pay the named appellants a delay
rental, during the primary term, and a 1/8th royalty from any eventual production. The named
appellants bear no risk of capital expenditures in the development and/or exploration of their
property. If a well is a dry hole or is incapable of producing in paying quantities, it is Beck
Energy, not the named appellants, who incur the loss.

D. The GT83 Lease contains a primary and a secondary term.

The GT83 Lease contains a standard habendum clause granting Beck Energy an
interest in the leased real estate. The primary term of the Lease is 10 years.”? The secondary term
of the Lease provides for it to continue “so long as oil and gas or their constituents are produced
or are capable of being produced in paying quantities” or if “the premises shall be operated by
[Beck Energy] in the search for oil or gas.” Under the Lease, Beck Energy has up to 10 years to
explore for, develop, drill, produce, and operate oil and gas wells on the named appellants’
properties. If Beck Energy does not produce or operate in search of oil or gas, during the
primary term, the rights to the oil and gas automatically revert back to the named appellants.

E. The GT83 Lease allows drilling to be delayed, in the primary term, if delay
rentals are paid.

As with many oil and gas leases, to avoid an immediate obligation to commence
drilling, the GT83 Lease grants Beck Energy the right to tender a delay rental to defer drilling

within the primary term. Paragraph 3 of the GT83 Lease states it will terminate within 12

? In some instances, Beck Energy and the Landowner negotiated a term less than 10 years.
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months from the date of execution unless Beck Energy commences drilling a well on the
leasehold or pays a delay rental amount negotiated by the Landowners upon execution of the
Lease.

However, the delay rental provision of paragraph 3 does not extend or modify the
conditions of the secondary term in paragraph 2, which requires production in paying quantities
or operations in search of oil and gas. No portion of paragraph 3 modifies or otherwise
eliminates the 10-year primary term of the named appellants’ Leases.

F. The named appellants challenge the Leases during their primary term.

After accepting delay rental payments under the Leases, the named appellants
instituted an action for declaratory judgment and quiet title. The named appellants asked the
Monroe County Court of Common Pleas to find their Leases void as no-term, perpetual leases
and to forfeit the Leases due to an alleged breach of the implied covenant to develop. The
named appellants subsequently filed amended class action complaints. Beck Energy moved to
dismiss the lawsuit arguing the named appellants failed to comply with the 30-day notice
provision allowing it to cure any alleged breaches of the Leases prior to commencing a lawsuit.

The named appellants moved for summary judgment. The trial court granted the
named appellants summary judgment and denied Beck Energy’s motion to dismiss. (Decision,
July 12, 2012, attached as Exhibit A) The trial court concluded the GT83 Lease was a no-term,
perpetual lease that violated public policy (id., p. 15) and the implied covenant of reasonable
development (id., p. 21). The trial court forfeited the Leases. (Id., p. 26)

Following the summary judgment decision, the named appellants moved to certify
a class action under Civ.R. 23(B)(2) and filed a motion for leave to file a third amended

complaint to include all property owners in Ohio who entered into a GT83 Lease with Beck
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Energy. Beck Energy moved to stay the trial court’s decision, but the court never ruled on this
motion. Thereafter, the named appellants withdrew their motion to file a third amended
complaint and filed an amended motion for class certification requesting certification of a class
consisting of only Monroe County lessors. Beck Energy opposed class certification and asked
the trial court to toll the leases between the named appellants and Beck Energy. The trial court
never ruled on Beck Energy’s tolling request.

Thereafter, the trial court granted class certification under Civ.R. 23(B)(2) and,
following a limited remand from the court of appeals, the court issued a journal entry further
defining the class. The certified class consists of all Beck Energy lessors in the State of Ohio
where Beck Energy neither drilled nor prepared to drill a gas/oil well, nor included the property
in a drilling unit, within the time period set forth in paragraph 3 (delay rental clause) of the GT83
Lease. All of the challenged Leases, including named appellants, are in their primary term.

Beck Energy repeated its request for a stay of the trial court’s judgment and
moved to toll the Leases of the named appellants and the Civ.R. 23(B)(2) class members
(collectively, “Landowners™). Despite having certified a class action, the trial court tolled only
the named appellants’ Leases. The trial court subsequently granted Beck Energy’s request for a
stay of execution conditioned upon the posting of a $14,000,000.00 bond. Beck Energy filed a
motion in the Seventh District Court of Appeals, under App.R. 7(A), and requested emergency
injunctive relief by tolling the Landowners’ leases. Beck Energy also asked the court of appeals
to set aside the requirement of a supersedeas bond since the matter did not involve monetary
damages.

The court of appeals granted Beck Energy a temporary stay of execution pending

a further hearing before the court. Following the hearing, the court issued a judgment entry that:
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(1) set aside the requirement that Beck Energy post a $14,000,000.00 bond; (2) applied the stay
of execution to the named appellants and Civ.R. 23(B)(2) class members; and (3) tolled the
Leases of the named appellants and Civ.R. 23(B)(2) class members from October 1, 2012, the
date Beck Energy first moved for tolling, through the pendency of any appeals, until this Court
either accepted or declined jurisdiction.

G. The Seventh District Court of Appeals found the Civ.R. 23(B)(2) class

properly certified and Beck Energy’s Leases with Landowners valid and
enforceable.

The court of appeals affirmed the trial court’s decision with respect to the Civ.R.
23(B)(2) class certification issue. It found: (1) the trial court properly certified the class action
after ruling on the merits of the case; (2) class members under Civ.R. 23(B)(2) were not entitled
to notice and could not opt-out of the class; (3) no hearing was required before certifying the
Civ.R. 23(B)(2) class; and (4) the trial court properly defined the class more broadly than was
originally requested. Hupp v. Beck Energy Corp., 2014-Ohio-4255, 20 N.E.3d 732 (7th Dist.),
19 59, 67, 76, attached as Exhibit B.

The court of appeals reversed the summary judgment decision. The court found
the GT83 Lease is not a no-term, perpetual lease. Id. at 9§ 132. It provides for a primary term of
10 years within which to commence drilling. Id. at 9 104. A secondary term commences and
continues only so long as there is an established oil or gas well that is actually producing or
capable of producing in paying quantities. Id. The court of appeals also concluded the trial court
erred when it read an implied covenant into the GT83 Lease and found that it had been violated.
Id at §122.

The Landowners appealed challenging the court of appeals’ decision that the

GT83 Lease is not a perpetual, no-term lease and that the GT83 Lease does not contain an
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implied covenant of reasonable development. The Court accepted jurisdiction on Landowners’
first and second propositions of law.

H. The Court consolidated Claugus Family Farm, L.P.’s original action in
prohibition and mandamus with the instant appeal.

Prior to the court of appeals’ decision, Claugus Family Farm, L.P. (“Claugus”), a
member of the Civ.R. 23(B)(2) Hupp class action, filed an original action in prohibition and
mandamus in this Court. It asserts that it is not a member of the properly certified Civ.R.
23(B)(2) class, and if found to be a member, its due process rights were violated because it did
not receive notice of the court of appeals’ tolling order nor provided an opportunity to opt-out of
the class. The Court consolidated Claugus’s original action with the instant appeal for purposes
of oral argument and decision.

M. ARGUMENT

Appellants’ Propositien of Law No. 1

An oil and gas lease which can be maintained indefinitely without
development is a perpetual lease that is void as against public
policy. That a lease purports to establish a fixed term is of no
consequence if the duration of that term can be extended without
development.

Appellee’s Counter-Proposition of Law

Under Ohio law, a lease is not a perpetual lease, in violation of
public policy, where the habendum clause contains two clearly
defined terms. The GT83 Lease contains a definite primary term
within which Beck Energy must commence a well or pay a delay
rental to defer drilling within the primary term. The secondary
term may not be extended by the payment of a delay rental and
continues only so long as the well is producing or is capable of
producing in paying quantities or Beck Energy is operating the
premises in search of oil or gas.

01082765-1 / 22585.00-0012 7



A. Introduction

Landowners’ first proposition of law challenges the court of appeals’ conclusion
that the GT83 Lease is not a no-term, perpetual lease in violation of public policy.® Paragraph 2
of the GT83 Lease is the habendum clause and sets forth the Lease’s term:

This lease shall continue in force and the rights granted hereunder

be quietly enjoyed by the Lessee for a term of ten years and so

much longer thereafter as oil or gas or their constituents are

produced or are capable of being produced on the premises in

paying quantities, in the judgment of the Lessee, or as the premises

shall be operated by the Lessee in the search of oil or gas as

provided in Paragraph 7 following.

Landowners claim the fixed 10-year term in the habendum clause is not a primary
term because Beck Energy can extend the Lease into the secondary term without development.
{Appellants’ Brief, p. 14) Next, Landowners maintain the Lease does not require a well to have
been drilled before the “capable of production” clause is triggered but instead, permits the
indefinite extension of the Lease even when no well has been commenced. (/d., p. 20) Finally,
Landowners contend case law does not support the court of appeals’ decision that the delay
rental clause only applies during the Lease’s primary term. (/d., p. 22) Landowners’ arguments
are based on hypothetical scenarios that have not occurred and which are not supported at law.
They violate the rules of contract interpretation.

* Ohio Supreme Court precedent permits a perpetual, no-term oil and gas lease. See Myers v.
East Ohio Gas Co., 51 Ohio St.2d 121, 364 N.E.2d 1369 (1977); Hallock v. Kintzier, 142 Ohio
St. 287, 51 N.E.2d 905 (1943) ; and Cent. Ohio Natural Gas & Fuel Co. v. Eckert, 70 Ohio St.
127, 71 N.E. 281 (1904).
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B. The court of appeals properly applied the rules of contract interpretation
when it gave meaning to the GT83 Lease terms in accordance with oil and
gas industry usage and declined to apply the maxim of “construction against
the drafter.”

Landowners erroneously maintain the GT83 Lease is ambiguous and, under the
rules of contract interpretation, the court of appeals should have construed any ambiguities in the
Lease language against Beck Energy and concluded the Lease violates public policy. The fallacy
in their argument is that when applying the construction against the drafter maxim, the
ambiguous language should be construed narrowly,4 which actually supports the “traditional”
interpretation Landowners acknowledge on page 10 of their brief.

As early as 1897, this Court recognized that oil and gas leases are contracts and
“[t]he rights and remedies of the parties to an oil or gas lease must be determined by the terms of
the written instrument, and the law applicable to one form of lease may not be, and generally is
not, applicable to another and different form.” Harris v. Ohio Oil Co., 57 Ohio St. 118, 129, 48
N.E. 502 (1897). “Ohio courts assess leases through ‘traditional rules of contract
interpretation.” ” Popa v. CNX Gas Co., LLC, N.D.Ohio No. 4:14cv143, 2014 WL 3749415, *3
(July 30, 2014), citing Mark-It Place Foods, Inc. v. New Plan Excel Realty Trust, 156 Ohio
App.3d 65, 2004-Ohio-411, 804 N.E.2d 979, § 29 (4th Dist.). “A court analyzes the terms of the
lease in order ‘to determine the intent of the parties.” ” Id., citing Hamilton Ins. Services, Inc. v.
Nationwide Ins. Cos., 86 Ohio St.3d 270, 714 N.E.2d 898 (1999).

“The intent of the parties to a contract is presumed to reside in the language they

chose to employ in the agreement.” Kelly v. Med. Life Ins. Co., 31 Ohio St.3d 130, 509 N.E.2d

* Toms v. Hartford Fire Ins. Co. of Hartford, Conn., 146 Ohio St. 39, 63 N.E.2d 909 (1945),
paragraph one of the syllabus (“A contract of insurance prepared and phrased by the insurer is to
be construed liberally in favor of the insured and strictly against the insurer, where the meaning
of the language used is doubtful, uncertain or ambiguous.”)
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411 (1987), paragraph one of the syllabus. “[Clourts have a duty to give effect to the
unambiguously expressed intent of the parties when construing a lease. For example, although
perpetual leases are not favored, the Supreme Court recognized in Hallock [v. Kintzler, 142 Ohio
St. 287, 51 N.E.2d 905 (1943)] that a clear intention to create a perpetuity is enforceable.”
Regency Plaza, LLC v. Morantz, 10th Dist. Franklin No. 06AP-837, 2007-Ohio-2594, Y 24.

“[A] contract is to be read as a whole and the intent of each party gathered from a
consideration of the whole.” Saunders v. Mortensen, 101 Ohio St.3d 86, 2004-Ohio-24, 801
N.E.2d 452, 9 16. A court’s construction should attempt to harmonize all provisions of the
contract and should not dismiss any provision as inconsistent if there exists a reasonable
interpretation that gives effect to both. See Farmers’ Natl. Bank v. Delaware Ins. Co., 83 Ohio
St. 309, 94 N.E. 834 (1911). When the language of a written contract is clear, a court should
look only to the writing itself to find the parties’ intent. FEastham v. Chesapeake Appalachia,
LLC, 754 F.3d 356, 361 (6th Cir.2014). Courts may examine extrinsic evidence to determine the
intent of the parties only if the contract is ambiguous. Shifrin v. Forest City Enterprises, Inc., 64
Ohio St.3d 635, 638, 597 N.E.2d 499 (1992).

A contract is ambiguous when it cannot be given a “definite legal meaning.”
Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 216, 2003-Ohio-5849, 797 N.E.2d 1256, § 11. “An
ambiguity exists only when a provision at issue is susceptible of more than one reasonable
interpretation.” Lager v. Miller-Gonzalez, 120 Ohio St.3d 47, 2008-Ohio-4838, 896 N.E.2d 666,
9 16. As this Court has warned, rules for construing ambiguous language should be employed
“only * * * when a definite meaning proves elusive.” State v. Porterfield, 106 Ohio St.3d 3,
2005-Ohio-3095, 829 N.E.2d 690, § 11. “Otherwise, allegations of ambiguity become self-

fulfilling.” Id.
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Landowners challenge the fact that Beck Energy did not submit any evidentiary
material to indicate how the habendum clause of the GT83 Lease should be interpreted. The
error with Landowners’ argument is their presumption that the habendum clause is ambiguous.
Because the habendum clause is not ambiguous, there was no need for extrinsic evidence to
interpret its meaning. Only “[w]hen the express terms are ambiguous or do not resolve the
matter, the parties should be given an opportunity to submit evidence as to their understanding of
the contested terms or issues.” Goodluck v. Chagrin Valley Athletic Club, 11th Dist. Geauga No.
98-G-2122, 1998 WL 964293, *3 (Dec. 18, 1998).

The court of appeals properly gave meaning to the unambiguous words contained
in the habendum clause based on case law precedent and concluded the clause contains “two
distinct terms.” Hupp, 2014-Ohio-4255 at 7 90, 20 N.E.3d 732. The application of case law
precedent to interpret lease language does not equate to “rewriting” or “creating” a new lease.

Additionally, Landowners maintain the court of appeals should have applied the
construction against the drafter maxim. As an initial matter, this maxim is a “rule of last resort.”
Goodluck at *3.

It should be applied only when other primary rules of contract

construction fail to reveal the intentions of the parties. Generally,

primary rules of contract construction require courts to look to the

express terms of the contract to decipher the intent of the parties.

When the express terms are ambiguous or do not resolve the

matter, the parties should be given an opportunity to submit

evidence as to their understanding of the contested terms or issues.

It is only when that evidence again fails to resolve the matter that
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courts should apply the rule that ambiguous contract terms should

be construed against the party who drafted them.
Id

Because the habendum clause in the GT83 Lease is not ambiguous, there was no
need for Beck Energy to submit evidence explaining the meaning of the clause. For this same
reason, the court of appeals did not have to apply the construction rule of last resort and interpret
any alleged ambiguities against Beck Energy. However, if the Court finds ambiguities, they
must be construed narrowly against Beck Energy, which would support Landowners’
“traditional” interpretation of the GT83 Lease.

C. The GT83 Lease’s habendum clause contains a “primary term” that cannot
be extended beyond 10 years without development.

Landowners claim the GT83 Lease is a no-term, perpetual lease because it does
not have a “primary term” and can be extended indefinitely by Beck Energy without any drilling.
Landowners support their argument not only by citing the language of the habendum clause
contained in paragraph 2 of the GT83 Lease, but by also citing paragraph 3 (delay rental clause);
paragraph 7 (dry hole clause); and paragraph 8 (shut-in clause). Landowners’ argument does not
withstand scrutiny.

In the early 1900s, the modern-day habendum clause developed with a relatively
short primary term followed by an indefinite secondary term that required the lessee to perform
certain activities during both the primary and secondary term to keep the lease alive. 3 Williams
& Meyers, Oil and Gas Law, Section 601-601.5, 1-12 (2014).

* * * [TThe habendum clause * * * is now a familiar part of every

lease. This clause safeguard[s] the interest of the lessor by

provid[ing] for the lease’s expiration at the end of a stated term;
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and it protect[s] the lessee by providing for the continuance of the

lease so long as production [i]s being obtained.

Acquisitions, Inc. v. Frontier Explorations, Inc., 432 S0.2d 1095, 1098 (La.App.3d Cir.1983).

“The primary term in a habendum clause sets out the length of time that the lessee
has to put the property into production. The secondary term is usually contingent on the lessee
producing oil and gas during the primary term, and extends the period of time of the lease, often
for as long as gas or oil is produced in paying quantities.” Richardson, Hite v. Falcon Partners:
A Model Rule for Marcellus and Utica Shale States Precluding the Use of Delay Rental
Payments to Extend the Primary Term in an Oil and Gas Lease, 46 Akron L.Rev. 1133, 1139
(2013).

Landowners challenge the case law the court of appeals relied on when it
concluded the GT83 Lease is not a no-term, perpetual lease and claim the cases do not apply
because they contain significantly different language than what is found in GT83 Lease’s
habendum clause. Even a cursory review of these cases shows they support Beck Energy, not
the Landowners. The court of appeals first cited the case of Am. Energy Services v. Lekan, 75
Ohio App.3d 205, 598 N.E.2d 1315 (5th Dist.1992) solely for the purpose of discussing the
“structure” of a habendum clause. Lekan explained that a habendum clause is “two-tiered.” Id.
at 212. “The first tier, or primary term, is of definite duration ¥ * *. The second tier is of
indefinite duration and operates to extend the [essee’s rights under the lease so long as the
conditions of the secondary term are met.” Hupp, 2014-Ohio-4255 at § 87, 20 N.E.3d 732, citing
Lekan at 212.

Landowners next challenge the court of appeals’ reliance on Gardner v. Oxford

Oil Co., 2013-0Ohio-5885, 7 N.E.3d 510 (7th Dist.) and Swallie v. Rousenberg, 190 Ohio App.3d
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473, 2010-Ohio-4573, 942 N.E.2d 1109 (7th Dist.). Landowners erroneously assert the court of
appeals should not have relied on either case because the language in the Gardrer and Swallie
habendum clauses differ from the language contained in the GT83 Lease’s habendum clause.
Although concededly the language is not identical, the court of appeals cited these cases to
demonstrate how it has previously interpreted habendum clauses for purposes of identifying the
“primary term” and “secondary term.”

For example, in Gardner, the habendum clause provided “the lease will run for 5
years and so much longer thereafter as oil, gas or their constituents are produced in paying
quantities thereon, or operations are maintained on all or part of the land.” ¥ Gardner at 4. The
court concluded the “primary term” of the lease was five years, which had expired, and the
“secondary term” ran for “ ‘and so much longer thereafter as oil, gas or their constituents are
produced in paying quantities thereon, or operations are maintained on’ all or part of the land.”
Id at§27.

In Swallie, the habendum clause provided for “a term of twenty (20) years and so
much longer thereafter as oil, gas, or their constituents are produced in paying quantities
thereon.” Swallie at Y 5-6. Under this language, the court concluded the primary term of the
lease expired after the first 20 years, in 1939. Jd. at § 63. However, the secondary term
continued until the well ceased producing in paying quantities. /d.

The court of appeals correctly applied the habendum clause analysis from
Gardner and Swallie when it concluded the GT83 Lease’s habendum clause has a 10-year
primary term “and the secondary term is ‘so much longer thereafter as oil and gas or their
constituents are produced or are capable of being produced on the premises in paying quantities,

in the judgment of the Lessee, or as the premises shall be operated by the Lessee in the search for
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oil or gas and as provided in Paragraph 7 [the dry hole clause].” ” Hupp, 2014-Ohio-4255 at
€90, 20 N.E.3d 732. The court of appeals did not rely on the language in the Gardner and
Swallie cases to interpret the GT83 Lease’s habendum clause language, but instead, used it to
demonstrate the structure of a habendum clause and that it is comprised of two separate terms.
Like the leases in the case law cited above, the GT83 lease has two separate terms defining the
development timeline. The Lease is not a no-term, perpetual lease.

Since the court of appeals’ decision in this matter, the Fourth District Court of
Appels, in Bohlen v. Anadarko E & P Onshore, LLC, 2014-Ohio-5819, 26 N.E.3d 1176 (4th
Dist.), reviewed language in a habendum clause that was almost identical to the language found
in the GT83 Lease. The habendum language provided “for a term of One (1) years (sic) and so
much longer thereafter as oil or gas of their constituents are produced or are capable of being
produced on the premises in paying quantities * * *.” (Emphasis sic.) Id. at 3. The court of
appeals concluded “the parties’ oil and gas lease * * * is not a no-term lease. The habendum
clause of the lease contains a primary term of one year and a secondary term of indefinite
duration as long as ‘oil or gas * * * are produced or are capable of being produced on the
premises in paying quantities, in the sole judgment of the Lessee * * *.” ” Id. at19.

Next, relying on the delay rental provision contained in paragraph 3 of the GT83
Lease, Landowners also contend the Lease is a no-term, perpetual lease because “[o]ther leases
typically require the discovery of oil or gas, actual production, or at the very least,
‘maintenance,” and not mere ‘commencement,’” of ‘operations’ on the land.” (Appellants’ Brief,
p. 16) Landowners confuse the contractual language concerning whether a delay rental payment

would be due under paragraph 3, with the habendum clause in paragraph 2. Notwithstanding
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that fact, the case law is clear that the “commencement” of operations is sufficient activity to
extend a lease into its secondary term.

The term “commenced” has a particular meaning as defined by oil and gas case
law. For example, in Duffield v. Russell, 10 C.D. 472 (1899), lessee staked out a well on the
leasehold and contracted to buy timber for purposes of drilling a well on the last day of the
lease’s term. Id. at 473. The court held that the driving of a stake was sufficient to commence
operations and further went on to state that “[a]ny act, the performance of which has a tendency
to produce the desired result, is a commencement of operations.” Id. at 474. This Court
affirmed without comment. See Duffield v. Russell, 65 Ohio St. 605, 63 N.E. 1127 (1902).

Similarly, in Kaszar v. Meridian Oil & Gas Enterprises, Inc., 27 Ohio App.3d 6,
499 N.E.2d 3 (11th Dist.1985), the court held that the lessee commenced operations where it
surveyed the drill site, staked out the well, and filed documents with the SEC prior to the
expiration of the lease. Id. at syllabus. More recently, in Henry v. Chesapeake Appalachia,
L.L.C., 739 F.3d 909 (6th Cir.2014), the Sixth Circuit Court of Appeals found that lessee’s filing
of a declaration and notice of pooled unit constituted “operations” under the habendum clause of
the lease in question and therefore, extended the lease beyond its primary term. Id. at 914.

The use of the term “commenced,” as defined by case law, is sufficient to extend
the Lease into its secondary term. “Commencement of operations” is a recognized activity, such
as “actual production™ or “maintenance” for purposes of extending an oil and gas lease into its
secondary term. The use of the term does not make the primary term of the habendum clause
illusory.

Landowners also rely on paragraphs 7 (dry hole clause) and 8 (shut-in clause)

claiming these paragraphs of the GT83 Lease render the primary term of the lease illusory.
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{Appellants® Brief, p. 18) This argument lacks any merit as it pertains to analyzing the primary
term of the lease because these provisions apply only affer a well has been drilled - that is, once
the GT83 Lease enters its secondary term. All of the challenged Leases in the present matter
remain in their primary term.

1. The words “primary term” and “secondary term” do not have to appear
in the habendum clause to make the lease a term lease.

Landowners also take exception with the GT83 Lease’s habendum clause because
it does not specifically use the words “primary term” and “secondary term.” {Appellants’ Brief,
p. 16) The chart below demonstrates Ohio courts have routinely interpreted similar habendum

clauses concluding they contain a “primary term” and “secondary term,” even though the

habendum clause does not specifically use these words.

Case

Habendum Clause

Blausey v. Stein, 61 Ohio St.2d

264, 265, 400 N.E.2d 408 (1980).

i “The lease, executed by the predecessors in interest of the
: parties herein, provided that it would continue for a term of

‘five years, or as long thereafter as oil or gas is found in
paying quantities * * *.”

Moore v. Adams, 5th Dist.
Tuscarawas No. 2007AP090066,
2008-Ohio-5953, 1 3, 26.

“[L]ease shall be * * * “[f]or a term of two (2) years and so
much longer thereafter as oil, gas or their constituents are
produced in paying quantities thereon or operations are
maintained on all or part of the certain tract of land * * *°

Gisinger v. Hart, 115 Ohio App.
115,116, 184 N.E. 2d 240 (4th
Dist.1961).

“ “To have and to hold unto and for the use of the lessee his

| heirs successors and assigns for the term of ten years from

the date hereof and as much longer as oil and gas is
produced in paying quantities.’ ”

Cameron v. Hess Corp., 974
F.Supp.2d 1042, 1045 (S.D.Ohio
2013).

“It is agreed that this lease shall remain in force for a term of
five (5) year(s) from [June 14, 2007], and as long thereafter
as oil or gas * * * or either of them, is produced from said
land by the Lessee, its successors and assigns * * *.”
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Case

Habendum Clause

Bohlen v. Anadarko E & P
Onshore, LLC, 2014-Ohio-5819,
26 N.E.3d 1176, 9 3 (4th Dist.).

“This Lease shall continue and the rights granted hereunder
be quietly enjoyed by the Lessee for a term of One (1) years
(sic) and so much longer thereafter as oil or gas or their
constituents are produced or are capable of being produced
on the premises in paying quantities, in the sole judgment of
the Lessee, or as the premises shall be operated by the
Lessee in the search for oil or gas and as provided in
Paragraph 7 following.” (Emphasis sic.)

Marshall v. Beekay Co., 2015-
Ohio-238,27 N.E.3d 1, q 12 (4th
Dist.)

“The habendum clause in the Miller lease was ‘for the term
of two years from the date hereof and as much longer as oil
| or gas is found in paying quantities[.]’ The habendum clause
" in the Burton lease was ‘for the term of one years [sic] from
the date hereof and as much longer as oil or gas is found in
paying quantities[.]” ”

The court of appeal’s conclusion that the GT83 Lease contains a “primary” and

“secondary” term is consistent with the above case law interpreting similar habendum clause

language. There is no requirement that the habendum clause use the words “primary term” and

“secondary term” to preclude a no-term, perpetual lease, and the failure to include these words in

the habendum clause does not make the Lease illusory.

D. The use of the phrase “capable of being produced on the premises in paying
quantities” in the habendum clause does not transform the GT83 Lease into
a perpetual, no-term lease.

1. The phrase “capable of being produced on the premises in paying
quantities” cannot extend the lease indefinitely.

Landowners challenge language contained in the secondary term of the habendum

clause that provides the lease shall continue in force as long as oil or gas or their constituents

“are capable of being produced on the premises in paying quantities, in the judgment of the

Lessee[.]” The court of appeals explained this language refers to whether wells are capable of

producing and not whether the land is capable of producing. Hupp, 2014-Ohio-4255 at § 100, 20
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N.E.3d 732, citing Morrison v. Petro Evaluation Services, Inc., 5th Dist. Morrow No. 2004 CA
0004, 2005-Ohio-5640, 7 39.

Landowners challenge the cases relied on by the court of appeals, Morrison and
Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550 (Tex.S.Ct.2003), claiming they are
distinguishable because: (1) the leases did not provide that the capability of production, in
paying quantities, was to be based on lessee’s judgment; (2) wells had been drilled, the leases
were in their secondary term; and (3) the issue was whether actual production satisfied an
objective standard. (Appellants’ Brief, p. 21) Landowners also challenge the court of appeals’
reliance on Hunthauser Holdings, LLC v. Loesch, Kan.Dist.No. 00-1154-MLB, 2003 WL
21981961 (June 10, 2003) and contend this case is distinguishable because it dealt with the
cessation of production, during the secondary term, and not the extension of the primary term
based on a lessee’s subjective determination that production on the premises in paying quantities
was possible. (Appellants’ Brief, p. 14)

Landowners’ argument misses the point because the phrase “capable of being
produced on the premises in paying quantities, in the judgment of the Lessee” cannot extend a
lease indefinitely, nor is it vulnerable to subjective abuse. The Court expressly acknowledged
this fact in Murdock-West Co. v. Logan, 69 Ohio St. 514, 69 N.E. 984 (1904) holding: “A finding
of indications of oil, or the existence of conditions which rendered it probable that oil in paying
quantities would be found if the well were operated in a certain way, is not sufficient, of itself, to
extend the term of the lease.” Id. at paragraph one of the syllabus.

Rather, “ ‘capable of production’ means ‘capable of producing in paying

quantities.” ” Morrison at | 39. Thus, “a well is capable of production if it is capable of
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producing in paying quantities without additional equipment or repairs.” Id., citing Anadarko,
94 S.W.3d at 558. The Supreme Court of Texas expressed the meaning of the phrase as follows:

We believe that the phrase “capable of production in paying

quantities” means a well that will produce in paying quantities if

the well is turned “on,” and it begins flowing, without additional

equipment or repair. Conversely, a well would not be capable of

producing in paying quantities if the well switch were turned “on,”

and the well did not flow, because of mechanical problems or

because the well needs rods, tubing, or pumping equipment.
Id. at 558-559, citing Hydrocarbon Mgmt., Inc. v. Tracker Exploration, Inc., 861 S.W.2d 427,
433-434 (Tex.App.1993).

As to the necessity of including the phrase “capable of being produced” in a
habendum clause, this Court need not look any further than its decision of Hanna v. Shorts, 163
Ohio St. 44, 125 N.E.2d 338 (1955), as justification for its inclusion. In Hanna, the lessee
considered the 1950 well to be producing in paying quantities due to the fact that oil and gas
were brought to the surface within the primary term. Id. at 46. However, the Court determined
that because there was no evidence of production in the secondary term of the lease, the lease
expired. Id., at 49. The Court held: “Allegations, that a small amount of oil was produced, that
it was difficult to bring out to the road and that it did not warrant building a line, do not amount
to allegations that oil, gas or their constituents were produced in paying quantities.” Id. at
paragraph two of the syllabus.

As to the term “paying quantities,” this Court defined it to mean “quantities of oil

or gas sufficient to yield a profit, even small, to the lessee over operating expenses, even though
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the drilling costs, or equipping costs, are not recovered, and even though the undertaking as a
whole may thus result in a loss.” (Citation omitted.) Blausey, 61 Ohio St.2d at 265-266, 400
N.E.2d 408.

In order for the GT83 Lease to be extended beyond its primary term, it is required
that oil or gas be produced or capable of being produced in paying quantities or Beck Energy
operates the premises in search of oil or gas. As the court of appeals correctly found, mere
speculation that the land may produce oil in paying quantities is not sufficient. Regardless, no
such factual scenario exists or has been asserted by Beck Energy in this case.

2. “Paying quantities” are properly viewed from the lessee’s perspective.

Landowners also challenge the fact that “paying quantities” are viewed from the
lessee’s perspective. However, viewing “paying quantities” from the lessee’s perspective is
consistent with Ohio law. In Litton v. Geisler, 80 Ohio App. 491, 496, 76 N.E.2d 741 (4th
Dist,1945), the court explained:

The prevailing rule seems to be that the phrase ‘paying quantities’

is to be construed from the standpoint of the lessee, and by his

judgment if exercised in good faith. The burden is upon plaintiff

in this case to prove that the lessee has forfeited the lease because

of failure to produce gas in paying quantities; and in the absence of

indication of bad faith or selfish personal motive, the experience,

interest and judgment of the lessee herein, under all the

surrounding circumstances, are controlling as against the claim of

plaintiff,
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“[Als between the lessor and lessee, the construction of the phrase ‘paying
quantities’ must be from the standpoint of the lessee. His ‘good faith judgment’ that production
is in paying quantitics weighs heavily in the balance.” Cottor v. The Upham Gas Co., 5th Dist.
Knox No. 86-CA-20, 1987 WL 8741, *1 (Mar. 6, 1987). In Smith v. North East Natural Gas
Co., 5th Dist. Tuscarawas No. 86 AP 030016, 1986 WL 11337, *2 (Sept. 30, 1986), the court
concluded “[t]he fact that it is questionable whether oil wells on land held under a lease operative
only so long as oil or gas should be found in paying quantities will ever yield a reasonable profit
on the investment, is not sufficient ground for vacating the lease; the lessee is the sole judge on
this question, and so long as he can make a profit therefrom, he will be permitted to do so.”
Simply, “there can be no such production [in paying quantities] if there is no production at all.”
Hawnna, 163 Ohio St. at 49, 125 N.E.2d 338. See also Bohlen, 2014-Ohio-5819 at § 21, 26
N.E.3d 1176, where the court of appeals found inclusion of the language * ‘in the sole judgment
of the Lessee’ in the secondary term of the habendum clause™ did not give the lessee the right to
unilaterally “extend the term of the lease by merely exercising its judgment, whether the
premises was capable of production without actually developing the land.”

Further, the inclusion of the phrase “so much longer thereafter as oil or gas * * *
are capable of being produced on the premises in paying quantities, in the judgment of the
Lessee” does not render the habendum clause illusory. Landowners’ argument that Beck
Energy’s GT83 Lease does not require a well to have been drilled before the “capable of
production” clause is triggered demonstrates their misunderstanding of the habendum clause’s
language. The phrase “capable of production” does not extend the primary term, but instcad

extends the secondary term where a well has been drilled and is capable of producing oil or gas.
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In addition to the fact that this language does not render the habendum clause
illusory, all of the challenged GT83 Leases are in their primary term. Beck Energy has not
drilled any wells, nor is it under any obligation to do so, unless it intends to extend the
Landowners’ Leases into their secondary term. The issue of whether oil and gas “are capable of
being produced on the premises in paying quantities in the judgment of the Lessee” is not ripe
for review.

1 The “delay rental” provision applies only during the primary term of the
Lease and does not render the GT83 Lease a no-term, perpetual lease.

Landowners contend that the GT83 Lease allows delay rental payments to be
made beyond the primary term. The challenged “delay renal” language is contained in paragraph
3 and provides:

The lease, however, shall become null and void and all rights of

either party hereunder shall cease and terminate unless, within

~_months from date hereof, a well shall be commenced on the

premises, or unless the Lessee shall thereafter pay a delay rental of

__ Dollars each year, payment to be made quarterly until the

commencement of a well. A well shall be deemed commenced

when preparations for drilling have been commenced.

The court of appeals cited Northwestern Ohio Natural Gas Co. v. City of Tiffin,
59 Ohio St. 420, 54 N.E. 77 (1899) and Brown v. Fowler, 65 Ohio St. 507, 63 N.E. 76 (1902)
when it concluded “once the primary term of the Lease expires, the delay rental provision is no
longer applicable.” Hupp, 2014-Ohio-4255 at § 99, 20 N.E.3d 732. The “delay rental” language

in these cases provided:
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! Case

Delay Rental Clause

" Northwestern Ohio Natural Gas
Co. v. City of Tiffin, 59 Ohio St.
420, 442-443, 54 N.E. 77 (1899).

“[T]he lessee was required to complete a well on it within nine
months from the date of the lease, or, on failure to do so within
that time, to pay an annual rental until the well should be
completed. Upon payment of the rental his right to complete
the well continued for the specified term of five years, {primary
term], but no longer * * *.” (Emphasis added.)

I Brown v. Fowler, 65 Ohio St. 507,
522,63 N.E. 76 (1902).

“ ‘In case no well shall be drilled on said premises within
twelve months from the date thereof, this lease shall become
null and void, unless the lessee shall pay for the further delay at
the rate of one dollar per acre at or before the end of each year
thereafter until a well shall be drilled.” This clause clearly
means that the lease may be made to terminate in less than two
years-that is, at the end of twelve months-by a failure to drill a
well on the premises within the twelve months, but that the
lessee may prevent such termination of the lease * * * by
paying further delay * * * until a well shall be drilled * * * So
| that this clause cannot have the effect, in any event, to extent
| (sic) the lease beyond the two years definitely and certainly
fixed in the habendum clause.” (Emphasis added.)

Ohio Supreme Court precedent does not allow Beck Energy to extend the Leases

indefinitely merely by paying delay rental payments, but instead, limits such payments to the
primary term of the Leases. In Northwestern Ohio Naural. Gas Co., the lease was for “the term
of five years * * * and so much longer as oil and gas is produced or found in paying
quantities[.]” Northwestern Natural Gas Co. al 442, The lease also required the lessee to
“complete a well * * * within nine months” or pay “for such delay a yearly rental.” Id., at 443.
This Court limited the delay rental provision to the primary term of the lease. /d.

Landowners attempt to distinguish the Northwestern Ohio Natural Gas Co.
decision from the present matter on the basis that, unlike the GT83 Lease, the lease in
Northwestern Ohio Nat. Gas Co. did not allow for the payment of delay rentals in the event of a
dry hole and there was no provision under which the lessee could extend the lease by the

payment of advance royalties after shutting a producing well. (Appellants’ Brief, pp. 24-25)
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These provisions in the GT83 Lease are inapplicable and do not support Landowners’ argument
because they apply only after a well is drilled. The challenged Leases are in their primary term.

Several years after Northwestern, in Brown, the Court addressed this issue again
where the lease had a primary term of 2 years and a secondary term of “as long thereafter as oil
or gas is found in paying quantities thereon,” but not to exceed 25 years from the date of the
lease agreement. Brown at 521. The lease also contained a provision that required the lessee to
drill within 12 months or pay a delay rental. Id. at 522. This Court concluded that “[t]his [delay
rental] clause cannot have the effect, in any event, to extend the lease beyond the two years
definitely and certainly fixed in the habendum clause.” Id. Based on this case law, one
commentator recently recognized that:

For over a century, the law in Ohio has been that delay rental has

been inadequate to extend a lease beyond a primary term. The

Ohio Supreme Court has based its reasoning on the idea that the

time period set out in the habendum clause sets the term of the

lease, and without production at the expiration of this term, the

lease terminates. The rule in Ohio is similar to the law in states

with much more developed oil and gas law, such as Texas, which

has the most experience with oil and gas leases of any state

examined, and New Mexico.

(Emphasis added.) Richardson, Akron L.Rev. at 1137.

Most recently, in Bohlen, the court held that, “[u]nder established case law, once

the primary term of the Lease expires, the delay rental provision is no longer applicable.”

(Citations omitted.) Bohlen, 2014-Ohio-5819 at § 20, 26 N.E.3d 1176. Well-established case
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law is clear that the delay rental clause only applies during the primary term of the lease. Under
the GT83 Lease, for the Leases to continue into their secondary term, *“oil or gas or their
constituents [must be] capable of being produced on the premises in paying quantities, in the
judgment of the Lessee * * *”

Landowners cite Beaverkettle Farms, Lid. v. Chesapeake Appalachia, LLC,
N.D.Chio No. 4:11CV02631, 2013 WL 4679950 (Aug. 30, 2013) in support of their argument
that the delay rental provision under the GT83 Lease is not limited to the primary term.
(Appellants’ Brief, pp. 22-24) Beaverkettle’s delay rental provision is distinguishable because it
included additional language concerning the retention of undrilled acreages after a well was
drilled. Id. at *11. Beaverkestle did not hold that a delay rental provision applies in the
secondary term. Rather, the court found a genuine issue of fact regarding the parties’ intended
additional “delay rental” afier a well was drilled for acreages not included in the unit. Id. at *15.
The GT83 Lease’s delay rental provision contains no such language making Beaverkettle's
analysis inapplicable to the present matter.

In the court of appeals, Landowners also referenced the Pennsylvania case of Hife
v. Falcon Partners, 2011 Pa.Super. 2, 13 A.3d 942 (2011). The court found the Hife case
distinguishable from the present matter and concluded it actually supported Beck Energy’s
position more than the Landowners® position. The Hite decision is most notably distinguishable
because the habendum clause expressly permitted the lease to continue in perpetuity as long as a
delay rental was paid. Hupp, 2014-Ohio-4255 at § 95, 20 N.E.3d 732,

However, the Hite court declined to enforce that provision and only allowed delay
rentals during the primary term. Id. at § 96, citing Hite at 948. Additional distinguishing factors

noted by the court of appeals included the fact that the primary term had expired in Hife, whereas
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all of the challenged GT83 Leases are still in their primary term; the GT83 delay rental provision
is set forth separately from the secondary term of the habendum clause; and Beck Energy does
not contend that the GT83 Lease permits it to defer drilling indefinitely. Id. at ] 97.

The court of appeals concluded Hite supports Beck Energy’s position because
“the Pennsylvania court recognized the long-standing view that delay-rental clauses — which
were developed to offset the harsh requirements that development had to occur immediately
upon the signing of the lease — apply only during the primary term of the lease and do not permit
a lessee to defer commencement of a well beyond the primary term.” Id. at 9 98, Hite at 947-
948.

Landowners now argue, in this Court, that Hife is inapplicable and rely on two
out-of-state cases interpreting Hite. Landowners first cite two sentences from Smith v. Steckman
Ridge, LP, 590 Fed.Appx. 189 (3d Cir.2014), which state: “First, Hite does not stand for the
broad proposition that delay payments may never extend a lease after the primary term. Rather,
Hite reiterates Pennsylvania policy that a lessee cannot use a delay rental payment to extend the
lease indefinitely for speculative purposes without production.” Id. at 199. The court limited
Hite’s holding to the extent it did not consider the effect of a shut-in clause. Delay rental
payments are permitted, under a shut-in clause, “where the lessor acts in good faith, extracts
reserves during the primary term of the lease, and does not attempt to indefinitely preserve
extraction rights without compensating the lessor for the dormant reserves in accord with the
habendum and shut-in clauses.” Id.

As noted above, no wells have been drilled so any issue concerning the shut-in
provision, in paragraph 8, is premature. However, even if the Court considers the shut-in clause

in the GT83 Lease, Hite holds that the payment of delay rentals, under a shut-in clause, does not
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result in a no-term, perpetual lease as long as the lessor does not attempt to indefinitely preserve
extraction rights without compensating the lessor for the dormant reserves in accordance with the
habendum and shut-in clauses. Id.

Landowners also cite Northup Properties, Inc. v. Chesapeake Appalachia, L.L.C.,
E.D.Ky. No. 07-30-ART, 2008 WL 818995 (Mar. 25, 2008), which involved lease language that
expressly allowed for extensions by payment of delay rentals. I/d. at *2. The court upheld the
Jease language because under Kentucky law, a lessor’s interests are protected where delay rentals
are permitted to be paid in the secondary term of a lease because a lessor may give the lessee
notice and demand production within a reasonable time to preserve the lease rights. Id. at *4.

In the present matter, all of the challenged Leases are in their primary term, and
their delay rental provisions have not expired. The delay rental language is not ambiguous and is
comparable to the language this Court considered in the Northwestern Ohio Natural Gas Co. and
Brown cases. Landowners’ claim that the delay rental provision, in paragraph 3, allows the
GT83 Lease to be extended beyond the primary term contradicts over 100 years of case law in
Ohio. The well-established law is that a delay rental provision only applies during the primary
term of the lease, and the inclusion of such language does not make the GT83 Lease a no-term,
perpetual lease.

F. The GT83 Lease is not void ab initio because it is not a no-term, perpetual
lease in violation of Ohio’s public policy.

Landowners maintain the GT83 Lease contains only “sham references” to its
duration and commencement of wells and therefore, is not distinguishable from the long-term
lease that was found to violate public policy in Jonno v. Glen-Gery Corp., 2 Ohio St.3d 131, 443
N.E.2d 504 (1983). (Appellants’ Brief, p. 31) Ohio’s public policy encourages “oil and gas

production when the extraction of those resources can be accomplished without undue threat to
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the health, safety and welfare of the citizens of Ohio.” Newbury Twp. Bd of Twp. Trustees v.
Lomak Petroleum (Ohio), Inc., 62 Ohio St.3d 387, 389, 583 N.E.2d 302 (1992). To this end,
political subdivisions cannot enact ordinances, rules, and requirements that are more stringent
than state law. Id. at 392.

Landowners claim the fact that the GT83 Lease is a no-term, perpetual lease is
demonstrated by Beck Energy’s failure to commence drilling on their properties. This argument
ignores the fact that the challenged Leases are all in their primary term. Beck Energy’s timely
payment of delay rentals, during the primary term of the Leases, obviates the need to commence
drilling, However, if Beck Energy wants to extend the Leases into their secondary term, it will
have to commence a well that produces in paying quantities or is capable of producing in paying
quantities. Because the challenged Leases are in their primary term, the fact that Beck Energy
has not commenced drilling any wells does not mean the GT83 Lease is a no-term, perpetual
lease.

Also, Landowners® reliance on Jonno is misplaced. The Jonno lease did not
contain any reference to the timeliness of development, and the habendum clause had neither a
primary nor a secondary term. In contrast, the GT83 Lease’s reference to development
timeframes is not illusory. The GT83 Lease requires a well to be commenced annually, unless
delay rental payments are made, which requirement is limited to the 10-year primary term of the
Lease. The GT83 Lease also contains a secondary term that continues “so much longer
thereafter as oil or gas or their constituents are produced or are capable of being produced on the
premises in paying quantities, in the judgment of the Lessee * * *.”

Also unlike the fonno lease, the GT83 Lease allows for the payment of delay

rentals to avoid the obligation to drill a well during the primary term of the Lease. In contrast,
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the Iornno lease allowed for unlimited “advance royalty payments” in order to extend the lease
under language that obligated lessee “to pay lessors a royalty on the product mined or $300.00
per year for the first two years and $600.00 per year thereafter as ‘minimum rent or royalty’
which payment would be ‘credited against the amount or amounts that shall thereafter become
due for or on account of the removal, mining or hauling of coal and/or clay * * *.”” Id. at 131.

The Ionno Court found the lease language did not exact “a non-refundable annual
payment of rent to the lessor as separate and independent consideration.” Jd. at 133. Rather, the
Ionno lease provided for an annual advance royalty payment which was to be set off against
future production royalties. Id. at paragraph one of the syllabus. Such a payment did not relieve
lessee of his obligation to reasonably develop. Id.

Under the GT83 Lease, Landowners receive an added consideration each year
Beck Energy does not driil by the payment of delay rentals. Delay rentals “accrue by the mere
lapse of time like any other rent” and are “not paid directly or indirectly for oil to be produced,
but [are] for additional time in which to utilize the land.” (Citations omitted.) C.LR. v. Wilson,
76 F.2d 766, 769 (5th Cir.1935). Thus, delay rentals only buy time and are not recoupable by the
lessee out of production, as are royalty payments. McFaddin v. CLR., 2 T.C. 395, 404, 1943
WL 32 (July 9, 1943).

Based on this distinction, the court of appeals correctly concluded “the [delay]
rental is not an offset but rather a substitute for drilling. It is a non-refundable payment of rent to
the Landowners as separate and independent consideration for the right to delay drilling during
the primary term of the Lease.” Hupp, 2014-Ohio-4255 at € 114, 20 N.E.3d 732.

Unlike the Ionno lease, the GT83 lease contains a habendum clause with both a

primary and secondary term. The Lease cannot be maintained indefinitely, without drilling, but
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by making delay rental payments, Beck Energy can extend the primary term of the Lease.
However, the payment of delay rentals cannot extend the secondary term.

Appellants’ Proposition of Law No. 2

Where the express terms of an oil and gas lease effectively allow
the lessee to postpone development indefinitely, and any stated
time limits can be unilaterally extended by the lessee in perpetuity
without any development, the lease is subject to an implied
covenant of reasonable development notwithstanding a general
disclaimer of all implied covenants.

Appellee’s Counter-Proposition of Law

Ohio oil and gas law imposes no implied covenant of reasonable

development where a lease expressly provides for development.

Because the GT83 Lease expressly waives all implied covenants,

addresses the timeliness of development in the habendum clause,

allows for delay rental payments limited to the primary term, and

contains no conflicting language creating ambiguities that would

require the imposition of any covenants, there exists no implied

covenant of reasonable development.

A. Introduction

Landowners’ second proposition of law claims the GT83 Lease is subject to the
implied covenant of reasonable development for several reasons. First, the 10-year primary term
can be extended indefinitely with no development. (Appellants® Brief, p. 34) Second, the GT83
Lease’s delay rental provision is equivalent to the advance royalties in fonno, are no substitute
for development, and do not preclude the implied covenant of development. (Id.) Third,
paragraphs 17 and 19 of the GT83 Lease conflict thereby rendering it ambiguous and
invalidating the disclaimer of implied covenants. (/d., p. 35)

Landowners’ arguments lack merit because the GT83 Lease’s delay rental is not

an “advance royalty,” but rather added consideration Landowners receive each year Beck Energy

does not drill a well. Also, paragraph 9 of the Lease indicates no drilling is necessary and
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paragraph 19 expressly waives all implied covenants. Finally, no conflict exists between
paragraphs 17 and 19 thereby giving rise to an implied covenant to develop.
B. Beck Energy’s delay rental payments are not analogous to Jonno’s “advance

royalties” thereby requiring the imposition of an implied covenant of
development.

Landowners assert there is no difference between the “advance royalties” paid in
Ionno and the delay rentals paid them under the GT83 Lease because, as with the advance
royalties in Jonno, the delay rental payments are merely a small fraction of the anticipated
royalties. As in Jonno, Landowners conclude an implied covenant to develop arises under the
GT83 Lease.

The Ionno decision is inapplicable for several reasons. First, the GT83 Lease’s
delay rental clause addresses the issue of development during the primary term of the Lease and
supersedes any implied covenant to develop. Paragraph 3 of the Lease establishes Beck Energy
has the right to forego drilling a well by tendering delay rental payments. Under this Court’s
decision in Kachelmacher v. Laird, 92 Ohio St. 324, 110 N.E. 933 (1915), no implied covenant
can be read into a lease which contains a delay rental provision. Id. at 332. “An implied
covenant can arise only when there is no expression on the subject.” Id. The Court cited
Kachelmacher again, for the same proposition, in Hamilton Ins. Services, Inc., 86 Ohio St.3d at
274, 714 N.E.2d 898. Therefore, the delay rental provision in the GT83 Lease precludes the
finding of an implied covenant to develop.

Second, unlike in Jonno, the delay rental payment in the GT83 Lease is not an
“advance royaity” payment because it is not set off against future royalties. Rather, the
Landowners received an added consideration each year Beck Energy did not drill a well. The

Ionno Court acknowledged, “[a]n annual advance payment which is credited against future
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royalties * * * does not relieve the lessee of his obligation to reasonably develop the land.”
lonno, 2 Ohio St.3d at paragraph one of the syllabus, 443 N.E.2d 504.

Third, no implied covenant to develop exists under the GT83 Lease because
paragraph 9 of the Lease expressly states that no drilling is necessary, and paragraph 19
expressly waives all implied covenants.

Paragraph 9 of the GT83 Lease provides:

The consideration, land rentals or royalties paid and to be paid, as

herein provided, are and will be accepted by the Lessor as adequate

and full consideration for all the rights herein granted to the

Lessee, and the further right of drilling or not drilling on the leased

premises, whether to offset producing wells on adjacent or

adjoining lands or otherwise, as the Lessee may elect.

In Holonke v. H D. Collins, 7th Dist, Mahoning No. 87 C.A. 120, 1988 WL
70900 (June 29, 1988), the court of appeals recognized where express language grants the lessee
the right not to drill, no implied covenant can be read into the lease. The Holonko lease
provided:

The consideration, land rentals, well rentals or royalties paid and to

be paid, as herein provided, are and will be accepted by the Lessor

as adequate and full consideration for all the rights herein granted

to the Lessee and the further right of drilling or not drilling on the

leased premises, whether to offset producing or gas storage wells
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on adjacent lands or otherwise, as the Lessee may elect, regardless

of the purpose for which the leased premises are used hereunder.
Id at *2,

Because paragraph 9 clearly addresses the extent of the lessee’s development
obligations, no implied covenant to develop can be read into the GT83 Lease. Implied covenants
arise only when the lease is silent. Harris, 57 Ohio St. at 128, 48 N.E. 502.

Further, paragraph 19 of the GT83 Lease provides:

*¥ * * It is mutually agreed that this instrument contains and

expresses all of the agreements and understandings of the parties in

regard to the subject matter thereof, and no implied covenant,

agreement or obligation shall be read into this agreement or

imposed upon the parties or either of them. * * *

Ohio law enforces express provisions, in oil and gas leases, which disclaim the
implied covenants. Taylor v. MFC Drilling, Inc., 4th Dist. Hocking No. 94CA14, 1995 WL
89710, *2 (Feb. 27, 1995); Bushman v. MFC Drilling Inc., 9th Dist. Medina No. 2403-M, 1995
WL 434409 (July 19, 1995) at *2; Smith, 1986 WL 11337 at *2; Holonko at *3. In Bushman and
Taylor, the courts of appeals addressed disclaimer language identical to the disclaimer language
contained in paragraph 19 of the GT83 Lease. In both cases, the courts, fully cognizant of this
Court’s decision in Jonno, unequivocally held that the lease language effectively disclaimed all
implied covenants. Bushman at *2; Taylor at *2.

The inclusion of paragraphs 9 and 19 in the GT83 Lease, along with the
allowance of delay rental payments, precludes the imposition of an implied covenant of

development under the GT83 Lease.
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C. There is no conflict between paragraphs 17 and 19 of the GT83 Lease
thereby giving rise to an implied covenant of development.

Landowners claim an implied covenant to develop arises under the GT83 Lease
because the provision in paragraph 17 of the Lease setting forth the procedure for a lessee to
follow to remedy an alleged breach by Beck Energy of an obligation is inconsistent with the
general disclaimer of implied covenants in paragraph 19.

Paragraph 17 provides:

In the event Lessor considers that Lessee has not complied with

any of its obligations hereunder, either express or implied, Lessor

shall notify Lessee in writing setting out specifically in what

respects Lessee has breached this contract. Lessee shall then have

thirty (30) days after receipt of said notice within which to meet or

commence to meet all or any part of the breaches alleged by

Lessor. The service of said notice shall be precedent to the

bringing of any action by Lessor on said lease for any cause, and

no such action shall be brought until the lapse of thirty (30) days

after service of such notice on Lessee. Neither the service of said

notice nor the doing of any acts by Lessee aimed to meet all or any

part of the alleged breaches shall be deemed an admission or

presumption that Lessee has failed to perform all its obligations

hereunder.

(Emphasis added.)
Landowners misconstrue this language and claim the 30-day notice provision

setting forth their rights in the event Beck Energy breaches an implied condition controls over
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the general disclaimer of implied covenants contained in paragraph 19. (Appellants’ Brief,
p. 35) However, the 30-day notice provision does not grant Landowners any rights, let alone the
right to file a lawsuit for breach of an implied obligation and/or create any implied obligation.
Rather, the express purpose of paragraph 17 is to provide an obligation on Landowners. In the
event Landowners “consider” Beck Energy breached any express or implied obligations, they are
obligated to provide notice prior to filing a lawsuit.

In an effort to avoid any question that Beck Energy’s compliance with the 30-day
notice provision would not be viewed as creating any implied obligations, the drafter of the
Lease language also provided in paragraph 17 that, “[n]either the service of said notice nor the
doing of any acts by the Lessee * * * shall be deemed an admission or presumption that Lessee
has failed to perform all its obligations hereunder.” This language makes it clear that compliance
and/or resolution of the notification of breach is not to be construed as an admission or
presumption of breach. Paragraph 17 is simply a notice provision. The reference to
“obligations,” does not create any implied covenants that are expressly waived 2 paragraphs
later, in paragraph 19.

The 30-day notice provision ensures that all alleged breaches relating to the
parties’ obligations, whether express or implied, are presented to Beck Energy before
commencement of a lawsuit. Further, as correctly noted by the court of appeals, even if it is
assumed arguendo that paragraph 17 somehow supersedes the express proscription against the
creation of implied covenants in paragraph 19, the fact that there is a delay rental provision
during the primary term precludes the reading of any implied covenants into the Lease. Hupp,
2014-Ohio-4255 at 9§ 120, 20 N.E.3d 732; see also Kachelmacher, 92 Ohio St. at 332, 110

N.E.2d 933.
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Landowners challenge the fact that the court of appeals relied on the cases of
Holonko and Bushman. Landowners ask the Court to assume that these cases do not contain a
procedure to be followed if the lessor believes an implied obligation has been breached.
(Appellants’ Brief, p. 36) Based on the language of these cases, this fact is unknown. However,
what is known is that both of these cases stand for the proposition that the implied covenant of
development arises only when the lease is silent as to the timeliness of development. Holonko,
1988 WL 70900 at *3; Bushman, 1995 WL 434409 at *2. Neither of these cases supports
Landowners’ attempt to manufacture a conflict between paragraphs 17 and 19 such that an
implied covenant to develop results. The fact that Holonko and Bushman do not address a notice
provision like the one found in paragraph 17 does not make these cases inapplicable for the
proposition that a general disclaimer of implied covenants is all that is required to waive the
implied covenants under the GT83 Lease.

Paragraph 17’s notice provision does not conflict with the express waiver of the
implied covenants contained in paragraph 19 of the GT83 Lease thereby requiring the imposition
of an implied covenant of reasonable development.

IV. CONCLUSION

Landowners have developed a number of creative arguments in support of their
claim that the GT83 Lease is a perpetual, no-term lease in violation of public policy. Due to the
recent Utica shale development, Landowners now regret their contractual obligation with Beck
Energy and ask the courts to declare their Leases void as against public policy. No grounds exist
to award Landowners their requested relief. The GT83 Lease has a defined habendum clause
that cannot be extended in perpetuity by the payment of delay rentals. The Lease also clearly

waives all implied covenants, including the implied covenant of development.
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As explained by one court over thirty years ago:
What this appeal boils down to is an ingenius (sic) attempt to find
a way to get out from under an old oil and gas lease which in light
of the changed circumstances respecting the price of oil is now
economically disadvantageous to the land owner. However
ingenuously this argument has been developed and how
resourcefully it has been researched and how strenuously it has
been urged, it is totally without support in Ohio law and this court
declines to blaze the trail.
Clark v. Wolfcale, 5th Dist. Ashland No. CA-648, 1977 WL 201058, *3 (June 2, 1977).
Beck Energy asks this Court to affirm the decision of the Seventh District Court
of Appeals.
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COMMON PLEAS COURT - )
MONROE COUNTY, OHIO SIS P A R R
LTI
CLERK GF COUKI
Clydo A, Hupp, etal., |
" Plaintifs, : °  CumNo.2011-345
v, : Judge Bd Lane
Sitting by Assignment
Beck Brergy Corporation, = '
Defendant, DECISION
(On Pending Motions)

uuuuuuuu Abidmbadnararahaharng
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The above styled action is before the Court on the Complaint of the Plaintiff, Clyde A.

Hupp and Molly A. Hopp, et al,, for decleratory judgment and quiet title. This action was fled
on September 14, 2011 and the two subsequent Compiaints for Class Action and Amended Class
Action wexe filed on September 29, 2011 and Septembrr 30, 2011, respectively, Ths Defendant,
Beck Boergy Corporation, has not filed an snswer iu fhis action, but has made an sppesrance,
This action has not been certified as & class action ag of the date of this desision, The Coutt is
considering the pending motions prior to undectaking the required hex_arings inregard to d%zss
eeptifieations, Clyde A. and Molly Hupp are parties of record i this case and the correct
style of the case iz a5 set forth above, For some reason, unkaows to this Court, the parties
in this case have changed the style of this eage. AN future filings l}n this caze will he
correctly titled or subsequently stricken hy Court order,

. ‘IhqDﬁcndmﬂﬁlsdaMoﬁunto Dismiss end/or Change Vertue on Noverber 30, 2011
with & brief in support. The Pisintiffs filed & Brief in Opposition to the Defendznt's Motion 1o

L3
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Dismiss on Jenuary 5, 2012, Onthemaam,mepmﬂm'mamspuﬂmm
Defendant’s Motion to shange venue, On Febmery 16, 20(2 the Plnm:ﬂ‘sﬂied B Motm for
Svmmery Judgment with a supporting brief, On Marech 19, 2012 Chlbffuaﬁw Maifeen

o Comorof'IbeOhm Suprere Cuwtassxgnedmemsefo&.enn:&qmmd Iuﬂgeﬂvm :
Bdvard Lazs, Jr. , Fudge of the Washington County Court afcommonrm Ganh 19, 2012
the Plaintiffs filed a Reply Brief in Support of thejr Motion for Summary Jl;daman:. Ihmc.aﬁer.
on March 23, 2012, the Court erdered the matter set for a Status Conferisos, The pripose tE the
‘Status Corferance was to. cstabhsh 2 briefing schedule for all of the mﬁﬁnnat_hatwere being filed
in this action. Al attormeys of record participated in the Status Corference. A Status Conforence
was held by means of telephons conferencing on Aprl 20, 2012, A Jonmial Emiry was ertersd on
April 25, 2012 establishing A briefing schedule for the pending motions, The briefing schedute
required all responses to be filed by April 30, 2012 and rcplia; to responses by Aprl 13, 2012,
All motions and replies have been timely filed either pu‘rsﬁa;zt to an extension of time granted by
the Cm;rt orwthln'ﬂze original deedlines, The Defendant filed its Brief in Opposition to the
Plaintiff's Motion for Summary Judgment on Apnl 30, 2012 aud the Plaintiffs filed 2 xeply to
thet Brief on May 14, 2012, The matter has been uader 1eview by the Court siges that date. The
Court hag reviewed all of the pleadings, =}l of the motiops, memorandums and supporting
uffidevits provided to this Court and filed in fhis action, Af present fhexe &re 5ix named
individual plaintiffs in this setion. Oge plaintiff, Donald W, YOMIIY,;W‘BS vohunterily disnifssed

without prejudics on April 12, 2012,
The Court will address-all of the issues présented in the paties® various motlons in this

decision,
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FACTUAL BACKGROUND

The Plaintiffs own verious tracts of land in Mouroe Coursy, Obio, The Defendaat, Beck
Energy, s an Ohbio o and gas produoer fhat develops oil aad grs interests i Obdo, Beginning in
2003 the Defendant entered into a number of oil and gas Jeases in Monroe County, Obio. The
Plainfiffs muintain that they have & potential class of 248 lessors. The leases that are involved in
this action are leasos generated by the Defendant, Al leases are identical except as to & few
blanks on each of the form leases that were filled in by the Deféndznt's representatiyes. These
variations are: the date of the Jease, the names ahd addresses of the legsors, and e rough
description of the land by township and county. All loasss have written in fle blank in peragreph
three a twelve month primeary period/term. The delayed rectal payment varies per Jease and the
name of the lessors varies with each lease, To dete, no wellg have been drilled in Monroe
County pursuant to any of the leases that are nvolved in. this action,

Thete are’cmain provisions of the form lesse (see Plaintiffs' Exhibit 2 gs attached to
Plafntiffs’ Compiaint) thet are at issue in this case. The key paragraphs are set forth below:

2. This leese shall continie in forcs gnd the rights granted heteunder be quietly

enjoyed by the Lessee for a term of ten years end as much Jonger thereafier a8 of]

or gas or their constiinents are produced or are capable of being produced on the

premises in paying quantities, in the judgment of the Lessee, or a5 the premises
shall be operated by the Lesses in the sezrch for oil or gas and as provided in

Paragraph 7 following. 7

3. This ease, however, ghall become null and void aud el rights of eifher party
hereunder ghall ceate and terminate unless, within - 12- months from the date -
heteof, a well shall be commenced on'the premises, or unless the Lesres shall |
thesenfier pay a delay rental of $108.00 Dollers each year, payments 1o be made
quarterly until the commencement of & well, A well shall be deemed commenced

when preparations for diilling have been commenced,

% % &
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7. In the event a well drilled hezeunder fs & dry hole dpd is plugged according o
law, this Jease shall beoome null 80d void and all rights of ejther party hereimder
shall cease and terminate, unless within twelve (12) moizths Foin the dite of the
mmpleﬁmufthepluggmgofsuohmq,thelmeeshﬂlmmmﬁmmhmMu
or unless the Leysee aﬁertheﬁemmunofmdmlvemun‘ﬂ:padodmmmwmc
peyment of delay remtal 3 heveingbove provided, - L. 0T

8, Tn the cvent as well drilled hereunder i apfudzmmgmllmdﬁuwm ;s
wmable to market the production therefrors, orshould produstion serst by
producing well 8rilied on the premises, or should the Tessée desire toshut in -
producing wells, the Lesses agrocs to pay th [assor, commeriding-of the date onk -
year from the completion of such producing well or the cessation of produietion, ex
the shurtting in of producing wells, an sdvance royalty in the emount and under the
tertns hereinabove provided for delay renta) until production is marketed and sold
off the premises or such well is plugged and abandoned according to law. .Jn the
event no delay rentals are sturted, the advance royalty payable hereunder shall be

rmadn on the basis of $1.00 per acre per year.

9. Ihawns:dmhon,lmdrenmlsormyalmmdandmbepmd,ashmﬁn
provided, are snd will be acoepted by the Lessor as adequate and foll '
consideration for all the rights herein granted io the Lessce, and the further right
of drilling or not driiling on the leased premises, whether to offset producing weils
on sdjacent or adjoining lands or otherwise, as the Lessor may elect.

Ty

16, Inthe event the Lessee is unabls to perform any of the gets to be performed
by the Lessee by reason of forve majeure, including but not limitsd to acts of God,
strikes, riots, end governments] restrictions including but not Hmited to
restrictions on the use of roads, this lease shall nevertheless remain in filll force
and effect until the Lessee can perform seid act or acts and in 8o event shell the
within lease expire for a period of ninety days afier the termination of any force

mgjeure,

17. Inthe event Lessor considers that Lessea has not complied with any of its
obligations hersunder, either express or imiplied, Lossor shall notify Lessee in
writing setting out specifically in whet reSpects Lesses has breached this contract.
Lessco shall thep bave 30 days efter reenipt of said notice within which o meet or
* oummence to meet all or any part of the breaches alleged by Lessor, The service
of said notice shall be precedent to the bringing of any action by Lessor on sajd
]easeforanyoauae.anﬂnosunhMQnshauhsbmughiummem&3Gduys
gfter service of such notice on Lessee. Nelther the service of sald notice nor the
doing of any acts by Leases aimed to meet all or any part of the aileged bresches

Page 4 of 29



shall be deemed en admission or presurmption that Lessee b filed o perform all
ity obligations hereunder. ; ’ i

e

19, . nonnphedcaveumg agrzemont or chlipirtion shall be read Irio fhis
agremmtcrimposedupnnﬂmpnrhes ..

MOTION TO CHANGE VENUE
At the present time, no jury demand bas been filed in this ection, If this mager
procesds as an setion to the Court, there has been a de facto changs of venue by reason of
Fudge Selmon recusing herself from this tase and The Chief Justioe &f The Supreme
Court of Ohio assigning this case ¢ the undersigned. Ifs jun-r demand is titely filed in
the fisture, the Court will revisit the issue of vepne shcﬁld ithe i:rought to the Court's

ettention In & subsequent motion. The motion to change venme is denied without

prejudice,

DEFENDANT’S MOTION TO DISMISS

On November 30, 2011 the Defendant filed a combined Moftion to Disuss and/or
Changs Venue. Pursvant to Oh, Civ. R. 12(B)6) the Defendent sccks to have this Court &smiss
thip action pursuant to the provisions afparﬂgmph 17 of the Jease. r

The Pleintiffs admit that they have not complied with pamgraph 17 of the subject |ease,

Amohonto dismiss for fuilure to stele & claim upon which relief can be granted is o
pracadmal motmn that tests the sufficiency of & complaint, Dowdy v, Jones, T Dist. No. 10-
C0O-21, 2011-Okio-3168, Y14 For a trial court to dismiss 2 complaint prarsuant fo Giv. R
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12(B)(6), it taust appesr beyond doub thet the plaintith can prove no set of facts that would
Work : Kinley, 130 Ohio 534

entitle thern to the relief sought. Ohip B
156,2011-Okfo-4432, _ N.E2d __, J12. "The sllegations in the complaint must be taken g5

frus, and those allegations and any reasonable inferences drawn from thiem maugt be construed in
the nonmoving party's fever.” Jd. Moreover, & complaint should not be diszissed for fire o
state a oleirn merely because the allegations do not support the legaf theosies on which the

phaintiffs rely. Fahubulleh v. Strahay, 73 Ohio St.3d 666, 667, 653 N.E.2d 1186 (1 995). Insterd,
the Court must examiae the cowpleint to determine whether the ellegations provide for my relief

on any possible theory, 14 _

Defendant's motion to dismiss hepsin is predicated on & single proposition: that Plaiptifrs
did not provide thirty days wrirten notice 1o this Defendant prior to comuencing this sction. The
Plaintiffs maintain thet the Leases which form the contramm; basis for these pariles are void as
againgt public policy and unenforceable, and under any msonal;ia copstruction of sgid Leases,
were materially and substantially breached by the Defendant reducing the contraciug]
reqiirement of & notice to & meaningless ant from wiich 1o beusfit could be dertved,

Public policy enslysis requires a Court to consider the 1mpact of & comtract at jssus 1 g

case upon society as & whals, Eagle v, Fred Martin Motor Co., 157 Chio App.3d 150, 2004.

Ohio-829, 809 N.E.2d 1161, 7163 (9¢h Dist.), .

Public policy is thet principle of law which holds that no one can Lawfully do fiat
which has 2 tendensy to be igjurious to the publio or agatnst e public good.
Accordingly, sontracts which bring about resylts which the law soeks to prevent

sre unenforcenble as against public poliay. ‘
Etovn.y, Gallagher, 179 Obio App.3d 577, 2008-Ohio-6270, 902 N.B.2d 1037, 110 (4 Dist).
Courts will reject any effort to enforce & contract that is against public policy, either directly oz
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1; 117 Ohdo 5t.3d 352,

indirectly, 0t 10 cluim bensfits thereunder: Tay
2008-Ohio-938, 884 N.E.2d 12, 161; R
151 N.E, £08 (8% Dist, 1925); Buosgid v. Lord, 7 Di&l Nélfﬁs-é.ﬁ;-‘:s-l, 1995 Ohio 'App. LEXI8
6204, *4 (Dec. 17, 1999); gmmmm@,wmsmo 09 CO 36, 2013-Ohio-

5472, 126.
“{AJctual injury is never required to be shown; if i the tendency 10 the prejudice of the

public's good which vitiates contractual relations.” Eagle at 764, Unlike a contract that is merely
voideble st the slection of ane of the parties, 3 contract is void ab fmitio if it seriousty offends public

* policy, Walsh v. Bollas, 82 Ohio App.3d 588, 593, 612 N.E2d 1252 (11 Dist 1992 Dupn v.
Bruzzese, 172 Ohio App.3d 320, 2007-Ohio-3500, 874 N.E.2d 1221, 81 (7* Dist.),

lvay G, 20 Okio App, 317, 320-21,

*Tt is the publie policy of the state of Ohio to encoutapge oil and g2 production when the
extraction of these resources van be acsomplished without wmdue threst of hamm 1o the heslth,

safely and welfure of the citizena of Ohio.” Newbury Townghip Board of Trstess v, Lomalk
Petrolenm {Ohio). In¢,, 62 Ohio 5t.3d 387, 389, 583 N.E.2d 302 (1992); Northumptop Building

Co. v. Board of Zoning Appeals, 109 Ohio App.3d 193, 198, 671 N.B.2d 1309 (9% Dist. 1956),
See alro State v. Baldwin Producing Corp,, 10* Dist. No. 76AP-852, 1977 WL 19998], 2 (Mar.

10, 1977). To this end, political subdivisions- entities representing all persons within their
tervitoriel boundaries and not siouply promoting the privete interests of indrvidual contracting
parties - aro probiibited from enscting ordinances, rules and regulations restrioting off and gas
Jproduction that are more stringent than state requirements, Newbury Township et 389-90:
Northampron Building Co, #t 198-99. '

Historically, the ultimate Guration of oil and ga leases hns boen the subject of tension
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0zp., 332 F.Supp.2d 759,

between Jessors, Tessses and the courts, Jacobs v
786 (WD, Pa. 2004) Because fixed-term leases wers dmdvmtageous fo lésseed 1fproduouon

wae 1ot achieved unti] the end ofthetmm,themual ‘term wis shonenudandmpplanemd with
(1) what became known a5 an “unless” dnmmmﬂwmehthelesmlmﬁﬁ:ngfuw
postpone dwelopnmt by paying & delay m:tafl, and e mmgndemlm:se nndu'whmh e lossee
could terminate bis obligations as to unpmduonve propesty. Jd, 0.15 (mtu:g 2 Summazs. The
Law of Ol and Gas, §289), Lessess then devised leases under which the lessee vould extend the
exploration period for as Jong as they considersd payment of delay reritaly worthwhile, 7, This
wes fftcted by what becarae known 89 & “o-torin losse,? omfazing a baboadm clause that
simply conveyed the premises subject to a list of conditions, one of which wes the payment of a
rental, Jd.

However, the no-t=rm lease was not favored by the ct;urts Id, One Hne of cases held that,
because the leaso feilsd o estsblish  fzme beyond which fie lesses could not delay development
nd the peyment of royalties, it was unfair and menforceebls sgainst the lessor. J4, The other line
of oases read into the no-term lease an implied condftion compelling the lessee to deill within 2
reasoueble time, the breach of which was cause for fcrfeime_. Id

The Pleintifls’ position in this matter {s that their-Jesses with the Defendant are-a no-term
Ienses: through the boilerplate embedded in ﬂm le.asas exeruplified by Defendsnt’s failure 1o
COIUDENCE Ay dn’llmg on gny of the Planmﬂ‘s lanﬁs tb.eDefendm,has the unilatersl right to
mdwﬁpital}* postponie development ﬂnd extend the time in which it may develop the gcreape in
perpeluity, either by making nomine] delay rextal payments pursuant to paregmph 3 of the Lesse,
or by determining in its own judgment that the premises are capable of producing oil or g3 in
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paying quantities pursuent to peragraph 2.

“ITIhe presumption is that & lease is made for the purpose of immediate
development, unless the contrary appesys in the voniract of the parties,'™ * ¢ The

implied covenant to develop the leasehold for minsrel production with due
diligence ynd for the mutual benefit of both parties grew ont of “the public interest
which {5 concemned with the development of the natusl resowees of the state,”
Jacobs, 332 F.Supp.2d at 779, Upon a lesses's failure to develop the lsasehold within a
reasonsble time, “both public and private interests demanded judicis] termination of the leass 10 .

maike possible the use and elienation of the land for oil end gas or for other purposes.” 4. &t 782.

The mineral Jedses in Jonno », Glen-Gery Corp,, 2 Ohio St.3d 131, 443 N.E.2d 504
(1983), contained no time limitation during which mining operations wexe to be copumenced, bt

required the Jessees 1 pay advance mirimum royalties each year, to be applied against smounts
anticipated to become due from future mining operstions, In oow:iudmg that the lessees had
breached their implied obligations under their Jeass, the Ohio Supreme Court emmeigted the

policy in Ghio:
The faof that the lessees have continved to meke annual payments for & period of
-over eightesn years doeg ot alter their responsibility to develop the land within e
reasonable time. The questions of working diligently end of paying rent or - :
Toyaltios cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development, effort, or
" expenditure on the part of the lessees. It would allow s Jesses to enoumbei a

lessor’s propexty in perpetuity merely by puying an anoual sum. Such lorg-term
leases under whick there Is na development bmpede the mining of mineral lands

mnd gre thus againsi public policy,
This Court must, under the current state of Ohlo law, consider the allegations in the

Plaiptiffy’ Complaint s true, and must drew auy reasonabls inferenses from them in favor of the
Plaintiffs, When doing so, this Court oannot say beyond doubt that the Plaintiffs ofn prove no set -
of fucts that would extitie them fo the relief sought, Thercfors, for all of the T4as0as set fort
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hercin ebove and hereafier, the Defendant’s Motion to Dismiss is not-well taken and the same

sball be demied.

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

The Plaintiffs Sled their Motion for Sumonary Judgment in this astion on Februmy 16,
2012. The Defendant filed its Briof in Opposition on April 30, 2012, The Pleintiffs firther Sled
» xeply o the Defendent’s opposition on May 14, 2012 and an Mach 19, 2012 filed » reply brief
in support of their Motion for Summeary Judgmeat,

The Plaintiffs” Motion for Summary Judgment sets forth several distinct jssues First, the
Pleintiffs meintain that their leasc with the Defendent ia & Jeass in perpetuity end ag sush is void
and vnenforceable as against the public policy of The State of Ohio, Secondly, fhe Plaintiffs
maintein that the Defendnnt breached the implied covenant to reasonably develop theix fand and
by doing so the leases are now null and void. Thirdly, the Plainﬁffs muinizin that the lease
provisions for foregoing development by the payment of delayed rcn'EaIs has expired becenss the
Defendant failed to conunence a well within the reguired times. The Defendant has coutered
the Plaintiffs’ essertions by stating that it had not recelved the writien notice reqmrcd from the
Pleintiffs setting forth any alleged noncompliance by the Defendant with the lease's terms,
Plaintiffs maintzin that they do not have to give notice becanse the leases were void ab fuito.

.The Defendent also maintaing thiat ths sols remedy that the Plainﬁﬂ's:aw entifled t0 is damages
and not forfeiture of the leases, The Plaintiffs mﬂmtam that becauss the Jeases are void and
wnerforosble from the beginning they are extitled to forfeiture of the lease.
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A Sunymary judgment is  procedural vehicle used to terminate legal elaims without
.00, 85 Ohio App.3d 662, 667, 621

Tactunl foundation,” Gros: s hera)
N.B.24 412 (1* Dist. 1993). A Susnomary fudgment i properly regarded ot 5 s disfrvored
provedural shortout, but rather a5 p imegral part of the feivil rules] as & whole, which are
designed to seoure the just, speedy and inexpensive determination of every action,” Todd

Development Co. v, Morgsn, 136 Ohio 8t.3d 461, 2008-Olio-87, 880 N.E.24 88, &22. See also

Giv.R. 1(B).
Civ.R. 56(C) mandtes that a courtenter summary judgment if the evidence shows that

there isno genuine issue 25 to any meterial fact and that the moving party is enfitled to fudgment
as a matter of law, Id. When a motion for summaxyjudmm; has been made and properly
supporied, the burden shifts to the nonmoving party to sef forth specific facts showing that thers
ip & gennine issue for trial, Iéf The parties moving for summary judgment need only prove their
own czso: the movents do not bear the inftial burden of addressing any affinmative defenses the
nonmovant may essert, Jd., syllabus end &13,

- “Symmary judgment is approprinte where 50 gennine jssue of material fact remains to be
litigsted which could establish the existence of an clement sssential to the noimoving party’s
claim or defense.” Gross, 85 Obio App,3d at 667, The meze wdstma? of a fictual dispute is
inufficient to preclude summary judgment only disputes over waterial facts that might affect the
outoome of the suit wader the goveming law will propecy preclude summary judgment. 72
“The construction of written contracts and instruments of conveyance iy o matier af law.*

lexender v. Buckeye Pipe Ling Co., 553 Obfo 5124 241, 374 N.E.24 146 (1978), peragraph cos

+ of the yllabus. This Covrt finds that the instant case involves the cofshuction of written leases
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mdmﬁguufthebef;ndmfsmﬁspmﬁfaﬂmfownmmw&febpmmmty
pursymt to those leascs, the olesr public policy of Oifo has bocn'viﬁlmd.'ﬁlm is xo dispute as
to eny material faot; reasonible minds mmmhmwndmvthmmmmshedhmmby
ﬂ:wﬂomithntmadvmtothebefmdmandﬂﬂmﬂbmenhﬂedwjudgmentmammof '

law on s issue,
The Plaintiffs also maintain that their leases with the Defendaiit e érpstusl leases

under witich there has been no development of cil and ges and thers=fore the leaser sre void and
unenforceable a5 against public policy. Central to the understanding of this issue are paragrephs

two and three of these parties' leases, Paragraph two provides es follows:

“This Jease shall continue in force and the Hiphts gramied hereunder be quieily
enjoyed by the lessee for 2 term of ten years and ag much longer thereafter ag oil
or gas or their constituents are produced or are capable of being produced op the
premises in peying quantities, in the judgment of thelesses, or a8 the pramises
shall be operaiadbythelwmﬂaeswnhfomﬂandgasmduspmvxdadm

peragraph 7 following.” )
Peragraph 7 of the paxties" leases doal with the svent that 32 well is drilled fhrt is 2 dry

hole. Paragraph number 3 of the parties” lease 18 also central to en understanding of the issue &t

hand, Paragraph 3 of the partles’ leases provide that:

“This euse, however, shall becorne nwll and void and all rights of either party
hevennder shell caase apd terminate unless, within'«12- monthy fiom the date
hereof, & well shall be commenced on the premises, or unlesy the Lessse shsl]
thereafter pry & delay rental of Dallars each year, peynoent to be made
quarterly until the cothmencement of 2 well. A well shall be deemed commented

 when prepeyetions for drilling bave beem commenced.”

* The Defense maintains that r reasonable interpretation of thess form leases {5 that they
shall drill a well within twelve sonths ot have the tight to pey the delayed rental for & period of
ten years and drld] the well within that period, The Defendant wrote all of the leases involved
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herein, Hmatmthmrmuomhen thai} should Iave stated it in their leases. That was never
their intention or they wmﬁd.’liz‘we Mittah:?fhi's Wﬂ into their lessts. 1t probably only

besawme their intention when they wcra confronted with this lawsuit and lew of Ohic on this
sgue, The Plaintifs maintaia that this is  Jese in parpotulty and vilstes public poicy, The
lease by its term requires that a well be dnil:d within twelve monthe or that delzyed payments be
made quartesly to preserve the right to drill at a later date. This Court does not findin either
peregraph 2 or 3 any limitation on the tumber of years fhat the delayed reatal can be paid.
Turther, paragraph 2 provides that the leases have a term of ten years and as nmch longer
thereafter a5 oil or gas or thelr constituents are produced or sx¢ capable of being produced on the
premises in paying quantities. They have no provision for a :Nell to be drilled. ¥ also leaves the
determinstion of What paying quantitics meens up to the Defendant, Tt gives no deadline for the
time in which once 8 well is commenced thet it be completed. A well is dsemsd “commenced”
whex preparetions for drilling have been commenced. There is o deadline for the completion of
& well. Some of the cases cited 1o the Court by the Defendant refer 1o the term “well” and not
“Jease™, This case is not dealing with & situation where & well has been drilled. No wells have
been drilled on any of the Plaintiffs' lsases in Monroe County per the sllepations of the Plaintiffs
in their briefs, |

Public policy analysis mqmreathis Court to vonsider the fmpact of the contract et issme
upon society & 8 whole. Eagla v. Fred Martin Motor Co, 157 Ohio Spp.3d 150, 2004-Ohio-829,

809 N.B.2d 1161, 63 (9" Dist).

“Public policy is thet principle of law which holds that no oxe can tewfully do that
whick has & tendency 1o be injurious to the public or against the public good
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" Ascordingly, coniracts whiubbﬁnghﬁommmﬂtswhichﬁwlawm 0 prevent
are unenforesable as against publio policy.”

Browyp.y, Gallagher, 179 Okio App.3d 577, 2008-Ohio-6270, 902 N.E.2d 1037, 110 (4* Dist).
Courts will reject any effort to enforee a cozitract that js againgt public policy, either directly-or
indirectly,or o claim benefits thereunder, Taylor Building Corp. ¥ Benfield '1_1'7'%hio Bt3d
352, 2008-Oblo-938, 884 N.E,24 12 61; Polk v. Cleyeland Reilway Co., 20 Ohio App. 317,

szbuazz, 151 N.E. 808 (8 Dist. 1925); Buoscig v, Lord, 7 Dist. No, D8-C.A-151, 1§99 Chio

App, LEXIS 6204, ¥4 (Dec. 17, 1995); Conny Fayms, Ttd. v, Ball Resourees, 7% Dist. No. 05 CO

36, 2011-Ohic-5472, 26.
“[AJotual injury is never xequired to be shown; it i the tendency o the prejudics of the

pablic’s good which vitiates contractusl relations.” Raple at §64. Unlike & comtract that is
mesely voidable at the elestion of one of the parties, & contract {8 void ab inific if it serigusly

offends public policy, Walsh v. Bolles, 82 Ohio App.3d 568, 593, 612 N.E2d 1252 (11® Dist,
1992); Daun v. Bruzzese, 172 Ohio App.3d 320, 2007-Okio-3500, 874 N.E.2d 1221, {81 (7*

Dist.). .
The Ohio Supreme Court bes clearly and unequivocally articwlated the public policy of

the Btate of Oliio in regard to ths extraction of ol and gas. “Tt is the public policy of the state of
Ohio to enconrage oif and gas production when the extraction of those resourees oan be
accomplished without undue threst of harm to the herlth, safety and welfaes of the titizens of

Okio App.3d 193, 198, 671 NJB.2d 1309 (9" Dist. 1996). Sos also State v. Baldwiq Prodsicing
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Corp., 10% Dist. No. 76AP-892, 1977 WL 199981, *2 (Mar. 10, 1977). To thet end, political
subdivisions - entities representing all persons within their tessitarial boundaries and not simply
procuoting fe private interests of individual contracting pertics - are probibised from enscting
ordinances, rules mnd regulations restricting of] and gas production that are more siringent than
state requirements, thmx_tm&ea‘r 389-90 Northampten, Building Co at 198-95. It
would be inconsistent to parmit # privats aperator to wailaterally ben the developraent of
significant oil and gas resources indefinitely, solely for personel geinand over the obiection of it
lessors,

The Plaintiffs sre entitled to summary judgment in this mattsr becanse the legses in
question clearly, tnequivocally and sedously offend public ;;olicy in thet they are perpetnal
Ieases that, by their terms and the payment of ¢ nominal delayed rental may never havs to be put
into production. The Pleintiffi are slso entifled to summary judgment because of the Deferdant's
troech, of the implied covenent fo reasonebly develop the land'by failing to deill auy wells on my
of the Plaintiffs’ acreage. This provision violates the implied covenant 1o ressonehly develop,

The leases in this case ave, in effoct, n np-trrm Jeases: through the boilerplate prepazed by
the Defendant and contained in the loases, the Defendeut has the unilateral right 1o indenitely
posipone development and extend the time in which {t may deve!op:me Plaintiffs’ acreage in
perpotuity. Paragraph 2 provides that the leases shiall contirme in foroe for  term of teg years
“and 50 much longer thereafter s il or gas. . . ae capable ofbcingérodumdm&sprmmm
paying quantiﬁeg_, in the judgment of the Leasee . ." It does not impose a time lindtation as to
how lang this Defendant can extend the durstion of fhe leases by exercising its jodgment
Paragraph. 3 provides that the leases shall becorne null and void if & well iz not Sommenoed
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within twelve (12) months, * unlcsslﬂssaes}:aﬂmmafwrpayaﬂdzyrcumluf —_Dollars

each year, ..* but kewise doesnot mpose aluni&uunasi:o howlongthis Defendant can avoid
teminauonbypam delay mls Fmthumurb pmsuanttoﬁelanguage contained in
peregraph 13 of the leases (“faﬂma ofpaynient bfmntal ortoyalty onanjf part of thyis Jease shall
rot void this Ieasemta nwuthbrpmi”) Dcfendantmuld ostmsiblycmemahngme delay
mia!paymantamfm‘mmdmpamgupm butshllmtamﬂm abﬂxtjfmderparagzaphzw extend
the Jesses indefinitely by exercising its mfctt&ed Su!_uacuve judgment. Also, only Defendant has
the unilatera] right to terminate the Jeasss, or any part thereof, by surrender. Lesse, paragraph 15.

“[Tlhe presumnption is thet 4 lease iz fonde for the purpose of immediate

development, upless the sontrary appears in the confract of the parties,” ¥#4 Tpe

implied covenant 1o develop the leasshold for miners] production with due

diligence and for the mutual benefit of both parties grew out of “the public interest

which {s concemed with the developinent of the natdal resources of the state,”
Jeeobs, 332 F.5upp.2d at 779 . Upon & lessee’s failups to develop the Jeasehold within a
reasoniable time, “both public and private interests demanded judicial termination of the lsase to
make possible the use and atienation of the Jand for oil and gas or for othex purposes.” Jd, at 782.

The coal leases in Jormo v. GlerGery Corp., 2 Ohio St.3d 131,443 N.B.2d 504 (1083),
conteined no time Limitation within which mmng opemuoms were to be commenced, but
required the Jessees to pay advancs minimwm royaities each yesr, to be applied apzinst amounts
anticipated to becoroe due from futars mining operstions. In concluding that the lessees had
breached their implied obligations under their lease, the Ohio Supreme Court enunciated the

policy #h Ohio:
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The filct that the lessees have contintisd to miake anmil paymerits for 8 pexiod of
over sigliteen years does not alter their responsibility to develop the land within 2
reasonsble time. The questions of worlcing filigently &nd of paying rent or
royalties cannot be viewed as s substitute.for tithely development. To hold
otherwise would be to rewatd mere speculation. witliont developmerit, effort, or

- expendihire on the part of the lessees, It woyld allow & lbasee 16 encumber »
lessor's property in perpetuity mersly by paying &b aohesl sum. Such long-term
leases under which there is no development impeds the mining of mineral lands
end are thus against public policy,

2. At134, _
The “lofig tern™ lease in Jonne and the Beok Leases in this cese are no-term lndses

bestowing upan the Jessees the nnilatera] right to extend in perpetuity the time within which to
develop the Jeased premises, As in lonno, there has been no development of Plaintiffs’ atreage
pver a perfod of years. Like the Jesse in Jormo under Wbichtimm bad been no development, the
leases herein ave unenforceable as ageinst public policy.:

The Plaintiffs are entitied to surmmary judgmant in this matter because the jeases in
question seriously offend public policy in that they are perpetual leases. The Plaintiffs are also
catitled o Suntoary judgment beeanse of the Defendant’s breach of the implied covenent to
regsondbly develop the land end by failing to dvill sy wells on agy of the acveage that implied

covenant has boen violated,

“[TIhe only materiel inducement which influences a lessor to grant a lessee the power to
exercise extensive rights upon his land is his expectation of recniving *** royiities based npon
the amount of minerals deived from the lend.™ Tommo, 2 Ohio St.3d st 133 n.2, 443 N.E.24 504,
“I'WThere & Ieasc_faﬂs to contain any specific reference to the timeliness af'dmlopmoml, the law
will infer & duty to operate with reasonable diligence.” Jd. At 133, Butonno, the Olip S‘upmne
Court found a lease to be subject to the implied covenent to reasonsbly develop where it set forth
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e u'-mepaxiod In which mining operstions were required to commmence, snd contained “no
express discleimer of the covenent o develop within & reasonable time,” 2d, At 133,

* The leases in this chseqnntainueithera“apadﬁer@fmtoﬁmﬁﬁcﬁneskof
development” no “a time period in which mining operations were required 1o tommmence,
ngmphs of the lease provides that the lease eball “termingic™ if o well is a0t commenced
within the twelve-month petiod, the remainder of thet peragraph ostensibly permits the
Defenduat {0 delay development indefinitely by paying annusl delay rentals. Paragraph 2 of the
lease also permits the Defendant o delay development indefinitely by determining in it
judgment thas ol ex gas is “capable of being produced on fhe premisés.in paying quantites.” A
Jease in which the development period ¢an be delayed into petpetuity at the option of the Jesses
clea'rly-saﬁsﬁw the Jonno criteria under which an implied covensut will arise.

The implied covenant to develop the land with reasox;ﬂbie dilipence serves to allow

Jessors "6 secure the actual considerstion for the lease, 1.6, the production of minsrals and the *
payment of & royalty on the minerals mined.” Knno at 134, To ellow lessees to hold land wmder

amincral lease withont making any effort to mine would contravena the nature and spirit of the

lease. Jd.,

©hio courts have rocognized a umber of implied covenanty that arise in off and gas
leases, ineluding baoth the covenant o &rill and fnitie! exploratory well and the covenant of
reasonsblo development, as well a5 covenants to explare e, to marlwt the product and to
conduet all operatiems that affect the lessor’s royalty interest with reasonzble ore and due
diligence. dmerican Ensrgy Services, Inc, V. Lekay, 75 Obio App.3d 205, 215, 598 NE.24 1315

(5® Dist 1952); Moors v, Adams, 5° Dist, N6, 2007APO90066, 2008-Oksio-$953, 132.37
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The United States Supresns Coumeaogmame intpled covenant 1o reesonzbly develop
in Sauder v. Mid-Continent Petrolesms Cor.; 392 U8, 893, 79,54 8.CL 671, 78 LB, 1255
(15934). The court 34w no'neod to resort to the law of the mte inwhich the case ayose, stating
thet the covenant to develop the tract with reasonable dilipeside “is to b impliod From the
relation of the partics and fhe object of the ﬁ&sé.” id. At 278-79.

The object of the operations betg to obtain a bepefit or profit for-both Isssor and

Jessee, it seems obvious, in the absence of some stipulation to that effect, that

‘neither {8 made the arbifer of the extent 1o which or the diligence with which the
cperations shall proceed, and that both aze bound by the standard of wihet is '

reasonable.

Jd. at 280. The comt criticized the Jessee’s assumption that it conld hold its Jease indefinitely
.without commencing any operations to discover or extract the minersls fo which its lease applied.
The [lessec’s] officers stats that they desire fo hold ﬂ:is.u-mt beoause if may
comtain ol; but they assert that they have no prosent intention of drilling at any

time in the near or remote fiture. This attitude does comport with the obligation
fo prosecute development with due regard 4o the interests of the lessar,

I At281.
The Defendart maintaing that its lease clearly disclaims alf inip!ied covenants, The lease

does contain 2 general disclrimer of implied covenants, Bowever, the lease also later refers to
imnplied covenants, ‘

In Ohio, as elsewhere, “{a)bsent express provisions to the corttrary, an oil and gas lease
inchudes an implied covenant to reasunzbly develop the land.” Beer v, Grifith, 61 Ohip St2d
118, 359 N.E.2d 1227 (1980), paragraph two of the syllabus; Jomno, % Okio St3d at 132, 441
N.E.2d 504. The covenant to reasongbly develop arises in the absence of ap “express disclaimer
of the covenant to develop within a reascnable thme.” Jonno st 133,

Page 19 of 20



Ambiguities in contracts are to be construed egainst the proponent of the instrument. Doe
v. Ronan, 127 Ohio 8t.3d 188, 2010-Obio-5072, 937 N.E.2d 556, $49. *Any ambignities in'the
document seiting forth the rights and responsibilities of sach party must be construed against the
drafter of the document. Otherwise the nondrafter of the document may ultimately forfeit fir
m.dre thaxhe or she reazonably coi;m.platad ut the time the agrecment was signed®Jd “In
determining whether contractual langoage is ambiguous, the contract must be constroed a5 a
whole *** 50 g5 fo give reasonable effect to every prwisionlih the agreement.” Suvedoffy,
Access Group, Fre., 524 F.34 754, 763 (6 Ciz. 2008) (applying Ohio law). Where s contractas a
whole ¢an be reagonably interpreted to support either party's pcsiﬁoﬁ regaxding the scope of a
partiounlar clause, thc contract is ambiguous as fo that issue, and must be constroed against the
drafier, Mead Corp. V. ABB Pover Gensration, . 319 F.3d 790, 798 (6" Cir, 2003),

In this oast, the parties” Icase first provides the lessof with the right to bring an sction
against the lessec for breach of an implied obligation. Lease, paragraph 17. Two paragraphs
later, the lease purports to disclaim any implied covenants, Permitting the lessor to sue based on
the bresch of an implied obligation cannot be xeconciled with & blanket disclaimer of a1l implied
obligations or covenants. Because the Jease can reasonably be interpreted to allow or disallow a
lessor 10 meintain a0 action for breach of an implied obligation, the loase is ambiguous snd must
be construed against the Defendant, the proponent of the language st izsys.

This Jezse containg contradictory provisions peomitting the Plaintiffs to bring legal action
egeinst the Defendant for breaching implied obligations while at the ;ame timee disclaiming alf
implied obligations, Moreover, the provisions ostensibly vesting discretion in the Defendant to
drl] arno0t to drill either (1) renders the lease usory unless soupled with &n implied covenant to

Pape 20 of 29



reasonably develop, or (2) is embiguos with I'l‘.‘SpBGt wwhetlier the discrstion to drill or notto
drill gpplies only to “fuxther” drilling beyond whutxsmqum"d ivm&"w ofl or gas, or (3) is
unenfuroseble as ageinst publc policy if constrund to indefinfiely allow Beck fo elustto cuflor
not to drill for ell purposes. Accordingly, in that al] of these prowsmm e pmbiguous, all
provisions must be conttrued against fhe Defendant, rendring the general disclatmer of implicd
obligations ineffective.

“Where gencral provisions of a contract conflict with Specific provisions of the same
docurnent, the specific provisious genecally control, Edmondson v, Motorists Mitug} ins. Co, 48
Ohie 5t.2d 52, 53, 356 NE.2d 722 (1976); Hoepker v. Zurich Awerican Inc., Co., 3d Dist, No.
140318, 2003-Ohio-5138, 111; Monsler v, Cincirmati Cas, C‘a.. 74 Chio App3d 321, 330, 598
N.E.2d 1203 (10* Dist. 1951). Paxagraph 17 of the Beck Lease sets forth speeific procedhures fo
be followed in the event a lessor balieves Beck to have breached either an express or implied
obligation. Pamgrapﬁ 19 gencmlly disclaims 2ll implied obligations, In that the specific
provision in paregraph 17 setting forth a lessor’s rights in the event Beck breaches an implied
.condition eontrols over the geners] discleimer in paregraph 19, the disclaimey is effective,

The stated purpose of this leaze it "drilling, operation for, producing and removing pil
and gas and el the constituents thereof™ 'The lease contains no sugg?sﬁon that either defendant
or lessor had any other objective, The implied covenant fo reasunsbly develop the land
effectuates the parties” intent as reflected by the express purpose of the lease.,

To give effect to the fimdamental purpose of am off nd gas leass 13 well as o the implisd
covensnt to mscnnblydavelopthclmd,pmisiom::nthelmbeaﬂng an the extent of
development may modify or teflect the standaxd of reasonsbleness in the implied covenant.
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Streckv. Reed, 9th Dist. No. 1221, 19083 WL 4132, *3 (une %, 1983). The lease trqust bs
cmistraed in & manner that will give effeot to &1l the provisions in the ledss, boih express and
impHed. Jd

The provision in & mincral Joase fot ammual advance paynieitts does not rlieve fhe lesses
of its pbligation to ru;sonably develop the land. Jonno, 2 Ohio 81.3d at 134, 443 NHE;?.Q 504, .

The questions of wo:ld.né di]ige'mly and clrf paying rent or royalties are entirely

seperately matiers, An axmnsl advance payment which is credited against future

. toyaltics cannot be viewed a5 & substitute for timely development, To hold

otherwise would reward mers speculation without development, effort, or

expenditure on the part of the lessees, It would allow a lesses to eicumbey 8

lessor's propeity in perpetuity merely by paying en apmusl sum. ~ .

Peregraph 3 of this lease specifies thet the Lease "shall become mﬂl end void” and the
tights of the parties “shall czase and terminate” unless a well is commenced Within twelve
months (subjeat to the effect of paying delay reutals), The parties necessarily determined that
twelve months wes a reasonable time in which 1o Eﬁ.omnicncc & well In construing this lease, the
Court hareby finds that the fmplisd tovenant to reasonably develop the land required the
Defendant to comamence & well within one year. As the Defendant fafled 10 do so, &nd in fact,
has failed to commence a single well on any portion of any of the Plaintiffs’ fitreage, wven though
more than three years have clapsed sincs the lease covering the Hustacks' PIOpErty was executed,
almost si?: years hoave elepsed emce the Hubbards executed their lease, nine years have elapsed
since Donsld 'Yonley exccuted his Losse, and more then six years have elapsed since David
Majors executed his Lenss, it has kresched the impHed covanagt to r;sonably develop Plaintiffy '

Acreage,
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When aonstraing the evidence most strongly in favor of the Defendant as required byltho ,
Okio Rulea of Civil Procedure, this Court is convinced that ressonsble minds can oome to but
one conclusion, and that eonclusion is sdverse to the Defendant. This Defendant's Jetse cleatly
and unequivocally breaches the implied covenant to roasonably develop the Plaixtiffe’ land end
ﬁohtes the publis policy of the Stete of Ohio and the Pluintiffs ate entitled to summnyljudgmm't
on this isgue, As steted herein above, the leese involved in this action is & leass in perpetuity. By
paying delayed rentals, this fand could potentially never be developed by the Defendant’s
payment of a very minimal payment 10 the Plaintiffs. '

While not controlling, our peighboring state of Permsylvania has decided the issusg
presented by this conirse. It is interesting because Peomsylvania hes taken the same position taken
by the Olio Supreme Court ont the issues presently before ﬂ:fa Courf in this matter, Hite v.
Falcon Pariners, 2011 Pa.Supr. 2, 13 A.3d 942 (2011, {5 in many respects similar to the instant
case. The Hize lease and this lease are both "“wnusual” types of no-term leases. 13 4.3 at 547,
They do not contein iraditiunal habendem clauses which deﬁﬁﬁv&ly designate 8 primary term
(fhe time period in which the losses bas the right to develop the lessed premises) and a seoondary
texm (the period following the primary term in which the Iesses cen reap & loyg-term retiom on
the efforts and fimds expended to develop the premises.) The Hite Ioase and this loase cach
contain Janguage prporting to enzble the lesses to indefiuitely extend the primary term at the
lessee’s option.

The Hite Jease provided for a one-year primeary term that the icssaes eould extend
indeficitely either by continuing operations for production of oil of gas, or by peying anual
delay sentals of two dollars per sere. 13 A.3d at 944, The lessoes in Sife simply paid delay
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ventals for years withowt sommencing eny drilling, depriving the lessors of the roysities they

would heve received from the production of theiy oil or gay, -
- The court poted that “[r]uyal‘ly—based Ieases m to be constmed jnia manney-degigred to

promote the full and ditigent development of the leasehold for thie mutl_ml'ﬁéﬁaﬁt:of both
parties.” 2. At 945, The coust reviewed the history ufmine;‘ai l'éééas, sofing the evolution from
& definite term that left the lesses at & disadventage if minesals were discoversd near the snd of
the term, to & variable tetm expressed by a babendum clatse providing for 8 fixed period for
development, with an option to extend the lease for “es long theveafier” or “so0 Jong as” the
specified minerals were produced in paying quantities, enshling the lesses to continye to respa
retum for the money spent to develop the property. Jd, At 946,

Even if a written lsase did not expressly require the lessee to develop the propecty in 2
timely mavner ox suffer forfeiture, courts recognized an implied obligation to develop the
leaschold. Jd. Asaresult, leases specifying a fixed primary term with 2 “thereafier” clayse began
1o incorporate “delayed rental” clauses relicving Jessees of the obligation to immediately develop
the property. . “[Clourts have interpreted delay rentals t be ‘limited to the initia] tenm of the
lease ™ Id at 947, Jacobs, 332 F.Bupp.2d at 786,

As noted in Plaintiffs’ public policy argumeant, section 1L.B., stpra, lessess bogan crafiing
leases permitting the lessee to exrtend the exploration perfod for as long as he considered peyment
of the delay rental worthwhile, glving zise to the “no term lesse,” whwh courts rejeeted vnder ome
of two rationales, Hite 5t 947. Ons rationale was that bacause the laaae did not fix a thme
beyend which the lessse could not delay actual development and the payment of royalties-the
consideration for the Jezse-the lease was unfuir and therefore wenforceabls againgt fae lessor. J,

Pege 24 of 25



'Thnutharnﬁmaiewasthstno-temlmesmfaimdanhpﬁedwndiﬁmmquiﬁngthuimto
drill within & reasenable firme or forfeit the lease. Jd.

The Hife court observed that {0 a landowner unsophistionted in the legalities of leasing
minsrals the terms of the lease indicatsd a one-year term durisg which the lessee was to
commence development, 2011 PaSuper.2, 13 A.3d et 948, “If the Jease conld be extended in
pespetuity though the peyment of $2,00 per acrs per year, thete would be little need for the
parties 10 agres on 8 one-yesr lease ferm.” /4, Rejecting the lessee’s vontention that the leages
enabled it to meintain production rights indefinitely a5 long as delay rentals were paid, the cowrt
opined that delny rentals relieve the lessee of the obligation to dovelop the land duting the
primunry term only, Jé, Accordingly, & single two-dollar-per-acre delay rental relieved the lnssee
of anty obligation to develop the leaschold during the one-year primery terma. /&, Onoe that
primary texm expired, the mere payment of delay rentals oonld not preserve the lessee’s drilling
rights, I '

- Permitting the lessee to pay delay rentals indefinitely, therleby genying the lessore the
‘Hinancial benefits of achal production, would sonfravene the presurned intention of the perties in
executing the leases in the first place, as well a5 the notion that delay rentals se intended to “spur
the legsee toward development,” Jdd Moreover, construing the leases gy treating an indefinite
texm would provide the lessee with vested property rights for the mere payment of 2 nominal
delay rental, a concept at odds with the traditiona] construction of the property rights conveyed
by an ofl end ges lease, 13 A.3d a1 949, Accordingly, the Hite court held that the terms of the
leages being sonstrued Hmited the privilege of fc‘)reguing rroduction by paying delay rentals to
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the ons-year primary fetm; once the primary term ended end ihe Jassee feiled to commmence

production, the leases expirad. il

' Like the Hie lease, this lease i3 a no-term lease which, on its faoe, purparts i enable the
Defendent to extend the texm indefinitely, withoutt any develw by siraply paying nopinal
delay reataly and/or determining that the leased acreagi is capible of producing.

A contmctisillusuxywhcn; by its terms, the gromisor “retains an wlimited Hght to
determine the nature or extent of his performanne; the untimited vight in effect destrays his
promise and fius mekes i merely illusory.™ Century 27 v, Melntyre, 68 Ohiio App.2d 126, 125-
30,427 N.E.2d 534 (1* Dist. 1980); Thomas v. Am. Elec. Power Co., 10™Dist. No. 03AP] 192,
2005-Ohio-1 958, 32, Courts generally disfavor interpretations that r&dﬁ contracts illusory,
preferring a meaning that gives the contract vitality, nqms,.ﬁz.

Construing this lease consistently with Hite, limiting the Defendant’s bility to forego
development 1o the twelve-month primary terin set forth iu peragraph 3, would prevert the
Defendant’s promise to drill from being dlusory and would promote pﬁblic policy and the
expressed intent of the parties fo develop the Acgeage, .

-For all the ressons set forth herein abm tﬁe Plaintiffs are entifled 1o svmmeny Judgment.
The secuaining ismas is whether or not forfeiure is an appropriate remedy for the Pleinsitts and
whether or not the Defendent is entitled to & 30 day notice of cuze as provided for in the Jease,
For the reasons set firth herein after, this Court believes thet forfeiture of these Jeases is the
appropriate remedy because they were void ab infffo and e such the Plaintiffs do not have 1o

give ihe Defepdamt the confractuel notice to cuire notice,
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When vauses of forfeiture are specified in an ol and gas leass, other ceuses cannot be
implicd, Beer, 61 Ohio St.2d at 119, 399 N.E.2d 1227, peragraph thyes of the syllabus, However,
“[w]kere Jegel remedies are insdequate, forfeiture or éenoellation of an oil and ges Jease, in
whole or itz part, iz an appropriate remedy for a Jesses’s viqlatiu_n of et implied covenant,” 14,
peragtagh four of the syllabus, Forfeitiwe will be granted svhen neosssery to do justion 1 the
partise, even where specific grounds for forfeiture are set forth in the lease. Jonno, 2 Ohiv §t.3d
at 135, 443 N.E.2d 504, Even where the lessee has made minimum rental or soyelty payments, 2
lessor’s cleim for forfeifure based upon breach of en impHed covenant to r.easunably develop fhe
lapd is not prechuded, provided the lessor can show that damages are inadequate, Jol

“The rationale for allowing forfeiture is the fact that the real considerstion for the lease is
the expected return derived from the sctual mining of the lamd, not the zentel income.” Moore,
2008-Ohio-5953, &48, Where a lessee’s fajture to drill or iine within a ressoneble peried of
fime would allow the Jessee to encumber the lessor’s property il perpetuity, withont &ay returm of
income to the lessor arising from drilling or mining operations, breach of the implied covenapt to
develop the land could result in forfeiture. Jd The decision to order & foxfeiture of &n il and gas
lease is within the trial court’s discretion, Jd, §51,

In Beer, the court upheld & pertial forfeiture (or uanceﬂaﬁon):whm the lessee had
pexformed no work on the Jeased property for over & year, and had financial and opereting
difficultles. 61 Ohio St.2d at 121-22, 369 N.E.24 1227, The coust stited that even if the lessos
had sefficient resources from which to pay dameges, forfeiture of the lesses’s continued juterest
in umexploited acreage was warranted to assure the develupmeot of the land end fhe protegtion of
the lessor®s {ntorests. Jd. at 122, 399 N.B.2d 1227, In Lekan, the cowt upheld 8 forfeiture where
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the Tessoe had Hrmited expezience; hed drilled but never sold ges from & well on the lessor's
propezty, even though he had pleoed three wells on other leasors” property into produstion; and
fimetioned £ & “mom and pop” operation withut employers, 75 Ohlo App.3d &t 216-17, 598
N.E.2d 1315,

In the instant case, the partics’ kease does not specify any grounds for forfeiture, The
Defendent has held leases to Plaintiffs* lands for years without driling even en initial explotatory
well, encumbering Plaintiffs* property for nominal delay rentai payments, Forfeiturs is
warrented to assure the protection of Plaintiffs® interests in their Iands, Mbmnver, ovenif
&amage.s could do Jusuce to the parties, caiculaﬁng & damage eward would be speculative at best
because no exploration or drilling has ever taken place, Accordingly, forfeiture is wayranted in
this case because Iegal remedies are clearly inadequat_c. .

Plaintiffs did not provide written potios to the Defendant pursuant to paragraph 17 of the
lease, “setting out specifically in what respects lesses has breached this contract” and affording
the Defendant thirty days to cure any breach, HOWEH;GI; the Defendant lacks the means to cure
either the defects in or its breaches of the lease, Plaimiffs* complizics with the techuioa)
requirercent of providing netive prior to commencing this action would serve no Jrurpose,

A Jessee’s "midnight-hour attempts 10 save the lease™ are mnsufficient to preserve the
lesses’s rights under an ofl and gas lease thet has been breached. American Energy Services v.
Lekem, 75 Oldo App.3d 205, 214, 598 N.E.2d 1315 (5 Dist. 1992); Moore v, Adams, 5% Digt,
No. 2007AP090066, 2008-Ohio-5953, §50; Gisinger v, Hart, 115 Qhio App. 115, 184 N.B2d
240 (4* Dist. 1961). In Lekan, the oourt found that once the conditions of the Jease had eaased to
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b inet, the lease tesminated “by the express terms of the contract *** and by operstion of law
g nnd revest[ed] the leazed estate in the lessor.™ 75 Ohio App.3d at 212, 214,

In Gisinger, the lessees made no effort to develop the leasehold until ten days before
expiration, of the primary term. Finding it improbable that gas or oil would be produ@ before
the end of the taxm, the court held the effort was “too little too lete,” and rejected the logseay’
cluim for ew ext=nsion of the term. 115 Ohio App. At 117,

Moreaves, it is well setled that the law will nof equire & vain act, &g, Syare e el
Marcolin v. Stmith, 105 Ohio Bt 570, 603, 138 N.E, 881 (1922 Gcrhald.u Papathanasion, 130
Obio 8t.342, 346, 199 N.E.353 (1936); Coleman v. Poriage County Engineer, 191 Oljo App.3d -
32, 2010-Ohio-6255, 944 N.E,2d 756, 38 (L1® Dist.). In the fustant case, the purpase of the
notice requirement in paragraph 17 of the lease is to providedhe Defendant with 2u opporhmity
to cure any byoach, However, the lease is void as against public policy. The Defendant sapngt
cure its breach in a timely manner. The Plaintiffs are entifled to surnmary judgment g requested
and to the forfeiture of all zights of the Defendant to the ofl and pas under the PlaintifFs
propsriies. The Defendmit’s rights in the subject bases are forfeited. Court vosts shall be

agsessed apainst the Defendant,
ENTER AS OF DATE OF FILING:

Judgé Ed Lage

c: | Attorney Zurz/Ropehok/Peters
Attorney Beuerle/Hirsch
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[Cite as Hupp v. Beck Energy Corp., 2014-Ohio-4255.]
DeGenaro, P.J.

{11} Defendant-Appellant, Beck Energy Corp. (Beck), appeals the July 31,
2012, February 8, 2013 and June 10, 2013 judgments of the Monroe County Court of
Common Pleas. Plaintiffs-Appellees are six named Monroe County oil and gas
lessors (the named plaintiffs), together with a class of similarly situated Ohio lessors.
Appellees, when referred to collectively herein, will be called "the Landowners."
Respectively, these three appealed judgments: (1) granted summary judgment in favor
of the named plaintiffs; (2) granted the named plaintiffs’ motion for class certification;
and (3) more specifically defined the class, pursuant to a limited remand order from
this court. These judgments generated three appeals: Case Nos. 12M086, 13MO3 and
13MO11.

{12} Proposed Intervenor-Appellant, XTO Energy, Inc. (XTQ), appeals the
February 8, 2013 judgment of the Monroe County Court of Common Pleas, overruling
its motion to intervene as a defendant, and generated a fourth appeal, Case No.
13MO2. All four appeals have been consolidated.

{13} In 13MO3, Beck argues that the trial court erred by certifying a class
after it granted summary judgment on the merits because it violates the rule against
one-way intervention, as well as by failing to hold a class certification hearing. In
13MO11, Beck asserts that the trial court abused its discretion by defining the class
more broadly than that requested in the second amended class action complaint and
motion for class certification. The trial court did not abuse its discretion by certifying
the class after granting summary judgment on the merits because the rule against
one-way intervention does not apply to Civ.R. 23(B)(2) classes. There was sufficient
opportunity for factual development so as to permit a meaningful determination
regarding the class action certification, thus rendering a hearing unnecessary. With
regard to class definition, the trial court has discretion to modify the class, even sua
sponte, and it did not abuse its discretion by defining the class as all Ohio lessors who
executed a Form G&T 83 Lease with Beck, where Beck had neither drilled nor
prepared to drill a well, nor included the property in a drilling unit.

{14} In 12MOB6, Beck argues that the trial court erred by concluding that the
leases at issue are void against public policy and that Beck violated the implied
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covenant to reasonably develop the leaseholds. The frial court misinterpreted the
pertinent lease provisions and Ohio case law on the subject and erred in concluding
the Lease is a no-term, perpetual lease that is void ab initio as against public policy.
The Lease has a primary and secondary term, it is not perpetual. The frial court
further erred in concluding the Lease was subject to implied covenants and that Beck
breached the implied covenant to reasonably develop. Beck's remaining assignments
of error in 12MO6 are moot.

{15} In Case No. 13MO2, XTO argues that the trial court abused its
discretion by failing to permit it to intervene in the proceedings. However, in light of
our resolution of Beck’s assignments of error, XTO's appeal is moot.

{116} Accordingly, in Case Nos. 12M06, 13MO3, and 13MO11, the trial court's
class certification and definition judgments are affirmed, and its order granting
summary judgment is reversed and remanded to the trial court for further proceedings,
and Case No. 13MQO2 is dismissed as moot.

Facts and Procedural History

{17} This case involves class action claims filed by the Landowners as oil and
gas lessors, against Beck, an oil and gas lessee, seeking declaratory judgment and
quiet titte. On September 14, 2011, the suit began when a complaint was filed in the
Monroe County Court of Common Pleas by four of the Landowners against Beck. On
September 29 and 30, 2011, an amended and then a second amended class action
complaint were filed. The second amended class action complaint removed the
Hupps as plaintiffs, added several named plaintiffs, and asserted the claims as a class
action. Further, the named plaintiffs alleged that they, along with approximately 400
additional landowners/iessors in Monroe County, executed essentially identical oil and
gas leases with Beck, or are successors in interest to said lessors.

{118} The Landowners' Leases with Beck were form leases, known as the
Form G&T 83 Lease, a preprinted oil and gas lease that left blank lines to be
completed for the parties’ names, addresses, date of execution, description of the
leasehold, the delay rental term, and the amount of the delay rental payment. The
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Leases provided for a one-eighth (12%) royalty for the Landowners should wells be
drilled and gas and oil produced.

{119} Most pertinent to this appeal are two Lease clauses. Paragraph two
contains the habendum clause, which provides that the Lease will continue “for a term
of ten years and so much longer thereafter as oil and gas or their constituents are
produced or are capable of being produced on the premises in paying quantities, in the
judgment of the Lessee, or as the premises shall be operated by the Lessee in the
search for oil or gas * * *." Paragraph three, the delay rental clause, provides that the
Lease will terminate if a well was commenced within 12 months of the date of Lease
execution, unless the lessee paid a specified delay rental.

{1110} With regard to the named plaintiffs, they all own property in Monroe
County subject to Form G&T 83 leases. Larry and Lori Hustack are successors-in-
interest to land encumbered by an oil and gas lease entered into with Beck on August
14, 2008, presently covering 89.75 acres, with a primary term of ten years and
specifies a delay rental payment of $108.00. Lawrence and Lieselotte Hubbard
entered into a lease agreement with Beck on March 2, 2006, covering 55.06 acres,
with a primary term of ten years and specifies a delay rental payment of $56.00. David
Majors entered into a lease with Beck on October 11, 2005, covering 55 acres, and
has a primary term of ten years and specifies a $55.00 delay rental payment.

{1111} The named plaintiffs asserted: 1) that the Leases contained terms and
conditions contrary to public policy, because they were allegedly leases in perpetuity
without timely development; 2) that Beck had failed to prepare to drill or to actually drill
any wells on their property: and 3) that Beck had breached a number of express and
implied covenants including the covenant to reasonably develop the leaseholds. They
asked the trial court to invalidate and declare the Leases void, and to quiet title in the
encumbered real estate. No monetary damages were sought.

{112} In their second amended class action complaint the named plaintiffs
sought cettification of the class to be defined as "all landowners/Lessors of land in
Monroe County, Ohio who were lessors under, or who are successors in interest of

Lessors, under a standard form oil and gas lease with Beck Energy Corporation,
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where Beck Energy has neither drilled nor prepared to drill 2 gas/oil well, nor included
the property in a drilling unit within the time period set forth in paragraph 3 of the lease
or thereafter."

{113} On November 9, 2011, Beck entered into a Purchase and Sale
Agreement with XTO Energy, Inc., to sell the deep rights in the Beck leases, which
covered oil and gas deposits below 3,860 feet, and on December 20, 2011, Beck
assigned those rights to XTO. Beck retained an overriding royalty interest in the
Leases, and, notably, agreed "to warrant and defend the title to the Assets hereby
assigned unto Assignee against the claims of any party arising by, through, or under
Assignor, but not otherwise."

{1114} On November 30, 2011, Beck filed a motion to dismiss alleging that the
named plaintiffs' claims must fail because the plaintiffs failed to provide Beck with prior
written notice of breach prior to commencing the lawsuit. The named plaintiffs
opposed the motion, arguing, inter alia, that because the lease was allegedly void at
the time they filed suit, they were not required to provide Beck with notice or an
opportunity to cure prior to bringing the action.

{1115} On February 16, 2012, the named plaintiffs filed a motion for summary
judgment. Therein, they argued that the Leases were void as against public policy and
that Beck had breached express and implied covenants in the Leases, including the
covenant to reasonably develop. In support of their motion, they attached, inter alia,
affidavits of three of the named plaintiffs, along with assignments and bills of sale for
the deep drilling rights for the Hustack, Hubbard and Majors Leases from Beck to
Exxon Mobil Corporation c/o its affiiate XTO Energy, Inc. Beck filed a brief in
opposition to summary judgment to which the named plaintiffs replied.

{1116} On July 12, 2012, the trial court issued a lengthy decision on the pending
motions. The trial court concluded that the Leases were perpetual in nature and
therefore violate public policy, and that Beck breached the implied covenant to
reasonably develop the land by failing to drill any wells on leasehold properties. For
these reasons, the trial court determined the named plaintiffs were entitled to summary
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judgment and denied Beck’s motion to dismiss. The trial court ordered counsei for the
named plaintiffs to submit a proposed entry joumalizing the decision.

{9117} In the meantime, on July 19, 2012, the named plaintiffs filed a motion for
class action certification pursuant to Civ.R. 23(B)2). The motion alleged that all
prerequisites for class action certification had been met. See Civ.R. 23(A); Civ.R.
23(B)(2). The motion continued to state:

** * The Beck leases are void on their face as has already been
held by this Court. Accordingly, the Plaintiffs are requesting that a class
be certified of alf landowners in Ohio who executed leases with Beck
where Beck did not drill a well on their property. The Plaintiffs herein
request a certification from this Court to proceed as a Class Action under
Civ.R. 23(B)(2). The leases of the Plaintiffs herein have already been
declared void against public policy, violative of implied covenants and
forfeited.

(Emphasis added.)

{918} The class action certification motion was accompanied by a motion for
leave to file a third amended class action complaint. Therein the named plaintiffs
sought to expand the class definition to include property owners in all Ohio counties.

{1119} Beck opposed the motion for class certification, first arguing that
certification would be an unnecessary expenditure of court resources because the
order granting injunctive or declaratory relief would automatically accrue to similarly
situated landowners. Beck further asserted that the named plaintiffs failed to establish
an identifiable class and that the proposed class definition lacked the requisite
specificity. Finally, Beck contended that the representative parties and their counsel
will not fairly and adequately protect the interests of the class.

{1120} The named plaintiffs subsequently withdrew their motion for leave to file
a third amended complaint on September 12, 2012. They filed an amended motion for
class certification that same day which sought certification of a class consisting of only
Monroe County landowners. Beck opposed the amended class certification motion,
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arguing that class certification would be improper because a trial court must rule on a
request for class certification prior to a decision on the merits so as not to violate the
rule against one-way intervention.

{1121} On July 31, 2012, before ruling on the class issues, the trial court issued
a judgment entry granting the named plaintiffs' motion for summary judgment, and
denying Beck's motion to dismiss. The judgment incorporated by reference the
lengthy July 12, 2012 decision. This resulted in an appeal: Case No. 12MO6.

{1122} On September 7, 2012, ten months after entering into the Purchase and
Sale agreement for the deep rights in the Beck leases, and almost two months after
summary judgment was granted to the Landowners, third-party XTO filed a motion to
intervene as a party defendant. The Landowners opposed the motion, and on
February 8, 2013, the trial court denied intervention. This spawned an appeal: Case
No. 13MO2.

{1123} On February 8, 2013, the trial court granted the motion for class
certification. The trial court concluded that all prerequisites for class action certification
under Civ.R. 23(A) and (B)(2) had been met. However, the entry did not specifically
define the class. Beck appealed the class action certification judgment, which was
assigned Case No. 13MO3.

{124} Pursuant to a limited remand from this court, on June 10, 2013, the trial
court issued a judgment defining the class as follows;

"All persons who are lessors of property in the State of Ohio, or who are
successors in interest of said lessors, under a standard form oil and gas
lease with Beck Energy Corporation, known as (G&T (83)", [sic] where
Beck Energy Corporation has neither drilled nor prepared to drill a
gas/oil well, nor included the property in a drilling unit, within the time
period set forth in paragraph 3 of said Lease or thereafter."

{1125} Beck challenged the trial court’s definition of the class in a fourth appeal,
which was assigned Case No. 13MO11. Meanwhile, the trial court denied the named
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plaintiffs' motion for approval of notice to the class and to establish a method of
service,

{f26} On September 26, 2013, we granted Beck's motion for a stay pending
appeal and its motion to toll the terms of the Leases as to Beck and both the named
plaintiffs and the proposed defined class members, commencing on October 1, 2012,
the date Beck Energy first filed a motion in the trial court to toll the terms of the oil and
gas leases in the trial court, ruling that the tolling period would continue "during the
pendency of all appeals in this Court, and in the event of a timely notice of appeal to
the Ohio Supreme Court, untii the Ohio Supreme Court accepts or declines
jurisdiction. At the expiration of the tolling period, Beck Energy, and any successors
and/or assigns shall have as much time to meet any and all obligations under the oil
and gas lease(s) as they had as of October 1, 2012."

{1127} We will first address the appeals filed by Beck: the class action issues
raised in 13MO3 and 13MO11, and then the issues conceming the trial court's
determination that the Leases are void ab initic raised in 12MO86. Finally, we will
address the denial of XTO’s motion to intervene raised in 13MO2.

13MO3 - Class Certification
{1128} There are two separate appeals concerning class action issues. In Case

No. 13MO3, Beck appeals the trial court's February 8, 2013 decision and order
granting class action certification. In 13MO11, Beck appeals the trial court's June 10,
2013 order defining the class. Beck assigns four errors in 13MO3, but points out in its
reply brief that assignments of error two and four concern issues that will be the
subject of 13MO11,

{1129} The second and fourth assignments of error in 13MO3 state respectively:

{1130} "The trial court abused its discretion when it granted class certification
where it failed to specify the means to determine class membership as required by
Civ.R. 23(C)3)."

{1131} "The trial court abused its discretion when it failed to consider the
Amended Motion for Class Certification and instead, granted class certification on a

motion that was no longer pending before the trial court.”
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{132} These assignments of error are mooted by the trial court's June 10, 2013
order defining the class and therefore will not be addressed. But before turning to the
merits of the first and third assignments of error in 13MO3 and then to the sole
assignment of error presented by 13MO11, a discussion of general class action law in
Ohio is warranted.

General Class Action Law

{33} "Class certification in Ohio is based upon Civ.R. 23, which is nearly
identical to Fed.R.Civ.P. 23." Lucio v. Safe Auto Ins. Co., 183 Ohio App.3d 849, 2009-
Ohio-4816, 919 N.E.2d 260, 113 (7th Dist.). Accordingly, Ohio courts may lock to
federal court precedent concerning Fed.R.Civ.P. 23 when presented with class action
issues based upon Civ.R. 23. Stammco, L.L.C. v. United Tel. Co. of Ohio, 136 Ohio
5t.3d 231, 2013-Ohio-3019, 994 N.E.2d 408, 118 ("federal law interpreting a federal
rule, while not controlling, is persuasive in interpreting a similar Ohio rule."). It must be
remembered that a class action is " 'an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only[.] " Cullen v. State
Farm Mut. Aufo. Ins. Co., 137 Ohio St.3d 373, 377, 2013-Ohio-4733, 999 N.E.2d 614,
1111, quoting Califano v. Yamasaki, 442 U.S. 682, 700-701, 99 S.Ct. 2545, 61 L.Ed.2d
176 (1979). The party seeking to maintain a class action bears the burden to "
‘affirmatively demonstrate his compliance’ with Rule 23, Culfen at {[11, quoting
Comcast Corp. v. Behrend, -——-- u.s, -—- , 133 S.Ct. 1426, 1432, 185 L.Ed.2d 515
(2013}, quoting Wal-Mart Stores, Inc. v. Dukes, -—-- us. - , 131 S.Ct. 2541, 2551
2552, 180 L.Ed.2d 374 (2011).

{1134} There are seven prerequisites plaintiffs must establish in order to certify
a class action, and the failure to meet any one of them will defeat certification.
Stammco at 19, 24. They are as follows:

(1) an identifiable and unambiguous ciass must exist, (2) the named
representatives of the class must be class members, (3) the class must
be so numerous that joinder of all members of the class is impractical,

(4) there must be questions of law or fact that are common to the class,



(5) the claims or defenses of the representative parties must be typical
of the claims and defenses of the members of the class, (6) the
representative parties must fairly and adequately protect the interests of
the class, and (7) one of the three requirements of Civ.R. 23(B) must be
satisfied.

Stammco at |19, citing Warner v. Waste Mgt., Inc., 36 Ohio St.3d 91, 94-96, 521
N.E.2d 1091 (1988).

{1135} With regard to the seventh prerequisite, the named plaintiffs requested
declaratory judgment and quiet title relief, but no money damages, and sought
certification pursuant to subsection (2). Civ.R. 23(B)(2) provides that class actions
may be brought where "the party opposing the class has acted or refused to act on
grounds generally applicable to the class, thereby making appropriate final injunctive
relief or corresponding declaratory relief with respect to the class as a whole." Civ.R.
23(B)2). Additionally, courts have held that subsection (B){2) contains two

requirements: " '(1) the class action must seek primarily injunctive relief; and (2) the
class must be cohesive.' " Fowler v. Ohio Edison Co., 7th Dist. No. 07-JE-21, 2008-
Ohio-6587, 164, quoting Wilson v. Brush Wellman, Inc., 103 Ohio St.3d 538, 2004-
Ohio-5847, 817 N.E.2d 59, 13.

{936} Class actions brought under Civ.R. 23(B)}2) differ significantly from a
procedural perspective from those brought under Civ.R. 23(B)(3), which applies where
the plaintiff seeks money damages and the trial court finds that class issues
predominate and that a class action is the superior method for adjudicating the
dispute. For example, Civ.R. 23(B)(3) class members are entitled to notice and have
the opportunity to opt-out of the class, while Civ.R. 23(B)(2) class members do not
enjoy those protections. See Dukes at 2558; Civ.R. 23(C)(2)-(3).

{1137} To this end, the United States Supreme Court has explained:

The procedural protections attending the (b)}¢3) class—
predominance, superiority, mandatory notice, and the right to opt out—

are missing from (b)(2) not because the Rule considers them



unnecessary, but because it considers them unnecessary to a (b)}2)
class. When a class seeks an indivisible injunction benefitting all its
members at once, there is no reason to undertake a case-specific inquiry
into whether class issues predominate or whether class action is a
superior method of adjudicating the dispute. Predominance and
superiority are self-evident. * * * Similarly, (b)(2) does not require that
class members be given notice and opt-out rights, presumably because
it is thought (rightly or wrongly) that notice has no purpose when the
class is mandatory, and that depriving people of their right to sue in this
manner complies with the Due Process Clause.

Dukes, 131 S.Ct. at 2558-2559.

{1138} With regard to the timing of a class certification ruling, Civ.R. 23(C)1)
provides: "As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may be altered or amended
before the decision on the merits." (Emphasis added.)

{139} Finally, regarding the standard of review, the "trial court's decision to
certify a class pursuant to Civ.R. 23 is reviewed for abuse of discretion." Lucio at §13.
"An abuse of discretion means an error in judgment involving a decision that is
unreasonable based upon the record; that the appellate court merely may have
reached a different result is not enough.” Downie v. Montgomery, 7th Dist. No. 12 CO
43, 2013-Ohio-5552, [50. The trial court's discretion with regard to class certifications
has been described as broad. Marks v. C.P. Chem. Co., 31 Chio St.3d 200, 201, 509
N.E.2d 1249. Further, " [a] finding of abuse of discretion, particularly if the trial court
has refused to certify, should be made cautiously.' " Stammco at 25, quoting Marks
v. C.P. Chem. Co. at 201, 509 N.E.2d 1249. At the same time, a trial court's discretion
in certifying a class is not unfettered; it is restrained by the framework set forth in
Civ.R. 23. Lucio at [14.



Timing of Class Certification

{1140} In its first assignment of error in 13MQ3, Beck asserts:

{1141} "The trial court abused its discretion when it granted Appellees’ motion
for class certification where the rigorous analysis mandated by Civ.R. 23 establishes
Appellees' motion and the trial court's ruling were untimely under Ohio law."

{142} Turning to a preliminary matter, the Landowners claim Beck waived any
right it otherwise may have had to a ruling on class certification before pronouncement
of judgment on the merits by filing 2 motion to dismiss, and by participating without
objection in scheduling conferences and in the determination of the Landowners'
motion for summary judgment. This argument is meritless for several reasons.

{1143} First, the burden falls on the plaintiffs to move for class certification and
thus it is baseless to fault Beck as the defendant for failing to insist on certification
sooner. Second, Beck did not expressly acquiesce in the timing of class certification;
in its memo in opposition to the amended motion for class certification, Beck squarely
challenged the timing of class certification. Third, Beck's motion to dismiss did not call
into question the merits of the case, rather it raised only the narrow procedural issue
that the named plaintiffs failed to provide Beck with prior written notice of breach
before commencing the lawsuit.

{144} Turning to Beck’s numerous arguments relating to the timing of class
certification, Beck first contends that the named plaintiffs' failure to move for class
certification sooner demonstrates that they did not adequately represent the class.
Beck has waived this argument because it failed to raise it at the trial court level. See,
e.g., Maust v. Meyers Prods., Inc., 64 Ohio App.3d 310, 313, 581 N.E.2d 589 (1989)
(failure to raise an issue in the trial court waives a litigant's right to raise that issue on
appeal). In neither Beck's brief in opposition to the first or amended motion for class
certification did it assert precisely that the named plaintiffs' failure to move for class
certification sooner demonstrates they were inadequate class representatives.

{1145} Beck's chief argument on appeal with regard to timing is that the trial
court's actions violate the so-called rule against one-way intervention. The origins of
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this rule stem from the effects of former versions of Rule 23, as aptly explained by the
Seventh Circuit:

One of the complaints about the old Rule 23 was that it allowed
courts to entertain what were called "spurious class actions"--actions for
damages in which a decision for or against one member of the class did
not inevitably entail the same result for all. One party could style the
case a "class action”, but the missing parties would not be bound. A
victory by the plaintiff would be followed by an opportunity for other
members of the class to intervene and claim the spoils; a loss by the
plaintiff would not bind the other members of the class. (It would not be
in their interest to intervene in a lost cause, and they could not be bound
by a judgment to which they were not parties. Hansberry v. Lee, 311
U.S. 32, 40, 61 S.Ct. 115, 117, 85 L.Ed. 22 (1940).) So the defendant
could win only against the named plaintiff and might face additional suits
by other members of the class, but it could lose against all members of
the class. This came to be known as "one-way intervention", which had
few supporters. A principal purpose of the 1966 revision of Rule 23 was
to end "one-way intervention". See the Advisory Committee's note to
new Rule 23(c)3), and, e.g., C. Wright, A. Miller & M. Kane, 7B Federal
Practice and Procedure Sec. 1789 at 266-67 (2d ed. 1986). See also H.
Kalven & M. Rosenfield, The Contemporary Function of the Class Suit, 8
U.Chi.L.Rev. 684 (1941).

The drafters of new Rule 23 assumed that only parties could take
advantage of a favorable judgment. Given that assumption, it was a
simple matter to end one-way intervention. First, new Rule 23(b)(3)
eliminated the "spurious" class suit and allowed the prosecution of
damages actions as class suits with preclusive effects. Second, new
Rule 23(c)(3) required the judgment in a Rule 23(b)}3) class action to
define all members of the class. These members of the class were to be



treated as full-fledged parties to the case, with full advantage of a
favorable judgment and the full detriments of an unfavorable judgment.
Third, new Rule 23(c)(1) required the district courts to decide whether a
case could proceed as a class action "as soon as practicable" after it
was filed. The prompt decision on certification would both fix the
identities of the parties to the suit and prevent the absent class members
from waiting to see how things turned out before deciding what to do.
Finally, new Rule 23(c)}2) allowed members of a 23(b)(3) class action to
opt out immediately after the certification in accordance with 23(¢)(1). So
a person's decision whether to be bound by the judgment-like the
court's decision whether to certify the class--would come well in advance
of the decision on the merits. Under the scheme of the revised Rule 23,
a member of the class must cast his lot at the beginning of the suit and
all parties are bound, for good or ill, by the results. Someone who opted
out could take his chances separately, but the separate suit would
proceed as if the class action had never been filed. As the Advisory
Committee put it: "Under proposed subdivision (c)(3), one-way
intervention is excluded; the action will have been early determined to be
a class or a nonclass action, and in the former case the judgment,
whether or not favorable, will include the class”.

Premier Elec. Const. Co. v. National Elec. Contractors Assn., Inc., 814 F.2d 358, 362
(7th Cir.1987)

{1146} Beck asserts that the trial court's decision to certify the class after it had
granted summary judgment in favor of the Landowners violates the rule against one-
way intervention. The Landowners counter that the rule against one-way intervention
does not apply to Civ.R. 23(B)(2) actions because members of a Civ.R. 23(B)(2) class
have no right to notice nor the ability to opt-out of the class.

{1147} Beck relies heavily on an older case from the First District, Bass v. Ohio
Med. Indemnity Inc., 1st Dist. No. C-76273, 1977 WL 199736 (Aug. 3, 1977), and the
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federal cases cited therein. In Bass, the court determined that the trial court had erred
by failing to consider class certification until after a decision on the merits." The
plaintiff had filed a complaint on his own behalf and on behalf of others similarly
situated. The defendant moved to dismiss the class-action allegations, and the trial
court, following a hearing, denied that motion. It did not consider class certification
again until after a trial that resulted in judgment in the plaintiff's favor. Following
judgment, the plaintiff, for the first time, moved for class certification pursuant to Civ.R.
23(BX2) (requesting only injunctive relief). The trial court denied class certification,
and the plaintiff appealed.

{1148} The First District, citing case law regarding the rule against one-way
intervention, concluded that the trial court erred by failing to address class certification
prior to issuing a judgment on the merits in favor of the named plaintiff: "[T]hose courts
ruling on the question consistently have held that certification of a suit as a class
action must precede or, at the very least, accompany the court's decision on the merits
of the action." Bass at *2, citing American Pipe & Construction Co. v. Utah, 414 U.S.
538, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974); Larionoff v. United States, 533 F.2d 1167
(D.C.Cir.1976), Jiminez v. Weinberger, 523 F.2d 689 (7th Cir.1975); Peritz v. Liberty
Loan Corp., 523 F.2d 349 (7th Cir.1974); Katz v. Carte Blanche Corp, 496 F.2d 747
(3d Cir.1974); Glodgett v. Betit, 368 F. Supp. 211 (D.Vt.1973).

{1149} Some of the cases cited above in Bass, however, involve different
procedural postures and/or do not squarely hold that class certification must always
precede or accompany a merit decision in 23(B)(2) cases. For example, American
Pipe & Construction discussed the rule against one-way intervention, 414 U.S. at 547,
but ultimately that case dealt with the commencement of the applicable statute of
limitations for asserted class members. /d. at 552-553 (holding that "at least where
class action status has been denied solely because of failure to demonstrate that 'the
class is so numerous that joinder of all members is impracticable,’' the commencement
of the original class suit tolls the running of the statute for all purported members of the

! Ultimately the court did not reverse the error because it found the plaintifi-appellant had either waived
the issue for purposes of appeal or invited the error. Bass at *4.
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class who make timely motions to intervene after the court has found the suit
inappropriate for class action status.") Some of the cases concededly involved
23(B)(2) classes, yet the courts failed to note the distinctions between 23(B)(2) and
23(B)(3) classes.

{1150} The Landowners contend that Bass, which appears to be the only Ohio
case addressing the issue, and those cases upon which it relies, are no longer good
law and that the rule against one-way intervention does not apply to 23(B)(2) class
actions. They cite a more recent Sixth Circuit case which concluded that there is "no
support for applying the prohibition on one-way intervention to Rule 23(b)(2) class
certifications, in which class members may not opt out and therefore make no decision
about whether to intervene." Gooch v. Life Investors Ins. Co. of America, 672 F.3d
402, 433 (6th Cir.2012), citing Paxton v. Union Natl. Bank, 688 F.2d 552, 558-59 (8th
Cir.1982).

{1151} In Gooch, the trial court certified the class after granting a preliminary
injunction to the plaintiffs in a 23(B)(2) suit. While Beck is correct that the Gooch
court's conclusion that no error occurred was based in part on its determination that a
decision to grant a preliminary injunction was not a decision on the merits, the court
alternatively concluded that the rule against one-way intervention did not apply to Rule
23(B)(2) class certifications. Id.

{1152} Other federal courts have likewise stated that the rule against one-way
intervention does not apply to Civ.R. 23(B)(2) class certifications. In Williams v. Lane,
129 F.R.D. 636, 640-41 (N.D.IIl.1990), the court noted that where a plaintiff class
seeks only declaratory or injunctive relief, certification under Rule 23(b)2) "readily
leads to binding all members of the class to both favorable and unfavorable
judgments." The overriding concern over one-way intervention "legitimately arises
only where monetary relief is the sole relief sought, not where * * * injunctive relief was
and is so importantly at stake." Id. at 642.

{1153} In Paxton, the Eighth Circuit refused to apply the rule against one-way
intervention where the trial court withheld a decision on a 23(B)(2) class certification

until after a full trial on the merits, reasoning that



The prejudice inherent in delaying the certification determination
until after trial has been thoroughly explored in the context of litigation
under subdivision (3) of Rule 23(b). The courts' concern in Rule
23(b)(3) suits has been to prevent "one-way intervention[,]" i.e., to
protect defendants from putative class members who can "opt-out" of
an unfavorable decision rendered simultaneously with class
certification but can choose to be bound by a favorable decision. Rule
23(bX2) suits * * * from which class members cannot "opt-out,” do not

present the same problem.

Paxton at 558-59. See also Civ.R. 23(C)(2), (3) (only Civ.R. 23(B)(3) class members
may request exclusion from the class).

{1154} As an issue of first impression in this district, we are more persuaded by
the Gooch and Paxfon cases, and hold that the rule against one-way intervention does
not apply to Civ.R. 23(B)(2) classes.

{55} This leaves us to consider the language of Civ.R. 23(CX1) which
provides: "As soon as practicable after the commencement of an action brought as a
class action, the court shall determine by order whether it is to be so maintained. An
order under this subdivision may be conditional, and may be altered or amended
before the decision on the merits.”

{1156} The use of the term practicable leaves some discretion with the trial
court. Thus, we read this rule as generally requiring class certification prior to a ruling
on the merits in many, but not all circumstances, for example, not in Civ.R. 23(B){2)
classes. Although we might have managed this case differently, as bome out by the
myriad of appeals and judgment entries this case management has generated,
ultimately we cannot conclude the trial court abused its discretion, given the standard
of review that we generally defer to the trial court's broad discretion in managing class
actions. See generally Marks, supra, 31 Ohio S$t.3d at 201.
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{1157} Additionally, even though the rule against one-way intervention does not
apply in 23(B)(2) classes, we recognize that determining the merits prior to certifying a
23(B)(2) class may, in some circumstances, be "inappropriate for reasons 'of judicial
economy, and of fairness to both sides[.]' " Gooch, supra at 559, quoting Paxion,
supra, at 558-5659, quoting Stastny v. S. Bell Tel. & Tel. Co., 628 F.2d 267, 275 (4th
Cir.1980). However, there must be a showing of prejudice. Paxton at 559.

{1158} Here, Beck has failed to demonstrate how it was prejudiced by the
timing, especially in light of this court's orders granting a stay of the trial court's
judgments on appeal and equitable tolling of the terms of all the Landowners' Leases.
Moreover, this case is similar to Paxton, where no prejudice was found. There, as
here, the "the defendant thereupon fully presented its defense as to all the class and
individual claims [and the] plaintiffs generally proceeded on a class-wide basis as
well." Paxton at 5569. The Paxton court found these factors demonstrated that neither
party could assert prejudice from the delay in certification. /d.

{1159} While not the better practice, the trial court did not abuse its discretion in
certifying a Civ.R. 23(BX2) class after ruling on the merits. There was no prayer for
monetary damages, only declaratory and quiet title relief were sought, and prospective
class members under subsection (B)(2) are not entitled to notice and cannot opt-out of
the class. Accordingly, Beck's first assignment of error in 13MO3 is meritless.

Failure to Conduct a Class Action Certification Hearing

{960} In its third assignment of error in 13MO3, Beck asserts:

{1161} "The ftrial court abused its discretion when it failed to conduct an
evidentiary hearing prior to granting class action certification."

{162} The Civil Rules themselves are silent as to whether a hearing is required
prior to class certification. See Civ.R. 23; Ritt v. Billy Blanks Ents., 171 Ohio App.3d
204, 2007-Ohio-1695, 870 N.E.2d 212 (8th Dist.) Although the Ohio Supreme Court
has stated in passing that "typically there is a hearing,” on class certification, Warner,
36 Ohio St.3d at 94, the Court also recognized that a hearing is not required in all
cases. /d. at 98. Further, this court has concluded, "in many cases, no evidentiary

hearing is needed in order for a court to certify a class, and class certification may be
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granted on the basis of the pleadings alone." Lucio v. Safe Auto Ins. Co., 183 Ohio
App.3d 849, 2009-Ohio-4816, 919 N.E.2d 260, /15, citing Warner at 98; Gottlieb v. S.
Euclid, 157 Ohio App.3d 250, 2004-Ohio-2705, 810 N.E.2d 970 (8th Dist.); Franks v.
Kroger Co. 642 F.2d 1216 (6th Cir.1981). "An evidentiary hearing is not required in
cases where the pleadings in a class action are so clear that a trial court may find by a
preponderance of the evidence that certification is or is not proper." Ritt at [18. " 'As
long as the trial court provides a sufficient opportunity for a factual development so as
to permit a meaningful determination as to whether or not a cause of action shouid be
certified as a class action, the trial court need not conduct a hearing on the certification
question. * * *' " /d. at {[19, quoting Clark v. Pfizer, Inc., 6th Dist. No. S-84-7, 1984
WL 7932, *5 (July 13, 1984).

{163} Therefore, a trial court has discretion whether to hold a class certification
hearing and "it follows that if the court had sufficient information before it to rule on
certification, it did not abuse its discretion by failing to hold a hearing." Ritt at f21.
See also Lasson v. Coleman, 2d Dist. No. 21524, 2007-Ohio-3443, 115-17.

{1164} Beck asserts the record was not developed enough with regard to class
certification and therefore a hearing was required. We disagree. Based upon a review
of the trial court's detailed February 8, 2013 decision, which noted, inter alia, the same
Form G&T 83 Lease was used between Beck and all the Landowners and no
monetary damages were sought, class certification was a fairly straightforward matter.
There was sufficient opportunity for factual development to permit a meaningful
determination as to whether to certify a class action.

{1165} Prior to ruling on class certification, the trial court ruled upon Beck's
motion to dismiss and/or change venue and the Landowners' motion for summary
judgment. The trial court had before it the Form G&T 83 Leases at issue, the
purchase and sale agreement and assignment of the deep rights under the leases
between Beck and XTO, Beck's motion to dismiss and the Landowners' opposition
response, and the Landowners' and Beck’s filings regarding the Landowner's motion
for summary judgment. Further, the only relief sought was a declaration that the form
lease is void and the quieting of title to lands encumbered by that particular form lease.
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{1166} Membership in the class is based upon whether an individual's land is
encumbered by that form lease, and whether any drilling has been carried out on the
individual's land. There are no disputes regarding the pertinent evidence, and the trial
court's conclusion on each one of the class prerequisites was based upon information
in the record. Moreover, neither party requested a hearing on class certification.

{1167} Based on all of the above, the trial court did not abuse its discretion by
failing to hold a hearing on class certification. Accordingly, Beck's third assignment of
error in 13MO3 is meritless.

13MO11 — Class Definition

{1168} In its sole assignment of error in 13MO11, Beck asserts:

{1169} "The trial court abused its discretion when it adopted a class description
that is inconsistent with Appellees’ Second Amended Complaint and Appellees’ Motion
for Class Action Certification.”

{1170} Beck challenges the trial court decision to certify a class consisting of
Ohio lessors instead of one comprised of Monroe County lessors as requested in the
second amended class action complaint and amended motion for class action
certification. In other words, Beck challenges the trial court's authority to modify the
definition of the class set forth in the pending pleading and motion.

{1171} To briefly recap the procedural history, both the first and second
amended class action complaints requested that a class of Monroe County lessors be
certified. The initial motion for class action certification did request a class of Ohio
lessors, however, in the amended motion, they changed their request to include
Monroe County lessors. Because the trial court's February 8, 2013 class action
certification decision was ambiguous regarding the class definition, this court issued a
limited remand for the trial court to define the class. Thereafter, the Landowners' filed
a motion in aid of appeal requesting that the class include alt Ohio lessors.

{72} A court's description of a class must be unambiguous and such that all
class plaintiffs are sufficiently identifiable. Warner v. Waste Mgt., Inc., 36 Ohio $t.3d
91, 96, 521 N.E.2d 1091 (1988). A class description is sufficiently definite if it is
"administratively feasible for the court to determine whether a particular individual is a
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member." Hamilton v. Ohio Sav. Bank, 82 Ohio St.3d 67, 71-72, 694 N.E.2d 442, 448
(1998).

{1173} The ftrial court has wide discretion in defining the certified class, and has
the power to sua sponte modify a class description that was proposed by a party. Ritt,
supra, at 1[19-20 (citing Warner and concluding that trial court should have modified
the class). See also Baughman v. State Farm Mut. Auto. Ins. Co., 88 Ohio St.3d 480,
483-484, 727 N.E.2d 1265 (2000) (where Chio Supreme Court sua sponte modified
the class description). The Sixth Circuit has noted that this broad discretion stems
from the fact that "courts must be vigilant to ensure that a certified class is properly
constituted." Powers v. Hamilton Cty. Pub. Defender Comm, 501 F.3d 592, 619 (6th
Cir.2007). In Powers, the appellate court concluded that the trial court's multiple
amendments to the class description "merely showed that the court took seriously its
obligation to make appropriate adjustments to the class definition as the litigation
progressed.” /d., citing Schorsch v. Hewlett-Packard Co., 417 F.3d 748, 750 (7th
Cir.2005) (noting that "[llitigants and judges regularly modify class definitions"); In re
Monumental Life Ins. Co., 365 F.3d 408, 414 (5th Cir.2004) ("District courts are
permitted to limit or modify class definitions to provide the necessary precision.").

{174} Resolution of this issue tumns on the trial court's broad discretion to
manage class actions. See, e.g., Hamilton, supra, 82 Ohio St.3d at 70 (emphasizing
the trial court's broad discretion in class certification matters and noting that such
discretion is "grounded * * * in the trial court's special expertise and familiarity with
case-management problems and its inherent power to manage its own docket.");
Marks v. C.P. Chem. Co., Inc., 31 Ohio St.3d 200, 201, 509 N.E.2d 1249, 1252 (1987)
("[d]ue deference must be given to the trial court's decision. A trial court which
routinely handles case-management problems is in the best position to analyze the
difficulties which can be anticipated in litigation of class actions. It is at the trial level
that decisions as to class definition and the scope of questions to be treated as class
issues should be made.")

{1175} Here, the Landowners did submit a proposed modification while the case
was on remand from this court, wherein they requested a state-wide class. Second,
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the class certified by the trial court is unambiguous and such that all class plaintiffs are
easily identifiable. Third, the trial court cited valid reasons in support of its decision to
certify a state-wide class:

This is the class delineation that best serves the interests of finality,
judicial economy and justice. Determination of the members of this class
will not be difficult. This is a clear and unambiguous class definition. It
will resolve these issues once and for all and prevent years of numerous
and protracted litigation.

{1176} The trial court did not abuse its discretion by defining the class more
broadly than was originally requested via the pending pleading and class certification
motion. Specifically, the trial court did not abuse its discretion by defining the class as
all Ohio lessors who executed a Form G&T 83 Lease with Beck, where Beck had
neither drilled nor prepared to drill a well, nor included the property in a drilling unit.
Accordingly, Beck's sole assignment of error in 13MO11 is meritless.

12MO6 —~ Summary Judgment

{1177} Beck assigns six errors, all of which challenge the trial court's decision
granting summary judgment in favor of the Landowners. For ease of analysis, the
assignments of error will be discussed together and/or out of order.

{178} When reviewing a trial court's decision fo grant summary judgment, an
appellate court applies the same standard used by the trial court and, therefore,
engages in de novo review. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App.3d
826, 829, 586 N.E.2d 1121 (8th Dist.1990). Under Civ.R. 56, summary judgment is
only proper when the movant demonstrates that, viewing the evidence most strongly in
favor of the nonmovant, reasonable minds must conclude no genuine issue as to any
material fact remains to be litigated and the moving party is entitled to judgment as a
matter of law. Doe v. Shaffer, 90 Ohio St.3d 388, 390, 738 N.E.2d 1243 (2000).
Further, "[tlhe construction of written contracts and instruments of conveyance is a
matter of [aw." Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241, 374 N.E.2d
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146 (1978), paragraph one of the syilabus, quoting Graham v. Drydock Coal Co., 76
Ohio St.3d 311, 313, 667 N.E.2d 949 (1996). Thus, a de novo review applies as well.
No-term/Perpetual Leases

{1179} In its first and fourth assignments of error in 12MO6, Beck asserts:

{1180} "The trial court erred when it concluded the leases are subject to
perpetual renewal and therefore void ab initio"

{1181} "The trial court erred when it concluded the leases were "no-term"
leases.”

{1182} Beck challenges the trial court's decision to void the Lease merely
because the court deemed it to be a perpetual lease. Indeed, although perpetual
leases are disfavored by the law, courts have not found them to be per se illegal or
void from their inception. See Myers v. East Ohio Gas, 51 Ohio St.2d 121, 364 N.E.2d
1369 (1977), Hallock v. Kintzler, 142 Ohio St. 287, 51 N.E.2d 905 (1943); Central Ohio
Natural Gas & Fuel Co. v. Eckert, 70 Ohio St. 127, 71 N.E. 281 (1904). That said, we
must first determine whether the Leases are in fact perpetual.

{1183} Beck challenges the trial court's ruling that the Leases were no-term and
perpetual in nature, and therefore violative of Ohio public policy. Beck asserts the trial
court misinterpreted the following Lease provisions to reach that conclusion:

2. This lease shall continue in force and the rights granted
hereunder be quietly enjoyed by the Lessee for a term of ten years and
so much longer thereafter as oil and gas or their constituents are
produced or are capable of being produced on the premises in paying
quantities, in the judgment of the Lessee, or as the premises shall be
operated by the Lessee in the search for oil or gas and as provided in
Paragraph 7 [the dry hole clause].

3. This lease, however, shall become null and void and all rights of
either party hereunder shall cease and terminate unless, within 12
months from the date hereof, a well shall be commenced on the

premises, or unless the Lessee shall thereafter pay a delay rental of
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each year, payments to be made quarterly until the
commencement of a well. A well shall be deemed commenced when
preparations for drilling have commenced.

{1184} The trial court concluded that these two provisions, when read together,
allow Beck to extend the leases in perpetuity, in violation of Ohio public policy, "either
by making nominal delay rental payments pursuant to paragraph 3 or by determining
in its own judgment that the premises are capable of producing oil or gas in paying
guantities pursuant to paragraph 2."

{1185} Beck asserts that the trial court's interpretation of the Lease provisions
runs counter to years of established oil and gas jurisprudence in Ohio and nationwide.
We agree; the trial court's reascning is problematic for four main reasons.

{1186} First, the lease is not a no-term lease. The habendum clause of the
Lease contains a primary and secondary term: "This lease shall continue in force * * *
for a term of ten years and as much longer thereafter as oil or gas or their constituents
are produced or are capable of being produced on the premises in paying quantities,
in the judgment of the Lessee * * *."

{1187} As stated in Am. Energy Serv. v. Lekan, 75 Ohio App.3d 205, 598
N.E.2d 1315 (5th Dist.1992), the habendum clause is "twc tiered. The first tier, or
primary term, is of definite duration * * *. The second tier is of indefinite duration and
operates to extend the Lessee's rights under the lease so long as the conditions of
the secondary term are met." [d. at 212 (quoting and affirming in entirety the
decision of the trial court).

{488} For example, Gardner v. Oxford Oil Co., 2013-OChio-5885, 7 N.E.3d 510
{(7th Dist.), involved a habendum clause that stated: "the lease will run for 'S years and
so much longer thereafter as oil, gas or their constituents are produced in paying
quantities thereon, or operations are maintained on' all or part of the land." /d. at 4.
We concluded that the "primary term” of the lease was five years, which had expired,
and that "[t]he habendum clause of the lease also provides for a secondary term, that

the lease will run for ‘and so much longer thereafter as oil, gas or their constituents are
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produced in paying quantities thereon, or operations are maintained on’' all or part of
the land." /d. at 27.

{1189} Likewise in Swallie v. Rousenberg, 190 Ohio App.3d 473, 2010-Ohio-
4573, 942 N.E.2d 1109 (7th Dist), the habendum clause provided that the lease had:
"a term of twenty (20) years and so much longer thereafter as oil, gas, or their
constituents are produced in paying quantities thereon." Id. at {5-6. In interpreting
this language, this court concluded that "the primary term of the [1919] lease expired"”
after the first twenty years, "in 1939." /d. at §63. The court then acknowledged that
"[t]he lease term continued under the secondary term until the well ceased producing
in paying quantities * * *." /d. There was no requirement in the lease that the lessee
had any drilling obligations during the initial primary term. /d. at {62.

{1190} Applying these principles to the instant case, the primary term of the
Lease is ten years and the secondary term is "so much longer thereafter as oil and gas
or their constituents are produced or are capable of being produced on the premises in
paying quantities, in the judgment of the Lessee, or as the premises shall be operated
by the Lessee in the search for oil or gas and as provided in Paragraph 7 [the dry hole
clause]." The Form G&T 83 Lease is not a no-term lease; it has two distinct terms.

{1191} Second, courts have held that delay rental provisions in oil and gas
leases -also known as drilling and rental clauses— such as the one contained in
paragraph 3 of the Lease, only apply during the primary term of the lease.

{1192} In Northwestern Ohio Natural Gas Co. v. City of Tiffin, 59 Ohio St. 420,
54 N.E. 77 (1899), the lease at issue was for "the term of five years...and as much
longer as oil and gas is produced or found in paying quantities," and it also required
the lessee to "complete a well * * * within nine months" or pay "for such delay a yearly
rental." /d. at 424. The Supreme Court of Ohio concluded that "such a lease * * *
expires at the end of the specified term, unless within that time oil or gas is obtained
from the land in the designated quantities." /d., at paragraph two of the syllabus.
"Upon payment of the [delay] rental, [lessee's] right to complete the well continued for
the specified term of five years, but no longer." (Emphasis added.) /d. at 442-443.
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{1193} And in Brown v. Fowler, 65 Ohio St. 507, 522, 63 N.E. 76 (1902), the
lease had a primary term of two years and secondary term of "as long thereafter as oil
or gas is found in paying quantities thereon,” but not to exceed 25 years from the date
of the lease agreement. /d. at 521. It also contained a provision that required the
lessee to drill within twelve months or pay a delay rental. The Court concluded that
“[tIhis [delay rental] clause cannot have the effect, in any event, to extend the lease
beyond the two years definitely and certainly fixed in the habendum clause." /d. at
523. In other words, the delay rental payment cannot extend the lease beyond the
primary term,

{1194} As a federal district court has explained much more recently, provisions
in oil and gas leases "obligating the lessor to pay a rental or develop the leasehold"
are "understood to be operative during the primary term." Jacobs v. CNG
Transmission Corp., 332 F.Supp.2d 759, 786 (W.D.Pa.2004). The court elaborated on
the history of the delay rental clause and how that played a role in its meaning:

When the fixed term lease came into general use in the 1890s.* *
* lessees argued that such leases could be extended beyond the fixed
term by the mere payment of the fixed rental referenced in the drilling
clause. * * * The courts * * * rejected such a construction as being
"contrary to the intentions of the parties to so word a habendum clause
that the lease must terminate within a definite time in the absence of
production, and then in the next clause destroy that provision by another
permitting the lease to run indefinitely [without production] by the

payment of a nominal delay rental.”

id. at 790, quoting 2 Summers, The Law of Oil and Gas, Section 290,

{195} The trial court here primarily relied on Hite v. Falcon Partners, 13 A.3d
042, 947 (Pa.Super.2011), a Pennsylvania appellate court case, in reaching the
opposite conclusion. However, Hite is factually distinguishable for a number of
reasons. In Hite, the secondary term of the habendum clause expressly permitted the

lease to continue in perpetuity as long as a delay rental was paid:



3. Term. Lessee has the right to enter upon the Property to drill
for oil and gas at any time withinone [sic] (1) year from the date hereof
and as long thereafter as oil or gas or either of them is produced from
the Property, or as operations continue for the production of oil or gas, or
as Lessee shall continue to pay Lessors two ($2.00) dollars per acre as
delayed rentals, or until all oil and gas has been removed from the

Property, whichever shall last occur. Id. at Paragraph 3.1.

Hite at 944.
{196} However, the Hite court declined to enforce the provision so as to permit
the lessee to defer production indefinitely as long as the rental was paid. The court

only allowed the delay rental provision to defer production during the primary term:

[Djelay rentals function to relieve the lessee of the obligation to develop
the leasehold during the primary term of the lease. Thus, Paragraph 3 of
the leases currently at issue sets forth a primary term of one year, and
requires a two dollar delay rental, paid annually. As such, a single two
dollar delay rental payment relieved [the lessee] of any obligation to
develop the leasehold during the one year primary term. Once that one
year primary term expired, however, the mere payment of delay rentals

alone did not preserve [the lessee's] drilling rights.

Id. at 948.

{1197} Importantly, when the lessors filed suit in Hite the primary term of the
leases at issue had long since expired, no production had occurred and the lessees
contended that they were not obligated to drill so long as they paid the delay rental.
Id. at 944-945, 948. By contrast, the Form G&T 83 Leases here were still within their
primary term at the time the trial court declared them unenforceable. Secondly, unlike
the leases in Hite, the delay rental provision here was set forth separately from the
secondary term of the habendum clause. Finally, unlike the Hite lessees, Beck is not
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contending that the Lease permits it to defer drilling indefinitely so long as it pays the
delay rental in paragraph 3 of the Lease.

{1198} Hite actually supports Beck's position more than the Landowners insofar
as the Pennsylvania court recognized the long-standing view that delay-rental
clauses—which were developed to offset the harsh requirement that development had
to occur immediately upon the signing of the lease—apply only during the primary term
of the lease and do not permit a lessee to defer commencement of a well beyond the
primary term. Hite at 947-948.

{199} Thus, the trial court incorrectly concluded that Beck could extend the
Lease in perpetuity by making a nominal delay rental payment. Under established
case law, once the primary term of the Lease expires, the delay rental provision is no
longer applicable. In order for the Lease to continue into the secondary term, "oil or
gas or their constituents [must be] produced or [must be] capable of being produced
on the premises in paying quantities, in the judgment of the Lessee * * *."

{1100} Turning to the third issue with the trial court's decision—its
interpretation of the phrase capable of production—similar language in a habendum
clause has been read as referring to whether a well is capable of producing, not
whether the land is capable of producing. Morrison v. Petro Eval. Serv., Inc., 5th Dist.
No. 2004 CA 0004, 2005-Ohio-5640, 1[34-35, 39-40 (where a lease had a definite
primary term and continued "as long thereafter" as "oil or gas is produced or is capable
of being produced from the premises," the court held that "a well is capable of
production if it is capable of producing in paying quantities without additional repairs or
equipment"), quoting Anadarko Petroleum Corp. v. Thompson, 94 S.W.3d 550, 558
(Tex.2003); Hunthauser Holdings, LLC v. Loesch, D.Kan. No. 00-1154-MLB, 2003 WL
21981961 (June 10, 2003) (where lease lasted for three years and as long thereafter
as oil, gas or any of the products covered by the lease is or can be produced, the court
proceeded as if the clause refers to a well that has produced or is capable of
producing); Anadarko Petroleum Corp., supra (habendum clause stating the lease

lasts as long as gas is or can be produced refers to whether a well is producing or can
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produce). In other words, oil and gas is not capable of being produced if no well
exists.

{1101} Here, the secondary term of the habendum clause does not allow an
extension merely because the land is capable of production. The Landowners are
incorrect that the Leases require no development activity whatsoever, ever, and may
be extended indefinitely. The trial court incorrectly concluded that Beck could extend
the Lease in perpetuity by interpreting the phrase “capable of production,” in the
secondary term of the habendum clause to mean the /and is capable of producing.
Instead, case law has interpreted the phrase as referring to whether a well is capable
of producing. This interpretation presupposes that a well was drilled and began
producing during the primary term of the lease, and continued producing into the
secondary term. The secondary term would then continue until such time as the well
was no longer capable of producing.

{1102} Fourth and finally, the trial court incorrectly reasoned that the addition
of the language "in the judgment of Lessee" to the secondary term of the habendum
clause, permits the Lease to continue in perpetuity at Beck's sole discretion. The full
portion of the habendum clause reads: "are produced or are capable of being
produced on the premises in paying quantities, in the judgment of the Lessee." The
Landowners and the trial court over-parsed the phrase. The phrase does leave it to
the judgment of the Lessee to determine whether a well is in fact or capable of
producing in paying quantities. It would be contrary to the joint economic interest of
both a landowner and the lessee to continue drilling if it was no longer financially
feasible. Under these conditions, the lease wouid end and the lessee’s interest in the
mineral rights would expire; it would not continue in perpetuity. Further, clauses
dealing with paying quantities have not been invalidated or read as making an entire
lease void ab initio. They do not necessarily allow the lessee to arbitrarily determine
whether a well is capable of production.

{1103} Rather, courts generally impose a good faith standard on the paying
quantities requirement, with or without this lease language. See, e.g., T.W. Phillips
Gas and Oil Co. v. Jedlicka, 615 Pa. 199, 216-224, 42 A.3d 261, fn. 15 (2012); Cotton
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v. Upham Gas Co., 5th Dist. No. 86CA20, 1987 WL 8741, *1 (Mar. 6, 1987) ("As
between lessor and lessee, the construction of the phrase 'paying quantities' must be
from the standpoint of the lessee and his 'good faith judgment’ that production is in
paying quantities must prevail."); Weisant v. Follett, 17 Ohio App. 371 (7th Dist.1922)
(reviewing cases in various states for propositions such as: "The lessee, acting in
good faith and upon his honest judgment, not an arbitrary judgment * * *"; "His
judgment, when bona fide, is entitled to great weight in determining whether the gas is
in fact produced in paying quantities"; "the lessee is the sole judge on this question,
and as long as he can make a profit therefrom, he will be permitted to do so"; and
"largely left to his good judgment”).

{11104} For all of these reasons, the trial court erred in determining that the
leases were no-term and perpetual in nature, and therefore void ab initio as against
public policy. The Lease provided for a primary term of 10 years within which to
commence drilling. Only then would a secondary term commence, and continue only
so0 long as there is an established oil or gas well that is actually producing or capable
of producing in paying quantities. Accordingly, Beck's first and fourth assignments of
error in 12MOG6 are meritorious.

Implied Covenants

{1105} In its second, third and sixth assignments of error in 12MO6 Beck
asserts, respectively:

{11106} "The trial court erred when it concluded Appelfant's leases were subject
to implied covenants.”

{1107} "The trial court erred when it refused to enforce the 30-day notice
provision."

{11108} "The trial court erred when it found a breach of the covenant to
develop."

{11109} In addition to invalidating the Leases because it believed them to be
no-term and perpetual in nature, the trial court also concluded that they were subject
to the implied covenants and that Beck had breached the implied covenant to
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reasonably develop. Despite finding a breach, the trial court refused to enforce a
Lease clause that granted Beck 30 days to cure any alleged breach.

{1110} First and foremost, the trial court erred in its conclusion that the Leases
were subject to implied covenants, relying on the Supreme Court's decision in fonno,
supra, 2 Ohio St.3d 131. In that case, the 1960 coal and clay lease provided for a
royalty on the product or a minimum rent payment of $300 per year for the first two
years and $600 per year thereafter. By 1979, there was still no mining activity, the
lessors refused to accept that year's payment, and the lessors sued seeking forfeiture
and cancellation of the mineral iease for reasons of nonperformance and failure of
consideration. The issue before the Supreme Court was whether the lease should be
forfeited for breach of an implied duty to reasonably develop the leased premises
where the lease contains no time period for commencement of operations. /d. at 132.

{¥111} The Supreme Court reiterated the general principle that absent express
provisions to the contrary, a mineral lease includes an implied covenant to reasonably
develop the land. /d. at 132-133, citing Beer v. Griffith, 61 Ohio St.2d 119, 399 N.E.2d
1227, at paragraph of syllabus (1980) and Harris v. Ohio Oil Co., 57 Ohio St. 118, 127,
48 N.E. 502 (1897). "Thus, where a lease fails to contain any specific reference to the
timeliness of development, the law will infer a duty to operate with reasonable
diligence." /d. at 133.

{11112} The Court then addressed whether the annual rental removed any duty
to develop with diligence. The Court concluded that because the rental was fo be
offset by any coal or clay produced, the contract manifestly contained an implied
covenant on the part of the lessees that they will work the land with ordinary diligence
so that lessors may secure the actual consideration for the lease being the payment of
a royalty on mined minerals. /d. at 133-134. The Court continued:

The fact that the lessees have continued to make annual payments for a
period of over eighteen years does not alter their responsibility to
develop the land within a reasonable time. The questions of working
diligently and of paying rent or royalties are entirely separate matters. An



annual advance payment which is credited against future royalties
cannot be viewed as a substitute for timely development. To hold
otherwise would be to reward mere speculation without development,
effort, or expenditure on the part of the lessees. It would allow a lessee
to encumber a lessor's property in perpetuity merely by paying an annual
sum. Such long-term leases under which there is no development

impede the mining of mineral lands and are thus against public policy.

We therefore hold that an annual advance payment which is credited
against future royalties under the terms of a mineral lease does not
relieve the lessee of his obligation to reasonably develop the land. We
further find that since the lessees in the present case have failed to carry
on any sort of mining activity on the leased premises since the inception
of the lease in 1960, that they have breached such duty.

Id. at 134,

{1113} lonno does not benefit the Landowners for several reasons. First, it is
factually distinguishable. The /onno Court focused on contractual language stating
that the rental was an offset in the case of production—"an annual advance payment
which is credited against future royalties"—to show that there was an implied covenant

to reasonably develop. /d. at syllabus. The Court explained:

Clearly, we are not dealing with a contract which exacts a non-
refundable annual payment of rent to the lessor as separate and
independent consideration. Rather, because the minimum royalties
required under the lease at hand offset production royaities, the real
consideration for the lease is the expected return derived from the actual

mining of the land.

ld. at 443.
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{1114} By contrast, here the rental is not an offset but rather a substitute for
drilling. It is a non-refundable payment of rent to the Landowners as separate and
independent consideration for the right to delay drilling during the primary term of the
Lease.

{1115} In any event, the /Jonno implied covenant to reasonably develop will
only be inferred "where a lease fails to contain any specific reference to the timeliness
of development.” /d. at 133. The /lonno Court specified that it was dealing with a no-
term lease. There was no primary term in the fonno lease during which major actions
such as production were required, whereas here there is a ten-year primary term
during which certain development activities must occur. Further, an implied covenant
can only be construed in a lease if there are no express provisions to the contrary. /d.
at 132-133. Where the lease specifies that no implied covenant shall be read into the
agreement, an implied covenant to develop under lonno cannot be imposed. Bilbaran
Farm, Inc. v. Bakerwell, Inc., 5th Dist. No. 12-CA-21, 2013-Ohio-2487, 993 N.E.2d
795, 19-21; Bushman v. MFC Dirilling, Inc., 9th Dist. No. 2403-M, 1995 WL 434409,
*2 (July 19, 1995), Taylor v. MFC Drilling, Inc., 4th Dist. No. 94CA14, 1995 WL 89710,
*2 (Feb 27, 1995); Holonko v. Colfins, 7th Dist. No. 87CA120, 1988 WL 70900, *2
(June 29, 1988}, Smith v. North East Natural Gas Co., 5th Dist. No. 86AP30016, 1986
WL 11337, *2-3 (Sept. 30, 1986).

{1116} In Holonko, this court refused to impose an implied covenant of
development into a lease, noting that the Supreme Court held the implied covenant is
utilized only when the lease is silent as to timeliness of development. Holonko, 7th
Dist. No. 87CA120 at *2, citing Harris, 57 Ohio St. at 129. This court pointed out that
the lease mentioned the right of drilling or not drilling and the lease stated: "It is
mutually agreed that this instrument contains and expresses all the agreements and
understandings of the parties in regard to the subject matter thereof, and no implied
covenant, agreement or obligation shall be read into this agreement or imposed upon
the parties or either of them." (Emphasis added.) Holonko at *2,

{11117} Similarly, the Lease here contains a clause that required Beck to
commence operations or make a delay rental payment, as well as a clause stating that
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the rentals are "adequate and fuil consideration for all the rights herein granted to the
Lessee, and the further right of drilling or not drilling on the leased premises * * *[;]"
and a clause stating that the lease "contains and expresses all of the agreements and
understandings of the parties” and that "no implied covenant, agreement or obligation
shall be read into this agreement or imposed upon the parties or either of them."
(Lease paragraphs 3, 9, 19.)

{11118} The trial court, however, found that paragraph 19's disclaimer of
implied covenants was contradicted by paragraph 17 of the Lease which states:

In the event the Lessor considers that Lessee has not complied
with any of its obligations hereunder, either expressed or implied, Lessor
shall notify Lessee in writing setting out specifically in what respects
Lessee has breached this contract. Lessee shall then have thirty (30)
days after receipt of said notice within which to meet or commence to
meet all or any part of the breaches alleged by Lessor. The service of
said notice shall be precedent to the bringing of any action by Lessor on
said lease for any cause, and no such action shall be brought until the

lapse of thirty (30) days after service of such notice on Lessee. * * *

(Emphasis added.)

{1119} The trial court concluded that the reference to express or implied in
paragraph 17, which it found to be a more specific provision, created an ambiguity that
nullified the disclaimer of implied covenants in paragraph 19, which the trial court
found to be a more general provision.

{1120} However, the fact that paragraph 17 requires notice of the lessor's
belief that the lessee has violated an express or implied obligation does not
necessarily create implied obligations. The purpose of that clause is to provide notice
to the lessee to ensure it has time to cure any alleged breaches. And assuming
arguendo that the clause at paragraph 17 somehow supersedes the express
proscription against the creation of implied covenants in paragraph 19, the fact that
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there is a delay rental provision during the primary term would preclude the reading of
any implied covenants into the Lease, as discussed above.

{1121} The entire premise behind the delay rental clause is to delay drilling
during the primary term. As the Supreme Court has explained:

In the lease in this case there is an express stipulation for the payment of
rental in lieu of drilling, and the option is thus given the lessee to drill or
pay rental in accordance with the terms of the contract. Surely the clause
making such provision, which is set out in full in the finding of facts,
cannot be otherwise construed or interpreted. The rights of the parties
must be determined from their own contract. Under the clearly expressed
terms of the lease, if the lessee does not drill, he may still continue the
lease in force by payment of the stipulated rental. Such matter being
covered by the express terms of the written contract, no implication can
arise in relation thereto inconsistent with, or in opposition to, such plain
provision of the written contract. An implied covenant can arise only

when there is no expression on the subject.

Kachelmacher v. Laird, 92 Ohio St. 324, 332, 110 N.E. 933 (1915).

{11122} For the various reasons expressed above, there is no implied covenant
of reasonable development that could apply within the ten-year primary term here, as
construing the lease to include such a covenant was expressly proscribed by the lease
terms. The trial court erred in reading an implied covenant into the Lease and further
concluding it was violated. Accordingly, Beck's second and sixth assignments of error
in 12MO6 are meritorious, and Beck's third assignment of error, that the trial court
erred by failing to enforce the 30-day notice provision, is moot. App.R. 12(A)(1){c).

{1123} Finally, in its fifth assignment of error in 12MOB6, Beck asserts:

{1124} "The trial court erred when it invoked the equitable remedy of
forfeiture.”

{1125} Here Beck contends that—setting the other issues with the trial court's
decision aside— forfeiture was not the appropriate remedy. This assignment of error
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is also rendered moot by the resolution of the other assignments of error above, and
we decline to address it. App.R. 12(A){1)(c).
Appeal of the Denial of Intervention is Moot
{1126} In its sole assignment of error, XTO Energy asserts:
{1127} "The trial court incorrectly denied XTO Energy's Motion to Intervene."
{1128} In light of our decision in Case Nos. 12M06, 13MO3, and 13MO11,
XTO’s appeal is moot.

"As a general rule, courts will not resolve issues that are moot. See
Miner v. Witt (1910), 82 Ohio St. 237, 92 N.E. 21. 'The doctrine of
mootness is rooted both in the "case" or "controversy" language of
Section 2, Article |l of the United States Constitution and in the general
notion of judicial restraint. * * * While Ohio has no constitutional
counterpart to Section 2, Article lll, the courts of Ohio have long
recognized that a court cannot entertain jurisdiction over a moot
question.’ (Citations omitted.) James A. Keller, Inc. v. Flaherty (1991), 74
Ohio App.3d 788, 791, 600 N.E.2d 736. ** * "

In re Atty. Gen.'s Subpoena, 11th Dist. No. 2009-G-2916, 2010-Ohio-476, 112, quoting
Nextel West Corp. v. Franklin County Bd. Of Zoning Appeals, 10th Dist. No. 03AP-
625, 2004-Ohio-2943, 110.

{1129} Within its motion to intervene, XTO alleged it had a significant interest
in the Leases, which the trial court determined to be void in its July 2012 decision
granting summary judgment in favor of the Landowners. Because this court has held
that the Leases are valid, XTO is in the same position it held prior to the trial court's
judgment. Thus, there is no need for XTO to intervene, and as such, no case or
controversy for this court to decide.

{1130} Accordingly, XTO's sole assignment of error in 13MO2 is moot.



Conclusion

{1131} While it was not the best practice, the trial court did not abuse its
discretion by certifying the class after granting summary judgment on the merits
because the rule against one-way intervention does not apply to Civ.R. 23(B)(2)
classes. There was sufficient opportunity for factual development so as to permit a
meaningful determination regarding the class action certification, thus rendering a
hearing unnecessary. Finally, the trial court has discretion to modify the class, even
sua sponte, and it did not abuse its discretion by defining the class as all Ohio lessors
who executed a Form G&T 83 Lease with Beck, where Beck had neither drilled nor
prepared to drill a well, nor included the property in a drilling unit. Accordingly,
assignments of error 1 and 3 in 13MO3 are meritless; assignments of error 2 and 4 in
13MO3 are moot; and the sole assignment of error in 13MO11 is meritless.

{1132} Regarding the summary judgment ruling, the trial court misinterpreted
the pertinent lease provisions and Ohio case law and erred in concluding the Lease is
a no-term, perpetual lease that is void ab initio as against pubiic policy. The trial court
further erred in concluding the Lease was subject to implied covenants and that Beck
breached the implied covenant to reasonably develop. Accordingly, in 12MO8,
assignments of error 1, 2, 4 and 6 are meritorious, and assignments of error 3 and 5
are moot.

{11133} Finally, in light of our decision in Case Nos. 12M06, 13MO3, and
13MO11, XTO’s appeal in Case No. 13MO2 is moot.

{11134} For all the foregoing reasons, the trial court's class certification and
definition judgments, dated February 8, 2013 and June 10, 2013, respectively, are
affirmed, and its July 31, 2012 order granting summary judgment is reversed and
remanded to the trial court for further proceedings according to law and consistent with
this Court's opinion.

Donofrio, J., concurs.
Vukovich, J., concurs.



