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Statement of the Case and Facts 
 

 Terry Lee Martin was indicted on one count of illegal use of minor in nudity-oriented 

material or performance, in violation of R.C. 2907.323(A)(1), and one count of possession of 

criminal tools, in violation of R.C. 2923.24(A). Mr. Martin waived his right to a jury trial, and 

stipulated to the facts in his case to the trial court. T.pp. 4-6. The State introduced into evidence 

a DVD of the material that led to Mr. Martin’s indictment. Id. The video was taken from Mr. 

Martin’s iPod and showed a minor, J.W., removing her clothing to take a shower.  

 The trial court found Mr. Martin guilty of both counts. November 26, 20113 Verdicts. 

The trial court sentenced Mr. Martin to an aggregate prison term of five-years and classified 

him as a Tier II sex offender, requiring in-person registration every six months for 25 years. 

T.pp. 23-25.  

 On appeal, Mr. Martin argued that his conviction was contrary to law because, if the 

proper definition of nudity were applied, the State failed to prove the offense of illegal use of 

minor in nudity-oriented material. State v. Martin, 2d Dist. Montgomery No. CA26033, 2014-

Ohio-1599. Mr. Martin argued that the First Amendment requires the definition of nudity to be 

limited to nudity that “constitutes a lewd exhibition or involves a graphic focus on the genitals.” 

State v. Young, 37 Ohio St.3d 249, 525 N.E.2d 1363 (1988).  

 Upon review, the Second District affirmed Mr. Martin’s conviction and held that the 

narrowed definition of nudity only applied to R.C. 2907.323(A)(3), not R.C. 2907.323(A)(1).  

Martin at ¶ 19-21. The Second District distinguished between possession/viewing and 

creation/production of nudity-oriented material involving a minor in its analysis. Id. at ¶ 19. The 

court of appeals held that “[c]reation/production, because it involves direct contact with a minor 

and the creation of child nudity material, involves different State and personal interests and is 
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not entitled to the same First Amendment protection [as] possession/viewing.” Id. And the court 

of appeals held that because R.C. 2907.323(A)(1) involves photographing, recording, or 

transferring the material, the First Amendment concerns are less compelling. Id. at ¶ 20. As a 

result, the court of appeals held that the statutory definition of nudity provided in R.C. 

2907.01(H) applies to R.C. 2907.323(A)(1) even though it was found to be unconstitutionally 

overbroad when applied to R.C. 2907.323(A)(3). Id. at ¶ 21.   

 This Court certified that the Second District opinion was in conflict with the Fourth 

District opinion in State v. Graves, 184 Ohio App. 3d 39, 2009-Ohio-974, 919 N.E.2d 753 (4th 

Dist.), and ordered briefing on the certified conflict question:  

With respect to R.C. 2907.323(A)(1), which proscribes the creation or production 
of nudity-oriented material involving a minor, which definition of nudity applies; 
the statutory definition (R.C. 2907.01(H)), or the narrower definition set forth in 
State v Young, 37 Ohio St.3d 249, 525 N.E.2d 1363 (1988), which requires 
additional elements of “lewd depiction” and “graphic focus on the genitals”?  
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Summary of Argument 

 Without limitation on the definition of nudity, innocent conduct is criminalized by R.C. 

2907.323(A)(1). Here, the State only proved that the video Terry Lee Martin made depicted a 

minor in a state of nudity as defined in 2907.01(H) in order to convict him of a second-degree 

felony and classify him as Tier II sex offender. 

 The criminalization of speech must be checked against the First Amendment and its 

protections. A law, despite its admirable intentions, cannot be so broad as to criminalize morally 

innocent conduct. This Court has already responded to that concern as it relates to the definition 

of nudity as applied to R.C. 2907.323(A)(3). State v. Young, 37 Ohio St.3d 249, 525 N.E.2d 

1363 (1988). This Court appropriately construed the statutory exceptions to R.C. 

2907.323(A)(3) to limit the definition of nudity to “lewd depiction” or “graphic focus on the 

genitals.” Because R.C. 2907.323(A)(1) has nearly identical statutory exceptions, and the same 

First Amendment implications, the same definition of nudity must apply. 
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Argument  

Certified Conflict Issue 
 

With respect to R.C. 2907.323(A)(1), which proscribes the creation or 
production of nudity-oriented material involving a minor, which definition of 
nudity applies; the statutory definition (R.C. 2907.01(H)), or the narrower 
definition set forth in State v. Young, 37 Ohio St.3d 249, 525 N.E.2d 1363 
(1988), which requires additional elements of “lewd depiction” and “graphic 
focus on the genitals.” 

 Ohio’s statute prohibiting the production or creation of nudity-oriented material 

involving a minor has numerous statutory exceptions. R.C. 2907.323(A)(1). The certified 

conflict question requires this Court to consider whether nudity with respect to that portion of 

the statute is defined broadly, as it is in R.C. 2907.01(H), or narrowly as this Court has already 

construed it as applied to another portion of the same statute, R.C. 2907.323(A)(3). The State 

argues that the prohibited conduct should be expansive, and allow for criminalization of 

production of morally innocent nudity-oriented material involving a minor. That is 

unconstitutionally overbroad and criminalizes protected, morally innocent conduct. 

 

I.  The definition of nudity in R.C. 2907.323(A)(1) must be the same as the definition 
of nudity in R.C. 2907.323(A)(3). 

 
 
A.  This Court read R.C. 2907.323(A)(3) to prohibit “a lewd exhibition or graphic 

focus on a minor’s genitals” based on the statutory exceptions.  
 
 The First Amendment does not prohibit the State from criminalizing private possession 

of child pornography. State v. Meadows, 28 Ohio St.3d 42, 503 N.E. 2d 697 (1968). However, 

this Court’s role is to “ascertain whether the state’s method of combating child pornography 

runs afoul of or unnecessarily intrudes on constitutionally protected First Amendment rights.”  

Id. at 51.  
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 Ohio Revised Code Section 2907.323 criminalizes the use of minors in nudity-oriented 

material or performances. This Court has already addressed concerns that the statutory 

definition of nudity, when applied to subsection (A)(3), involving possession or viewing of 

nudity oriented-material, may be unconstitutionally overbroad. State v. Young, 37 Ohio St.3d 

249, 251-252, 525 N.E.2d 1363 (1988) reversed on other grounds by Osborne v. Ohio, 495 U.S. 

103, 110 S.Ct. 1691, 109 L.Ed.2d 98 (1990). “Nudity” is statutorily defined as: 

[T]he showing, representation, or depiction of human male or female genitals, 
pubic area, or buttocks with less than a full, opaque covering, or of a female breast 
with less than a full, opaque covering of any portion thereof below the top of the 
nipple, or of covered male genitals in a discernibly turgid state. 

 
R.C. 2907.01(H). The definition, if used to describe “nudity” in R.C. 2907.323(A)(3), would 

criminalize morally innocent behavior, such as viewing pictures of a child merely in a state of 

undress.  

 Yet instead of striking down R.C. 2907.323(A)(3) as unconstitutionally overbroad, this 

Court “interpreted the ‘proper purposes’ exceptions set forth in R.C. 2907.323(A)(3)(a) 

(medical, scientific, judicial purpose, etc.) and (b) (parental consent) to narrow the offense and 

to exclude conduct that is morally innocent. Young at 251-252. When read with those 

limitations, the statute was not so broad that it outlawed all depictions of minors in a state of 

nudity, but rather only depictions which constitute child pornography. Id.  

 This Court narrowed the definition of nudity for purposes of R.C. 2907.323(A)(3) to 

only non-morally innocent possession of nudity-oriented material – material that constitutes a 

“lewd exhibition or involves a graphic focus on the genitals.” Id. at 252. The United States 

Supreme Court agreed that by limiting the statute’s application to exclude prohibitions of 

protected expression, the statute is constitutional. Osborne v. Ohio, 495 U.S. at 112-115.  
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B.  R.C. 2907.323(A)(1) and (A)(3) have nearly identical statutory exceptions. 
 
 Revised Code Section 2907.323(A)(1) prohibits the creation or production of nudity-

oriented material involving a minor and (A)(3) prohibits the possession or viewing of that 

material. Each subsection has almost identical statutory exceptions. Identical language is 

underlined and similar language is italicized below: 

2907.323(A)(1) 2907.323(A)(3) 
No person shall photograph any minor who is 
not the person’s child or ward in a state of 
nudity, or create, direct, produce, or transfer 
any material or performance that shows the 
minor in a state of nudity, unless both of the 
following apply: 
 

No person shall possess or view any material 
or performance that shows a minor who is not 
the person’s child or ward in a state of nudity, 
unless one of the following applies: 
 

(a) The material or performance is, or is to be, 
sold, disseminated, displayed, possessed, 
controlled, brought or caused to be brought 
into this state, or presented for a bona fide 
artistic, medical, scientific, educational, 
religious, governmental, judicial, or other 
proper purpose, by or to a physician, 
psychologist, sociologist, scientist, teacher, 
person pursuing bona fide studies or research, 
librarian, member of the clergy, prosecutor, 
judge, or other person having a proper interest 
in the material or performance; 
 

(a) The material or performance is sold, 
disseminated, displayed, possessed, controlled, 
brought or caused to be brought into this state, 
or presented for a bona fide artistic, medical, 
scientific, educational, religious, 
governmental, judicial, or other proper 
purpose, by or to a physician, psychologist, 
sociologist, scientist, teacher, person pursuing 
bona fide studies or research, librarian, 
member of the clergy, prosecutor, judge, or 
other person having a proper interest in the 
material or performance. 

(b) The minor’s parents, guardian, or 
custodian consents in writing to the 
photographing of the minor, to the use of the 
minor in the material or performance, or to 
the transfer of the material and to the specific 
manner in which the material or performance 
is to be used. 

(b) The person knows that the parents, 
guardian, or custodian has consented in 
writing to the photographing or use of the 
minor in a state of nudity and to the manner in 
which the material or performance is used or 
transferred. 
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C.  Appellate courts have relied on the nearly identical exceptions in A(3) to inform 
 the definition of nudity in (A)(1).  
 
 Most appellate courts, including the Second District, have held that “state of nudity” in 

R.C. 2907.323(A)(1) includes by definition lewdness or graphic focus on the genitals. See State 

v. Videen, 2d Dist. Montgomery No. 25183 2013-Ohio-1364 (finding one photograph was not 

lewd and reversed trial court), State v. Bickel, 5th Dist. Fairfield No. 13-CA-44, 2014-Ohio-

1718 (holding that “state of nudity” includes by definition lewdness or graphic focus on 

genitals), State v. Dolman, 6th Dist. Williams No. WM-10-007, 2010-Ohio-5505 (holding that 

“state of nudity” includes by definition lewdness or graphic focus on genitals), State v. Woods, 

9th Dist. Summit No. CA2008-05-045, 2009-Ohio-1168 (finding sufficient evidence of 

lewdness to uphold a conviction), State v. Burrier, 11th Dist. Geauga No. 98-G-2126, 2001-

Ohio-4323 (finding sufficient evidence of lewdness to uphold a conviction), State v. McDonald, 

12th Dist. Clermont No. CA2008-05-045, 2009-Ohio-1168 (finding sufficient evidence of 

lewdness to uphold a conviction).  

 Some appellate courts, including the Fourth District, have also held that lewdness or 

graphic focus on the genitals must be indicted and treated as an element of R.C. 

2907.323(A)(1). State v. Moss, 1st Dist. Hamilton No. C-990631, 2000 Ohio App. LEXIS 1639 

(April 14, 2000), State v. Graves, 184 Ohio App. 3d 39, 2009-Ohio-974, 919 N.E.2d 753 (4th 

Dist.). 

D. This Court should similarly find that the appropriate definition of nudity in A(1) 
 has the same limitation read into (A)(3) and as explained in State v. Young.  
 
 The nearly identical “proper purposes” exceptions set forth in R.C. 2907.323(A)(1)(a) 

and (b) should be similarly construed and limit the definition of nudity in both parts of the 

statute. In Young, this Court held that when the “proper purposes” exceptions set forth in R.C. 
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2907.323(A)(3)(a) and (b) are considered, the scope of the prohibited conduct narrows 

significantly. State v. Young, 37 Ohio St.3d at 251-252. Further, “the clear purpose of these 

exceptions” is to allow morally innocent possession or viewing of minors in nudity-oriented 

material. Id. at 252. The United States Supreme Court agreed and held “the statute is not 

unconstitutionally overbroad, since, in light of its specific exceptions, it must be read as only 

applying to depictions of nudity involving a lewd exhibition or graphic focus on the minor’s 

genitals.” Osborne at syllabus.   

II.  A person’s First Amendment rights must be the same when taking a morally 
 innocent nude picture of another’s child as possessing that same picture.  
  
 Depictions of nudity, without more, even if the subject is a minor, are protected 

expression. New York v. Farber, 458 U.S. 747, 765, 102 S. Ct. 3348, 73 L.Ed.2d 113 (1982). 

This Court protected possession or viewing of such depictions of nude minors where that 

conduct is “morally innocent.” Young at 251-252. The focus of the analysis is not whether the 

criminalized use of minor in nudity-oriented material is conduct or speech, but whether the act 

was morally innocent or immoral.  

 Despite this, the lower court in the present case focused on whether R.C. 

2907.323(A)(1) involved conduct or speech in order to distinguish between possession/viewing 

and creation/production of nudity-oriented material. Martin at ¶¶ 19-20. The court of appeals 

held that the possession/viewing of nudity-oriented material under R.C. 2907.323(A)(3) is 

significantly different from the creation/production of the same nudity-oriented material under 

R.C. 2907.323(A)(1). Id. And because creation/production “involves direct contact with a minor 

and creation of child nudity material,” it involves different State and personal interests and is 

not entitled to the same First Amendment protection as possession/viewing. Id. Thus, the court 

of appeals defined creation/production as conduct that does not implicate the same First 
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Amendment protections as possession/viewing. The lower court relied on the dissent in Graves, 

where the dissenting judge asked “[d]oes taking a nude picture of someone else’s child deserve 

the same level First Amendment protection as possession of that same picture?” and answered 

no. Id. at ¶ 19. 

 The answer, however, is yes. Just as there are morally innocent depictions of nude 

minors to possess and view, there are morally innocent depictions of nude minors to create and 

produce. It is morally innocent for a babysitter to take a picture of a child in the bathtub and to 

send it to friends or family. It is morally innocent for a preschool teacher to take a picture of a 

child finger-painting with her shirt off. It is morally innocent to photograph topless or bare-

bottomed children at the beach.  

 The lower court offered hypotheticals in favor of its ruling: “With any other holding, the 

‘photographing’ of a nude [presumed not obscene or lewd] minor without the purpose of 

sexually arousing the ‘photographer,’ e.g., for the purpose of embarrassing the minor or the 

purely pecuniary purpose of selling the image to a child pornographer, arguably would not be 

against the criminal law.” Id. at ¶ 26. Yet a statute should not be interpreted to broadly 

criminalize conduct otherwise protected by the First Amendment because construing it with 

limitation might make some arguably indefensible conduct legal. The prospect of crime, by 

itself does not justify laws suppressing protected speech. See Kingsley Int'l Pictures Corp. v. 

Regents of Univ. of N. Y., 360 U.S. 684, 689, 3 L. Ed. 2d 1512, 79 S. Ct. 1362 (1959). 

 If the purpose were to embarrass the minor, as in the first hypothetical, the conduct is 

outside what is intended to be punished by R.C. 2907.322, Ohio’s statutory criminalization of 

child pornography. Other criminal statutes are used to criminalize that kind of harassment such 

as prohibitions of telecommunications harassment and menacing by stalking. R.C. 2917.21 and 
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2903.211. The General Assembly has also responded to cyberbullying through enactment of the 

“Jessica Logan Act” that imposes several requirements on school districts to prevent bullying. 

2012 Am.Sub.H.B. No. 116.  

 If the purpose were to sell the image to a child pornographer, as in the second 

hypothetical, the production of the nudity-oriented material still should not be criminalized 

based solely on its eventual use. An end-user’s potentially immoral use of a production cannot 

bar First Amendment protection. The government may not prohibit speech because it increases 

the chance an unlawful act will be committed “at some indefinite future time.” Hess v. Indiana, 

414 U.S. 105, 108, 38 L.Ed.2d 303, 94 S.Ct. 326 (1973) (per curium). And even if such acts 

should be criminalized it is for the General Assembly, not this Court, to remedy by legislation.  

III.  Without narrowing the definition of nudity in R.C. 2907.323(A)(1), the statute is 
overbroad because it is not narrowly tailored to allow the production or creation of 
morally innocent depictions.  

 
 It is undeniable that protecting children is a legitimate, substantial government interest 

and child pornography can be criminalized to protect that interest. Meadows. But a statute that 

defines criminal conduct should not include what is constitutionally protected activity. State v. 

Romage, 138 Ohio St.3d 390, 2014-Ohio-783, 7 N.E.3d 1156. In Romage, this Court found 

Ohio’s child enticement statute was overbroad because it failed to require that solicitation, 

coaxing, enticing, or luring occur with the intent to commit any unlawful act and thus it 

criminalized association protected by the First Amendment. Id. at 394. This Court held that “a 

statute intended to promote legitimate goals that can be regularly and improperly applied to 

prohibit protected expression and activity is unconstitutionally overbroad.” Id. at 393. If 

otherwise, innocent scenarios where an adult “merely asks” a child if they need a ride home 

would be a crime. 
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 Here also, constitutionally protected activity such as a babysitter taking a morally-

innocent picture of a naked child would be a second-degree felony offense. The State may not 

suppress lawful speech as the means to suppress unlawful speech. “Protected speech does not 

become unprotected merely because it resembles the latter. The Constitution requires the 

reverse.”  Ashcroft v. Free Speech Coal., 535 U.S. 234, 255, 122 S.Ct. 1389, 152 L.Ed.2d 403 

(2002). 

Conclusion 

 This Court should find that R.C. 2907.323(A)(1) must be read with the same narrowed 

definition of nudity as construed by this Court in Young for R.C. 2907.323(A)(3) because they 

each have nearly identical statutory exceptions. A conviction for illegal creation or production 

of minor in oriented-material must be limited to immoral and not constitutionally protected 

conduct. Mr. Martin asks this court to reverse and remand his case to the trial court for the 

application of the narrowed definition of nudity.  

  Respectfully submitted, 
 
 

  /s/ Valerie Kunze________________________ 
Valerie Kunze (0086927) 
Assistant State Public Defender 

            250 East Broad Street – Suite 1400 
Columbus, Ohio 43215 
(614) 466-1551 
(614) 752-5167 – Fax  
valerie.kunze@opd.ohio.gov 
 
Counsel for Terry Lee Martin 
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 I certify that a copy of this document was sent by regular U.S. mail to April Campbell, 

Assistant Prosecuting Attorney, Montgomery County Prosecutor’s Office, P.O. Box 972, 

Dayton, Ohio 45422-0972, this 23rd day of April, 2015. 

 

  /s/ Valerie Kunze________________________ 
Valerie Kunze (0086927) 
Assistant State Public Defender 

   
  Counsel for Terry Lee Martin 
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