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MEMORANDUM IN SUPPORT

L INTRODUCTION AND STATEMENT OF FACTS

This case comes before the Court on an original action by Relators Barbara
Andersen and Michael McCarthy (the “Relators”), against the City of Cleveland (the
“City™) “for Its abdication of building and housing code enforcement and its false
prosecution and conviction concerning proper site grading and easement use.” Relators’
Original Action and Complaint at (.

Relators” complaint, styled as an original action, actually arises out of 2 2013
Eighth District decision. The City of Cleveland moves this honorable Court 1o take
judicial notice of the filings and opinions in the Eighth Appellate District case of City of
Cleveland v. Andersen, §th Dist. Cuyahoga No, CA 13 99688, 2013-Ohio-4710 as
detailed below. See City of Cleveland v. Andersen, 8th Dist. Cuyahoga No. C4 13
99688, 2013-Ohio-4710, attached as Attachment A, The case was heard on appeal from
City of Cleveland v. Andersen, 2012 CRB 18789, The City also requests that the Court
take judicial notice of Cleveland v. McCarthy, 197 Ohio App.3d 616, 2011-Ohio-6753
(8“1 Dist. 2011), Attachment B, on appeal from Cleveland v. McCarthy 2009 CRB
010462, as many of the same arguments were raised in that case as well and it was cited
in the Complaint. The Court has acknowledged the need for a court, on occasion, to take
judicial notice of undisputed facts. Brown v. City of Cleveland, 66 Ohio 5t. 2d 93, 98,
420 N.E.2d 103, 107 (1981), This includes judicial notice of a docurnent filed tn another
court ‘not for the truth of the matters asserted in other litigation, but rather to establish the
fact of such litigation and related filings. State ex rel. Coles v. Granville, 116 Ohio St. 3d

231, 236, 2007-Ohio-6057, 877 N.E.2d 968 {citing Kramer v. Time Warner, Inc. (C.A2,



19913, 937 F.2d 767, 774). Furthermore, although it is true that determination upon a
motion to dismiss cannot rely on allegations or evidence outside the complaint, courts are
free to consider memoranda, briefs, and oral arguments on legal 1ssues through judicial
notice in determining whether a complaint should be dismissed, and this material is not
considered to constitute matters outside the pleadings that would necessitate a summary-
judgment determination. See Scotf v. Cleveland, 112 Ohio St. 3d 324, 328, 2006-Ohio-
6573, 859 N.E.2d 923 (internal citations emttted) A court can take judicial notice of prior
proceedings for the purposes of determining questions of subject matter jurisdiction and
res judicata, Hundley v. Vectren Energy Delivery Of Ohio, Inc., 2 Dist. Montgomery
No. 19870, 2003-Ohio-6237. In the instant case, the City of Cleveland asks the Court
only to take judicial notice of documents cited to in the Relators™ Original Action and
Complaint,
Relator Barbara Andersen (“Andersen™) owns the property located at 3802

Bosworth Road Cleveland, Ohio. Relators® Original Action and Complaint at 1.
On January 11, 2012, the City inspected the property at 3802 Bosworth Road and found
excavated land which compromised the neighbor’s fence. See Amended Brief of
Appellee City of Cleveland at pg. 2, attached as Attachment C. The Department of
Building and Housing issued a violation notice on January 12, 2012, See Id. The
violation notice was subsequently appealed to the Board of Building Standards. See Id.
After hearing the matter, the Board of Building Standards denied Andersen’s appeal on
February 15, 2012, See Id

On January 29, 2013 the case was brought to trial before the Cleveland Municipal

Housing Court. See /d. On February 26, 2013, the court issued a Judgment Entry, (See

[



Id.) that stated that the City had met its burden on four (4) counts. See Jd at pg. 3-4. Sce
Id. at pg. 4. Andersen filed a Notice of Appeal from the decision on March 21, 2013,
The Eighth District affirmed the municipal court on October 24, 2013. See exhibit A.
Under Appellate Rule 4, the right of appeal to the Ohio Supreme Court extinguished
December 9, 2013, S.Ct.Prac.R. 6.01(A)(1); 8.Ct.Prac.R.6.01(A)(3).

.  LAW AND ARGUMENTY

A. The Relators’ Cemplaint fails for lack of subject matter jurisdiction and
therefere must be dismissed will all claims for relief denied.

Under Section 2(BX1), Article IV of the Ohio Constitution, the Court has original
jurisdiction in quo warranto, mandamus, habeas corpus, prohibition, procedendo, any
cause on review as may be necessary to its complete determination, and all matters
relating to the practice of law, including the admission of persons to the practice of law
and the discipline of persons so admitted. ProgressQhio.org v. Kasich, 129 Ohio St, 3d
449, 450, 201 1-Ohio-4101 , 953 N.E.2d 329, Neither the Rules of Civil Procedure nor
statutes can expand the Supreme Court's oniginal jurisdiction and require it to hear an
action not authotized by the Ohio Constitution. State ex rel. Cleveland Municipal Court
v. Cleveland City Council, 34 Ohio 8t. 2d 120, 63 Ohio Op. 2d 199, 296 N.E.2d 544
(1973),

The instant original action does not fall into one of the explicitly stated categories in
Article IV. Furthermore, the instant case does not gualify ag a “cause for review.” Thus,
the Court 1s without original jurisdiction and should dismiss the Relators® Original Action
and Complaint and deny all claims for relief, See State ex rel. Whitehead v, Sandusky
Cty. Bd. of Commprs., 133 Ohio St. 3d 561, 565, 2012-Ohio-4837, 979 N.E.2d 1193,

(finding that the Court did not have original jurisdiction over claims for declaratory



Jjudgment; see also State ex rel. Governor v. Taft (1994), 71 Ohio St.3d 1, 3, 640 N.E.2d
1136, (finding that the Court did not have original jurisdiction in prohibitory injunction),

B. The Relators’ Complaint should be dismissed for failure to attach an
affidavit specifying the details of the ¢laim.

The Relator’s Original Action and Complaint fails to comply with Supreme Court
Rule of Practice 12.02 (B)(1) and therefore should be dismissed with prejudice and all
claims for relief should be denied.

The Supreme Court Rules of Practice govern the procedure and form of documents in
all original actions before the Court. See 8.Ct.Prac.R. 12.01 (A)2)(a). Therefore, any
and all of the Court’s Rules are binding on the parties to this original action. Under
S.Ct.Prac.R. 12.02 (B)(1), “[a]ll complaints * * * shall be supparted by an affidavil
specifying the details of the claim, and may be accompanied by a memorandum in
support of the writ.” (emphasis added).

The only case interpreting this rule is inapplicable to the instant case because in that
case affidavits were filed with the complaint, State ex rel. Commt. for Charter
Amendment Petition v. Maple His., 140 Ohio St. 3d 334, 337, 2014-Qhio-4097,
(reviewing whether the affidavits were made with personal knowledge). Ample case law
exists interpreting the rule under its identical predecessor. Effective June 1, 1994,
8.Ct.Prac.R. (X)(4)(B) was renumbered. The language in 8.Ct.Prac.R. 12,02 (B) was
retained in its entireiy, The only change to the Section was its numbering. Failure to
comply with 8.Ct. Prac.R. X(4)(B), and through 3.Ct.Prac.R. 12.02 (B) as renumbered,
warrants dismissal of the original action. See State ex rel. Evanys v. Blackwell, 111 Ohio
St. 3d 437, 442, 2006-Ohio-5439, 857 N.E.2d 88. In fact, the sSupreme Court has

“routinely dismissed original actions, other than habeas corpus, that were not supported



by an affidavit expressly stating that the facts in the complaint were based on the affiant's
personal knowledge.” Il at 443 (citing State ex rel. Hackworth v. Hughes, 97 Ohio 5t.3d
110, 2002-Ohio-5334, 776 N.E.2d 1050; State ex rel. Tobin v. Hoppel, 96 Ohio 5t.3d
1478, 2002-Ohio-4177, 773 N.E.2d 554; State ex rel. Shemo v. Mayfield Hts. (2001), 92
Ohio $t.3d 324, 750 N.E.2d 167). In the instant case, no affidavit was filed at all.

Furthermore, Relators’ pro se statug before the Court does not save the Relators from
dismissal with prejudice. In an original action, such as the instant case, “pro se ltigants *
* * are held to the same standard as litigants who are represented by counsel.” State ex
rel. Leon v. Cuyahoga Cty. Court of Common Pleas, 123 Ohio St. 3d 124, 124, 2009-
Ohio-4688, 914 N.E.2d 402 (quoting State ex rel. Fuller v. Mengel, 100 Ohio St.3d 352,
2003-Ohio-6448, 800 N.E.2d 25; Sabowri v. Ohio Dept. of Job & Family Servs., 145
Ohio App.Jd 651, 654, 763 N.E.2d 1238 (2001).

Therefore, due to the Relators’ failure to comply with S.Ct.Prac.R. 12.02 (B)(1),
Relators” Original Action and Complaint should be digmissed with prejudice and all
requests for relief should be denied.

C. The Relator’s Original Action and Complaint is barred under the
doctrine of res judicata.

Res judicata bars Relators’ Original Action and Complaint through issue and
claim preclusion. The doctrine of res judicata involves both claim prectusion (historically
called estoppel by judgment in Ohio) and issue preclusion (traditionally known as
collateral estoppel). See Grava v. Parkman Twp., 73 Ohio St. 3d 379, 381, 1995-Ohio-
331, 633 N.E.2d 226, 228, see also Whitehead v. Gen, Tel. Co. (1969), 20 Ohio St.2d
108, 254 N.E.2d 10; Krahn v. Kinney, 43 Ohio St.3d 103, 107, 538 N.E.2d 1058, 1062

(1989); 46 American Jurisprudence 2d (1994) 780, Judgments, Section 516. “A final



Judgment or decree rendered upon the merits, without fraud or collusion, by a court of
competent jurisdiction * * * is a complete bar to any subsequent action on the same claim
or cause of action between the parties or those in privity with them.” Norwood v,
McDonald, 142 Ohio St, 299, 27 0.0. 240, 52 N.E.2d 67 (1943), paragraph one of the
syllabus. The parties are co-owners of the home and therefore are in privity, Privity is
also found through the two underlying suits. Furthermore, “[i]t has long been the law of
Ohio that ‘an existing final judgment or decree between the parties to litigation is
conclusive as 1o all claims which were or might have been litigated in a first lawsuit’.”
Croodson v. McDorough Power Eguip., Inc., 2 Ohio St. 3d 193, 443 N.E.2d 978, 986
(1983) (quoting Rogers v. Whitehall, 25 Ohio $t.3d 67, 69, 25 OBR 89, 90, 494 N.E.2d
1387, 1388 (1986)) (“We also declared that *[t]he doctrine of res judicata requires a
plamntiff to present every groumd for relief in the first action, or be forever barred from
asserting it.*").

Through Relators’ own admissions, many of the issues brought forth in the
Original Action and Complaint are barred by res judicata. Issue preclusion bars each of
the claims that were already litigated. These barred claims include: resolution of the
matters with the City of Cleveland, Municipal Housing Court and Eighth District Appeals
Court, See Relators’ Original Action and Complaint at pe. 1; issues regarding improper
site grading, /d; mistepresentations of the law, regulations and physical facts, Id. at 6; and
willful ignorance and negligence of proper application of City codes, Id. at 8. All other
issues, including but not limited to allegations of false prosecution and conviction, Jd at
(; the failure to dispatch a credible assessor, 1d at 9; impropriety of influence, Id at 13;

and due process considerations regarding a fair hearing, /d at 30, are barred by claim



preclusion, as they could have and should have been raised in the appropriate actions
betore the previous courts.

Relators” Original Action and Complaint requests a fair hearing and uniform
enforcement and application of law and regulation in its ad damanum clause. See Id at
30. These issues, as well as the underlying claims referenced above, were brought before
the Eighth District in 2013. If, however, Relators had any disagreement with the decision
of the Eighth District, their only recourse was through timely appeal to this Court prior to
December 9, 2013, “To perfect an appeal or right {sic], the appellant shall file a notice of
appeal in the Supreme Court within forty-five days from the entry of the judgment being
appealed.” 3.Ct.Prac.R. 6.01 (A)(1). “The time petiod designated in this rule for filing a
notice of appeal is mandatory, and the appeliant’s failure to file within this time period
shall divest the Supreme Court of jurisdiction to hear the appeal™ * * * §.Ct.Prac.R. 6.01
(A)3)

Furthermore, the Respondents did not file 2506 administrative appeals of the
Board of Building Standards and Appeals decisions, Consequently, they did not exhaust
their administrative remedies. A party seeking relief from an administrative decision
must pursue available administrative remedies before pursuing action in a court.
Noernberg v. Brook Park, 63 Ohio St.2d 26, 29, 406 N.I..2d 1095 (1980), citing State ex
rel. Lieux v. Westiake, 154 Ohio 8t. 412, 96 N.E.2d 414 (1951). Therefore, all claims are
barred by res judicata or are otherwise time-barred and this honorable Court is without

jurisdiction to hear the claims.



III. CONCLUSION

Relators® Original Action and Complaint lack subject matter jurisdiction, fail to
comply with the Supreme Court Rules of Practice, and are barred under the doctrine of
res judicata. Consequently, the Relators’ Original Action and Complaint should be
dismissed with prejudice and all requests for relief should be denied.

WHEREFORE, the City of Cleveland respectfully moves this Honorable Court for an
Order dismissing the Relators’ Original Action and Complaint, with prejudice, together
with such other and further relief that are just and proper.

Respectfully submitted,

BARBARA A, LANGHENRY (0038838)
Director of Law

Room 106—/City Hall

601 Lakeside Avenue E.
Cleveland, Ohio 44114-1077
(216) 664-3584

(216) 420-8291 Fax
warmstrong(@city.cleveland.oh.us

Counsel for Respondent
City of Cleveland
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COUNTY OF CUYAHOGA

STATE OF OHIO

55 AFFIDAVIT

I, William H. Armstrong, Jr., in the capacity of Assistant Director of Law and as attorney

for the Respondents, make this affidavit and being first duly sworn state as follows:

1.

Attachment] is an accurate and complete copy of the Journal Entry and Judgment of the
Eighth Appellate District Court of Appeals, Cuyahoga County, for Case CA -13- 99688,

Attachment 2 is an accurate and complete copy of the Journal Entry and Judgment of the
Eighth Appellate District Court of Appeals, Cuyahoga County, for Case CA -11- 96004.

Attachment 3 is an accurate and complete copy of the Amended Brief of Appellee City of
Cleveland for for Case CA -13- 99688.
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FRANK D. CELEBREZZE, JR., P.J.:

{91} Defendant-appellant, Barbara Anderson, appeals the judgment of the
Cleveland Municipal Housing Court finding her to be in violation of numerous Cleveland
Codified Ordinances. After a careful review of the record and case law, we affirm the
judgment of the lower court,

k. Factual and Procedural History

{92} Appellant owns the property located at 3802 Bosworth Road, Cleveland,
Ohio, On January 11, 2012, Cleveland building inspector Rhonda Derrett inspected the
property and found that appellant had excavated a swale along the property line dividing
the subject property from the adjacent property. The inspector found that the excavation
was unsupported and was compromising the neighbor’s fence. On January 12, 2012, the
Department of Building and Housing issued violation notice V12001419, The violation
notice was appealed to the Board of Building Standards. On February 15, 2012, the
Board of Buwlding Standards denied the appeal and remanded the matier to the
Department of Building and Housing for further action. Appellant did not appeal the
decision of the Board of Building Standards.

19131 On May 29, 2012, the city of Cleveland {iled a complaint against appellant in
the Cleveland Municipal Housing Cowrt. The complaint charged appellant with failing
to comply with the order of the Director of Building and Housing in violation of
Cleveland Codified Ordinances (“CCO”) 3103.25(e); failure to comply with a stop-work

order in violation of CCO 3103.07(a); faillure to oblain a permit for a retaining wall and



excavation in violation of CCQ 3105.01(a); failure to keep approved plans at the work
site in violation of CCQ 3105.05; work not in accordance with stamped plans in violation
of CCO 3105.04(a)2); failure of person causing excavations to prevent movement of
earth of adjoining properties in violation of CCO 3125.01(a)(1); failure to protect
permanent excavations by permanent means where necessary to prevent the movement of
the earth of adjoining properties in violation of CCO 3125.01(b)(1); and failure to provide
positive drainage on excavation so as to prevent a nuisance from being created in
violation of CCO 3125.01(d)(1).

{914} Having given appellant until February 11, 2012, to comply with the listed
violations, the city charged appellant with 102 days of non-cormnpliance, running until the
city’s reinspection of the property on May 24, 2012, Under CCO 3103.99(a), each day
out of compliance constituted a separate offense.

{95} On January 29, 2013, the matter proceeded to a bench trial.  On February 26,
2013, the Cleveland Municipal Housing Court issued a judgment entry and opinion. In
its opinion, the trial court found that the city, by testimony and documentary evidence,
demonstrated beyond a reasonable doubt, that

(1) the defendant was the owner of the property during at least the period
from January 11, 2012 through May 24, 2012,

(2) the property was inspected on January 11, 2012,
(3) as of that date, the city’s inspector observe a swale had been excavated
along the property line dividing the subject property from the adjacent

property,

(4) the swale excavation was unsupported,



(5) the edges of the swale were eroding such that the fence posts on the

adjacent property had become exposed and earth from the adjacent property

was falling into the swale,

(6) no permits had been pulled for excavation or a retaining wall,

(7) the violation notice was sent to defendant and delivery was confirmed,

(8) the property was reinspected on May 24, 2012,

(9) as of that date, the swale had not been filled in,

(10) the edges of the swale had continued to erode,

{(11) no permits had been pulled,

{(12) no retaining wall had been constructed, and

(13) the violations had not been corrected.

{96} On application of these findings of fact to the charges brought against
appellant, the trial court reached the following conclusions:

(1) appellant was (a) the respounsible party, (b} was ordered to correct a

violation, (¢) was given notice, and (d) failed to correct said violations as of

reinspection on May 24, 2012, a period of 102 days;

(2) appellant was responsible for the excavation of the swale and failed to

prevent movement of the earth of adjoining properties in violation of CCO

3125.01(AX1);

{3) that the swale excavation was permanent and was not protected by

permanent means a3 necessary to prevent the movement of the ecarth of

adjoining properties in violation of CCO 3125.01(B)(1); and

(4) appellant {alled to provide positive drainage of the swale excavation and

in doing so created the nuisance conditions of standing water and ongoing
grogion in violation of CCO 3125.01(D)(1).



{97} The trial court determined that the city failed to meet its burden on the
remaining charges. Having found appellant guilty on four charges over a period of 102
days each, the trial court sentenced appellant to a term of two years community control.
As part of the community control sentence, appellant was required to pay a fine of
$5,000, with 10 percent due on March 26, 2013, and the remainder suspended, pending
code compliance.

{98} Appellant now brings this timely appeal, pro se, raising one assignment of
ervor for review:

I. Barbara Andersen was denied due process by the Court’s failure fo

dispatch an expert/engineer to perform a Uniform Assessment or recoghize

the parcel in its entirety as prescribed by ORC 1515.01(H)1) and Ohio’s

“Uniformity Claunse™ Art. 2, Sec. 26, As a result, the Court placed undue

weight on the City’s inspections and testimony and failed to evoke the

“Reasonable Use Rule,” thus violating the appellant’s property rights in not

allowing reasonable use of easement in its entirety and the privilege of CCO

3125.01(d)(1) positive drainage OAC 1804.3 Site Grading and rights of

“Hasement.”

II. Law and Analysis

{9[9} In her sole assignment of error, appellant argues that the trial court denied her
due process by failing to dispatch an expert engineer to perform a uniform assessment or
recognize the parcel in its entirety, as prescribed by R.C. 1515.01(H)1) and Ohio’s
Uniformity Clause, Appellant further asserts that “the trial court placed undue weight on
the city’s inspections and testimony and failed to invoke the ‘Reasonable Use Rule.™

{930} Initially, we note that, 10 the extent appellant challenges the sufficiency or

weight of the evidence supporting the trial court’s decision, she has failed to include the



irial transcript for our review and, in its absence, we presume the regularity of the
proceeding below. In re Guardianship of Muehrcke, 8th Dist. Cuyahoga Nos. 85087 and
85183, 2005-Ohio-2627.

{411} With respect to appellant’s contention that the trial court erred in failing to
order a uniform assessment, as defined under R.C. 1515.01(H)(1), of the subject property
and its adjacent lots, we note that Chapter 1515 relates to the powers and responsibilities
of Ohio’s Soil and Water Conservation Comimissions, and therefore is inapplicable to the
instant matter. Under the circumstances presented in this case, the trial court had no
obligation to order a uniform assessment of the relevant properties.

{912} Furthermore, to the extent appellant argues that the excavation of the swale
was necessary to remedy the improper drainage of her neighbor’s property, we note that
this court has not been presented with any evidence to support such an allegation, nor was
the neighboring property an issue before the trial court. Moreover, the condition of the
neighboring property did not negate appellant’s own duty to comply with the relevant
provisions of the Cleveland Codified Ordinances.

19113} Accordingly, without addressing the reasonableness of appellant’s conduct,
we find no merit to appellant’s contention that the “Reasonable Use Rule,” as developed
in McGlashan v. Spade Rockledge Terrace Condo Dev. Corp., 62 Ohio 8t.2d 53, 402
N.E.2d 1196 (1980), should render her conduct harmless. In our view, the doctrine is not
intended to be used as a defense to criminal charges, and appellant has presented this

court with no case law to hold otherwise.



{914} Finally, we find no merit to appellant’s argument relating to her belief that
she was entitled to excavate the swale based on an alleged right to an easement on the
neighboring property, Appellant has presented no evidence establishing the existence of
an easement, and there is no documentation in the record to support the existence of such
a property right.

{9115} Based on the foregoing, appellant’s sole assignment of error is overruled.

{916} Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the Cleveland
Municipal Housing Court to carry this judgment into execution. The defendant’s
convietion having been affirmed, any bail pending appeal is terminated. Case remanded
to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure,

FRANK. D. CELEBREZZE, IR., PRESIDING JUDGE

SEAN C. GALLAGHER, J., and
KENNETH A. ROCCO, 1., CONCUR
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MARY EILEEN KILBANE, Administrative Judge.

{91} Defendant-appellant, Michael McCarthy, appeals his convictions for
viclating the housing code of plaintiff-appellee, the city of Cleveland. Finding merit to
the appeal, we vacate McCarthy’s convictions and remand this case for further
proceedings.

{9127 McCarthy and Barbara Anderson were co-owners of a house located at 3802
Bosworth Road in Cleveland, Ohio. In October 2008, the city of Cleveland Department
of Building and Housing (“the board”™) sent McCarthy and Anderson a notice that they had
violated several sections of the housing code. The violations were listed as follows: the
exterior property area contains unlicensed motor vehicles (Cleveland Codified Ordinances
(€.C.0.) 369.18); the exterior property area contains wrecked, dismantled, or inoperative
maotor vehicles (C.C.0. 369.18); the exterior masonry front steps are in need of repair and
pointing (C.C.0. 369.13); the exterior step handrail is broken, deteriorated, and/or missing
(C.C.0. 369.13); the exterior wall siding is loose, deteriorated, broken, and/or missing

(C.C.0. 369.15); the premises shall be maintained free of any debris, material, or condition



that may create a health, accident, or fire hazard, or which iz a public nuisance (C.C.O.
369.18); the garage walls and garage door are deteriorated and/or broken (C.C.0O. 369.19);
the exterior walls are not inaintained weather resistant (C.C.0. 369.15); and the garage is in
need of painting (C.C.0. 369.15).

{93} In April 2009, the city filed a complaint against Anderson for failing to
rectify the violations. McCarthy’s name was not listed on the complaint. In May 2009,
Anderson enfered a plea of no contest. Thereafter, the housing court issued numerous
continuances at Anderson’s request 5o she could remedy the violations,

4} On April 24, 2009, which was prior to Anderson’s no-contest plea, the board
issued a notice of violation to McCarthy for a swale he had dug between his house and the
neighbor’s house and ordered him to fill in the swale." McCarthy built the swale in order
to prevent water from entering his property. However, the swale was too close to the
neighbor’s fence, which caused the fence to lean and its posts to come out of the ground.
On May 28, 2009, McCarthy filed an appeal from the violation issued by the board with the
City’s Board of Building Standards and Building Appeals (“Building Appeals™).

19137 Following a hearing, Building Appeals decided on August 19, 2009, that
McCarthy could have a swale between the properties, but he was ordered to backfill the
area where the swale was compromising the neighbor’s fence, McCarthy also had to
move the swale 12 inches from the property line. McCarthy did not appeal this order to

the court of common pleas.

‘A swale is a grassy depression in the ground designed o coBect stormewater runoff,



{96 On January 12, 2010, the housing court held a hearing on the violations
against Anderson.  Both Anderson and McCarthy attended this hearing, At the
beginning of the hearing, the court asked McCarthy to identify himself. McCarthy
introduced himself and stated that he was “the one doing the work on the house.™ He then
asked the court to be substituted as the defendant because Anderson’s work schedule made
it difficult for her to appear before the court. McCarthy advised the court that his name
was listed on the deed. The following exchange then took place:

COURT: Mr. McCarthy, typically how this works ig if the complaint is

amended then it will be amended to your name. ['il ask you if you object?

If you say no then we’ll proceed. Then I'll ask you for your plea, and the

plea would be the same as Ms. Anderson’s plea. Typically that’s what

happens. Otherwise, the City won’t move to amend it 1o your name. Soif

you plead not guilty and want a trial then they won’t move to amend it.  Am

I outlining that right?

[CITY]: Yes, your Honor, I would not want to go back—we’ve been

dealing with this case and to go back to trial—if he wants to take on the

responsibility, but he does have a right to plead guilty, not guilty or no

contest.

COURT: Right he does. So how would you like to proceed? Do you
want to go under that basis? McCarthy, do you have any questions?

McCARTHY: No.
$os

COURT: The City moves to amend the complaint into your name, sir. Do
you object?

McCARTHY: No.
COURT: Without objection, how do you plead?

McCARTHY: P'm not exactly sure, but there are issues at the property and
it needs to be fixed.



COURT: You have the choice of three pleas, guilty, not guilty or no
contest?

McCARTRHY: No contest.

COURT: When you enter a plea of no contest, it is not an admission of

guilty, but is an admission that the violations existed; and you give up your

right to a jury irial; right against self-incrimination; your right for

comprlsory process, and your right to have the City prove your guilt. Do

you understand your rights?

McCARTHY: Yes.

COURT: And do you wish to move forward without an attorney?

McCARTHY: Yes.

7y Following this hearing, the court held numerous other hearings to obtain a
status update on McCarthy’s repair of the property. At these hearings, McCarthy’s main
focus was that he believed the swale between his property and his neighbor’s property
should not have to be filled in, an issue that was not relevant to the citations to which he
pled no contest.  The court explained that Building Appeals had held that MeCarthy could
keep the swale, but he had to backfill the area around the neighbor’s fence posts and move
the swale 12 inches away from the property line.

{9 8% At the April 27, 2010 hearing, McCarthy continued to argue that his trench
was not causing the neighbor’s fence problems. The record indicates that McCarthy had
stopped making repairs to the house and the debns had again accumulated in the yard.
The court ordered him to comply and backfill the swale or be imprisoned. McCarthy had

until May 11, 2010, to comply. Then the cowrt, on its own motion, continued the matter to

May 18, 2010.



{9} Atthe May 18, 2010 hearing, the inspector stated that when he observed the
property onn May 17, 2010, the garage still needed painting, piles of debris were still in the
yard, there were missing bricks on the steps, the siding had not been repaired, and no
backfilling of the swale had occurred. The court found that McCarthy was not in
compliance, imposed a $2,000 fine, and ordered McCarthy to serve 60 days at the
Warrensville House of Corrections, 58 days of which were suspended.

% 10} McCarthy now appeals, raising the following single assignment of error for
review.

ASSIGNMENT OF ERROR ONE

McCarthy was denied due process by the Court’s failure to arraign

him and explain the nature of the charges and the possible penalties in

violation of [Crim.R. 5 and 10]. As a result, the pre-plea procedure was

fatally defective and resulted in McCarthy being ignorant of his basic rights.

{9 11} McCarthy argues that his no-contest plea was defective because the court
tailed to comply with Crim.R. 5 and 10. S$pecifically, he argues that he was not advised of
(1) the nature of the charges to which he was pleading, (2) his right to have appointed
counsel, (3) his right to remain silent, and (4) his right to request a jury.

{912} Crim.R. 5(A) governs initial appearances and preliminary hearings and
requires the trial court (o inform the defendant

(1) [olf the nature of the charge against him; (2) [tihat he has a right to

counsel and the right to a reasonable continuance in the proceedings to

secure counsel, and pursuant to CrimR. 44, the right to have counsel
assigned without cost to himself if he is unable to employ counsel; (3) [ifhat

he need make no statement and any statement made may be vsed against

him; (4) {o]f his right to a preliminary hearing i a felony case, when his

initial appearance is not pursuant to mdictment; {5) [o]f his right, where
appropriate, to a jury trial,



913} Crim.R. 10 governs arraignments and requires that when a defendant does
not have counsel and is called upon to plead, the court must determine that the defendant
understands his rights, including the right to counsel, the right to reasonable continuance to
secure counsel, the right to appointed counsel under Crim R, 44, and the right to remain
silent.”

{914} “The Crim.R, 5(A) and Crim.R. 10 requirements that the accused be
informed of his right to counsel applies to misdemeanor prosecutions that, as in the present
case, could result in incarceration. State v. Wellman [(1974), 37 Ohio $t.2d 162, 309
N.E.2d 915}, paragraph one of the syllabus * **  Compliance with Crim.R. 5 Is
mandatory, and a trial court’s fallure to comply with the rule ‘invalidates the entire
proceeding.”  State v. Boerst {1973), 45 Ohio App.2d 240, 241, [343 N.E.2d 141];
Cleveland v. Whipkey (1972), 29 Ohio App.2d 79, [278 N.E.2d 374] * * *.* Middletown
v. Mclntosh, Butler App. No. CA2006-07-174, 2007-0Ohio-3348, 9 6.

{915} In the instant case, the transcript of McCarthy’s initial appearance reveals
that the court failed to comply with Crim.R. 5 and 10.  OnJanuary 12, 2010, Anderson and
McCarthy appeared before the housing court regarding the violations to which Anderson
had pled no contest.  McCarthy introduced himself and asked the court to be substituted as
the defendant because Anderson’s work schedule made it difficuit for her to appear before

the court.  Without advising McCarthy of the charges against him, the court stated:

*Crim R, 44(B), governing counsel in petty offenses, provides that “[wlhere a defendant charged with a petty
offense is unable to obtain counsel, the court may assign counsel to represent him.  When a defendant charged with a
petty offense is unable (o obtain counsel, no sentence of confingment may be imposed upon him, anless after being
fully advised by the court, he knowingly, intelligemly, and voluntarily waives assigoment of counsel,”



COURT: Mr. McCarthy, typically how this works is if the complaint is
amended then it will be amended to your name. T'1l ask you if you object?
If you say no then we’ll proceed. Then I’ll ask you for your plea, and the
plea would be the same as Ms. Anderson’s plea. Typically that’s what
happens. Otherwise, the City won’t move 10 amend it to your name. So if
you plead not guilty and want a trial then they won’t move to amend it. * * *

o

COURT: So how would you like to proceed? Do you want to go under
that basis? McCarthy, do you have any questions?

MoCARTILY: No.
L

COURT: The City moves to amend the complaint into your name, sir. Do
you object?

McCARTHY: No.
COURT: Without objection, how do you plead?

MeCARTHY: I'm not exactly sure, but there are issues at the property and
11 needs to be fixed.

COURT: You have the choice of three pleas, puilty, not guilty or no
contest?

McCARTHY: No contest.

COURT: When you enter a plea of no contest, it is not an admission of
guilty, but is an admission that the violations existed; and you give up your
right to a jury trial; might against self-incrimination; your rvight for
compuisory process, and your right to have the City prove your guilt. Do
you understand your rights?

McCARTHY: Yes.

COURT: And do you wish to move forward without an attorney?

McCARTHY: Yes.



{16! Upon review of the record, we find that the trial court did not comply with
the mandates of Crim.R. 5 and 10 at the time of McCarthy’s initial appearance. Here, the
court failed to advise McCarthy of (1) the numerous charges against him, (2) his right to
counsel before accepting his plea, and (3) that McCarthy need make no statement and that
any statement made might be used against him. The court further failed to ensure that
McCarthy fully understood and was intelligently relinquishing his right to counsel.

{4 17} Additionally, we find that the trial court did not comply with the mandates of
Crim.R. 11(E) in that before accepting McCarthy’s no-contest plea, the trial court did not
inform McCarthy of the effects of the guilty, not-guilty, and no-contest pleas.”

19 18} As aresult of the trial court’s failure to satisfy these requirements, the entire
proceeding against McCarthy is invalid. See Melnrosh, 2007-Ohio-3348, at § 14, citing
Boerst, 45 Ohio App.2d 240, 343 N.E.2d 141. See also State v. Thompson, 180 Ohio
App.3d 714, 2009-Ohio-185, 907 N.E,2d 329, 9 18.

{% 19} Based on the foregoing, McCarthy’s sole assignment of error is sustained.

{920} Accordingly, the judgment is reversed. McCarthy’s convictions are

vacated, and this cause is remanded for further proceedings consistent with this opinion.

Judgment accordingly.

*Crim.R. 11(E) provides that “{i]n misdemeanor cases involving petty offenses the court may refuse io accept
a plea of guilty or no contest, and shall not accept such pleas without first informing the defendani of the effect of the
plea of guilty, no contest, and net guilty.  The counsel provisions of Crim. R. 44(B) and (C) apply 1o division (E) of
this rule.”



JONES, J., concurs.

BLACKMON, ]., dissents.

PATRICIA ANN BLACKMON, Judge, dissenting.

{8 213 1respectfully dissent from the majority opinion. I agree that McCarthy was
never arraigned or subject to a preliminary hearing during which the complaint would have
been read to him. Nonetheless, immediately after accepting his plea, the cowt went
through the list of violations with McCarthy to ascertain the status of repairs, McCarthy
never argued that the violations did not exist. In fact, he was the party responsible for
undertaking the repairs prior to the plea being entered. For 16 months after the plea,
McCarthy engaged in conversations with the court regarding the violations and never
stated that he was innocent of any of them. The only violation that McCarthy contested
was the swale between the property lines; however, this was not the result of the no-contest
plea, but was the result of an order from Building Appeals. Accordingly, under the
unusual facts of this case, I do not believe that McCarthy was prejudiced by the court’s
failure to formally advise him of the violations to which he pled. [ would find no

reversible error and affinn.
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I, ' ABBIGNMENTS OF ERROR
Andersen’s Assignment of error:

Barbare Andersen was denied due process by the cowt’s failure to dispateh m
expertfengineer lo perform & Uniform Asscaament or recognize the percol in its entirety
ag preseribed by ORC 1515.01(H)(1) and Ohio’s “Uniformity Clavse” Art.2 Section 26.
As 4 result, the Court placed undue weight on the City's inspections and testhnony and
faled to eveke the “Reasonable Use Rule,” fhus violating the Appellant’s property rights
in not allowing ressonable use of easement in its entirety and the privilege of CCO
2501 positive drainape OAC section 18043 Site CGrading and rights of

“Crazernont,®

. ISSUES PRESENTED

Because Andersen fafled to file a complete record, this Convt must assume the
regularity of the procsedings in the frial court and the sufficiency of evidenst fo
supspart the trial coprt’s decisiow. \

{leveland presented evidenee beyond a reazonable doubt that Andersen was in
vioiation of excavating the carth to cawse & pubdic nuisance,

Appellant relies on a deficiiion for an epsement in granting use znd enjoyment of
another withoat 2 formad legal documens,

Andersen relivs on vase law that is nof applicable ¢o this case.



i,  STATEMENT OF THE FACTS

Appellant Barbara Anderson {("Andersen™) owns the property located at 3802
Bosworth Cleveland, OGhlo. On Jamuary 11, 2012, Inspector Demett inspecied the
proporty at 38302 Bosworth. At the property the inspector found excavated land which
compromized the aeighbor’s fonce. The Depariment of Building and Housing issued
violation nofice V12001419 on January 12, 2012, The vini‘atinﬁ notice was appealed fo
the Board of Building Standards, The Board of Building Standards dented the Appeffant
fn the vesolution Febriary 15, 2012, The Roard of Building Standards remanded the
property to the Department of Building and Howsing for further action,

On May 24, 2012 Inspector raturned to the property to detemine if the violation
notice issued Jamuary 12, 2012 wes comested, The violations sill remained at the
property,  The inspector propared the summons fr court upon determination the
excavation of land resnained, Frout August unti] January multiple pre-rials were held at
the Cleveland Mupicipat Housing Conrt.

Cuo Jawary 29, 2013 this case was bronght o trial, At tria! Cleveland presented
testimony from Rhonda Dervet, an inspector from Boilding and Housing.  She tesfified
the swaly way dug on this property without any proper permits. She also tostified the
swale was compromising the fence of the neighbering properiv.(R.3 Jownsl Entry
AA6TA013)

On Februmy 26, 2013, the Cleveland Municipal Housing Court issued a
Judgment Botey, (R.3 Jowrnal Entry 2/26/2013)  This Judpment Estry states the City has
met its burden of proof beyond a reasonable doubt that Andersen was responsible for The

excavation of the swale and failed to prevent movement of earth of adioining properties



m oviclation of G0, 312501(a)1) as charged in Comt & (B3 Joumal Enivy
326/2013)  The Cowt also found that the Cily met iis burden of proof on couwnt & in
violation of 3¥25.01(0)10), and count 7 in vielaton of C.C.Q. 3125.0Kd(13 (R.3
Jowmal Enfry 2726/2013) Further, the Court found that the Cily met its burdan of prood’
beyond s reasonable doubt by demonstrating that defendsnt was (a) the responsible paity,
{bywas ordered to correst the vielafions in counts 3, 6 and 7, {C) was proparly given
notice, and {(d) failed to corvect said viclation as of the re-Inspeotion on Moy 24, 2012,
{R.3 Journal Bntry 2/26/2013)  Andersen filed an appeal upon receipt of $his Judgment
Brtry.

(i Margh 21,2013, Andergen {iled her Netice of Appeal, {R.2)

V. STATEMENT OF THE CASE

On. June 26, 2012, Andersen plead Not gulity.(R.8) The Houging Court held a
bench trial on January 26,2013.(R.1)  On February 26,2013, the Housing Court found
Andersen in violation of COG 3103.25(e} in charge 1, CUO I1Z5.01(a)(1) n chiarge 5,
CCO 3125.61 {5)(1) in charge 6, CCO 3125.01(dX1) in charge 7, (R.E-Icwn&! Entry
M2602013)  As such, the Housing Court ordered Andersen fo remediste the code

viglations. (R.3 Jounal Enfry 226/2813) On March 21, 20613, Andersen filed her Notice

of Appeal. (R.2)



Y.  LAW AND ARGUMENT
A. Beeause Anderven failed (0 file 8 complete record,; this Courf must
assume the regularity of the proceedings in ihe trial court anil the
sufficiency of evidence to support the trial conrt's declgion,

Andersen did nat file a transcript or 1 Rule $(() statement of the evidence.
Consequently, this Court cannot review Andersen’s Assignments of Error, Therefore,
this Court must overrule Amdersen’s sasignments of ervors and enler judgnient in
Cleveland's favor. |

The appellant bears the duty w0 provide a transcript for appellats review, Knapp v
Edwards Laboratories {1980), 610 Chio 51.2d 197, 199, This i« g0 becansc the appellant
bears the burdan of showing error by referving to the record, Id. Purthermers, in the
abgence of & revond, this Court has pothing to roview and mugl presume the regularity of
the proceedings and the presence of sufficient evidence to support the frial cont’s
decision. I, Moreaver, allegations raised in anp appetlate brlef are not sufficiens to
overcome the presumpiion of regularity in a trial court’s proceedings, Id, This Court has
consistently followed this principls, Sposit v, Naveatif (1991), 72 Ohlo App.3d 493;
Kitroy v, BH. Lakeshore Company (1996), 11 Ohlo App.3d 357, Welis v, Spirk
Fabriearing, Lid, (1996), 113 Qhio App.3d 282; Ham v Park{1996), 116G Ohie App.3d
B3; State v. Wolfe 1936 WL 11959 {1986 Ohio App, § Thst. [unreported, copy
attached]): Natsis v Natgis, 2002-Ohig-7058 (2002 Ohio App. 8 Dist, Junreported, copy
attached]); Baltz v. CMEA, 2003-Ohlo-6619 (2003 Oldo App. 8 Dist, lonreporiad, copy
atteched]); Aeeveds v, Dover Elevator Co.. 2004-0nto-3958 (2004 Ghio App. § Dist.

[enreported, copy altached il In re Guardianshlp of Stvan Muehroke, 2005-Ohlo-2627



{2005 Ohic App. 8 Dist. [tltxl'al;mrtad, copy attached}); AH v. Vargo, 2005-Ohin-3156
{2005 Ohio App. 8 Dist. [wareparted, sopy sttached?),

For examnple, in Kifray v. B.H. Lokeshore Company, 11 Ohle App.2d 357, the
appeliant failed to provide a verbatim tanseript of the proceedings or 2 9(C) or B(I)
satement of evidence, Id. at 362, Consequently, this Couri held that the appellant could
not prevail on the appellant’s assignments of erross, 1d, This Court held that it wag
constrained to follow the directives of App, R, 12{A)¢2) that states the solud may
disregard any assignment of error presented for roview if the party taising it fails o
identify in the record the error on which the assignment of error is based, Id. Thus,
because Andersen falled to provide a transoripr or a staternent of tha evidence, this Cowt
mist presume the regulanty of the trial court’s decisions, ovesrule Andersen’s
assipnments of ereor, and enter judgment in Cleveland™s favor

N

B, Cleveland prescated evidence beyvond a reasonable doubt that
Anﬂdurscn was in viclation of exeavating the carth to canse a public
nuisanes,

The welght to be given the evidence and the credibility of the witnesses are
primarily for the tfrier of the facts. State v. DeHass (1967), 10 Ohio $1.2d 230, 91 of
Syllabus. The underlying rationsle of giving defersnce to the findings of the trial court
rests with the knowledge that the trial judge is best able o view the withesses and
observe their demeancy, gestures, and volee inflections, and use these observations in
weighing the credibilily éf the proffered testimony. Seavon Coal Comparny, fno. v, Gy
af Cleveland (1984}, 10 Ohio $t.3d 77, 80, In Season Coal Company, the Ohio Supreme

Court tated liatl an appellate court should not substitute its judgment for that of the tris}



Ch

gourt when competent and ceadible evidence exists supporting the findings of fael and
conclusiony of law, Id,

Additionally, in Natsis v Nafsis, this Court held that when 11 i3 obvious from the
magistrate’s report that the magistree relied extengively on oral testintony whose
eredibilily only the magistrate was able 1o assess, the triat court has to defer o the
mapgistrate’s factoel determination. Natsly v. Nagsis, 2002-Ohio-7058 (2002 Ohio App. &
Dist, [unreported, copy aitached]). This is 70 becauss the magisirate, by viewing the
withegses end hearing thedr testimony, I8 in & superlor pasition to determine the weight
and credibifity of the evidence, Id.

In this case, the Trial Court was the only one who heard the testimony of the
witnesses, The Trial Court was the only one who coulkl determine the weight amd
credibility of the evidence. Likovdse, this Court must also presume the regularity of
those findings and the sufficiency of the evidence, Consequently, this Court must
overrule Andersen's Assignments of Brror and grant judginent in Cleveland®s faver,

Furthermors, Cleveland presented evidence bevond a reasonable doubt that
Andersen has an illegal swale at her properfy. Andersen did not prove that she bad »
logal swale that did not compromiss the nelghbor’s fence, as directed by the Board of
Building Standerds,

Cleveland introduced the testimnony of Inspestor Rhogda Derrétt. Ms. Derpett
testified to the conditions located a: the 3802 Bosworth property. Ms. Derrett testified
that Andersen was responsible for the exeavation of the swale and failed lo provent
movernent of earth of the adjeining property, (B3 Jonral Entry 2026/2013) Ms, Detvedt

also testified Andersen failed to protect the excavation by permenent neans s way



necessary to prevent the movement of the eavth of adjcining properties, (R.3 Journs]
Brtyy 226/2013),

Andersen did not present credible testimony to cownter Cleveland's. Andersen
presentad the testimony of Michael McCarthy, her co-owner, whe but It the illegal swale,
M, MeCarihy testified the swale wag construoted to provide a;*.gmin@; drainage of the
smubject property and the adjacent property (o prevent water from pooling sround the
foundation. (R.3 Journal Entry 2/26/2013). Therefore, the Trial Court correctly
vonehaded that M. MeCarthy’s testimony was insufficient to prove the swale was
correctly made,

The Trial Counl was the only one 1w hear the testimeny of both parties” wimesses.
Congequently, the Trial Court was the sols person to determing the eredibility snd weight
of the testimeony. This Court must defer lo those determinations. Moregver, because
there i no transeript or Role 9(C) staroent of the evidence, this Court st prasunte
regularity 0 the trigl coust proceedings and the sufficienoy of the evidence {o support the
trinf connt’s decision, Finally, Cleveland presented evidence beyond a reasonable doubt
that Andersen built u swale that did not comply with City of Cleveland's Codified
{Ordinance. Andersen did not present evidence thet he had & built a legal swale,
Therefore, this Court must overcile Andersen’s assignments of error and grant judgment

in favor of Cleveland,



€, Appellsot relies on # definition for an cascmont in granting use and

cpjoyment of another without 2 formal legal dacument,

Andersen argues there I6 an snserneht per se between the yards ol neighbors,

“The bagic definition of an eagement Is thad 3t s the grant of vse on the land ofanother, I
iz a property inferest; it {s an impingement on one’s right to the exclusive use and
enjoyment of his or her property.” (Ohio Jur, 3d Basemenis) An sasement does grant
another person's thghtt of use on & property, (Ohio Jur.3d Easements) However, this type
of easement would be documented in a logal document. In the cuso at hand, Andersen
has never presented mny evidence showing she bas an ensement on the neighbor’s
properiy.

Anderser’s sole arguinent for this easeront on her nefghber’s property is to
correct the negative drainage. Andersen argues she 15 given g right io have this eatement
on her neighbor’s properly to comest the newative drainage of waler,

Andersen sites 1o ORC 1515H) 1) a3 regson why the City should perform a
untform assessenent of the land between two privale propertics, However this seetion
pertaing 10 soi} and water sonseryation conmvissions (ORC 1515.01) This section does
not relate to a uniform assessment of two private property owners.  The property
ssuessment I this case would be contucted by o Heensed englneer, hived by the property
owner who is changing the property.

In this case, appellant chose to dig 1 swale e ditch along her property bive,
Andersen would need 1o hire an engineer to deteriine the property line and the proper

dimensions of installing & swale. Instend Andersen argues the Clty should perform



sngineer services for personsl property issues with her neighbor. Andersen did not prove
the existence of the easement. Neither did Andersen prove that the City must provide the
land survey. Indeed, the Cily is not required to do so. Consequently, the allegsd
existence of the easernent and the Triak Court's Tailing to order the assessment are not

valid defenses to the criminal charges.
D. Andersen Relics on Case Luaw that in not Apphicable to this case

In Corrigan, the Court held “R.C.4903.26 speoifivally vonfers exclusive
Jarisdiction upon PUCO o deteninine whether any service provided by a public ufility 18
in fy respect vnjust, unreasonable, or in viclation of the law.” Corrigan v. ﬁ!um!mﬂng
Company, 122 Ohio §t. 34 268, 910 NLE. 2d 1009, This case has very little to do with
personal property rights between property owners. Andersen [z not o utility which has an
easement thyu legislatuge. (R.C.4905 26

In Fruth Farms, (he court diseusses the rights with an gasement versas the righis
of the servient estate. Fruth Farms v, Village of Holgarg, 447 ¥, Sup.2d 470, The caze at
hand does not fnvolve a written easerment. Andersen argues there is an easement since her
property has s negative grade or drainage,

Andersen relies on McGlashar to arguo the digping of this swale was rergonable
a reasonable use of the property. In MeGlashan, the court does deseribo the reasonable-
use doctrine, Howover, the vourt explained that the reasonableness of the invasion tust
be balunced by the gravity of the harm caused by the interference. MoGlushan v, Spode

Rockledge Terrace Condo Development Corp., 62 Qhio SL-2d 55, 402 N.E. 2d 1196, |



The soud stueed, ¥ a possessor of land 18 not ungqualifiedly privileged do deal with surface
waler as e pleases, nor fs he ebgolutely prohibited from interfering with the natural Sow
of surface waters o detriment of pthers.” MeGlashan citing Torts 2d 146 Section 8§33,
This case Is distinguished from the case st hand by being a oivil matter, In the case at
hand, Andersen violated the Cloveland Codified Ovdinances, Andersen was aware of the
dederioration 10 her neighbor’s fenoe due to this excavation of soil and eaeth, Andersen
euntinunes extracting soil from underneath the neighbor’s funce, There is no
reasonableness on the part of Andersen. The reasonable use doctrine is a tool for the
resolution of civil disputes. H {s not intended to be A defense to criminal charges.
Therefore, this Court must overrule Andersen’s assignments of error aud grant judgment

ir favor of Cleveland.
Vi  CONCLUSION .

Andersen did not file the required treascript or Rule 9{C) statement of evidence.
Consequently, this Coust must presume the regularity of the risl-court proceedings and
the presence of sufficlent evidence to support the trigl courl's decision. Therefore, this
Court maust overrule Andersen's assighments of ecrors and grant judgment in favor of

Cleveland,

This Court must defer to the findings of the trial oowd. This deferenca is even
more imperative when Anderson has falled to provide a transcript or 8 Rule 90C)
staterment. Cleveland presented ¢vidence beyond a reasonable doult that Andersen has

Failed to correct the violation notice issued for 3802 Bosworth Avenue, Furibermove,

i€



Ardersen did not prevent oredible testimony that the violations wers corrested.
Therefore, this Court raugt overtide Andersen’s assignments of errors and grant judgment

in favor of Clevelaud,
Respactfully sulbymirted,

BARBARA LANGHENRY (b035838)
Director of Law

By = IS,
KETHERINE 8. ZVOMUYA (0875877}
Assigbant Director of Law
BEoom 106—City Hall
601 Lakveside Avenne E.

Cleveland, Ohio 44114-1077
(216} 664-3559

(216 420-8291 Fux
kzyomuva(@eity.cleveland ohus

ATTORNEYS FOR CLEVELAND
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1 certify that I seut & copy of Cleveland's Amended Brief 10 Barbora Andersen, 3802

Boaworh Clevelund, Ohio 441 1 on Jupe 117, 2013.

Hmémﬂ 3. ZVOMUYA (0075877)

Altorney for Cleveland
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Mot Raported in W.E.24, 2004 WK 1682532 (Ohlo App. § Dist.}, 2004 -Chio- 3958

{Cste ns: 2004 WI. 1668537 (Ohlo App. 8 Dist.))

H

CHECK, QHIO SUPREME COURT RULES FOR
REPORTING OF OPINTONG ANDY WEIGHT OF
LEGAL AUTHORITY,

Court of Appesls of Ohio,
Highth District, Cuyaboga County,
Luz Marfa ACEVEIZD, Flaintiff-appstiant
¥e
DOYVER BELEVATOR CO., etal., Defendants-ap- .
petiens,

Wo, 83987,
Decided Fuly 28, 2004,

Background! Blavapyr  passenger, who elisgedly
was Mjured when elevator feiled {o stop eveniy,
brought peplipence zoticn ageingt slovator come
pany, The Cowd of Common Pless, Cuyshoega
County, eranted a verified motion 1o enfores gafile.
ment sgreement filed by slovetor compeny, awd
pessenger appecled.

Holding: The Court of Appeals, Sean C. Gallagher,
I, Dold hat, In the sbeenee of & cangeripn, slevaior
passexger failed to poviray error v the trial courts
deefsion,

Affinmed,

West Headnotes
Appest and Brove 310 £r61]

39 Appes| amd Eregr
306 Record

30Xy Moking, Form, end Regulsites of

Tranacript of Rewmn
0kE1T ki Bffest of Pallure to Make Tran-

sorpt or Retwrn, Most Cited Ouses

In the shsence of a transceiph, elovalor pagsen-
por, who atlegedly was Injured when elevator falled
o oson evenly, Talled to portray aror o the drial
courts decision grantiag # verified motion fv ens

Foree seittement agreement filed by shovator som-
pany; passenger fafled to fllo o oensoript of the
heating, which the recard seflgsted way beld on the
motion 1o anforee. the gelement agreement, nnd
therefore, appetlald court was wneble w0 review
whether there was finy tvidencs prosonted to sup-
por passanger's olaims of ermor.

Civil spyenl Som Common Pleas Court, Case Ne.
Cy-4a3627.C. Douglas Ames, Bag, Jossph A
Morg, Bsg., Heller, Maas, More & Maghi Co.,
Yobngstown, CH, for pleintif-gppeliant,

Pater L. Rey, fisg., Chad B Willita, Bag,, Rendtgs,
Ty, Kledy & Demsds, Clnclnnat, D1, for defend-

ante-appeiless,

SEAN ©. CALLAGHER, 1.

*| {4 1} This canse came o Bo heard upon the
soceleratnd calodior purseant (o App R LLE and
Lock 111, the irisl court recosds and tobefs of

cosel.

£ &} Appellant Luz Maris Aceveds
(“hoeveda™y appesis from the decition of the
Cuyahogs Cownty Court of Comman Fless that
gramted r verifled miotion to enforos settlement
agreerient flad by appellee Thyssenkrupp Blevalor
{"'I‘hﬁmmkmpp”}, Lk, Dover Blevator Company.
Far the reasons addusced below, we alfinn,

1% 3} The following faets glve riso to this ppe
penl. Agovedn flod an aotion sgainst Dover Eloved-
gr Company and Thysseektupp sieging that she
sustained varicus persnnal infusles 25 a3 resuit of mn
slevator innldem thay sosurred oo Ouiober 16, 1067
st Cleveland  Hopking  Imemaiionsl  Adrbort,
Actveds wes B passenger on on elevater whish al-
legedly foilod to oop svanly and resuleed in
Acoyedo falling fram her wheelohair, The origing
werion way filed Jo the Mehoning County Court of
Commen Floas and was subsaguently tranafirred to
Cuyahoga County Court of Common Pleas, case

£ 2013 Thomeon Rewtars, No Clain to Grlg. U9 Gov, Werks,
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Not Reported In N.5.2¢, 2004 WL 1688532 {Ohio App. 8 Dist.), 2004 -Ohie- 3958

(Cire 2sz 2004 WL 1688532 (Ohjo Apyp. 8 Dst.)

tamber QVed [4G06,

{8 4} After Arevedn falied o respond to cor-
tajn riscovery reguesta, failed to appesr S hor de
pesitien, wnd othetwise fofled o somply with dis-
covery requests and orders, Thyssenkrupp filed a
motion  for  summaney  judgmont.  Thorsafler,
Avevedo vohmtarily dismissed her action, and sl
a%qugm‘;iy refilod hey somplaint us euge number TV-
483927,

{9 5} After Thyssenkropp filed a vaotion to ds
miss and request for sanctions sgainst Acovedo, the
periics orally agreed to seftle the case for 51,000,
Thyssendaup's  counsel  oonfirtned  the  parties'
pgrsetnent do saitle the cuse in g letter dated May
20, 2003, Gn May 21, 2003, Thyssedaups's soute
set zent ® final entey of dizmissal wifh prejudice and
foil and final relasse to Acevede’s counsel. Despite
vepeated shempts B communicate whil Aesveds's
counsel reganding tha starue of the closing daocu-
ments, Thyssenkrupp's cowmsel rseeived 0o yo
Spamae,

{4 6 Thyssenkmpy fled a verifiod motion @
snfores settlement agreemend and reuest Sor sang-
tions, Followlng o heavitgy dhe wial coust pranied
e motien, Acevedo bas appesled fhe trial court's
ruling, raizing one asslpwrent of sopor for ove rge
vigw:

(1 7% “The el cousfs] ruling granting de-
fendant-appelice’s motion o enforce subilement was
an ubuse of dgeretion vosupported by aw,”

{4 8} Wa first address the standaed of review
spplicaiiie o miings on & motion 1o enforce gaitie-
ment. Hocause jt i3 an izsue of contract Jaw, Ohlo
pppeitate sours “must determing whether the trial
conrt's order 8 based o an erroneous standerd or &
miseandtnaeion of the law, The standard of roview
{s whothar gr not the trial court emed.” Corinmanfal
. -Condo. it Gwnars Ase'n v. Howard B Fee
gwson, fic (1396), 74 Ohle St3d 501, 660 N.I.24
421, Accordingly, the guestion before us 15 whother
the wial cont gmad oy n matior oF law In grantieg

the movion to enforea.

®3 M 0} Acevedo argues that she neidther
gigned nor ageaed 6 the satlement amownt oy evid-
enced by the Jadk of & signed agreement, This argu-
ment i withowt merit becouse a signad, written
agreement s not reguired to have & valid seite-
siont. As the Snpreme Cowt 6f Ohio hus held:

0108 %3ty preforsble that & pettlement be
memorialized fn writing. However, an oral seb
tlemant sgrovent pay be enlovesalste i thers iy
gufflcient partheularity to form & binding con-
traet. Terma of an orel confragl may bo doternt
fned From words, deeds, scts, and silente of the
pariies.

£ 41} 94 contract is generally defined o a
promiss, of & el of gromises, actionable wpon
broseh, Neseniil elements of 2 contract inciude
an offer, scceptance, eontractieal capiciry, con-
gideration (the bargained for lags! benefit wnd/or
detriment}, a mapifestation of mutual assent and
Tegality of ebjeet und of conslderation, A mesting
af the minds as to the cwventlal terms of the con-
tract Is & requirement ko enforatng the sontract,

% 12} #To eonstitute n valld setilement
apréement, the torms of the agreemant sl be
reasonably cermin and clear, and M there Is un-
verdalaty ng to tho ferma then ihe court should
hold & hearing 4o determine if an enforeeable
seitioront exXigts, * oD

{6 13} Kwtelntk v Hefper 30023, 96 Ohle
St3d 1, -4, 770 WN.E24 5B (internal quotes and
citstions inltted, )

{9 13} In this case, Thyssenkoupp's verifled
motion w wniron a2t Torth that Asevedo sgreed 1o
aecept ite tentlement offer of 51,000, A lsttor gent
by Thyseenkrupp's countel was sttached to tha veri-
fied raotion snd specified thit woder the spmsement,
Agevedt wis to provide a final by of Hamissal
snd Rl end ol relonss of gl vluitos, Inchiding
sertienaeit,  indemmification  and  coalidentisiiy

L]

7 2013 Thomson Rewters, No Claim to Orlg. US Gov. Works,
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Now Reported in WE2d, 2004 WL 1638532 (Chio App, § Disn), 2004 Chio- 3958

{Cite ms: 2004 WL 1688532 {Obio App, 8 Dist.h

sgreements. The letter wlso indlested thit Acavedo
was to provide z writlen release of the Medicarg/
Medicaid lien, thar interast would nod acme on the
aprest settlement amount, and that the defepdants
wonld pay statufory court costy ouly,

{f 13} Acoveda's counsel does not disputo D
on May 19, 200, cotnsel was witder the bmpression
{bat Acevedo would agree o sefle for $1.000, Al
shongh Acevedo ssserts in her brief that she never
agread to the terma of the sottlemend, there B nuth.
ing in the record fo swpport this  asserion
Morsover, fhers iz no evidense in the record indios
ating that Acpvede's counssl did not have authority
to seitle hor claim.

{Y 16} Furthermore, Acovedo has nof filed o
traneeript of the hearing, which the veeard refleats
was hold an the roticn to enforee the settiement
gprocment, We are thereioro uoeble o review
whether there wag any evidenoe prosentsd to supe
part Acevedo's assertions. See Miler-Finoechioll v
Mentor Londroapes & Supply Co (19939, 90 Dhio
App3d 815, 821, 630 N.E2d 785,

{1 473 Tt iy s appellents responwibifity to
pravide the mviewg ooint with a irial anscript,
AppR. 2. Bved Wa formal transeript was vot availe
ntle, Aceveds had the duty, pursuant o AppR.
(Y, to file a statemont of the evidewos with this
cort, Agevedo has not done this.

=3 41 16} A reviewlng court is lanited to the
irial court record. State v fehmafl (1978), 34 Ohlo
Srad 402, AT ME2 5300, perngtaph one of the
syllebus. Withowt a franscript, we must assune reg-
viadty in the trlel coumt's peocsadingy. it Knapp v,
Edwardls Luboratoriss {1980), 68 Chio St2d 147,
199, 400 W.B2d 3i4, the Buprome Cowrt of Obio
herlel:

{6 197 “When portfons of the {eanscsipt noe
pegrary  Jor wesoluflon of assigned errors are
omited from the record, the revigywing court has
nothing $0 pase vpon and ther, a8 1o those ps-
signed eyrors, the couri hag no cholee but to pre-

sume fhe walidily of the Jower eobrts procesd-
inps, and alfirm."

{120} In the ebeence of & franscript, Acovedn
s fadlesd to pprteay oo T the itind coud's o ng,

{421} We rslterate that termy of an oral aone
et may be determined fom Ywosds, deeds, asts,
podd gilenes of the punies,” Hesiplnik 96 Ohln 8634
at 3, 70 NEZ2d 58 In fhix action, Acovedo wag
noresponaive W visiows disovery roquests end
whan she wag faced with 3 motion fo dismiss and
for senctions, the recond vefleste thal & setllament
agresinent was reached, Acevedn falled to respond
1o commnications relatiog o the olosing sonle
ment dosumsnis and 6id not rafss any obfections to
the terms of {he settlement agreoment, The getlons
and imactions of Anevedn covld reesomably be
viewed 48 an atiempt 0 avoid en oral senlemens
agresnent that bad bean reached,

{11 22} On the thmited recond before us, we can-
wot sry the toial court arred i the reeeluton of this
matter. Accerdingly, we agres with the trial oot
that u satdement In this cage bad bean wached, The
aesignment of enor ie without merit.

Indgment affirmed,

fi i ordered thet appelleds vacover of appellant
their cogts herefn taxed.

The pourt finds there were reasonsble grounds
fo thie appeal,

It is vrdeted that & spaeial wiandete Iesue out of
this eount dirgoting the Guyshogs Courdy Cammon
Pleas Conrt 1o carry this judgment {nto srecution.

A certifted wopy of this entry shall constimte
the mandute purgusol to Role 27 of the Rules of

Appoliate Procsduts,

ANMN DYER B, wnd ANTHONY O A
LABRESE, IR, k., vonenr, :
M5, thia entry ds an annonneement of the

2013 Thopson Reuvrs, No Clabm to Orig. US Gov, Works,
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(Cite az: 2004 WL 1688532 (Ohio App. 8 Dist.})

courts  decistor. See App R 22(B) 22D and
26:AY; Loc App R 22 This decision will be journ-
alized wd will become the Judgosst snd order of
the court pursuant io App X, 22{E} unless r motion
for rveconsiderstion with sopporting  brief, per
App ¥, 26(AY s filad within ten {10} days of the
sitnommant of the comt desdslon, The theo
meried for review by the Supreme Court of Ohio
shall begin to ran upon the journatization of this
court’s announcement of declsion by the clerk per
App R, 2AEL Beo, wiso SC0LPwmaR. 15 Section

204N 1)
Ohio App, 3 st 2004,

Avevedo v, Dover Blavator Co.

Hot Reported in NE2d, 2004 WL 1688532 (Ohiu
App. 8 Dist.), 2004 -Ohio- 3948

END OF DOCUMENT
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Nor Reparted in N.E.2d, 2608 WYL 1490124 (QOhio App. § Dian), 2005 «Ohio- 3134

(Cieg ner ZO08 WL 14801 24 (Obhio App. B Dist.))

< :
CHECE, GHIO BUPREME COURT RULES FOR
REPORTING OF OPINIONS ANTY WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohlo, Bighth Datricr,
- Chyshags County,
Salim M. AL Plabniiff-apre]iumnt
.
izmes A, VARGO Defendact-appelinm

o, §5244.
Junie X3, 2055,

Buckgrauwnd: Payee of promissory note brought se.
Hon againat payoy to enforc the npto. The Cleve-
iand Municipal Court, No, 03CYVEIERS, overmyled
pavor's objestlons te rragistrate’s decision snd
eatered Judgment in favar of payes. Payor ap- paaled,

Hnliings: The Coun of Appants, Reeoa, 1, held thac:
{1} payor's Bsihye to provide transeript or o sherg-
ot of the evidencn required sffinmance, and

{2} payees failurs to join his former wife 85 a party
¢id not proclade maghestrote from proceeding td tri- al,

Alfimed.
{1} Appeal and Evvor 38 €2290701)

30 Appeal and Biror
SOXVI Rewipw
IANITGE) Prevumptions
30Kk906 Fewts or Evidencw Not Shown by
Redam
- 30k In Ceneval
MkBG7(2) k. Fallee to Sei Forth
Hyidence in Genoral, Most Cited Cuzes
Falinre by payor of" & promivsory note W
pravide transeipt of wial court procsedings in pay-

ea's gotion to enfinte the acle, br 3 wattment of the
svidence, required affirmance of trial coun's de-
eision It faver of paves; payor had obligetion
provide Conrt of Appoals with en sdeguale recopd
w ovaluate payor's aselgnmenty of etror, and le iy
ghsence Court of Appoals would agsume the rege-
Tarity  of the trial ot prodeedings.  Holes
Ann.Proc., Role®(A, C)

[2] Justices of the Peave 231 €077

231 Justices of the Peoce
231V Provedurs in Civil Casen
23¥7T ¥, Partiey, Most Cited Caser

Failurs by payes of a promissory aota io join
iz former wile a9 & party o his aotlon to enfocce
the nede agelost payor did nod precliede maegistrate
from procssding to wial, desplte payor's contention
thet formu wilt wag an indispeneable pary be.
sauss ghe was vlso » payes of the note and note was
Inchided i divorss settlemont, whoes payen whe
was an atterney, did not raise the defense of failure
to joln an indispenssble pasty untl iel, and magise
trate found thef peyor lacked fustificution Toe failing
to raisk B esrller, Rubes CivProe, Reles 12(H)
19{A)

Civil appeal from Cleveland Municipsl Coud, Case
Mo, DACYIINEDS, Affivesud Sulite 3 Al Olsvpe
fand, Ohlo, for plaintiffappelles.

Mark R. Prvatol, Aftorney e Law, Cloveiand, Ohio,
fames A, Yergo, Atomey at Law, Cloveland, Ohlo,
for defendant-appalisnt,

JGURNAL BNTRY and OPINION
ROCE, ). )

*1 {f 1} Defendunt-appellont fames A, Yarso,
an attarney, appeals from fhe onder of the Clevetand
Munictpal Coust thet grosted judgmen 1o plainiit-
appeiles Balim Ho Al on his complaint for monay
due on & promlssery note,

@ 2013 Thomssn Revters. No Oisim to Og, US Gev, Works,



Not Reporied fn NE24, 2005 W, 1496134 (Ohle App, 8 Disl), 2005 -Ohi- 3156

H{Clig ag; 2003 WL 1490124 {Ohio App. & Dist.))

19 23 In his five ssslgnments of wiror, Vergoe
asserts that the nunicipa! court lacked jurisdiction
W consider Al'a compleint, that A claim was
barred by the docwines of res judicain and collaterat
gotorpel, that the ander againgt him Js reveesibie bev
CRuze & necessary party wes nof jolned In the me-
Hon, that the magibtrate abused her disoration In the
admisslon of ovidents, and that the Mdgment fn
Sekim's faver B wnsupported by the welght of the
evidence, '

{3} Upon a review of the Bmited record on
appeal, this cowt agrees with none of Vargo's mse
pertims, Fis sssipements of emor, therefors, ars
overruled.

£y 43 The rocond raflects Al istituted thiz ag.
tion in Diecernber 20603 seeking pavment on s
promissoty oty Al chdieed Verso had ewecated
the note in Augost 2000 in exchange for & loan In
the grantnt of 82000, md that Vargo hid failed
ke sy payrenls ot the dubt.

{% 3} Vargo's apswer sisted g general denial of

the claim, and reised afffrmstive defonses ws ol

howss 1) Ballwre 1o sfate o ofabm; 7) full satisfaction

of the loan 23 of October 19, 2001, and, 1) fivelous
qotich.

{% 6} The cute was nesigned to 3 meglisivate for
a hearlng, The tecord reflects the hoarimg took
place s Febriary (9, 2004, On May 27, 2004 the
magistrate filed & report in which she recommendad
judpment In Bivor of Al on bls complaint, The ma-
gistrate sot forth the relevani testimony and evid-
onee presented at the hearing In hor *Fladings of
Faet” .

I 7y I pertlncnt part, as to ANs olaim, the
findings otafe thei: Varpe had done some lepal
wark for Al'a with Melinda prise to her marrlage to
Ally after the manfage, All wos making payments to
Vargo on Melinda's dobt: on August 10, 2000 AR
obtalned o cash advance oo o eredlt card md vsed
the mouey to loan Varge £20{D0 so Vergo “could
pey his taxes” Varge executed n promissary nete

Page s of 5

wwidoncing the debl owed, snd the promissiry note
wes made payable to both At and Melinda,

1% B} As to Vamgo's defonse, the magiatrale's
findings stale that Vargo made two assertions, First,
he asserted he “orally agread” with AY and bis enfe
to spply Wiz obiigatios on the note 1o Melindn'y e
maining debt mnd thereby extrpuished his oblgs-
Hot, Secund, he ngserted the nole had besn By
chaded in the divorve semtlement that AN and
Melinds sntared ot upon thelr divorse, However,
the foregoing assertiens wore unsubstantiated since
Varge produced oo sompetent evidunee by prove
them,

{19} In the “Conchasiens of Law,” the magis.
trata's repors statey that AH proved his claim: he in-
woducsd the migimal Josrument, Yege admitted b
signed i, {he note proved AR wagy emitled 1o en-
fore it and All tertifred the debt was due snd .
padd, Om the other hend, Vargo fajlod o esteblish
by o preponderasee of the dvidenss that he had aay
affirmative dafentes to the claim. The magiateae
fither consluded that Vargo had walved ths de-
fonse of fulltre to join a necwaspry party, '

¥3 {9 10} Vargo subseguently filed objections
w the magisirate's decision; he asserted {he magis-
trate Thilee to glve proper considerstion o sevgral
arguments he raieed st the hearing, iwlding isntes
of whether the munieipal cowrt had subiect marer
juriediction over the complaing, whether All's clulin
wag bated by the dochines of s judicata and cul-
laterel estoppel, and whetber the complabn wes
flewed for Ali's failure to join a necessary party, In
addiion, Virgo asseriod the tepert wad etromeons
in both ity svalustion of the evidenct and ity dimcus-
slon of the applieable faw.

{9 11} On Augsst 26, 2004 e municlpal
judge overmuled Vargoy objsofions snd emtersd
judgmeat for AlL

1912} Yargo thereafior fMed » netice of sppeal
of the Judgment pursuant 1 App.R, %L}, This court
Watgr pamnitied Vargs to puend his notice of appen!

€3 2013 Thomsan Rewders, No Clalm ro Orlg. US Gov, Works,
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to un appeal brought purseent b AppR. H(A)

f 13} Vaorgo presents dhe following five .
sigrunents of sivon

{4 14} "L The lower oourt eved in bearing the
gaze bocavse it lacked subject matter jurisdiction,

{4 15F “I1, The lower couri erred in rendering
judgment because e clale wos batred by res ju-
dicnta gnd pollmerat sstoppel.

{9 1&} "I, The lower couns erred in failing to
requira appelles to join necessary wnd Indispensabls
pariies, .

19 VL The fower cour srved in acpepting
ivelevant dostments from appelles whils refusing
to ullowe appellant 1o submit decomenty infy tvid-

Ly

0 18 V. The lewer oburt wrred In grunting
judgment 1> appelle apainst the wanifast welpht of
the svidenes.”

(1] {9 19} Vargo challonges the stumicipal
eourt's decigion by srguing I his Bret and second
assignments of error that thie debt pvidenced by the
note had heon Weluded bn the Allg® divorce sattles
msut, and by srining in his fourth mnd fifth esign
ments oF wrror that the magiole soted Emproperly
in both sdmitting evidence and comsidering the
oyidence,

{9 20} His challenge s answered by & lengthy
aute from this courts epinien in Corsero, Glgant!
& Adssoc w Stanley (Sepr. 21, 2000% Cuvabegs
App. No. 77241 s follows:

{9 211 “In the prosent cuss, the resord cortified
o ihis sourt B an App.B. 9{AY record snd containg
the erlging! prpers and o costified copy of G
joutnal eniries, The court of sppents is bound By the
rocord Defore 3 and may nol comyider faos o
traneous thereta. Paultn v, Midlond Muual Life
(1974), 3T Ol Htodd 104, 307 NE.24 208, Abstnt
8 transcript of the proveedings or fis alternatives, a

Page 4 of 5
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court wilt presume regnlarity and the valldity of
judpment ot e wisl emiel, Coonder v Forkerwfuls
Hs Isdation (1972), 25 Okio St2d 72, 74, 274
N.E2A 363, Inre Subler (15583, 189 Ohio 81, 19,
20, 157 M.R.2d 324; Srate v Woif (et 23, 1986Y,
Cuyahoge App. Me. 51334, mroported. Atlepations
raised in ap appetiate buief ere not sufficient w
overcome the prasumption of regubarity 0 & trial
sty provesdings sod fudgment enfered by e
cort, Suara v. Wolf [sopral; Zavhin, Rich, Swwla &
Monagten G LLA v Qffenburg (1953), 90 Ohio
App3d 436, 62F N.E.24 1687,

*3 {9 22} “It is well-established thet the Juty
o provide a manseript for appellate review falle
vpon the appeliant. Knapp v Edwardr Laboratories
(1980, 61 Chio BL2d 187, 400 NE2d 384, A 1o
vlew of the amended praccipe fled with the cleck
reveels appellant only requested the orginal papers
and exhities filed in the wial conrt sad 8 certified
sopy of the docket and journsl eniries purssent to
AppB. 8{A) The recond demonstintes thed appet.
Tad has nof provided this court a framseript of the
wind below nor hes eppelient provided s cowt
with & stefewent as pemoutied By App R B0
Whare no franseripr of proccedings of the oda) {s in-
elydedt & ke meord on appes]l and no subskitule -
gtatement of the evidence i provided and no stats.
ment hag Heen filed 1w indivate that sauseript i not
teeded fn order fo constder the appeal, the appel-
lant cannot demonstrete e emor of which e coras
pleing, dnd the appellate vourt must affirm. Formers
Production credit Assm, v diof! (1987, 37 Ohlg
Applda 74, 523 NEAd 889, A presumption of
velidity aitends the wisl court's action, Thus, & the
nhsetoy of wn adequate rectrd, witieh 5 the eppel
Tant's responaibility, the court of appesls s wmable
to evaluate the merits of the aseignments of ervor
apd  must  affirm  the pial courts  decision.
Folodbeufoh v Volodbewich (10893 48 OChip
Appdd 333, 549 NEZd 1237, Boosuse appeilant
frilad 1o request B iranscript, we have no slisrnative
but to prosume the regularity and walidity of the
progeedings, Knupe suprey Wiltie v Teamor
£1993), 80 Chis App.34 380, ¢24 W.B2d TV3; S

@ 2013 Thomson Reuters, No Cladm to Orig. U8 Gov, Wotks,
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[CHe as: 3808 WEL 1450124 {Ohlo App. § Dst)}

arph v, Sararak {19303, 66 Ohlo App.3d 744, $36
MR 112, Bee Shaker v AHen (May 1o, 15%95),
Luyehoge App. Mo, 69112, unreporied,

i% 23} “There v nothing in the roeord hefire
us o suppont e appallants slaims in the assign-
mends of error and we miust presume vegulady in
the {rlal coutts procecdings 204 the judgment
stturodd by the court.® * %

9 Sﬁp opinton, pages 4-8, Hag alsy,

Dinglne v, Dinting e, 31, 1987, Trunbull App.

No 9710047,

{3 25} Desed wpon he forcpoing mnslysis,
Vargo's first, socond, founth and fifth assignments
of ereor ane overmled,

[2] {4 26} Vargo ausepts In his {hird sesignment
of eror thet Mulinds A was & necessary porty to
the action pursuant to Civ,R. 1HA), sines she was
one of the peysas, On thiy basis, he contands the
mapistratz acled improperdy In permitting tisl to
procecd, HHe assarien, similecly 0 Bis provious
gnes, miready has been addressed by thlsy court in
Miandic v, Figuers (May 26, 19583, Civahoga App.
Ne, 43977,

{f 27% Although “ CivR, 12003 {prevides] a
parly mey raise the defenso of Rture to Join et in-
dlspensable party Iy late pleading, metion for judg-
mont on he pleadings, or al trinh” nevertheless, 8
party st “uffiomatbvely present said defense™ in &
muener galeuleted to aid the procewdings rather
than to circurmvent thei.

{F 28} In this cass, citing Dubiln Transporta-
tan, Bre, v Goebed (1999, 133 Ghiv App.2d 272,
T¥ FRB3d 938, the magistrate decided Vargd
world not be paralned o raise of B3e) the fssus of
failuro to join a peessary parly because he lazked
patification for lis failore fo raise it eardier, 14, at
Yo, Y2 NE2d 638, Swely, as an attorney, Vargo
coudd have assertad this defenss dn his snewer w
the complaint or by motion prior to triel, Under
such eiroumstasees, sod perticetarly in e absence

of & trapgoript of ial, this court cannet now find
faule with magistrate's desision, Mikafic v Figwera,
fupra. Soo also, Schfup v Jntermiark Internath, (Apr,
L2, 1988), Semenit App. No, 13500,

w4 U 29% ‘Amurdlngb', Vargo's thivd agsipne
ment of etror also 1s overmlad,

The muricipal eourt's ordar is affirmed.

{{ fs ordered that sppellee recover of sppeliant
coots herain faxed,

The conrt fnds there wera reagonable aroundy
for this appesl,

I is crdored thel o special mandote Jskve out of
this court diracting the Clavelsnd Muwicipsd Cunpt
s sary this judgment inte exgcution,

A cortified copy of this ontry shall constifute
the manduie pursuent to Rule 27 of the Railes of
Appreliate Procedurs,

ANN DYKE, PJ. and COLLEEN CONWAY
COONEY, L concur.

W.H, Thiz eniry s a0 annowncemant of the
comrt’s docision. See AppR. 220B) 2HD} and
26(AY LovAppR. 22, Thiy demgion will bo jourm
alized and will become the judmnent end order of
tira court pursoant w0 App R 22 unless & modion
for  reconsiderstion with supporting  brief, per
App.B. 26(A), iz flled within ten (10} dzyn of the
amnoundement of the cowrds depigion. The time
petiod for review by the Buopreme Court af Ohio
ghall begin o ran upen the fouenglization of thiz
eourt's amouncenent of depision by the clak por
Anp R, 23H), Seo, wso, S.CLEmoR, M, Section

HAR

Obie App. § Dist. 2005,

All v. Vargo

Mot Reparted in NJEZd, 2003 Wi 1458134 (Qhio
App. § Dist), 2005 -Ohlo- 3136

END OF DOCUMENT
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Not Reported In N.E.2d, 2003 WL 22922343 (Ohlo App. 8 Dist), 2003 -Ohio- 6618

(Cte 2si 2003 WL 22922343 (Daja App. 8 Dist)

L%
CHECK OHIO SUPREMY COURT RULES FOR

REPORTING OF GPINIONS AND WEIGHT OF
LEGAL AUTHORITY,

Goan of Appeads of Ohis,
Bighth Disict, Cayabiogs County.
Eranna M, BALTE, Plalniff Appsllant,
ki

LMELAL DuelendanieAppetioe,

Mo, 82641,
Degided Dae, 11, 3003,

Bockground! Tenunt filed npplicstion for an order
o compel repaies, reduce periodic rent, and money
damages. The Clovelund Murdcipel Cour, Housing
Exiviailon, Cipypehags County, Ngs,
2002-CVG-11¥22 202-RD-130, satered Judmmany
for Houstng Asthority.

Holdlemgr The Odur of Appeals, Ann Dyke, T, heid

that it could not consider tepant's cleims on appaal
againgt oity Housing Authority, sbaond a tanscripl
supparting elaims,

Adfttrmed.

West Headnotey
Appeal and Error 30 £=2611

30 Appeal and Error
30X Record
A Meking, Form, and Requisiies of
Transoript or Returs
Jnkall k. Bffect of Fallure to Make Tran.
seript or Retart. Most Cited Cases
Court of Appeelt oould not conaider tenant's
claimas on appeal apaitet olny Boueing autholiy, ke
senl 8 trangzoriot supporting cialms, Rulss Clv.Pres.,
Rube S2CEM0).

Civit appeal fivan the Cloveland Municipal Conrt,

Gasy  Fo200-CWGE1TTNE,  20UR-RD-1 B oma
M. Bafiz, pro ee, Clovelind, OH, For MeintiffAgp-
pellant,

Diale 8. Bugal, Beg, TMIAA, Cloveland, OM, fiv
e fandant-Appellas.

AMN DYRKE, K,

*1 {4 1} This appeal is before tha vourt on the
wooelorared docket purswest o App R 1 and
Lo App.R. 11.1. Plaintiff-appeliant Donna 13tz
("appelamt™ appesly, pro ge, from e Judement of
the trial coust which adopted the report and recoms-
mendation of & muglsteats of e Claveland Muni-
cipal Cowrt Howsiag Divisten findleg i favor of
the defendant-appellee Cuyahoga Melrapoiitan
Hoveing Authordly (“CMHA™, For the reasons set
forth below, we affirn the jodgment of the trigl Gonse,

{92} On June 5, 2002 appellant Gled as ape
pHoation for an order to compel fepeirs, reduce
periodtio rent and money dammges with the Olewve.
ted  Munlcipsl Court Housing Divisfen. On
Bepteniber 23, 2002, a fewfop way beld bofore »
magistrete, #t which fime evidence was preseniad
and tostienomy wae taken, Qo Febroary 18, 2003, a
magistrate fssued & report and recoinmmendition.
The maglstests recommendsd that becawse ChHA
eterminabed the pretised and e sppeilane failed
o sbow compeneable demages, the appeliant rot re-
sover any monetery sward, Furthonmors, the magiy.
trate erdered that the monies on deposit be relessad
16 CMEA, The wial cowt adopted the findlogs of
tha magistrais.

[ 3} The sppatlent thmely flled obiections to
the magistraie’s report and recommendation, assert-
Ing that the mspistrate felled o consider warlous
fants prioe to tmeking by determination, By pasencs,
the appallani's objectiona disputed the magistrata’s
{incinge of fust, OMHA filsd 2 responise W the ap-
pellant's objsctions, urging the court to overrle the

& 2013 Thetnsos Baers, Mo Clalin to Orig, US Gov, Works,
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Not Hepartad in N.Y.24, 2003 WL 22522343 (Chlo App. § Dist), 2003 -Ohlo- 6619

(Cie 53; 2003 W, 22007343 (Dhio App, 2 Dise.))

gppellant's objectons. On Mesch 7, 2003, the frial
cosrt overniled the appollants objestions, finding
that tha sppeblant flled to comply with ChvR.
FAHENEY by providing o wanscrpt of tho pro-
ceedings or an affidavit of svidence If 4 trangeript
waz nit avelleble. It is from this roling thet the ap-
poellant now nppeals, assevting B sok assigrunent of
eevpr for ouy reviow,

I
{% 4} Appeliant essentinily contonds that the
wlal soure erved In ovetruling her objeotions and ef-

frming the detennination that sheet wap nop sns

titled 1o recovery,

{9 33 Civ R S3END) provides, in relovant
part

63 “fulny pbisction to a finding of fzet shall
be supported by a transeript of all te wvidenos sub-
mitted to the magisirsse relevant to thal fact or an
affidavit of thet evidence if o banseript I3 not avall.
abia®

{1 7} Appellant's objections challengad A
Ings of fuet roached by the mugistrate, Speeificelly,
she chaffenged the mapistrate’s findings regarding
her tandiord's affnts to make varous repals and o
glininate insects In her apariment. The record in
thiz case does not contain dny bapeeript of an affie
davit of evidence presenied uf the hearlng, Bacause
appeiant failed to support hor oldections g8 re-
beod By ChR. S30ENINDY, the winl court 3id not
et In overraling her objections and thereofier ed-
wpting the nagistrenrs daslsion, Fohermaors, In the
#bsemee of o complete aud ndequate revord, & re
viewing cour{ has nolhing to pess upon and must
presume the iognlenity of the proveedings snd the
presence of sulfiofent evidenge to support the iinl
conet's docision, Kngpp v Edwords Loboratories
(1980, 61 Ohic St2d 19, 199, 400 W.E24 384
Appellant'y sode assfgument of ervor 1y without wer
it.

*2 {1 8} The fudgment Js affimmed,

Judgment affirmed.

It 15 ordorad that appellss recovar of appellant
it% codty hetuln taxed,

Tho Court finds thers were reasonable grounds
for this appeal.

Bt 35 ordered that & specksl mandate lssue out of
thin Clowss direting the Clovaland Muniipsl Count
10 ¢ary this judgment into axpeitian.

A certified copy of this entey shall coneaimte
the mandats pursapnt to Role 27 of the Ruleg of
Appsliats Procedurs.

ANNE 1. KILBANE, P.J, and TIMOTHY B. Mo~
MONAGLE, L, CONCUR,

NB. Thiy ¢oty {5 sn pepouncement of the
pourts Jeclalyn, See AppRI(EBY, 22D sad 2450A)
1 Loc AppR22, This dectshon will be Journatised
uned will become ihe judgment and order of the
gourt prrsuant to App. R, 22¢E) unless 2 motion for
vesonsidorntion with suppoding belef, per AppR.
26{4%, i filsd within ten (105 days of the an-
noungestent of the oty decision. The time purlad
for review by the Supreme Court of Ohio shall be-
gin to run upon the jeurmalization of this court's an-
nenneement of desizion by the clerk per AppR.
22(F), See, also 5.0t Pme R 1, Sectfen 2(AX1).

Ohlo App. & Dist, 2003,

Baltz v, CAMHA,

Mot Bepoetad Ty W.H2d, 2003 WL 72922343 (Ohis
Apph § Diss}, 2003 -Ohig- 5619

END OF DOCUMENT

€ 2013 Thomson Rewters, No Clafts to Orig, US Gov. Warks,



Wé‘gifam

Pape 2 of'3

Page 1

ot Reported by NB.2d, 2005 W, 1745623 (Chio App. 8 Dist), 2005 -Ghie- 2627

{Che az: 2008 WL 1245623 (Oble App. § Dlst))

]

CHECK ORIO SUPREME COURT RULES FOR
REFORTING OF OPDBSIONS AND WEIKHHT OF
LEGAL AUTHORITY.

Cokart of & ppeals of Chie, Bighth District,
Cuyahoga Coonty.
Ter o CRTARDIANEBHIP OF 5UANW MUBHRCKE

Wne. BIORT, 25183,
Muy 26, 2005,

Background: Chardise of esete of minor child
filed B motion to show vause and for sanotiony
popaingt ohids Aubor based on fethey fdloe 10
reply t0 numerops verbal and writen requests for
doctmentation rolated w0 father's  settlotent  of
chaimg with insurance’ compasies. The Common
Ploze Cowt, Cuyshoga County, No. 2001 G
54818, gronted e motlon, feund father in con-
tempt, ordeved father to pay 31,500 in ‘sanctlons,
and grasted pusrdian's apphication for fess @ the
amoert of $135,150, Father appealed.

Holding: The Court of Appesfs, Christhe B Mo-
Monagle, 1., held that whers no wansaript of e
chiwmbars heteing on goerdisn's motion 1o show
eause and for ssnctlons was avaleble, and futher's
appral did oot supply o statement in lisw of {ran-
seript to indloats what franspired et the heerlng, the
Rout of Apposts wauld prosems the segulasity of
the rial cewrt proceedings.

Adfrned,
[1} Contempt 93 €366(3)

23 Contempt
IR Porwer o Punigh, aod Proceedings Thorefor
93kh68 Appeal or Brror
kol &, Prosentation and Resevvation
of Grounds of Review, iost Cited Cazes
Fathwy wajved his appeiise azpumente ihat ah

laged that the fial court erred in finding him in
atntormpt and ordering Bim to pay nancllons wnd s
finding that guardian of estats of father's child was
enifted to foon, where Seher falled to radse the -
suat it the trial eourt.

(2] Appes] and Error 30 €52007(2)

30 Appoal and Borgr
JOHVT Ravisw
FOX VG Presumphians .
0kA06 Facts o Evidents Nol Bhown by
Rasord
105507 In General
KBTI ko Failure 0 Bet Farth
Evldence In Gearral, Most Cited Casey
Whera po transeript of In-chambers hearing o
giisrding of minor child's motion o show cause and
for sanctlons against father was avallabls, and fth-
er's appeal from show caumo wrder and ouder impog-
ing sanctions did nof supply a statement in liew of
trangoript 6 Indicets what wauspired at the ine
chambers hearing, the Court of Appesis would pre-
sume the regularity of the wisl court prooesdinge
andd the prégonco of sufficient evidence o suppur
tho trial sourt’s decision. Rulos App.Pros., Rule HC)

Civil Appesd from Comron Pleas Cowrt, Probate
Division, Tese Wo, 2001 GDM 534818, Affirmed.
Vinsent A. Stafford, Gregory J Moore, Stafford &
Stafford Co., T PA, Clovelind, O, @ Appel.
tant/Hather, (Robort Mushroke, M.D.),

Kichard 5. Koblemz, Koblentr & Koblentz, Cleve.
fund, OH, for Appelies/Gaardian,

A, Leprt, MWorthfleld, OH, for Appelieo/Mothor,
flaues Mushcked,

Alan Patroy, Mandea A, Sansilons, Cleveland, OF,
for Appeliee, (Robert V, Housal). -

2013 Thomeon Kautars, Mo Clakm vo Qplg, US Gayv, Wiosks.
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Not Reported in N.E.2d, 2005 WL 1245523 (Ohio App.  Dist.), 2005 -Ohie- 2627

(ke ney 2008 WL 1245623 (Ghie App, 8 Dhat)

JOUTRNAL BNTRY AND OPINION

MCHMONAGLE, ¥

*1 {5 1} Robert Muchroke, M.B. (“Rober™ or
“wppollant"), sppeals from the judament of the trial
court granting the motlon o show cavse and for
sagetions of Richerd Koblentz ("Robientz¥ or
“enpellee™), guurdian of the estate of Susan Mnche-
tke, Robert alee appesls the judgmens of e tigt
court granting Keoblentzls appifoation for fess, For
ithe renspna that follow, we affirm,

{9 2% The recond reflecis that Reobert was in-
valved In a serious sutomoldlo acoldent in Novem.
ber 1998, Following o settlement with the todfas-
o'y inswrer, he filed claime agafnet his Snsoeer on
behall of his spouss, Laura, and thelr minar daugh-
te, Bugse T June 2001, & fury awarded 59,577,252
to Robert, BLO0G0000 to Leww, and $500,006 to
Snssn. Subsequenily, Robarr snd Lavura sattled with
the insuanee company for 83,000,000, In addition,
to mosolve & claim of bad fhith on the port of the in-
surne pod poofelm for prejudgment inferest, the
surer agreed o pey $2,000.000 1o Robert and
s, =ned SR 000 to Susan.

f9 3} Lawra subsequendly filed s apphestion
secking 4w ba appointed guardinn of Susun's dutate,
and a separaie application requesting approval to
wetde Sunar's elalm for 5,000, HMer spplioation wis
denied rnd the cowrt eppointad Kobleniz az guardi-

ary of Bugon's guate, This eoun affismed the probate,

coudd's decision on appenl. Sao In re Guordionship
gf Susan Muehroke, Cuyahoga App. Wo. 81353,
2003-Ohlo- |16,

§5 4} Lipom learning that prior to 1eociving the
Jury verdict and setfoment deseribed above, Robent
and Lawrs hod alee eertled whi vo other ingieory
for an additional $2.5 mitlion, Koblentz filed an ap-
pieation to seile Busan's eletm, requesting thak the
probats oot allow him to conduet discovery W
leam the total amount of settament proceeds col-
Tected, attormsye’ faes catned, and Ipatlon costs
expanded, in srder v doterdzine the praper ameant
1o b wwrarded 1o Susan's estate.

{§ 5} akhough Koblentz made sumerous
warbn! and wrliten Teqassts for the decpmenitation
t be produced prior to Robert's deposition, Robent
snd his coumsel falled to respond or somply with
Koblentz's reguests, Roblontz subsequently fled 2
mibpowna Supss tecum with the probate eourt, com-
manding Robet to produce the vogquestod docy-
meniy on Muarch 16, 2084, After appellant’s couvasal
advized Koblentx that he (cotrsal) wes upabls o
atiend the depesition, Koblentz filed s motion w
show gavte and for sunotions,

{9 63 At t heatdng fn Aprit 2004, the comt
withhald nultng on the motlon to show cstme purse-
ant to & reprosentation from eppabinnt's cotmsel that
the dosuments wonld be produced.

{7} Appellant did net produce the decw.
inests, bot eventually agreed they Koblentz could
revisw doctmengs- held by s accountant, Shalek
and Associzies, Uson review, however, Robdentz
deteemined thet fhe scoounting firee did not heve
wany of the Tequested doownents, Yo additlon, the
tiren Indicated that appoliant retained comtrol over
many of the sehpoansed dosuments. Koblenty then
renewed his demand that appeflant comply with te
subposng, b aopelldns refined to do so.

2% 8 Accorhngly, on July 14, 2004
Koblontz filed 2 renewad motion (¢ show ceuse and
mation for ssestions, On July 29, 2004, the nisl
cowt entered an order grenting the motion, finding
zppeliant in conterept for fathre to comply with the
sabpoena, end oedaing hing vo pay $1300 In sane-
tions. On the simo dare, the trial court also granted
Toblatds applostion for foee In the amount of
$15,150.00, plus costa of $57.60,

{99 Appellsnt now appeals from both ordess,

P} 19 107 As an initied matter, we noty that zp-
pellant reisen severnl entors which he dd nod pafse
i, the trial comt, Although not ratsed a5 &n aszign-
ment of ervor, sppsllant argues thet the wisl court
wrred in fhnding bin tn conternpt and ordeving Him
e pry F1L500 o seoothons beosusa a subpoaena can-

2013 Thonison Reuters. Wo Clelm to Oudg. U5 Gov, Works,
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(Cite gas 2008 WY, 1245623 {Ohio App. 8 DHsLY}

nat be used o obiein dooserents from o parly, See
Civ R, 30, 24, and 45(C) With respect 1o he fou
appHoation, appallant arguey thae Keblonty wue de-
Bnquent In {ffing an accoust as required by B.C,
210930 and, thorefhre, was not sutitbed to any fees
o compensation,

19 11} Appellant did not raise these argumonts
iv the trfal court, however, Our roview of the record
Indioates that appeliant never filed sny objpotion to
gither the moifon 1o show cause or the epplication
For fées, Bt iy well stlled thet an sppellate count
tanaol vonsider an jssoe for the first time on ap-
peal. Stores Realip Coo w Clevelond (199583, 51
Ohin BLEd 4%y OOF Props. v. MeQusen, Cuyahog:
App. No. 82044, 2003-Ohlo-3874, at § 24, By ﬁ‘iﬁi
ing, to raise the issues in the tedal court, appellang
waived thern for purposes of eppasl snd, tharefore,
wo need not consider tham, T,

{21 {1 13} Appellant next coprsndy that the vl
af couet grred in granting the motion to show canss
and the application for feex without a hesring, He
asgoris thel the probate cour was reguived fo cone
duct an evidentlary hearing porssant to KO, 2705,
cb s, vogarding (e motion t show cevge, sd 5
hearing- to dstermine the reasomableness of the re-
uested fees prior to rullng on e ﬁumﬂim'& =
pliontion for focs. See, eg, fu re Estate of York
{1999}, 133 Ohlo App.3d 234, 727 NE24 407, He
vigorously disputes appellec’s agzertion that the iri-
sl court field a hearing regarding both matters, -
beit in chombary and withont » eowd reporter, on
July 22, 2004, snd contends that the in-chambos
procetding wes merely o pretriel procesdiog, not an
acfial evidestiary hearing,

{9 33} This court addressed the same jssne in
Weily v Spirit Fabricaing L {19%6), 113 Ohlo
App. el 282, 288389, 680 NE2d 1046, In Fells

{1 14} the plalndf¥ argnsd that the trisl court
erred i grantng the defendants CivR. 608} mo-
ton dor ratisf from judgment becauss the defendant
had ot presented pufficient evidence o suppoct it
metion. In considering this aepmmant, wa stated!

{f 15} “Mafodff coptends that enly an in-
chambers conference was held on this date and
thers was no apportanity to present evidence. The
appellant g e burden of providing a traneciipt
when It Iy neosssary t the dgposition of any ouess
tiowr on appesl. Rose Chevroler v, Adas (1988), 36
Dhin BLid 17, 18, 520 NRX 564, In the instany
w956, no ranscript of the inwhbtitbers hetring was
availahte, The coun iy Stefner v Stedser (15837, 85
Ohio App.ad 513, 620 NE2d 152, way confronted
with n similer situathon where the pasties disputed
whether & hearing or confiorende was condugtnd by
the trist cpurl. The court held that if né transoript is
svaileble, nppaliant mugt Invoks the procedures of
ApnR. {0} or HE) o recomstruet what franspired
st the proseediog and not having done s, therefom
waived smy ervor. Id. at 524, 620 N.EZd 152, See,
wae, Kafm v Kelm {1902, T3 Oblo Appdd 3935,
400, 387 M2 535, Cabeonge of & oourt reporter
does aot praciude there having been s hearing, * * 4
Dedondant could hove supplied a stateenent in Heg
of a transeript to indicate that which &id fmnspire
on thar dave ¥ * ¥ parsusnt to AppR. 5C) )
FPalmer v Rulver Foundation Heolth (18913, 64
Ohio App.3d 140, 142, 580 N.B.2d 849 thearing
way held I chambers, but not reconded; ne App R,
HC) statement was prosented; the court held that
inforpal Bewdng is not impeover whon the sviden.
tiary witnesses are the lawyors) 'lo the absence of
el the rebevart svidobos introdued ut the hearing *
* ¥ a reviewing cowt reust indnige fthe presump-
tion of reguinsily of the proceadings and the valid-
iy of the pudpment In the iriel ott” Baves of
Springer, fmo {v. Sralfwerth {1978}, 3¢ Ohlo
Appedd 233, 200, 382 WERI L79,] Thersfore, wa
presume sufficient evidenca of Split's metdroriouws
defenne wes presonted.”

"% {416} Likewise, i thls case, it was appul-
lant's duty to prosent us with an adequate ranesript
of the procesdings below. I, 8y afloged by appel
fant, ne tensorpt of the proceedings en July 22,
2004 i3 pvailebls, Afp.R. S praviddy sn slternas-
fve means for soeaplsting the vesord, Appoilant did
et svail himaell of this meihod, howeyar,
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{% 17} “In the sbsence of & compiete and ad-
equate recotd, B oreviewing cowt must preswine the
regelarity of the &0l court prosesdings and fhe
presence of suffielent evidence to sunport the sl
eond's dectalon” Burell v Kussicteh (1998), 128
Chip App3ad 228, 232 V14 W.1R2d 442 Therefore,
en fie recor! presented 1o us, without o transcript
or st App R, HIT) or (I stmbenenl, e ot pre
s tepulaeiy In the winl cowt's proteedings and
aifirm the jndgment of the wial

{1 18} Appsilant argues that a franseripd of
sebspepaant tripl vourt procesding reflects the el
judie's acknowlzdgmeont of ereor m the hearing that
is gt issue bofore this court, Appellant sannot srgue
BITGF COCBTHNE 2, o7 83 & reselt of, = hearlng whess
he has aeither provided & transeripe nor an AppR,
QLY stabmiment, & b fudge’s “musings” st & Jater
heardng abow hls previows miings avs imsefficiont
for thie court's reyiope.

(% 149} Finally, wo nota that the meord Sows ol
sipport appetant’s tgement, The docket ndicates
thet appelles’s motion to renew the motlot o show
cansermotion for saoetions way “hesed & submit-
ted” on Tuly 27, 3004, It fardher indlenres the
Koblent='s raotion o accplerind the hearing regards
ing W9 application for fees was “heard & submit
ted" on Fuly 23, 304, Therefiorg, appellends oo
ot that the hi-chamnhers proceeding was nit an
evidentiury hearing is without mert mnd, sepords
gy, appoifant's essighments of srror are over- rafad,

Affirmed.

It is ordered thet appelles recover of wppeilast
voats hevedn texed.

Tha eourt finds thare were reasonable grounds
for this appeal. It is ordersd that 8 speplal mandste
feswe oot of this couet directing e Commaon Plasa
Cowt, Probate Division, tw ooy iz judgment into
exeaution.

A vetified copy of thiz eniry shall ¢onstitue

the mandats pursuaut to Rale 27 of the Rules of
Appetiors Propsdure,

FEANK 13, CELEBREZZRE, Jv, P, sed -
CHAEL 1. CORRIGAN, 1., conat,

NB Thia enty s sn saouncement of the
cowt's decislen. Ss2 AppR. 2NB), 22015y pod
26{A) LovApp R 22, This doctsion will be jouwne
alized end will become the Jwdgment and ordey of
the seart, pursoant to App R, 22(E) unless a mation
for reconsideration weith suppoting  brief, per
AppR. 26(A), i fisd withly ton (10) dayx of the
ervouncetaent “of the cour's decidlon. The time
perod for raview by the Sumreme Coutt &f Ohle
ghall begln to ren upon the journalization of dhiz
court's announcernent of dacision by the ek per
AppR, 22(EN Ses, also, 3.0LPracR. I, Section

2A)(L).

Ohio App, 8 Dist, 2004,

In va Guardianship of Mushreke

ot Reported 3 NE2d, 2005 WL 1245623 (Obio
Apg. § Bgt), 2003 «Ohin- 2627

D OF DOCUMEBNT
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M

CHBCK QIO SUPREME COURT RULES POR,
REPORTING OF OPRIIONE AND WEIGHT OF
LEGAL AUTHORITY,

Caurt of Appeals of Ohle, -
Bighth Distriet, Cuynhogs Cotnty.
Dirnitrios C. NATSIS, MantfAppeliant,

¥,
Fathisen NATITE, Defendunt-Appelice.

Neo. 30793,
Procided Dee, 19, 2000,

Afier the perties divorsed, wifs filed & motlon
to show cauge bagsed on busband's stleged fadhuee o
pay ohild sugpoet prd husband filad 2 motion to dis-
miss. The Court of Common Pleas, No, Dn126420,
adopied the magisrate’s opinion which found that
hasband owed 347,1 5000 In past due child support.
Husbend  sppeated,  The Court  of  Appeals,
Cuyshoga County, Dians Karpingld, 1, held than
{1} hushands faliuve to dile o transoript from the
magistrais hearlng or an sffidavit describing the
evidence st trieb prechded e Count of Appealy
from. reviewing husbands chiections or his argu-
ment that laches precluded the astlon, and {2) tal
vourt  determinetion et lwaband  owed  wife
$47,150.00 in ohild supporr amearage was nol an
alwype of digoretion.

Afflrmed.

k Tarrence O'Tronnedl, L, fled 4 dlesenting opine
T, ' i

Wt Fleadnotes
18] Chifd Support T6E €541
768 Child Support

THRX I Anges! or Judislal Rovieow
ToERS42 k. Macord, Most Cited Unsss

Fughuxd's fsflure wr o o travscrpt Som the
raagisirete beating or an affidavit describing the
evidance at trlef prectudsd the Court of Appeals
from reviswing husbands objectlons or hiz argu-
ment 1hat Jaches prechuded wife's eetion for past
dua ohlld support; the lasue of laches was pefmardly
an tsaue of fagt, and the haue of laches way to be
reselved acsording to the partioular faste of eavh
CRSC.

[2] Chitd Spppert 76E 0341

TR Child Support
FHRXT Appsad or Tudislal Reviow
TEBRS42 &, Record Most Cited Cases

Mushard's failwre w Ao o ransoripd from the
megistrate hesrtag or aby affidavit deseribing the
evidence ¢ trigl preciuded (e Court of Appests
from roviewing Wsband's stlegation thas the magle.
trafe's decixion was contrary to the sufficiency end
the weipht of e ovidsoos, n wifk's sction for past
due cbild swpport; magisiraie's repert demonstrated
thet he reliad heavily on ihe orgl testimony from a
variety of witnutges whose credibility he was able
to assess, ond the rdugintrate was in a superkor posi-
Bon to detsrmine he weight snd cradibllity of the
evidence,

[31 Child Support 76E €487

768 Shild Support
TSEEY Enforcernent
PoRk48 | Bvideose
T6Bk4RT k. Welght and Sufficlomcy. Mast
et Cugny
Trial conrt dessrminntion that naband opwed
wife $47,150.00 it obild supperl anrpdrage Wae not
an shuze of disoretion; abthough thres veitmerses
tentiflod they saw husbind give wife o whits snvel
ope which husband alleged contained child support
payments, nore of the wimesses ever saw the
amount of mooey holde the suvelops, bl of e
witnessod only saw the envelopies a fow times, mud
wife sxplained that she telled on inpeme fhom her
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father, noterelatives, snd the chureh as wlternative
forms of suppart.

Geozge J. Sadd, Bsq., Brook Pak, OH, for plalngf
Appotlant.

Teni L. Stuplea, Beg., Clevelrnd, OH, for defend-
ant-appelles,

KARPINEK], 4.

*1 { 1} Defendant-appellant, Dimiirios €
Natals, appesis the trisl courts adoplion, with
maodifications, of ke megistate's declsion graviing
plaintiff-appeies, Karhleon Matelss  Motion {0
Show Cause s which she argusd thab appellant wag
in amears of bia child support obligntions. For the
resons ihat foltow, we aﬂgl.nn the judgment of the
tr3al oourt.

{% 2} This case falls wader she [ursdletdon of
the domestic relations congt, In Oclober 941, the
partiss were granted a dissolatlon of marrlage, The
order oF dsaolution  lnguporatsd 8 separstion
sgreemient execoted by hoth parties, The agreamant
expressly provided appellant pay child support for
the by rainor children bom of the maniage, A the
iime of tha dissolution, the eidesi child, a boy, was
alne years old and the yoonper obfld, 4 girl, was
eight vears otd, It iz undisputed {hat the separation
agreement reguired appellent to pey §3000 per
waek (5400.0040nth) for each child for a perlod of
M weeks and  thersafter 56000 par  week
(SAB0, 00 menth) wntil sach child reached majority.

{1 3} In Gotober 1999, appctlee flled 2 motion
to show oause bocause eppellant hed failad to poy
the chitd rupport amounds xpecified i the agres-
meot, The motion was refesred 1o =nd heard by &
magdstiate who, afler trlal, rendeved an smendad
dootslone with findings of fact and conclusions of
law. The émended decision wus filed on August 14,
2605, Hefors the conclusion of wiel, however, ap
peitant flisd & moden to dismiss appelies's modon
ty show cause in which he argued, under the laches
dowirlae, appolise bad walled wo long-18 yeavsdo

Page3of8

Pago 2

[

pursue suy mpaid child sepport emetsts. The mae
istrate denbed the moton to Hamiss,

{7 4} In his decision, the maghate explained
his yressons for denying appellands motion to dis
rien and plso made specific determinations aboetrt
appellant's unpaid obligations of child support. The
magistrate dutermined thet '

{4 %) “rowhera i the plotdiogs or In the testi-
meomy does the Defendant ®* * * allage or demons
state waterls) prejudics resulting fom the delay of
Fplaintidfs] filtng.

SERAE

1% 7} “Where Defendant * ¢ * has failed to
demonsirpte materfal prefuctos o Injury the dee
tanse of Taches will not lie, Defendant’s] Motlon
Eiomisz iz withewt merit and should therefore be
dismissed.

g8y« e

{§ 9} “Defendant ¥ * * ghould havo paid child
sippoit 6t the g of §30 par week por ehild (2) for
g period of 104 weeks commencing Cotober 7,
19814 for o totel of $10,400 throngh Oclaber &, 1983
{104 weeks x $50 per week x 2 children = $10,400),
Therealtor, Dofindast * ¥ ¥ ghould have paid child
supput in the amount of $60 per week for a period
of 144 wecke teoagh August 15, 1990 0 % ¥ und
for & period of 396 wotks dwough Augnst 14,
191[sie] ¥ * * or $60 per week for 740 weeks for a
el of $44,400.00, The ol amount Defeudan » *
* ghould have paid as and for Child Support from
the date of the padies’ dissolution through the
gmancipation of thelr youmgest chiid  was
$54,500,00, Defendart * * * sssueted that during
the course of his obiigation to pey chiid supporl ke
inty pald his cblipatlon and mors by weekly piving
the parties {alel two (2) ahildvon money to glve b
their mother ¥ ¥ ¥ for support, It wes his festimony
that ho always pave them cash, never a cheok, and
that he did so weekchy,?

wr {4 50) The mogisteate dotermined that ap-
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peftant “was neither 2 credible nor convineing wit-
ness ¥ * % and s o sippors for his teatimony
he paid ali of his child support” The magistate
gave appailant oredit for child support povineens he
proved he hed mede in the amount of 3763600
Afeor subtwacting $7,650.00 fom e $54,500.00,
the maagistrate conciuded that appolant wes still in
arvers of ohild support In the revdmnt o $47, 150,00

{¥ 11} On September 8, 2001, appellant Bled
g "obiections t the decision sod findings™ of the
magistrate ™ In Kis objectlons, appeliany argued
that the magitrats erved in oot sufficlently consid-
aring hiz laches defensy Hhut wppelles had walied
o lomg to pamme shy uapeid cild support
amounts. It {8 undispweed that when appelisnt sub
mitted hin olisotions to fhe cowt he did 46 withow
providing & vanscist of the wial procesdings wpen
which hiz objections were based,

FNL, Appellant bad been granted an swion-
slon of tiwe within which to 8l hix objeo-
tions, Thus his Seplember 3th fiting iz timely.

% 12} The brief, however, contained sxtondad
excerpts from the hearing-excarpls wasuthenticated
by any oourt Feporter, The brlef also referrad to ex-
nebits, which wers i the momd and depositions
thot hed besn fisd, ™ Dosplte what eppear 1o bo
refezences {0 8 temscript, appallant did not provide
& eopy to the bind couwrt ar appolioe,

FN2. Though sppellent clies  deposition
testimony, we Ond no indicatlon that the
magishaie relled opon any of this testh
mony tn renching hos decision In this case

{1 13} On Decsmaber 28, 2001, the wrial cowr,
with some modifications net relevant fo he ssnes
In this appoal, adopted the meglsteate’s decislon and
otdared agpellent o pay appelles “$47,150.00 & of
August 14, 19917 In past dus ohild support pay-
ments ™ Apsellodt filed this Hmely sppeal on
Jaraary 23, 2002.7% Then, on Febreary 28, 2002,

appellant, for e frst tme, fled the tanseript of
the procesdings held before the mogistrate,

FN3, The cowt found appelnt in Gons
tempt Bngd sontenced him to thicty days in
jall. The qout mated the senfence could be
purged  peovided  appellant  pay  the
SATL50.00 plus 2% through the ehild sup.
port esforcement agency. Further, the
gonrt aley aseessed guowmey fees aguingt
appoflat I the amount of $1,840.00,
which award I not part of thia appoal,

T4 Iy Iin belof sppalies presents what he
Ineorrectly cofls an assigament of error.
oo App . 16 Tn this assignment, ape
pellee requests this court to dismise this
appen) because appellant ¢id not file a
tanseripe fo the el powrt, Bocause the
formal briof format does not permit an ap-
pelles o stete & aopurats assignment of ep
ror {onmide o cross kppeal), we do not ade
Araey apaallec's easipnment,

ASSIGNMENT ERROR NO. 1

{9 14} “THE TRIAL COURT ERRED WHEN IT
DENIED THE APPRLLANTE ASRERTION OF
THE DOCTRINE OF LACHES, WHERE THE AP-
PELLANT SHOWED THAYT THRE WIFE PILED
THE NON-SUPPORT CLAIM BIGHTEEN {18)
YEARS ARTHR THE DIVORCE AND WHERE
THR AFPELLANT DEMONSTRATHD MATERL
AL PREIUDICE.”

ASBIGNMENT OF ERROR NO. 2

¢ 15} “THE BECISION OF THE MAGISTRATHE
WAS CONTRARY TO THE SUFFICIENCY AND
TO THE WEIGHT OF THE BVIDENCE.™

{£ 16} As a threshold matter, we note that
whon 2 party obiscis o a magistiate'y decision, the
pay rmust supply the tmal court with 8 transeript of
the hearing or an affidevit a5 to e evidence
presented At the magistrate’s  hearing.  {ivR
SHEUIN, The Sopreme Court of Ohie hus ox-
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plainad, “When a pary obfecting ty a rafeoses o
port has falled to provide the bisl court with the
evidencs mnd documents by which the cout conld
make & fihding independent of the report, sepellzte
review of the covet's findings B Nmited to whather
the tlal comt sbused Its dscretion In adopting the
reforow's report, ® K U, I other words, en appesl wne
der theae circuenstances can be reviewsd by the ap-
pallate court (o determing whether the trisl powts
spplication of the law to is fechal findings const-
hited an abuao of discestion” Ser ov el Bunemn
v. Ghippewa Twp Trustess (1995), 75 Ohlo St3d
TaE, 30, 634 MBS 1284 Powempo v Miles
{Feb, 7. 20023, Cuyahons App. No. 79341,

w3 0f 1T Morsover, if the iHial gourr did net
have & wansoript to review, an appellats revisw
eann inchede any rofarence o o eyakeript o for
the flest tme as part of the record on wppesl.
Dymean, sapra citing Mfgh v Bigh (1983), §% Ohlo
Anp Sd 424, 427, 624 WE24 801, 802803 Brown
v Hrown (Bept. 20, 2001), Cuvahoga App. Ne,
TRERY Kerespbewi v Kergpeiws! (Des, 14, 20003
Cuyshoga App, Yo, 76848,

i1] 1Y 18} In the sase ot Lur, when eppellant
filed his objections to the inapletrate's decision, be
did not gubmit B travseriot or affidavit doseribing
the avidence adduced af tial. Appellant argues that
B W not need to ebmil w snssdpl with his ok
izctions in the fial court becanse the issue of laches
{54 quostion of law, Wa disngres,

{1 19 We ngree with the decision in Swron »
Sweren {Dee. 2%, 1985, Greeme  App. No
$3-CA-28, whese procedwral fhots are vinuelly
Ichntioal with thoss i the case at ban In Suffonm,
gupre the cowt was faced with the same sitvation
wo are faged with ham, namely, sppellans fling
vhjections (o 8 aagisteate’s  decision  withont
providing the wial court with a transeript of
svidoncs actusily peasented to the magisrate. On
appesl, the appellant in Swfom, ke sppellant in the
cise 6t bar, angued Bat e ste of Tnches wes one
of faw and twy there war 1o need for her to file s
transeriné with her oblections. The conr in Skitu

disngrand stating, “lt 1s settted low in Obio thart the
isene of aches 'is predominstely one of fact, to be
reentved in oach pase sccording to U5 spesial eir-
cumsances.’ 64 Ohdo Jurlsprudence 3d (19863 432,
Limitstions and Laches, Seoton 222, The seminel
sase on the jasus Is Sarith v Smith (1359), 168 Ohls
8t 447, 156 N.EZd 113, whers the Supreme Court
defined laches as follows “Delay b esssrting
right does ot of itself constins laches, and in or-

" der to suceasfully invoke the squiteble dosteing of

taghes It must be shown that the persen for whose
benefit the docine wiil operaly has besn materinlly
prefudiced by the delsy of the person asserting his
slaim. * Paragraph 3 of syBabug, Sutton, shprs st *3,

{4 203 Comrary to appellant's acgwnent tn the
case 51 bar, 8 detemge based upor Imches In micst
cerminly et dependent. Yo asevibng his defense, 4
defendant mist present fuothal ovidence ther diwre
was n datay which camsed materinl prejudice. Sus
fosh sapra, oitieg to Ferrse v Sparke (19913, M
Chle Appad 185, 601 MR 568, We muat, tharoe
fore, wgeol sppellents position on the selure of 3
[aches defense.

{§ 21} Moreover, beewuss appeliont did nor
peovide the nial court with & frepseript in support of
his objections, alf of which ware based upon the de-
fensa of Iaches, our review Iz limited to deciding
whetier the cout soused iy discretion in adopting
the magistate's declsion, Brown, sty

{7 22} Wanote that in ks bwief on mppenl, ap-
pollant wlvost campletsly relisz tpon the transeript
he filed for the fiest time over ong wonih alter b
filed his nofice of appeal, Becanse sppellant's arga-
ments ane inextricably tied to o ronstelpt we cannot
conskder, we must contlude that bis erguments on
the lssus of loches fail. Wo also cbeerve ther the
failure #o timely file n tanscript alsu pievents an
appelies from reviewing the wemimeny wnd addresy-
ing the metits of thy onse.

w4 2] {4 233 Furiker, we also refect appellant's
argument thet the meglsimtcs deslsion ¥ contrary
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to the sufficlensy sad weight of the evidence set
forth in the tmascrint. Cbviowsly, the only way to
wvaluste the ssiflclansy or welght of evidence is by
reference o the trenseript of evidenge admitted &
ftinl, Por the same meson that we cannot refer to
the tramscript reguzding appellent's laches defonse,
wo et Bkewlse precluded fom considering that
ranseelpt relative o the evidantiary fsauss paised b
the seeatnd assipnment oF stror,

% 241 Moreaver, # Is abvions from the face of
fhe magistrate's report that he reliad extensively on
o) testimony from 2 varfery of wimesses whose
credibility only be wes able Lo assess, Without a
tramseript of the procesdings, e tisl court had o
defen to the femnd determinations “mads by the
one who has viswed the wimssses, and heard fie
teatimony, stul who bes thereby emjoysd v superior
positlon te deesning the weight and eredibility of
the evidence.” n pe Felok Chtfdean (May 1, 2002),
Humilton App No. C-020666, st 8.

{5 23) Wo must reject, meveover, BRY argu-
ment based on any exhibits other than tity Judgiment
of Dissobotion and the Sepsraton -Agreement,
which are the only exbibite the Mugisteate refop
onovs, Othor than these Bwe dotements, the magis-
trate's degision does not ldeniify which, i sy, e
hibits the magistrate wlled upon or eonsidered,
Without & tposcript, moreover, neither the trin}
eourt nor 2 reviewing cout woukd know whether
any exhibits not identified by the magistrate were
admittad, authenticated, or ever actuslly lntroduced
fnto gvidence, A roview of such sxbibits, as the dis-
sont proposes, therefore syeseda the proper haund
aries of nppoiloe reviow,

[31 {4 28} Nor has wppellant demonatrated any
eror in the Magistrate's application of law o hia
findings of faet. Undsr the dootrine of Inchoes, do-
Fendait must daponstate, 25 the megistmts o
recthy Obewcved, momerial prejudice. Mothing fir the
magisirate’s fndings of fact supposts a fitkiing of
peefudice, Abbough the conrt onder required the
father o make the child support payments direcily
te the molber, he alwaye made kig peyments to his
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wife throvgh his children, They were slways in
cosh in An exvelope snd he never vequesied a ra-
oelpt, Thees witnesses, e e ohildrem and a
fiiend, were able 1o toudfy that each was present m
differens tmon for pavimontg mads in eovelopes, the
sonterds of which they did not ses. The frlend teati-
flad he witnessed the exchange of stvelopes bt
pould not tesily es to the amount or the dwation or
these exchonges, The dusghier reported roceiving
thees envelopes oaly cuee or hvize. The son stared
no envalopes wore given to i after 1985, Fiaadly,
the imegistrate found the Father to be neither & con-
vincing nor cradibde witness and that the Mother
way ablé o sAplain an lismative sourco of Support
she velfed upony hor {ather, nonerelstives, and
chirch, We find no abuse of disersflon in the ms-
glstiate’s application of low ta thesy fledings.

*E {4 271 Accordingly, we find ne sbuse of
discretion o the tiaf courts determbnation that ap-
pellant failed to west his child support obligations
pursaant to the express tetms of the parties' separe
Hon  agresment snd  that he owes  appelies
247,150.00 in child support amearage. Appellant's
myvo asslpaments of error are overriled and the
judgment of the-tial court is affirmed.

It ds apdercd that appelles vecover of appellant
her costs herein taved,

The coutt Auds thers wers reasonabla grownds
for fhls appenl.

Tt Iy ordered that a apesind mandate fesue out of
this cowt diresting the Consnon Pless Comt ko
carry this fudgment into eeecttion,

A cortilied copy of thiv entry shall onstitiy
the mahme povsusst 48 Rule 27 of the Rules of
Appellate Procedurs.

PATRICIA A, BLACEMON, PJ, concus emd
TERRENCE (O'DOWNELL, 4., dizsents with separ-
ae dissentiog spinion.

DIANE KARPRIRKY, Tudge.

Fudpe TRREENCE O'DOMNNELL, Dissanting,
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{428} Respecifully, 1 dissent,

% 29} The troubiesome rspeats of this case wre
fwolold: first, ne 2 court of eguity, the domestio re-
ntlons divisioy of the commen pless court ought to
be sble to fully constder Inches ss a duferse where
Kuthlaen MNotels waited 18 vears after her dissoln.
tion to present ler clafim for nenpasinent of ohild
suppost, sod whers, 85 here, the children are now
28 and 29 yoars old, respertively; and second, as a
raviewing cow?, we aro boud T consider the re-
cord us properly preseited fo we on appeslin fhis
ustence ag the majority corrscily states, beconse no
trangeript had boen provided to the frial conr, wo
Can only review whather the conrt abused Hy disere-
ifen in adopting the maginrate's decision. In this In-
stance, T betiewe it did,

{9 30} In Swrith v. Sncirh {1957, 107 Chio App,
440, A43.-444, 185 NE.2d4 454, this cowt deflned
the doctrine of leches:

{§ 31} *Laches is an omission io assert a right
for an wnreasonable spd Wnexpluined lengd of time,
uader  clronmatenees prejodiclsl 10 the edverse
party, It signifles delty independent of iitetions
In stataten, B t¢ Jodped principaily in eqably jueis-
pradence” At the outset, It [s Jmportant 0 recops
nize thit the |Bovenr delay in fling for child sup-
port in this case does not set & resord fn Ollo fopel
anowis. In Cloneiy v, Barlwy, (19843 15 Ohio 5t.3d
34, 472 NEd 328, the court there considered a
situation where the parties had married o 1938 ved
divorsed In 1934, and the wife porsued child sup-
pori ontil 1946; then, following her husbind'y death
In I982Z, she mesonted n $28,000.00 claim zgainst
his estate-35 vears latert The court elowed her
wladm boamuse the extate fafled to eatablish that the
delay caused any rasterial prejudics,

{$ 33} Here, although us franscript of prodeosd-
ings before the magiatate had been prasonted to the
trial sonrt, onr vesord dooy consali ssveral sxchibits,
notably, the original dzsohition decres deded Ooto-
ber 1, 1981, & lend comtract dated September 17,
1981 evidemcing Dimitdos's purchase of o rasid

shee Jonated gt 2387 Wooser Road In Rocky River,
{Obie, & loper doted Noverber 25, 1992 slpned Ww
Attorney Arthur Larsbros evidenving onveyanns
of that property with equity of 835,000 tv $40,600
o Kethleon, and » eopy of the quit dislm deed for
fhat conveyance.

w6 {9 33} While the majority firds ho material
prefudics resulting to Dimindos Natsie fhoen the 18
yesr delay In the nesertion of Kathleen's claim for
§54.240.00 of child sappow, an exambfiation of g
sforementionad exhibits revealy the folfowing,

{5 34} The decree of dissolation ncorporates &
separstion agretiment which gpesiflss the werlial
home to be the ane Tocated on 24528 Hilifand
Boulevard Ty Wastlaks, Ohio, and further spaoifies
that each party it retaln his or her respactive
propery, In 1903, wilh no posding olild support
claim, Dimitriot deeded his property, the Woagrer
hors, o Kethlsen with equity of at  loast
535,000,860, A careful reading of the dissolution de-
cree and the Judgment woiry revenls be had no ob.
ligation te do &0, Several aspacts of material profu-
dice sxist: no fsve of & relasse for any sutstanding
chaim of ohild suppovt ever arose, becsnse Kathleen
pever presented o clalm for child suppert, yet she
pucupted the rogity from Dimindes; and, during the
vears {odowing thefr dissolutips, Dimirios made
cagh payments 1o Kadilesn and despite her swom
testimaony that he did not 4o ag, the cowrt found she
did I faol rsonive cash payments fom him In the
spoune of §7,650.00distashingly it fourd her to be
& conyincing wigess,

{%§ 35} Her dolay In presanting this claim profu.
dioed Dirsitrios by having him contibue in make
cash paymemts matead of ofther paying by eheek o
moensy ordsr or ohisinlng receipts ftom her for
those payments; netably, the court decres did oot
raquire paymont of shild support theough the eonrt;
Kathlsen's delny also doprived him of the oppdrtun.
ity 1o affect & motusl reloase in sxchanps for hiz da-
ifvery of the Weosty Resd property to her in 1992,

{7 36} As & cowt of equity, e oot has o

& 2013 Thomson Rewtors. No Clalm to Qrig. US Doy, Warks,
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iduty, & sppears 1 me, 1o jook at the entire recor!
end to examine the totality of the ciroumstunces,
Here, | believe the record revesls that Dimitrios has
baen madainly prefudiced by the 18-year delay in
presenting this cleirm in dut Kaddeen prosemed it
after sho xoceived the fulf benefit of the gift of ro-
alty ard at a tme when Dhnitros eould no Jonges
obtain svidence of the payments which this record
ghews had besn mado (o hor, It slto shows that the
court has resshud av ipequiteble result. The fact
that the majorlty chooses 1o ignore the physioal
documentary  evidonge covtgined in the record
which the trin] court reviswed and clotsey B obase
tise my review of i a8 ei¢meding the proper bound.
atleg of sppeliate review only dramatizes Mg fil
cormidered, romtdt-oriemed doolsion, T would re-
yorso the judgrent of the court, '

Ohio App. 8 Dist, 2002,

Matein v. Matsly

Mot Reported in N.EB2d, 2002 WL 31B38301 Okl
App. & Dist), 2002 -Ondo- 7058

ENE OF DOCUMENT
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Ouly the Westlaw citation iz currantly available.

CHECK O30 SUPREME COURTY RULER BOR
REPORTING OF OPINIONS AND WEIGHT QF
LBGAL AUTHORITY.

Court of Appeals of Ghio, Bighth Blstie,
Cuyaboge County,
STATE of Oblo, Plaiatiffappelion,

¥,
Mark WOLFE, Defendantappeliant,

Mo, Ati1a4,
Oty 25, 1986,

Crimingl appesl frore Shuker Feights Municipaf
ot

Caae No, 83-CR-0928

Antren Wantar Bubln, Patricia M. Lawley, Asais-
ant Prosecutors, City of Boachwood, Bueachwood,
forr plalntiff-appalise.

Mork W offs, pro su,

JOEFANAL BNTRY AND QOPINION
FRYATEL, Judge.

*oOm o duly 7, 1983, s somplaint was filed
sgatnst defendant-appetant Mark Wolfs i Shuker
Holghts Munigipal Coun elleging 2 viclation of
R 291721 {telephone herassmont). On July |8,
1983, dufendent pled not guilty sad bond wag st at
five undred dottars,

{n Tuly 19, 1983, defendant's bond was re-
voked pending payehistids vaports as to defendant’s
capacity to stand whl and o doweming whether de.
fendant wos p denger 1o himself or the commmnity.
Cm July 27, 1983, the municlpe! judge orderad the
jatlor 1o return the defendant fo the court for a hear-
ing, Subsequent t¢ the hearing, the fudgs undared
the defondust back T S workhouss, pending sc-
caphance ot o medical facility wa opmroved by the

cowrt. Defense counse), the prosecutor and dedend-
ant's father also wora jo courl No abjectiong wwere
mede to this arrangement. On July 28, 1983, de-
fondint v anafierad o Mueymiount Hoopital un.
dor the cars of D Sigmund Cha The defendsmt
was ordered to remain under Dr. Che's cere dntil
Dr. Cha sssured the court that defendant was wot a
dungee to bimealf o the covnmantly, af which thme
the court wonid then release defendant on his pers
sonal recugnlzance on the vondition that be refrain
frot conmeting the corplainent and his faolly and
that he congtnue with Dr, Cha a3 an putpatierst, Pur-
suant o RO 26457208 defondant waived his
tipht 0 3 speady 1wiat,

G Augugt 11, 1983, [with D Cha's permis-
sion] dofendent way placed on tris! leave from the
hosphtal, A competeary hearing was set fir Qotnber
B, 1983, bat later eoneinged tm November 7, 1983,
in order i obiain testimony froms Dr, Cha. On
November 7, 1983, & competency hearing was con-
duntedd ned defendent wos foand compatont to stepd
tfal {defondant waived his right t5 have D, Cha
pregent), Defwdamt changed his plon w0 no conlest.
Bvidence waz hewrd and dofendant was found
guilty, Defendant was fined one thousand dollars
md costs and sonterleed o six monthe. Five hune
dred dollarg and 8l the deys were suspended on the
ponvdiion that defendent continie pivchistrls treat
mont and that thers be no sinmllar vielation during
psobation. Defendant was  givan permission to
move 1 Chisage, HHnols, but required to keep in
cotttaot with Shalcer Holging Mundeipal Court Pro-
batlon Department. Defoadants bond was refeased.
Subgequent to this heuring, defendant repeatedly vis
olated his pobetion. On May 6, 1985, defendant
was again before the count, After hesying testimaony
fronn three witnesses, the court found Gint the do.
fandant violated the court's order of November 7,
1083, and onforad a finding of guilty. Defendant
way pentenced fo thirty days Tn the workhoose,
ordered to pay the costs of the action and {o refygin
fiom further oommunication with the prosecuter,

D 2043 Thomao Reviarg, Mo Ol b Orig, TR Gov, Wy,
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The bond way sontinted.

~On bay B, 1985, defendants bond was re
Isnsed, Om May 9, 1985, defondant’s attomay’s aval
request for mitigstien of sentence was heard and
gratitod. The balince of twenty-seven days was sua-
pended. The defendunt was mlessed immedistely
#od his probation was extended for one year.

2 O Rihe 11, 1985, awdber probation viola
tion hearing was set for July 1, 1935, On July 4,
15835, the cose was called and defendast, having
failed to appear, was found fu contempt of vourt,

On Qutober 1, 19835, defendant pro se flled 5
mation for ¢ odiected verdicy and & motion for re.
consideration. Defendant falled ty npuesy wf e
hearing st fiv Wovember 4, 1985 The motions
wers avarruied,

On Qotobor 18, 1983, defendant flled an up-
thnely notise of appesl. On December 3, 1983,
(plaintffl) appelles’s motion for gismissal was gran-
tad, On Febragry 1), I986, the apped] wus reln.
stated purgumnt to {defoudant) sppellants motion,
Appeliant wis ovdered o file 2 proper brief by
Mardh 17, 1236,

Om April 14, 19846, appeliont moved o bay aps
pofled’s particlpation ot orpd argument™ Om May
2, 1986, this court overruded B wiotion since ap-
polleng fatled to vorve any of his dosuments on ap-
pellon, The cowt held that appellant’s request that
hls previously filsd documents be ascepted a5 oome-
plying with miginum Appellate Rules end thot the
documents would be considersd by the sevel hear-
ing fhe marits of tho appeal,

in his gingle sssigninent of enor appeliant po
a2 alleges he was flsely imprizored for pwenty.
slaht dayy and bechuse of this carceration, he was
forosd nte entering r guilty plea,

The recond in the cose 4t bar consists of the o
inal papers and certified coples of the duoket and
outnal entries, The reoord dots not ootain a fran.
seript of the procsedings pursusnt 10 App.R. B(A)

Page 3 of 4
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The sppellant atso failed to file one of the aliernat-
ives to the tramseript, 1o, & astagment of the evid-
ence approved by the jodpe {AppR. WON, or 2
statement of the evidensce agreed by both preties {
App.R. S(1).

The eppeliate court is Mmiwd o review to the
revord bafore It AppR, 12{A). Absent & transcrip
of the proceedings in the fower court, the court will
presume. regularliy, Joore Sublen (1959, 169 Oklo
Bt 16, 20, Getrander v, ParkerEollis {19723, 29
Ghio $1.24 72, M.

In the instant cass, nothing in the eeord sup-
ports appellont’s chaltn thit he entered & goilty plen
undar dirzss, A mers aliegation = an appellate
biof i not yuifiotsnt to guersoms the prasumptions
of rmepulacity of the grocesdivgs and judgment
entered in the kial couet, The judgment of the lower
court st be aitmed. Appsitee’s motlon to (o iy
el Instanter is granted while its motion to dismiss
the appenl {8 roled moo,

It 1% ardared that sppables recover of appailnt
ftg coges herein ted,

The Conr! finds there were tensonable grounds
for fhis appeal.

bt is orderad that a speciz] mandate issue oat of
thiv Cowet dicooting the Shekee Helghta Municipel
Court {o carry this judgmont loto execution, The de-
fendant'y convigon having besn affirmed, any ball
pending appeal I senwinated. Case remanded to the
trial conrt for exgection of senletes.

A certified cony of this entry shalk constitute
tho mandate pargaant & Rude 27 of the Rules of
Appeliato Progedure.

NAHRA, P.1, and MCOMAMAMON, 1, concur,

3 MB. This enty I3 made pursuant o fhe
thivd sontence of Kale 22003, COhio Rules of Appel
Iate Procecdure, This is an anpouscement of de-
clslun (ser Ruls 263, Ten (10} daye from the dale
horoof this decument will be starnped fo indicate
jourtalization, at which time % witl become the
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judgment and order of the court and Hime period for
oview will bepin io ren,

PN Appeilent failsd o appoar at the
scheduled oraf argument,

Ohls AppaioR6,

State v. Woife

Not Baparted in W.EId, 1986 WL 17955 (Ohin
App. 3 Bist.)

END OF DOCUMENT
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