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STATEMENT OF FACTS  

 

On February 27, 2012, Senayt Fekadu (“Ms. Fekadu” or “Appellant”) filed a complaint in 

the Cuyahoga County Court of Common Pleas, Juvenile Division (the “Juvenile Court”), Case 

Nos. PR 12703234 and PR 12703235 (the “Ohio Litigation”) (Supp. 1-2), seeking to establish 

paternity and an allocation of parental rights relative to her two minor children.  The Ohio 

Litigation was assigned to the docket of Judge Alison Nelson Floyd.  On March 20, 2012, Negasi 

Gebreyes (“N.G.” or “Father” or “Appellee”), filed a petition for custody in Virginia (the 

“Virginia Litigation”) (Supp. 3) and subsequently, on March 30, 2012, moved to dismiss Ms. 

Fekadu’s complaint in the Ohio Litigation for lack of subject matter jurisdiction.  N.G. filed a 

fraudulent affidavit to support his pleadings in the Ohio Litigation. (Supp. 11-12). The affidavit, 

which was used to form the basis of N.G.’s jurisdictional argument, claimed incorrectly that the 

children resided in Virginia for six (6) months, from April 24, 2011 to November 1, 2011, before 

returning to Ohio on November 1, 2011 until the filing of the Ohio Litigation.  The false dates 

N.G. provided in his affidavit were dispositive as to the issue of “home state” jurisdiction for 

purposes of the parties’ underlying custody petitions.
1
 

The Juvenile Court, while failing to conduct an evidentiary hearing and relying upon the 

pleadings only, dismissed the Ohio Litigation on May 29, 2012. (App. 5-8).  Shortly thereafter, 

the Virginia court issued an order on June 5, 2012 (App. 10-12), granting joint custody to Ms. 

Fekadu and N.G., and granting N.G. primary physical custody of the parties’ minor children.  

Ms. Fekadu appealed the June 5, 2012 custody order. Following a hearing on February 20, 2013, 

the Virginia court issued a Visitation Order on July 15, 2013 setting forth a temporary visitation 

                                                           
1
 The threshold issue with respect to N.G’s motion to dismiss the Ohio Litigation was whether 

the children’s home state remained Ohio, despite the children taking temporary absences from 

Ohio in Virginia; or, in the alternative, whether the children resided in Virginia for more than six 

(6) months, thereby making their absence from Ohio something other than temporary.  
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schedule to allow Ms. Fekadu to see her children. (App. 13-20). Additionally, the Virginia court 

stayed Ms. Fekadu’s appeal of the June 5, 2012 custody order to permit the Juvenile Court in 

Ohio to hold an evidentiary hearing on the issue of whether Ohio or Virginia was the children’s 

home state.  Importantly, the Virginia Court stated “the issue of whether Virginia has subject 

matter jurisdiction at this point in time is unresolved.” (App. 14).  To date, the Virginia courts 

have not made a determination that Virginia is the home state of the children, and accordingly 

the issue of whether the Virginia courts actually have subject matter jurisdiction in this case 

remains unresolved. 

While the June 5, 2012 custody order in the Virginia Litigation was outstanding, Ms. 

Fekadu appealed the dismissal of the Ohio Litigation before the Eighth District in Case No. CA-

12-98652, asserting that the Juvenile Court had wrongly dismissed the case and that an 

evidentiary hearing should have been held.  On February 14, 2013, the Eighth District issued a 

decision ordering the Juvenile Court to hold an evidentiary hearing to determine whether the 

children had in fact resided in Arlington, Virginia for six (6) months before returning to Ohio on 

November 1, 2011. Specifically the Eighth District held: 

If the trial court determines, after holding an evidentiary hearing, 

that the children did, in fact, live in Virginia from April 24, 2011 to 

November 1, 2011, as father claims they did, then the Cuyahoga 

County Juvenile Court lacks jurisdiction to determine the action 

because Virginia would be the children’s ‘home state’ under the 

UCCJEA *** if, however, the trial court determines that the 

children lived in Ohio - with only ‘temporary absences’ from home 

- then Ohio is the children’s ‘home state’ for purposes of 

jurisdiction under the UCCJEA. 

 

(App. 31). 

In accordance with the Eighth District’s opinion, the Juvenile Court held an evidentiary 

hearing on March 13, 2014.  At the hearing, N.G. admitted that the dates of the children’s 
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residency he provided to the Juvenile Court in his affidavit were false.  N.G. lied when he 

claimed that the children were in Virginia for six (6) full months.  School records, Ms. Fekadu’s 

testimony and N.G.’s admissions at the hearing proved that the children were only in Virginia 

from May 17, 2011 to November 1, 2011, or approximately five and half (5½) months. 

Accordingly, on April 21, 2014, the Juvenile Court issued an order finding that Ohio is the home 

state of the parties’ children and Ms. Fekadu, such that jurisdiction should properly be exercised 

by an Ohio court. (App. 34-37).  

Following the Juvenile Court’s April 21, 2014 decision, the Virginia court issued an 

Order of Dismissal on May 23, 2014. (App. 38-39). The Circuit Court of Arlington County 

dismissed the Virginia Litigation in light of (1) the Juvenile Court’s determination on April 21, 

2014, that Ohio was the home state of the parties’ minor children, and (2) that the Juvenile Court 

scheduled a June 12, 2014 pre-trial to determine issues of custody and visitation.  Ultimately, the 

Virginia court vacated the July 15, 2013 Visitation Order, dismissed the case, and conceded 

jurisdiction to the Ohio courts. 

On May 22, 2014, N.G. commenced an original action in prohibition seeking to vacate 

the April 21, 2014 order of the Juvenile Court and to establish Virginia as the proper jurisdiction 

to resolve the parties’ petitions for custody.  On September 30, 2014, the Eighth District issued 

an opinion and order (“Opinion”), which granted the writ of prohibition (“Writ”) and prohibited 

the Juvenile Court from exercising jurisdiction over the Ohio Litigation. (App. 40). At no time 

during the course of the proceedings relating to the Writ was the Eighth District informed of the 

May 23, 2014 dismissal of the Virginia Litigation or of the facts relating to N.G.’s false affidavit. 

(Supp. 23). Notably, Ms. Fekadu was not a named party to the Writ proceedings. (App. 40- 41).  

As soon as Ms. Fekadu became aware of the Writ, and all proceedings leading to it, she filed a 
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Motion to Intervene and Emergency Motion for Relief from Order (“Combined Motion”) (Supp. 

13-118), on or about October 23, 2014.  In a journal entry dated January 14, 2015 (“Journal 

Entry”), the Eighth District denied both of Ms. Fekadu’s motions, reasoning that the June 5, 

2012 custody order and a later September 9, 2014 order enforcing the June 5, 2012 order are 

entitled to full faith and credit unless otherwise vacated.  (App. 4).  In so holding, the Eighth 

District failed to engage in any inquiry as to whether Virginia properly had jurisdiction to issue 

the June 5, 2012 order.  Ms. Fekadu timely appealed the Eighth District’s Journal Entry on 

March 2, 2015. (App. 2-3). 

ARGUMENT 

 

PROPOSITION OF LAW NO. I: 

 

A NONPARTY PARENT HAS A DUE PROCESS RIGHT TO  

INTERVENE IN A WRIT OF PROHIBITION MATTER SEEKING  

TO RELINQUISH JURISDICTION.  

 

The United States Supreme Court stated in Troxel that "it cannot now be doubted that the 

Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to 

make decisions concerning the care, custody, and control of their children."  Troxel v. Granville, 

530 U.S. 57, 66, 120 S.Ct. 2054, 147 L.Ed.2d 49 (2000).  Likewise, this Court has recognized 

that parents have a fundamental liberty interest in the care, custody, and management of their 

children.  Zivich v. Mentor Soccer Club, Inc. 82 Ohio St.3d 367, 372, 696 N.E.2D 201 (1998). 

Further, this Court has held that issues regarding parental rights to visitation involve fundamental 

constitutional rights.  See Harrold v. Collier, 107 Ohio St.3d 44, 2005-Ohio-5334, 836 N.E.2d 

1165, ¶39-44.  Ms. Fekadu’s Due Process rights were violated when she was precluded from 

intervening in litigation that determined the care, custody, and control of her children.  Ms. 

Fekadu presented the Eighth District with a valid Combined Motion in the Writ proceedings; 
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however, the Eighth District denied her Motion without explanation and in doing so violated her 

Due Process rights.  (App. 4).  

Ms. Fekadu was entitled to intervene in the original Writ action.  See, e.g., State ex rel. 

Cooker Restaurant Corp. v. Montgomery County Bd. of Elec., 80 Ohio St.3d 302, 304, 1997-

Ohio-315, 686 N.E.2d 238, 240; State ex rel. Rootstown Loc. Sch. Dist. Bd. of Educ. v. Portage 

County Court of Common Pleas, 78 Ohio St.3d 489, 490, 678 N.E.2d 1365, 1366 (1997).  While 

prohibition actions are brought solely against those who exercise judicial or quasi-judicial power, 

non-public individuals can still seek to join the proceedings when their rights are at stake. 

Department of Admin. Servs. v. State Employ. Rels. Bd., 54 Ohio St.3d 48, 51, 1997-562 N.E.2d 

125, 128 (1990).  As the court in Schucker v. Metcalf, 10th Dist. No. 84AP-548, 1984 Ohio App. 

LEXIS 11652, *3-5 (Nov. 15, 1984), rev’d on otr. grds., 22 Ohio St.3d 33, 488 N.E.2d 210 

(1986), explained: 

Prohibition is a civil action. Intervention, as described by Civ. R. 24, is not clearly 

inapplicable to prohibition since there is as much reason for persons who will be 

affected by a prohibition action to be represented in the action as in other civil 

actions. In fact, there may be more reason for intervention of affected persons in a 

prohibition action since the action is directed against a judge who may not have 

adequate legal representation. 

 

Ms. Fekadu sought to intervene in the Writ proceedings pursuant to Ohio Civil Rule of 

Procedure 24(A)(2) which provides, in pertinent part: 

Upon timely application anyone shall be permitted to intervene in an action: 

 

(2) when the applicant claims an interest relating to the property or transaction 

that is the subject of the action and the applicant is so situated that the 

disposition of the action may as a practical matter impair or impede the 

applicant’s ability to protect that interest, unless the applicant's interest is 

adequately represented by existing parties. 

 

Civ. R. 24(A)(2) (emphasis added).  Ohio courts hold that Civ. R. 24(A)(2) must be liberally 

construed in favor of intervention.  State Ex rel. LTV Steel Co. v. Gwin, 594 N.E.2d 616, 619, 64 
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Ohio St.3d 245 (1992).  “In determining whether to permit a post-judgment intervention, the 

courts have considered the following: the purpose for which intervention was sought; the 

necessity for intervention as a means of preserving the applicant's rights; and the probability of 

prejudice to those parties already in the case.”  Southern Ohio Coal Co. v. Paul Kidney, Chief, 

Division of Mines, et al., 100 Ohio App. 3d 661, 654 N.E.2d 1017 (4
th

 Dist. 1995) (quoting 

Norton v. Sanders, 62 Ohio App.3d 39, 574 N.E.2d 552, (9th Dist. 1989) (citing Annotation, 

Timeliness of Application for Intervention As of Right Under Rule 24(a) of Federal Rules of 

Civil Procedure (1982), 57 A.L.R. Fed. 150, 205)).  A lower court’s decision on the right of a 

party to intervene under Civ. R. 24(A)(2) is reviewed under an abuse of discretion standard, 

meaning that the lower court’s decision must be overturned if it is unreasonable, arbitrary, or 

implies an unconscionable attitude.  See State ex rel. First New Shiloh Baptist Church v. 

Meagher, 82 Ohio St. 3d 501, 502, 696 N.E.2d 1058, (1998) fn. 1.  

Ms. Fekadu demonstrated both a right to intervene under Civ. R. 24(A)(2), and that 

factors considered in permitting post-judgment intervention weighed in her favor.  Initially, Ms. 

Fekadu’s Combined Motion was timely as it was submitted a mere week after Ms. Fekadu, and 

her counsel, learned that the Eighth District granted the Writ.  Although N.G. commenced the 

action for the Writ on May 22, 2014, Ms. Fekadu did not learn of the Writ until after it was 

granted because neither N.G. nor his counsel notified Ms. Fekadu or her counsel of the Writ 

proceedings.  Further, the Writ was captioned in a manner concealing N.G.’s identity such that 

Ms. Fekadu and her counsel would not know of, or have reason to know of, the pending action.  

Ms. Fekadu demonstrated that she was entitled to intervene based on the facts relevant to 

the consideration of post-judgment intervention set forth in Southern Ohio Coal Co.  First, Ms. 

Fekadu had a valid purpose for intervening in the action - both the best interests of her children 
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and her interest in parenting them.  Second, Ms. Fekadu was uniquely situated to protect both her 

children’s interests and her interest as their mother.  Without intervention, her interests were not 

adequately represented by N.G., a wholly adverse party, or Judge Floyd, a neutral party with no 

relationship to Ms. Fekadu’s children.  Critically, neither N.G. nor Judge Floyd, at any time 

during the proceedings relating to the Writ, brought to the Eighth District’s attention material 

facts that were necessary for the proper application of Ohio law and the Uniform Child Custody 

Jurisdiction and Enforcement Act (“UCCJEA”), such as N.G’s falsified affidavit and the May 

23, 2014 Order of Dismissal from the Virginia Litigation.  Consequently, intervention was a 

necessary means for the pursuit of Ms. Fekadu’s rights in a post-judgment context.  Otherwise, 

Ms. Fekadu was unable to pursue a just resolution. 

Third, and finally, there was no probability of prejudice to N.G. or Judge Floyd had the 

Eighth District allowed Ms. Fekadu’s intervention. Ms. Fekadu was not presenting new or 

unknown evidence to the proceedings, but, rather, she was simply informing the Eighth District 

of existing issues dispositive to the matter that both existing parties had failed to raise.  

Moreover, N.G. should have reasonably expected Ms. Fekadu to take immediate action once she 

discovered the Writ proceedings, given the parties’ litigious past.   

The Eighth District abused its discretion when it denied Ms. Fekadu’s motion to 

intervene.  The Eighth District’s decision was clearly unreasonable and arbitrary, especially in 

light of the fact that Ms. Fekadu’s position for intervening was to offer previously omitted, albeit 

dispositive, evidence to the court.  Ultimately, Ms. Fekadu demonstrated that she should have 

been permitted to intervene in the Writ proceedings.  Her motion to intervene was timely, and 

her purpose for intervening was both valid and necessary.  By prohibiting Ms. Fekadu from 

intervening, the Eighth District denied Ms. Fekadu’s Due Process right to protect her 
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fundamental interest in her children’s care, custody and management.  Accordingly, the Eighth 

District’s decision not to allow Ms. Fekadu to intervene should be overturned.  

PROPOSITION OF LAW NO. II:  

 

IN THE ABSENCE OF FACTS SUPPORTING JURISDICTION OF 

ANOTHER STATE, SUCH STATE’S CUSTODY ORDERS ARE 

NOT ENTITLED TO FULL FAITH AND CREDIT.  

 

The Eighth District erred when it issued the Writ because it relied on the faulty 

conclusion that the Virginia court’s June 5, 2012 custody order was entitled to full faith and 

credit.  Despite faulting the Juvenile Court for not addressing “the factual dispute or attempt[ing] 

to determine the home state” of the children, the Eighth District failed to do the same when it 

issued the Writ.  The Eighth District’s reliance on the June 5, 2012 custody order was not 

reached after inquiry or investigation into the Virginia court’s jurisdiction.  Instead, the Eighth 

District merely assumed that Virginia had appropriate jurisdiction under the UCCJEA.  This 

reasoning does not comport with the prerequisites attendant to the issuance of a writ of 

prohibition. 

The Eighth District was entitled to grant the Writ only if N.G. demonstrated each prong 

of the following three-part test:  (1) the Juvenile Court judge was about to exercise judicial 

power; (2) the exercise of judicial power by the Juvenile Court judge was not authorized by law, 

and (3) there existed no other adequate remedy in the ordinary course of law.  State ex rel. 

Florence v. Zitter, 106 Ohio St.3d 87, 2005-Ohio-3804, 831 N.E.2d 1003, ¶14.  The third 

element requiring proof of a lack of an adequate remedy at law is not necessary when the lack of 

judicial authority to act is patent and unambiguous.  Id. at ¶16.  Therefore, the dispositive issue 

for the Eighth District was whether the Juvenile Court patently and unambiguously lacked 

jurisdiction over Ms. Fekadu’s custody action.  It cannot be said that the Juvenile Court patently 
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and unambiguously lacked jurisdiction in this matter, when there was no inquiry into whether 

Virginia properly had jurisdiction to issue the June 5, 2012 custody order.  Accordingly the 

Eighth District erred when it granted the Writ.  Further, when there is a question of law regarding 

the existence of a juvenile court’s subject matter jurisdiction, the appellate court reviews the 

matter de novo.  See In re K.R.J., 12th Dist. No. CA2010-01-012, 2010-Ohio-3953, ¶16. 

Ohio adopted the UCCJEA, as codified in R.C. 3127, in 1995 to resolve jurisdiction 

disputes in child custody matters as was occurring under the former act, the Uniform Child 

Custody Jurisdiction Act (“UCCJA”).   "The most significant change the UCCJEA makes to 

the UCCJA is giving jurisdictional priority and exclusive continuing jurisdiction to the home 

state."  Rosen v. Celebrezze, 117 Ohio St.3d 241, 2008-Ohio-853, 883 N.E.2d 420, ¶21.  The 

UCCJEA guarantees that parents and children have a forum to resolve their disputes by 

preventing forum shopping or "jurisdictional competition.”  The UCCJEA ensures that a forum 

concerning custody issues will always be in existence, regardless of the parents' circumstances, 

such as a parent’s choice to relocate to a different state.  See Mulatu v. Girsha, 12th Dist. No. 

CA-2011-07-051, 2011 Ohio 6226, ¶15.  The UCCJEA advances its primary purpose – to avoid 

jurisdictional competition – by conferring home-state jurisdiction to the state where the children 

were living within six months before the commencement of a child-custody proceeding.  See 

Rosen, supra. at ¶41, see also, United Tel. Credit Union v. Roberts, 115 Ohio St.3d 464, 2007-

Ohio-5247, 875 N.E.2d 927, ¶ 10 (court construes statutes to avoid unreasonable or absurd 

results).  Further, if a child leaves his or her home state for less than six (6) months, this is 

considered a temporary absence under the UCCJEA and Ohio law, and the home state’s 

jurisdiction remains.  See R.C. 3127.01(7). 
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This case exemplifies the need for enforcement of the UCCJEA’s clear-cut approach to 

home state jurisdiction.  In granting the Writ, the Eighth District relied on R.C. 3127.33(A), 

which provides that: 

“[a] court of this state shall recognize and enforce a child custody determination 

of a court of another state if that state exercised jurisdiction in substantial 

conformity with this chapter or the determination was made under factual 

circumstances meeting the jurisdictional standards of this chapter and the 

determination has not been modified in accordance with this chapter. 

 

(App. 66)  

 

R.C. 3127.15 governs the jurisdiction of Ohio courts to make an initial custody 

determination as follows:  

(A) Except as otherwise provided in section 3127.18 of the Revised Code, a court 

of this state has jurisdiction to make an initial determination in a child custody 

proceeding only if one of the following applies: 

  

(1) This state is the home state of the child on the date of the commencement of 

the proceeding, or was the home state of the child within six months before the 

commencement of the proceeding and the child is absent from this state but a 

parent or person acting as a parent continues to live in this state. 

 

(2) A court of another state does not have jurisdiction under division (A)(1) of this 

section … 

 

(App. 60-61) 

 

As set forth above, R.C. 3127.33(A) instructs Ohio courts to “recognize and enforce a 

child custody determination of a court of another state if that state exercised jurisdiction in 

substantial conformity with this chapter…” Id. (App. 66, emphasis added).  That is, Ohio courts 

should recognize child custody orders of another state only if that state is exercising jurisdiction 

consistent with the provisions in the UCCJEA.  
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There is little guidance under Ohio law regarding how to treat foreign state custody 

orders that were issued without jurisdiction. Other states have opined on the matter under similar 

circumstances.  In Malissa C. v. Matthew Wayne H., 193 P.3d 569 (N.M. Ct. App. 2008), the 

Court of Appeals for New Mexico was faced with an analogous situation where a father had 

omitted material facts from his affidavit in a Texas county court, while the child’s mother 

submitted evidence to the New Mexico trial court showing that New Mexico was the home state.  

Id.  The trial courts in Texas and New Mexico found home state jurisdiction existed in their 

respective states.  On appeal, the New Mexico Court of Appeals underwent an analysis of 

whether Texas properly claimed home state jurisdiction.  After finding that Texas did not, the 

court determined that it did not have to honor Texas’s claims of home state jurisdiction or any 

custody orders stemming from those findings.  Id.  Further, courts around the country have 

reached similar conclusions.  See In re Marriage of Sareen, 153 Cal. App.4th 371, 62 Cal. Rptr. 

3d 687 (2007) (California court of appeals determined India did not have home state jurisdiction 

where children had resided there less than ten (10) months); see also Welch-Doden v. Roberts, 

202 Ariz. 201, 42 P.3d 1166, 1168, 1176 (Ariz. Ct. App. 2002) (concluding that the Arizona 

court, where first custody proceeding was filed, did not have jurisdiction substantially in 

conformity with the UCCJEA because Arizona was not the child's home state and must defer to 

the court in Oklahoma, which was the child's home state). 

Cases from other jurisdictions that have applied the UCCJEA show that a court 

confronted with a child-custody proceeding in a court of another state must determine whether 

the other court had jurisdiction substantially in conformity with the UCCJEA.  In this instance, 

the Eighth District wrongly presumed that Virginia correctly determined jurisdiction in its 

decision to grant the Writ.  (App.50).   In Footnote 2 of the Opinion, the Eighth District wrote,  
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Presuming regularity, the Virginia court obviously resolved the 

factual dispute between the parties over where the children had 

been living in relator’s favor and there is no indication that mother 

ever challenged or appealed that ruling in Virginia.  

 

Id. at ¶15 n.2. 

 

This presumption is erroneous and made in spite of evidence to the contrary.   The Circuit 

Court of Arlington County issued an Order of Dismissal dated May 23, 2014, wherein the court 

dismissed all litigation in Virginia due to Ohio’s finding of home state jurisdiction.  (App. 38-

39).  The May 23, 2014 Order of Dismissal specifically references Ms. Fekadu’s appeal of the 

June 5, 2012 Custody Order, thereby directly contradicting the Eighth District’s assumption that 

she never appealed Virginia’s initial custody order.  The Father failed to include a copy of this 

Order of Dismissal or otherwise reference it in his pleadings.  The Eighth District should have 

known that Ms. Fekadu, in fact, challenged the ruling in Virginia because she attached a copy of 

the May 23, 2014 Order of Dismissal to her Combined Motion.  Furthermore, the Eighth District 

assumed that the children had been living in Arlington for at least six (6) months, despite the fact 

that Ms. Fekadu provided the Eighth District with notice of this faulty conclusion in her 

Combined Motion.  She also attached additional evidence
2
 to her Motion proving that the 

children only lived in Arlington for five and a half (5½) months and thereby showing that the 

children were only temporarily absent from Ohio.  Thus, Ohio, not Virginia, was the children’s 

                                                           
2
 N.G. filed an Emergency Motion to Enforce the June 5, 2012 custody order, which the 

Arlington County Domestic Relations Court granted on September 9, 2014, thereby disregarding 

the Circuit Court’s Dismissal Order.  Ms. Fekadu filed an Emergency Appeal in Virginia seeking 

to have the Emergency Motion to Enforce dismissed by the Circuit Court.  In support of her 

assertion in the Combined Motion in the Eighth District that N.G. lied in his affidavit, Ms. 

Fekadu attached Virginia Counsel’s Memorandum in Support of the Emergency Appeal, 

detailing the significance of N.G.’s fraudulent testimony. (Supp. 35). 
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home state at the time the June 5, 2012 custody order was granted.  Notwithstanding this, the 

Eighth District denied the Combined Motion, and in doing so wrongly upheld the Writ.  

Given the importance of the UCCJEA’s uniform application, it is paramount that Ohio 

courts pay the closest attention to determining what state appropriately has home state 

jurisdiction.  The Eighth District’s allowance of the Writ sets a dangerous precedent in Ohio, and 

beyond.  Examining courts should not be permitted to merely assume that other states have 

correctly asserted jurisdiction.  This is at odds with both the primary purpose of the UCCJEA 

and case law interpreting it.  Allowing the results in this case to stand poses a threat to the 

integrity of the UCCJEA and the consistent application of Ohio law.  Therefore, the Juvenile 

Court’s finding that Ohio is the home state of the children should be enforced, as the June 5, 

2012 custody order was issued without jurisdiction and is not entitled to full faith and credit by 

Ohio courts.  Because of this, the Eighth District’s Writ must be overturned. The Juvenile Court 

did not patently and unambiguously lack jurisdiction over this matter.  

PROPOSITION OF LAW NO. III:  

 

AN INTERVENING PARTY IS ENTITLED TO RELIEF FROM A 

WRIT OF PROHIBITION WHERE THE PARTY HAS SHOWN 

THAT THE WRIT WAS GRANTED AS A RESULT OF FRAUD.  

 

Ohio Civil Rule of Procedure 60(B)(3) provides relief from judgment as follows: 

 

On motion and upon such terms as are just, the court may relieve a party or his 

legal representative from a final judgment, order or proceeding for the following 

reasons:…(3) fraud (whether heretofore denominated intrinsic or extrinsic), 

misrepresentation or other misconduct of an adverse party…The motion shall be 

made within a reasonable time, and for reasons (1), (2) and (3) not more than one 

year after the judgment, order or proceeding was entered or taken. 
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Civ. R. 60(B)(3) (emphasis added).  The Supreme Court in GTE Automatic Electric, Inc. v. ARC 

Industries (1976), 47 Ohio St.2d 146 articulated the standard which must be met when seeking 

relief under Civ. R. 60(B).  Specifically, the Court held that: 

To prevail on his motion under Civ. R. 60(B), the movant must 

demonstrate that: (1) the party has a meritorious defense or claim 

to present if relief is granted; (2) the party is entitled to relief under 

one of the grounds stated in Civ. R. 60(B)(1) through (5); (3) the 

motion is made within a reasonable time […].  

 

Id. at 150.  Moreover, it is a well-settled proposition that cases should be decided on their merits. 

Id. at 151.  Because the issue addressed in Ms. Fekadu’s 60(B) motion was ultimately whether 

the Juvenile Court had subject matter jurisdiction, the standard of review on appeal is de novo. 

See In re H.P., et al., 8
th

 Dist. No 101781, 2015-Ohio-1309, ¶15, citing In re K.R.J., 12
th

 Dist. 

No. CA-2010-01-012, 2010-Ohio-3953, ¶16 (appellate court conducted de novo review of a 

lower court’s denial of a motion to vacate a custody order, where the issues was whether the trial 

court had subject matter jurisdiction under the UCCJEA).   

Ms. Fekadu met each of the above three criterion, and as such was entitled to relief from 

the Writ.  The first criterion contained in GTE, that a party has a meritorious defense or claim to 

present, is met in this case.   In proving a meritorious claim, a movant need not prove that she 

will prevail on the meritorious claim.  Colley v. Bazell, 64 Ohio St.2d 243, 247, 416 N.E.2d 605 

(1980) fn.3; Rose Chevrolet, Inc. v. Adams, 36 Ohio St.3d 17, 20, 520 N.E.2d 564 (1988).  

Rather, the allegation of a meritorious defense satisfies this criterion. Rafalski v. Oates, 17 Ohio 

App.3d 65, 477 N.E.2d 1212 (8
th

 Dist. 1984).  Ms. Fekadu alleged in her Combined Motion that 

N.G. lied in an affidavit submitted to the Juvenile Court, and that he withheld material facts from 

the Eighth District when he filed his Complaint for the Writ.  (Supp. 23). Ms. Fekadu also 

asserted that she had meritorious defenses to the allegations made in the Writ.  
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Ms. Fekadu has satisfied the second criterion in GTE, which entitles a party to relief from 

judgment if she can show “the party is entitled to relief under one of the grounds stated in Civ. R. 

60(B)(1) through (5).”  Ms. Fekadu demonstrated to the Eighth District that N.G. obtained the 

Writ due to fraud, misrepresentations and other misconduct.  Yet, even in the face of evidence 

that N.G. obtained relief through the Writ on the basis of false statements regarding the 

children’s residency, and that he withheld an Order of Dismissal from the Virginia court, the 

Eighth District still granted the Writ and assumed that Virginia was properly exercising 

jurisdiction.  (App. 4).  Finally, Ms. Fekadu satisfied the third GTE criterion in that her motion 

was made within a reasonable time, as discussed more fully above.  

As set forth above, N.G. engaged in fraud by presenting a false affidavit in pursuit of his 

dismissal of the Ohio Litigation and failed to inform this Court of the May 23, 2014 Order of 

Dismissal in the Virginia Litigation.  Due to N.G.’s omission of material facts that were 

dispositive as to the Eighth District’s  application of Ohio law and the UCCJEA, Ms. Fekadu has 

demonstrated an entitlement, pursuant to Civ. R. 60(B), to relief from this the Eighth District’s 

grant of the Writ.  

CONCLUSION 

 

 The Eighth District’s decision in this case is fundamentally wrong in both its reasoning 

and its factual findings.  Critically, the Eighth District denied Ms. Fekadu’s Combined Motion to 

both intervene and be granted relief from the Writ and in doing so allowed the Writ to stand, 

even though Ms. Fekadu presented the Eighth District with evidence that N.G. misrepresented 

material facts in his pleadings.  If not reversed, the Eighth District’s decision has dangerous 

implications for the consistent application of the UCCJEA and Ohio law.  It will stand for 

precisely what the UCCJEA was enacted to avoid, which is the ability of one parent to 
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manipulate the law to his advantage in a custody dispute.  Therefore, the Eighth District’s 

decision in this regard must be reversed.  Only a reversal will promote the indispensable purpose 

of the UCCJEA and corresponding Ohio law, and allow for a fair custody determination in this 

matter. 
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