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MEMORANDUM IN OPPOSITION

Appellees the City of Cleveland Board of Review and Nassim Lynch (together, the “Tax
Administrator”) have moved this Court to reconsider its unanimous decision issued on April 30,
2015, holding that the City of Cleveland lacked authority under its own ordinance to tax the
wages of a nonresident who performed no work or services within the City of Cleveland during
the tax year. The Tax Administrator’s motion raises a sin gle argument in support of
reconsideration — namely, that the Court purportedly failed to consider the entirety of the
relevant provision of the Cleveland Codified Ordinances. There was no error in this Court’s
decision, and the motion to reconsider should be denied.

As an initial matter, the Tax Administrator’s motion should be denied because it is
nothing more than an improper reargument of her case. Supreme Court Practice Rule 18.02
cautions that “[a] motion for reconsideration shall not constitute a reargument of the case . . . .”
Here, the sole argument presented in the Tax Administrator’s motion for reconsideration — that
Cleveland has authority to tax Mr. Saturday’s wages under the third clause of Cleveland
Codified Ordinances 191.0501(b)(1() — is simply a reargument of a point made in the Tax
Administrator’s initial brief on the merits. See Appellees’ Br. at 27-28. This Court has thus
already considered and rejected that argument, and the motion for reconsideration should be
denied on that basis alone.

Section 191.0501 of the Cleveland Codified Ordinances governs Cleveland’s authority to
tax non-residents. That section provides that Cleveland may impose a 2% income tax on
nonresidents as follows:

On all qualifying wages, earned and/or received on or after J anuary 1, 1967, by

nonresidents of the City for work done or services performed or rendered within

the City or attributable to the City; on all net profits earned and/or received bya
nonresident from the operation or conduct of any business or profession within
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the City; and on all other taxable income earned and/or received by a nonresident
derived from or attributable to sources, events or transactions within the City[.]

Cleveland Codified Ordinances 191.0501(b)(1) (emphasis added). This Court held that
Cleveland lacked authority to tax Mr. Saturday’s wages under this provision because none of Mr.
Saturday’s work during the tax year was performed in Cleveland, nor could it be attributed to
Cleveland “since the evidence shows that Saturday was in Indianapolis on game day, engaging in
physical rehabilitation in preparation for future games.” Saturday v. Cleveland Bd. of Rev., Slip
Opinion No. 2015-Ohio-1625, q 14.

In moving for reconsideration, the Tax Administrator argues that this Court erred in
failing to consider whether Mr. Saturday’s wages were subject to tax under the third clause of
Section 191.0501(b)(1). That clause is irrelevant, however, because the sole issue in this case
was Cleveland’s authority to tax Mr. Saturday’s wages. See, e.g., Appellees’ Br. 4 (arguing that
Saturday’s income at issue in this case is “clearly” qualifying wages). The first clause of Section
191.0501(b)(1) is the clause that governs Cleveland’s authority to tax the “qualifying wages” of
a nonresident. The third clause, by contrast, governs only Cleveland’s authority to tax “other
taxable income earned and/or received by nonresident derived from or attributable to sources,
events or transactions within the City.” Cleveland Codified Ordinances 191.0501(b)(1)
(emphasis added). Because Mr. Saturday’s “qualifying wages” were the only form of income at
issue in this case, Cleveland’s reliance on the third clause of Section 191 .0501(b)(1) is
misplaced.

Moreover, even if the third clause of Section 191.0501(b)(1) did apply here (which it
does not), Mr. Saturday’s income was no more “attributable” to Cleveland under the third clause

than under the first. As this Court recognized in its decision, Mr. Saturday performed no work or
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services in Cleveland, and in fact performed services for his employer in Indianapolis on the day
- when the Indianapolis Colts played a game in Cleveland.

Construing the third clause of Section 191.0501(b)(1) to allow Cleveland to tax Mr.
Saturday would also run counter to the two cannons of construction that this Court relied on its
decision. First, as this Court has repeatedly recognized, “a statute that imposes a tax requires
strict construction against the state, with any doubt resolved in favor of the taxpayer.” Columbia
Gas Transmission. Corp. v. Levin, 117 Ohio St.3d 122, 2008-Ohio-51 1, 882 N.E.2d 400,  34;
Bowsher v. Euclid Income Tax Bd. of Rev., 99 Ohio St.3d 330, 2003-Ohio-3886, 792 N.E.2d 181,
9 14. More importantly, construing the Cleveland Codified Ordinances to allow Cleveland to tax
the wages of a nonresident who performs no work or services within Cleveland would violate the
“implied condition of all statutes relating to taxation that they have no extraterritorial effect.”
Schneiter v. Laffoon, 4 Ohio St.2d 89, 96, 212 N.E.2d 801 (1965).

CONCLUSION
For the reasons set forth above, the Court should deny Appellees’ motion for

reconsideration of the decision on the merits.
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