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PROFESSOR JOSEPH G TUROW
havi ng been duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY M5. MESI ROW

Q Can you just state your
nanme for the record.

A Sure. Joseph Turow.

Q And what is your
occupation?

A I"'ma professor at the
Uni versity of Pennsylvania in
comuni cati on

Q And have you been retained
by the Departnent of Taxation, Chio
Attorney Ceneral's Ofice?

A Yes.

Q And in what capacity have

A You' ve asked ne to wite a
report about how -- whether and how I
think the conpany Crutchfield rel ates
to its position in Chio, howit --

the extent to which it is actively
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working in a presence in Chio.
(Di scussion off the

record.)

BY M5. MESI ROW

Q Now, we've stipulated to
your credentials as an expert in this
area. But if you can open the
bi nder --

A Sur e.

Q -- in front of you and turn
to Exhibit 39.

A Yes, ma'am

Q Take a | ook at that, and
can you tell me what that is?

A This is the report that |
wr ot e about Crutchfield.

Q And on the first page of
your report where it -- | direct your
attention to the very first
par agr aph, the Introduction.

A Yes.

Q And does that set forth
what we have engaged you to do in

this case?
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A Exactly.

Q And so, | guess, you know,
let's wal k t hrough some of these
bul | et points.

The first one, The
evolution of retail selling.

A VWhich is what | did, the
evolution of retail selling from
activities.

The notion of how -- what
Crutchfield is doing now can be
contextual i zed historically, and how
it continues, sone of the really
i mportant forns of retail selling
t hat have existed in the last 100
years.

Q Vell, let's delve into that
one.

In your report what
portions of your report relate to
t hat ?

A. I would say from Page 3
t hrough Page 6, begi nning of Page 7.

Q So can you give ne sort of
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a synopsis of how you see this
evol ution.

A Sure. Historically, people
canme into -- people sold in stores,
of course, in Onio.

But what |'m arguing here
is that the greater simlarity is to
door -t o-door sal esnen who woul d cone
into Chio, or any other locality, and
sell to people based upon knocki ng on
their door, going into their hone,
finding out about them as they worked
in the hone.

And | cite sonme evidence
about how they used casing, as it
were, the hone to find out about the
peopl e they were dealing with and
selling them particul ar products
based upon that.

That idea, that paradi gm
| would argue is simlar to what is
goi ng on today with conpanies |ike
Crutchfield who cone into the hone in

a different way, but it has
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functional simlarity to that kind of
presence.

They go into a person's
conmputer. The person let's themin,
of course, nost of the tine. And
then they present themw th products
based upon an iterative understandi ng
of what that person is interested in.

Meani ng there is an
interaction that takes place, often
inrealtine, often data are stored,
shared, taken w thout perm ssion.

And then, as a consequence,
certain kinds of products are shown
to the person in a variety of ways
and that sonetines ends up in a sale.
The notion is that it's functionally
equi valent to the traveling
sal esperson

Q And back in the days of the
travel i ng sal esperson, could people
request a traveling sal esperson to
call on then?

A. They coul d, and probably
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did sonetinmes, yes.

Q Ckay. So there's another
-- so the traveling salesman as | --
so by being in the consuner's hone
coul d gather information --

A Yeah.

Q -- and that's the paradi gn??

A. And there are exanpl es of
that, sitting there and gathering
information. The whole idea was to
be sensitive to the nature of the
client.

And the client often neant
| ooki ng at how t he person was novi ng,
what the person's environnment was,
what kind of furniture they had, and
certain kinds of data.

Now, | would argue that on
the Internet you can even get nuch
nore particul ar about the person's
data, and learn a | ot nore about the
person's behavi or today.

Wth predictive anal ytics,

you can create notions of the
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person's personality,
characteristics.

You can understand how t hat
person is trending in terns of
| oyalty to the conpany. There are
far nore things that a person could
do -- a conpany can do today than a
person coul d do back then.

Q So, fromthe days of the
door -t o-door sal esman, how el se has
the whole -- the evolution of selling
and marketing evol ved?

A Vell, that's the
fundanment al conparison | woul d nmake.
But there are sone fascinating
directions that the world is taking
in terns of loyalty.

Conpani es are very
interested in loyalty and the ways in
whi ch they practice loyalty, though,
have changed drastically.

And onl i ne conpani es have
| earned how to do that, howto give

peopl e certain kinds of rewards and




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

10
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

interest themin certain kinds of
products, figure out where they are
and get back to them

And we see that as a very
i mportant way in which retail is
t aki ng pl ace.

No retailer today can dea
wi t hout being online in one way or
anot her .

Q And what tools do the
online retailers enploy to cenent
these rel ati onshi ps or encourage
| oyal ty?

A. They enpl oy the tool, of
course, of a website, that is
I ncreasi ngly personalized.

They use certain
technol ogi es i nvol vi ng cooki es and
pi xels that try to figure out and
store and relate to how a person --
what a person does online, and on
that site.

But al so, el sewhere, that

can then -- a person can be
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recont acted where that person goes to
ot her places online. And those are

t he fundanental ones that |'ve

noti ced here.

But there are al so ways
that a conpany can set up reward
practices and encourage sal es that
way, that they get points for doing
certain things, encourage people to
wite reviews, which are part of the
process of encouragi ng people to --
and ot her people to Iike things.

So one can spin this out in
a whol e variety of ways.

Q | believe we've gotten on
t hat point one.

kay. Also, in bullet one,
you tal k about convergi ng of
i nformation, about individua
shoppers.

A Yes.
Q What do you nean by that?
A VWhat | nmean is that

conpani es can take information they
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have froma variety of sources, their
own informati on and al so third-party
sour ces.

If they have physi cal
stores and peopl e frequent those
stores, nore and nore those conpanies
can use data about their purchases in
the stores or purchases on the phone.

If a person calls the phone
and they have conpati bl e dat abases,
whi ch nore and nore conpani es do,
they can use that information to
interact with a person online, or
Vi ce versa.

If you | ook at sonething
online and you're calling up the 800
nunber, a sophisticated firm-- and
there's evidence that Crutchfield
does this, so it's not explicit --
wi |l know who you are based upon
that, and be able to talk to you in
terns of what you're doing online
while you' re on the phone.

Q So, let's say, I'ma
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consuner and |'ve been online | ooking

at different itens on the Crutchfield

site. | mght even get a Crutchfield
catal og. And decide, gee, | want
nore information. | want to cal
t hem

A Yes.

Q How m ght -- you know, how
m ght that work?

A. In the way | woul d
understand the typical situation,
okay -- | don't know -- | don't know
about Crutchfield -- but the conpany
woul d find out what catal og you're
usi ng.

Q Is that Iike by use of a
source code of sone kind?

A They probably woul d have a
code on the mailing or even the nane
of the catalog, it depends on how
specific their catalog is. They
woul d ask you about that.

They woul d ask you what

page you're on, what you're | ooking
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at, or where on the website you are.

And if they have
i nformati on about you, they m ght use
that information to help you figure
out what you want, to upsell you.

That is, we notice that you
bought noccasins a year and a half
ago. Whuld you consi der buying new
ones? O, you know, things like
that, which is part of the way that
conpanies sell in this interactive
wor | d.

If they -- if -- in the --
in the newest fornms, they actually
wi || know what you're doing online at
the sane tine that you're talking to
them and so they can help you if you
have a problemw th the online site.

Q Is this like with live
chat ?

A Vel |, that can be
happeni ng, too. But, | mean, even on
t he phone, they can -- in the best

scenari os, conpanies can actually see
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that this is going on and hel p you.
Because, otherwise, it's very
conf usi ng.

Q And this can be very
hel pful to the consuner?

A Oh, terribly hel pful.

Yeah.

Q OCkay. Let's |look at bullet
poi nt nunber two on the first page of
your report.

It says, "The extent to
whi ch and the way in which the new
approaches to selling via the web,
e-mai |, and nobile apps provide a new
way for a retailer to establish a
physi cal presence in the state.”

A Uh- huh.

Q Are you aware that the term
"physi cal presence" nmay have
connotations in a tax environnment?

A Yeah, |'m aware of that.
I"mnot a |awer, so | don't know
about the | egal nuances of that term

And [ ater on, | noticed
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this yesterday, because | went back
and | ooked, | tal k about functiona
physi cal presence, the functiona
equi val ent to a physical presence.

And that's really what |I'm
tal king about here. That we're in a
new world. And ny -- as a
non-attorney, as a non-Ilawer,
really do believe that the |aw, as
wel|l as other institutions, has to
respond to the new worl d.

And this is a -- what we
have nowis a -- is an advance, an
evolution in the way in which
mar keti ng takes place with respect to
peopl e' s geographi cal positions and
| ocati ons.

Q So we did not ask you to
give an opinion as to --

A. That term may have been
used, but no one asked ne as an
attorney to give an opinion.

Q kay. So when you talk

about a functional -- you say |ater
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in the report you tal k about a
functi onal physical presence.

Can you discuss a little
bit nore about what your concept of
that is?

A. Yes. \What | nean is that
the -- the key that I'mconmi ng from
and the way in which I'mrelating to
the analogy, as it were, that |I'm
using wth the sal esperson, the
door -t o-door sal esperson, has to do
with interactivity.

And the notion -- and it's
a spectrum of relationship between a
conmpany and an individual in the
selling process and the creation of
rel ati onship over selling. kay.

And so | would say that an
iterative set of interactions in the
way -- in the world that 1've been
descri bing, nore and nore becones,
and | would argue is already, at the
poi nt of being the functiona

equi val ent to the door-to-door
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sal esperson

That the conpany that
establishes a relationship with you
over -- you know, over an electronic
process even, in which it learns a
| ot about you, it goes back and forth
with you, finds out about you,
t hrough what you tell them and what
you don't even know i s goi hg on,
conpl etes the sale in this manner, it
can do it across a variety of
channel s, that this is a functionally
equi valent to acting within your
geogr aphi cal | ocati on.

Q Al right. So, aside from
this functional physical presence, to
your know edge, how el se are these
Internet retailers present?

Is there --

A. Wll, there are -- and this
gets into Ashkan's territory, which
totally agree with. There are ways
in which there is a physica

transformati on of the -- of the
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computer, as it were.

That that's physical in the
sense if you're changing the person's
website | ook, you're inserting things
into the person's conputer, either
tenporarily or not; you're having a
situation where there are ways in
whi ch ot her conpanies can, in fact,
| earn about your client, as it were,
so that they can help you reach that
person on other sites.

Al'l of these things take
place in an interactive -- an
iteratively interactive way which
relate to the conputer. And to that
extent, there is a kind of presence
within the conputer by the conpany,
which is systematic. It's a system

And that's why | cite the
Soverai n case, which, again, |'mnot
a lawer, but it made a | ot of sense
to me. That what the judge was
saying --

MR. BERTONI: |'mgoing to
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object to this witness telling us
what a case neans.

THE WTNESS: Well, I'm
just telling you what | read.

MR BERTONI: Well, that's
-- I"mobjecting. It's beyond the
scope of your experti se.

And if you want to present
himon | egal issues, I'll feel free
to pursue that on cross.

M5. MESI RON  No, no, no.
That's not why we're here.

BY M5. MESI ROW

Q When you tal k about the
physi cal ways that you they |earn
about you, what kind of technol ogies
are you tal king about that are
enpl oyed?

Are you tal ki ng about

cooki es?

A Wl |, the physical ways.
" mtal ki ng about cookies, |I'm
tal ki ng about pixel tags. Those are

the fundanmental ones in this era that
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peopl e are tal king about and
remarketing fromthat standpoint.

Al so, and they're used for
basi c ways of interacting with
custoners, or shoppers, essentially.

Q And right now we're stil
tal king generally. W'Il delve into
what you have found with regard to
Crutchfi el d.

The third bullet point,
"How retailers are able to identify
the | ocation, shopping habits and
ot her denographi ¢ i nformati on
relating to visitors of their
website. "

A Yes. Simlar to what |'ve
been tal ki ng about, right, until now.
Location having to do with the IP
address, if they're interested.
Shoppi ng habits having to do with
what you' ve been doing on their site.

And sonetines they m ght
buy (sic) other kinds of materi al

about what you buy. And, also, they
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know what you've bought offline.

And denographi c i nformation
having to do with your gender,
potentially your age, and your
i ncone, things of that sort.

Q And then we did briefly
tal k about the tools used.

A Yeah.

Q kay. So, if you turn the
page. Let ne see. | don't want to
bel abor sonme of these things that
we' ve al ready touched on. W' ve
t al ked about cookies and tracking
t ool s.

kay. Let's get to the
| ast two bullet points. Whether for
t he 2005 through 2012 period at
i ssue, which is through June of
2012 --

A Yeah.

Q -- the use of cookies and
ot her data tracking and technol ogi ca
tools enabled Crutchfield as an

out-of-state retailer to establish
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mai ntain and grow a narket in Chio.

A. Yes. To nme, that's quite
cl ear.

Q So let's begin with what
did you find with respect to
Crutchfield in particular?

A Vell, that would be on the
Pages 14 to 25.

Q Ckay.

A. And so |I'm | ooking at ny
notes here. And, as you can see, |
cited testinonies, as well as some
literature that | found in a variety
of places, including public relations
i ssues fromthe conpany itself.

Q Okay. But let's turn to
Page 14.

A Yeah.

Q And, | believe, if you
begin on Page 13, this is where you
express your opinions regarding
Crutchfield s activities.

A Yeah.

Q kay. So, on Page 14, the
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first bullet point that supports your
opi ni ons, you say that "During this
tax period Crutchfield was a | eadi ng
Internet seller.”

A Yes. And | report sone
findings to that effect from I nternet
Retail er about its 2008 web sal es,
that it was ranked 16th anong
el ectronics and conputer retailers,
and 105t h anong top 500 Internet
retailers, according to that journal

Q kay. So they weren't --

A They have a big interest in
this. They're not a babe in the
woods conpany that, gee, let's sel
stuff online. | nean, this is a
conpany that makes a lot of its nobney
in this way.

Q Okay. What's your next
bul | et point there?

A "Crutchfield showed a
fundanental interest in using
technology to interact with its

custonmers directly and individually
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at their location."

They, thensel ves, called
t hensel ves the nation's first
I ntegrated marketer, you know, and
that's what | was tal ki ng about
earlier, about catalog, call and
I nternet.

That is the ability to
integrate all of these activities,
| earn about your consuner, your
custoner that way, and deal with it,
sell based on that.

And | cite M. MCartney
to that effect, that they integrate
t hose dat a.

And they tal k about -- he
tal ks about personalized services
usi ng the cookies fromthat
st andpoi nt, and how that is used and
how | ooki ng at particular itens then
sort of personalizes how they treat
you onli ne.

Q So | believe here in your

report you quote from his deposition,
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saying that if a user viewed certain
car products or car-focused products,
then the next time that viewer went
to the Crutchfield hone page, that
user may see different products
related to that previously shown
interest?

A Yes, which is an
increasingly interesting way of
relating to consuners. It's
perfectly logical, but it is that
iterative relationship that I was
tal king about. The iterative
i nteractions and | earning about the
cust oner.

Q And this is simlar to if,
either in a departnent store or
door-to-door sales, if the
sal esperson has visited and the
shopper has shown an interest in
certain kind of items, that seller
may say, hey, | know that you like X,
Y and Z, here let nme show you sone

ot her things --
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A Exactly.

Q -- in that line?

A And increasingly conpanies
are using digital nedia in the stores
for that purpose.

You know, it's not too far
out to figure that they're going to
actual ly [ earn what conpani es do
when -- what you' ve done online when
you wal k into the store. That's --
peopl e are tal ki ng about that.

Q Al right. Let's try --
and | find all that fascinating, but
let's sort of focus on what we know
about Crutchfield now.

A The world of retailing is
fasci nati ng.

Q So what else? |'ml ooking
at other things in your report here
under that second bullet point --

A Yes.

Q -- about personalized
servi ces.

A Well, | talk about the
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i nteractive product reconmmender,

whi ch, again, allows you to identify
-- you're interacting and then it
stores stuff, and allows you to -- it
says, "Users can nake notes on their
system revise their |ist of
conmponents, add itenms to their online
cart for purchase, or contact a

know edgeabl e Crutchfield Sal es

Advi sor for advice."

Again, this idea of helping
you to custom ze, keeping that stuff
in their system and also allow ng
you to interact with soneone, in this
case, through a tel ephone line, or
maybe even online.

Q | nean, there's nothing
unusual about a seller wanting to
assi st a custoner and choosing the
ri ght product?

A Not at all. That's what
busi ness like this is about.

Q kay. Now, let's go to on

Page 15 of your report, the third
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bul l et point that you nention --

A Yes.
Q -- in form ng your opinion.
A. "Crutchfield hired severa

key firnms known to help online firns
with various stages of data mning."

And | give exanpl es of
that. A nunber of conpanies | |ist
and then later in other bullets
specify particul ars.

For exanple, Caritas,
which is an interesting case, because
Claritas uses geodenographic -- it's
owned by Nielsen. |t uses
geodenographi c categories in terns of
how it targets people.

And so it's -- it's an
interesting case of Claritas saying
that Crutchfield has access to their
dat abase. So, presumably, they
worried about these sorts of things.

Q Now, this is sonething that
Claritas offers, correct --

A. Yes.
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Q -- to custoners?

Do you know whet her
Crutchfield --

A. Yes. They listed
Crutchfield anong the clients in this
press rel ease.

Q kay. And then what ot her
conmpani es do you nention?

A | mention Corenetrics sold
Its Livemark service to Crutchfield.

And, as it says here, they
-- "provides us with the ability to
see conpl ete custoner profiles and
respond to groups of custonmers in a
personal i zed way for optinmm
response.” That's a quote.

And they agreed to help to
store sone of the stuff and use data
el enents that would end up hel pi ng
t hem segnent their custoners and
| earn nore about them

Q And | don't know if you
were here yesterday when there was

sonme testinony regarding
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segnent ati on.
Were you here for that?

A No, | wasn't.

Q So, in your view, what is
val uabl e about being able to engage
I n segnmentation?

A Segnentation is a process
of trying to construct particular
cat egori es about mnenbers of your
audi ence, so that you can then target
t hem based upon what you know about
them as a cohort, as a group, and
peopl e |ike them

So not only can -- if you

segnent people, for exanple, as
peopl e who are in the 35- to 54-year-
ol d group, not only can you then ask,
well, what is common about 35- to
54-year-olds, but if you have that
and sone nore information about these
peopl e, you can even find | ook-alikes
online, buy them from ot her
compani es.

That is, people who fit
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those profiles, who may act |ike the
peopl e that you know act in a certain
way, and those can be the people you
target as well.

Q So you nean if you were
going to be | ooking for prospects?

A Yes, exactly. |It's part of
prospecti ng.

Q But even if you're not
using it for that, even if you're
just using it --

A. Well, then the idea is you
can target people based upon
specificities. And, frankly, nore
and nore conpani es are novi ng away
from segnents to people, to
i ndi vidual s, and they go back and
forth between segnents and
i ndi vi dual s.

But if you -- you know, the
idea is totry to actually learn as
much as you can about a particul ar
person, and then automate the

processes so it's not increnmentally
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nore expensive to actually speak to
that particular person's interests.

Q It just beconmes -- the
technol ogy allows themto becone nore
granul ar --

A Exactly.

Q -- in how they do this?

If you | ook on Page 17,
your next bull et point, about the
next conpany.

A "Omerl Q and Google for
advertising that reached out to
change the screen content of | aptop,
deskt op or nobil e devices of
prospects based on specific data
about them"

And this was just an
exanpl e of Google all ow ng
Crutchfield to be part of a trial,
wher eby, Google would help themfind
particul ar individuals that they
coul d target based upon specific
know edge of the types of people.

Q Do you know how t hat
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wor ked?

A. Well, I'massum ng that
they -- that what Google did is, it
asked them what ki nds of people do
you want, and because Googl e has such
a rich database of individuals, they
can then foll ow t hose peopl e and
target themw th particul ar ads based
upon that.

Q Now, | believe I'm | ooking
for --

A And Omnerl Q was about
retargeting or remarketing, which is
sinmply the idea of finding a person
who showed up on the Crutchfield
website sonmewhere el se on the web,
and sending an ad to that person
based upon what Crutchfield knows
t hat person | ooked at or knows what
t hey want that person to see.

Q Now, | know that you have
seen the deposition testinony of Jay
McCart ney.

And, | guess, just in
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retargeting -- when you say
"retargeting” and "remarketing," are
you usi ng those terns
i nt er changeabl y?

A The trade does, yes.

Q Ckay. And | believe --
don't know if you recal
M. MCartney tal king about a variety
of conpani es that they used for
retargeting.

A | -- yeah, | renenber that.
| don't remenber the specifics, to be
honest .

Q Do you know how t hese -- do
t hey have certain networks that
they're retargeting?

A Vell, Criteo is used.
aCerno is used. These conpani es have
web networks. That's why they use
several of them They have different
web net wor ks.

And, in other words, there

are mllions of websites out there.

And Criteo may have its own; aCerno
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may have ot hers.
And they have access to

being able -- if you show up on a
particular site, they can show you
somet hing you' ve left in your
shoppi ng cart, for exanple, that they
want you to see.

Q So, if they're part of the
Criteo network and you go to anot her
website on that Criteo network, that

woul d i ncrease the chances of your

seeing --
A Yes.
Q -- a Crutchfield product?
A But, as | point out,

M. MCartney also said they sinply
send an e-nail to people as well. |If
you abandon your shopping cart.

Abandoni ng a shopping cart
is one of the major reasons that
conmpani es don't sell to people who go
on the web and are | ooking at
products.

They go online, they | ook
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at the product. Maybe they don't
i ke the shipping cost. Mybe they
get cold feet about putting their
nunbers in, their credit card
nunbers, and so they -- they | eave.
And so what M. MCartney

was sayi ng was that they use e-mail
to get back those people and say,
hey, you know, you forgot to...

Q And these are peopl e that

have regi stered on the Crutchfield

site?
A Ri ght.
Q | nean, it's not --

A Yes. They have to know
their e-mail addresses.

Q So they know them It's
not like they go | ooking for their
e-mai | addresses?

A. Presumabl y not.

Q kay. Yes. The abandoned
shopping cart and things |ike that.

And is that a form of

personal i zation as wel | ?
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A | would argue it is. You
have to -- if Joe Turow went on a
Crutchfield site decided not to buy
sonme speakers and then ended up
getting an e-nmail, that's a
personal i zation to ne.

Q If you look in your report
where you have your table starting on
Page 20.

A Yes, ma'am

Q And maybe let's just talk
about what you nean by the digital
retailing ecosystem

A. Digital retailing ecosystem
is the system-- the set of
organi zations that relate to
conpani es that are buyers and
sellers. They can't exist in a
vacuum No conpany can sell by
itself. No conpany can distribute by
itself.

And in the Internet world,
there are conpani es that stand

bet ween the sellers and the custoner
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that help this process al ong.

Q So in the data extraction
field.

A. These are conpani es that
help firms to figure out what these
peopl e are doing. They take out, as
it were, data points about people.

Q And did you see conpani es
that Crutchfield engaged to assist in
this?

A Vell, the -- in what |I'm
tal king about in terns of the
conpani es that have help with
remar keti ng, for exanple, that goes
on.

But Crutchfield itself, of
course, in setting up the website, in
setting up what they do, enployed
conpani es to help themfigure out how
to store data, howto do all of this.

| don't have all the nanes
of the conpanies that did this, but
it would be -- some conpani es can do

it totally in-house, but many
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conmpanies will contract for other
people to figure out how do we -- how
do we track people on the site, what
do we do, and that type of thing.

Q So -- okay. Wll, maybe as
we get through this. In the --

A ' msorry.

Q Li ke, if Crutchfield
engaged sonebody to do retargeting --

A Yes.

Q -- like Criteo or whatever
are they also extracting data?

A They're taking the data
that -- well, what they're doing is,
they're putting a pixel on the --
yes, so they're extracting data and
trying to see what you're doing, and
trying to see what you're doing, and

then finding out where you' re going.

Q Because t hey need that
data --

A Yes.

Q -- in order to do their

service, correct?
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A Yes. Unh- huh.

Q Dat a anal ysi s, what ki nd
of ...

A Vell, that has to do with
who are these people, what are they
doi ng, how do we under st and.
Conpani es will actually enploy other
conpanies to figure out how to
under stand their custoners.

| don't have a particul ar
exanpl e of that here, except naybe
Googl e hel ped Crutchfield do this in
that beta test. But conpani es do
this all the tine.

They have to figure out, at
| east they feel they have to figure
out, as nmuch as they can about the
trends in their custonmer activities.

Q But data anal ysis can be
sonething fairly sinple --

A It could be.

Q -- or sonething very
sophi sti cat ed?

A Anyt hi ng from Googl e
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Anal ytics to a very, very
sophi sticated activity.

Q Coul d you |l ook at Exhibit 5
in that binder. It will be up here
(i ndicating).

A. Al'l right. Yes.

Q And what is that exhibit;
do you know?

A Wll, it says, Desktop Site
Conver si on.

Q From Qmi ture?

A. Oh, okay.

Q Does Omiture do data
anal ytics?

A Yes. They can help the
conmpany anal yze various aspects of
site visits and the relationship that
peopl e have.

For exanple, they'l
test -- one thing that Omiture does
very often is they'|l do A/B testing.
So they will test whether a
site that | ooks a certain way wil |l

get nore people to click on certain
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things than a site that does
somet hi ng anot her way.

Q But we didn't see A/B
testing with respect to Crutchfield,
in particular, from QOmiture?

A | didn't it.

Q kay. | just want to nmke
t hat cl ear because |I'm sure counse
will.

A But they will also -- as
you can see, they have -- they help
you figure out what the conversion is
at certain tines.

These are aggregate data it
seens. But it hel ps the conpany know
what's going on on their site.

Q So if you want to see how
do we conpare froml ast year?

A Yes.

Q And if conversion rates go
down, what mght that indicate to a
conpany?

A Vell, it could -- there's

so many things it coul d nean.
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It could nmean that their
products are not as interesting to
people. It could nean their website
IS not as interesting to people. It
coul d nmean they're not personali zi ng
things as well as they ought to.

There are |lots of
expl anations for that, and I'm sure
Omiture can help you figure that
out .

Q Al right. That's a form
of an anal ysi s?

Uh- huh.

O

Data i npl enent ati on.

>

Yeah.

@)

["msorry. |'m back at
Page 20 of your report.

Oh, ny.

Your report is at 39.
Ckay.

Exhi bit 39.

We are on Page 20.

Back to your tables.

> O >» O >» O >

kay. | have to say these
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are categori es.

Q This is very generic?

A Right. They're not
specific to what Crutchfield was
doi ng.

What | was trying to
explain is that we're in a very --

Q This is the environnent?

A -- very conplicated world
here, where it's not -- it's no
| onger just the seller -- it never

really was --

Q No.

A -- but the seller and the
buyer.

It's a very conplicated
area that involves this kind of
iterative interrelationship that does
have a kind of strong correlate to
physical retailing in a particular
pl ace.

Q So, with inplenentation
we're tal king about, Iike, ad

pl acenents, retargeting kind of
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t hi ngs?

A. Yes. Data inplenentation,
yes.

Q Ckay. So those are the
broad ones. And --

A And these are -- Table 2 is
the rol es that conpani es pl ay.
Sonetinmes nore than one role they'l
take on in this ecosystem

So you' Il have a retailer
like Crutchfield, who is also a
publ i sher, right, because they
produce things for the web and put it
onl i ne.

They may al so be an
advertiser. They may also distribute
coupons, but they nmay hire soneone
else todo it for them So there are
a variety of activities, roles that a
conpany can play in this ecosystem

The nore, | would argue --
and this gets sociological -- the
nore rol es that a conpany takes on,

the nore leverage it has within the
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ecosystem
But it -- but they -- these
are all the various -- nmany, nany,

many of the various activities that
conpani es take -- take on.

Q So, as nmarketing becones
nore reliant on technol ogical tools,
it's like -- it's difficult to find
sonmebody who is a master of all?

A Yes.

Q There's specialization?

A. Yes. eCoupons, for
exanpl e, which, in the physical
worl d, never really was done just by
t he store.

For exanple, if we talk
about supermarkets or other kinds of
retailers, as a whole, ecosystemin
t he physical world.

That is noving to the
virtual world with a whol e new set of
conpani es, as well as sonme of the old
ones that are dealing with this in

very personalized ways now, which are
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i nteresting.

So it's a different -- it's
a new world with continuities and
differences fromthe old one.

Q And, agai n, nothing
nef ari ous necessarily?

A Not at all

Q Not hi ng necessarily
nefarious about it. This is just
anot her -- as marketing has evol ved,
this is the way --

A. Now, | would -- there are
privacy aspects to it --

Q Sure.

A -- and there are |arger
soci al considerations that | wite
about .

But fromthe standpoi nt of
what we're dealing here, we're
tal ki ng about how conpani es reach out
and interact with and | earn about
their custonmers in a new-- in the
21st century.

Q If a conpany such as --
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well, we won't say Crutch -- but,
let's say, there's an Internet
cat al og conpany that generates
hundreds of mllions of dollars of
sales in a particul ar geographica
| ocal e, say, a state |like Onio,
wi t hout sal espeople, | nean, to what
extent is the use of these tools
hel pful to thenf
A They're critical.

| nmean, what conpani es have
been [earning to do is that you can
| oner your sales force in any area,
and reach out to places in the world
t hat you' ve never sold before, and do
It effectively and with amazing
technol ogi cal skill, because of
t hese -- because of these
t echnol ogi es, because of these
af f or dances.

Ilt's a-- it's awrldin
which the ability to reach out across
borders has been nade possible. At

the sane tine, that you can interact,
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as | say, in an iterative way with
the custonmer as if you were sitting
t here.

Q So, in review ng your
opi ni ons about Crutchfield and its
activities in Chio, in your -- as set
forth in your report, is there
anything -- any of these, you know,
concl usi ons, your opinions, are they
still the sane today as they were
when you submitted your report?

A. Yes, they are.

MS. MESIRON | have
not hing further on direct.

MR. BERTONI: Ckay. | have
sonme questi ons.

| would just like to fil
up ny coffee, so we can go off the
record.

(Di scussion off the
record.)

CROSS- EXAM NATI ON

BY MR BERTON

Q We're tal king here, aren't
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we, about one of the earliest forns
of human interaction, the retai
sale. Correct?

A. Absol utely.

Q And enshrouded in mst --

A. Wl |, you know, people have
done -- yes. | nean, if we go back
to the Bible, you can read about it.

Q And probably before that,
too, with barter and trading.

A |"msure that's true, yeah

Q And is it true that over
time comunication relating to the
selling activity has changed?

A Yes.

Q So, initially, it may have
been one person speaking to anot her
person, maybe at the nouth of a cave,
and the distribution network was to
go into the cave and take sonething
and hand it to the person you sold it
to. Correct?

Yes.

Q Devel opnent of currency
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over time, correct?

A Yes.

Q And what we're talking
about today is, in fact, one step in
an evol utionary process in which
human communi cation relating to
retail transactions has changed with
changi ng technol ogy, right?

A Absol utely.

Q And changi ng human i deas of
where to live and what comunity
means as well, right?

A Presumably. Though, |

don't -- the linkage one woul d have
to draw in interesting ways. |'m not
sure that one -- the causal links are
conpl ex.

Q Certainly, I'mnot asking
you to describe the causative
rel ati onshi p.
But, in fact, the neans of
comuni cation often are in sone way
evol ving with notions of whether

people |live close together or far
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apart?

A. So, when people nove to the
subur bs, supernarkets started having
bi gger parking |ots.

Q And so you have an initia
retail sale that involved people
speaki ng to each ot her.

And | don't know if you
were here for Professor Goldman's
testinmony --

A No.

Q -- but he's testified to
this at other tinmes as well.

The di fference between a
nmedi ated and a non- nedi at ed

conmuni cati on. Does that nake sense

to you?
A Yes.
Q In a nediated

comuni cation, the people are not in
the roomtogether. There's sone
technol ogy, or they may be in the
room but there may be sone

technol ogy or sonme device between
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them that hel ps the comruni cation
chai n.

A Yeah. The technol ogically
medi ated conmuni cation is a feature
that really began to take on life in
the 20th century.

Q And one nedi at ed
conmuni cati on woul d invol ve the Pony
Express. That could have been an
early way to medi ate conmuni cati on
Ri ght ?

A The mail .

Q The U. S. mail, which began
on hor seback.

And now it's fair to say
the US. mil is a highly evolved,
conpl i cated system correct?

A Yes.

Q And you're famliar with

mai | order marketing?

A. | was a nmail nan at one
poi nt .
Q Ckay.

A. But yes, | do.
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Q So the nmail order system
has not just -- there's not a --
correct me if I"'mwong, but there's
not a straight line. If | put a
letter in the mail to you -- let's
say, you're aretailer and you're
selling stereo equi prent.

A Yes.

Q If | put aletter in the
mail to you with nmy order, is there a
mail route that is as the crow flies
to you or is the mail system nore
conpl ex than that?

A It's conplex. As a person
who sends a letter, | have no idea
how the mail gets there. It just
does. | hope it gets there.

Q You hope it gets there.

And are you famliar with
what a mail hub is?

A Vell, | worked in a nmail
hub, vyes.

Q And what is a nail hub?

A It's an area -- it's a
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station where nost, particularly with
a ZI P code, where it will take the
mail that's going to a variety of ZIP
codes in the area and then distribute
it fromthat area.

Q And is it true that
oftentines, if you worked in a hub,
there is a transitional process where
the mail may sonetines be stored at
t he hub, even for a short anmount of
time, in the process of it being
sorted and destination routed; is
that right?

A Yes.

Q It doesn't fly through
wi th, you know, greased fingers that
allowit to -- it pauses, right?

A Yes.

Q And that's true today, and
it was true in the early days of the
United States mail, after the Pony
Express, as we becane nore conplex in
our transportation nmethods. Right?

A. Yes.
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Q And the way that the nai
gets fromyou as an individual to its
ultimate end recipient involves a
nunber of steps, right?

A Yes.

Q One of the steps is witing
down i nformati on on sone physica
mediumthat will reflect your
t houghts and interests that are going
to be conmunicated to the retailer,
right?

A Dependi ng on who initiates
the interaction.

Q Ckay. Let's talk about a
consuner-initiated interaction.

And in a mail order
setting what -- we'll talk about the
second piece, but it involves --
let's presune for our analysis that a

catal og was sent to the consuner --

A. Yes.
Q -- through the U S. mail
and we'll follow that route.

| can tell you that, you
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know, one of the early mail order
conpani es, L.L. Bean, started sending
catal ogs out in the early 1900s.

And so, let's say, this is
a recipient of an L.L. Bean catal og.
The reci pient would have to | ook at
the catal og, decide if there was a
product that was of interest, and
then fill out an order form of sone
ki nd?

A Yes.

Q Correct?

A Yes.

Q And then the recipient
woul d have to put in a form of
paynment for that order, correct?

A Unh- huh.  Yes.

Q And one thing that's
common, fromthen to today, is that
a custonmer order has those
characteristics. It has information
about what the consuner wants to
order and a way of paying for it.

Ri ght ?
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A Yes.

Q And, today, there are very
di verse ways of funding an order
usi ng various technol ogi es, things
i ke PayPal, things |ike credit
cards, right?

A Yes.

Q And at sone point checks
canme into effect as well, where you
coul d have noney in deposit in sone
| ocation and then wite a check
reflecting the anpbunt, correct?

A Yeah. The checks preceded
the credit cards.

Q They di d.

And all of those reflect a
way for the consuner to be able to
access their funds and present it in
a way that the retailer can accept
and retain those funds, correct?

A Yes.

Q And so the consuner fills
out the order form places it in the

envel ope, presumably with a paynent
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form and then the consuner next then
has to get the letter into the U S
mai |l system right?

A Yes.

Q Now, there are ways of
getting it into the U S mil,
correct?

You can go down to the post
office and put it in a slot. That's
one way, right?

A Yes.

Q Anot her way woul d be to put
it in your nmailbox that's sitting

outside and put the flag up, right?

A | never do that, but that's
okay. Yes.

Q Yeah. | live in rural
Maine and that's sort of -- it's a

nor ni ng gathering of the conmunity to
put your nmail in the thing.
Anyway. . .

A That's an RFD. That really
began around the time you're talking

about .
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Q Yeah.

A. Late 19th century.

Q And the nmil box, the
mai | box it serves as a place for the
medi at ed conmuni cation to take a step
towards reaching the retailer.

It is a device that's used.
It both allows mail to go out and
al so receives nail

A It's a vehicle.

Q It's a vehicle.

And, in sonme respects, as
we | ook at today, with the
e- commer ce, we have nore
sophi sticated vehicles |ike a
mai | box, an el ectroni c one.

For exanpl e, your e-nmail
systemis an el ectronic mail box that
allows, at |east the electronic
equi valent of, a place to both
recei ve and send conmuni cati ons?

A. In a far nore iterative,
realtime, and conpl ex transacti onal

manner, whi ch makes all the
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difference in the world.

Q well, we'll tal k about --

we'll reiterate iterative any nunber
of times.

A Ckay.

Q But functionally, fromthe

poi nt of view of function, it
certainly does replicate the function
of a mailbox in a physical sense,
right?

A Though, the entire process
of mailing a catalog and getting it
back has conparisons to what we're
tal ki ng about.

Q It's all a matter of
conmuni cating information. Right?

It's all a matter of
getting information fromthe retailer
to the consuner and then the consuner
getting information back?

A On a spectrum of
interactivity, yes.

| guess what |'mdriving at

Is, thereis -- it's a question of we
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go froma one-to-one talking to a
person to a rather primtive exchange
across small distances, to sonmewhat
nore conpl ex exchanges across | arge
di stances, to what we're talking
about now, which is a highly conplex
system which, at this end, is much
nore conparable to the one-to-one.
We're tal king about a

qualitative difference.

Q And we'll get to that.

A Yeah.

Q Because | think -- isn't
it fair to say that the entire
evol uti onary process, in sone
respects, has harkened back to the
one- on- one.

That it's no |longer Oy and

Nog selling, you know, a particularly
snooth stone. It's now people who
may not even know each other trying
to engage in conmmerce.

A But you're maki ng ny point

exactly.
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Q Wll, allowne to ask the
qguestions and then we can each draw
our own conclusions fromthem

A. Fi ne.

Q Now, if the evolutionary
process involves an attenpt to sort
of reach out to a wi der audience, to
engage in interaction wth people who
may not be physically proximte,
there are certain technol ogi es that
have cone into existence between, you
know, the days of Og and Nog and
t oday.

And one of those is the
t el ephone, right?

A Uh- huh.  Yes.

Q And the tel ephone -- we
just tal ked about the mail system
That was one.

The tel ephone is anot her
one?
Yes, it is.
Q There's a device that sits

in a consuner's hone, let's say. The
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phone is often there.

A Yes.

Q And that device is the
consuner's link to the information
network that allows themto
conmuni cate both far and near, right?

A Yes.

Q And there needs to be a
simlar device, or at |east a device
of simlar functionality, maybe
bi gger scale, at the other end when
sonmeone tries to place a tel ephone
call, correct?

A Yes.

Q Just like when you place
your letter in the mail box and put
your little flag up, it will be
entrusted to this network of nai
del i very.

And the recipient has to
have a simlar, at |least functionally
simlar, place to receive mail
Correct?

A. Yes.
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Q And the tel ephone works
much that sane way.

There has to be a device
that's conpatible with the
informati on network on the other end,
correct?

A Yes.

Q And the consuner nakes the
deci sion as to whether they want to
have a mail box, right?

A Yes.

Q And the consuner nakes the
deci sion as to whether they want to
have a tel ephone?

A Yes.

Q They nmake those deci sions
because they allow the individual to
participate in comunications that
are nore than i medi ately or
geographically proximate, right?

A Uh- huh.  Yes.

Q And so sales, | would
think, went fromnmail order, then the

next step, probably, in the
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evol utionary process, was a tel ephone
sal e?

A If we're tal ki ng about that
di rect marketing channel.

Q Yes. Let's focus on the
di rect marketing channel.

It's fair to say, right,
that people, to this very day, are
still engaging in the door-to-door
peddl i ng?

A Not in the way of Fuller
Brush, but Avon and people like that.
Q That's right.

| mean, there are these --
whet her they're these -- | won't cal
them pyram d schenes. But there are
these retail channels where people
speak face-to-face. They carry the
product with them They accept --

M5. MESI RON Hone parties.
BY MR BERTON
Q Hone parties.
A Yes.

Q Thi ngs of that nature.
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And there are al so people
t hat have cone to ny door selling
things, in addition to, you know,
prosel yti zi ng.

So one woul d argue that the
face-to-face thing is alnost -- it's
al nost an ideal.

It's alnobst an Aristotelian
sort of ideal, that all these other
conmuni cation nodalities are trying
to replicate in some way trying to
get close to that one-on-one
interaction; is that right?

A. That's a conplicated
questi on.

Because if you | ook at the
hi story of peddling, for exanple, and
peopl e who have actually studied the
hi story of peddling in Europe, there
are |ots of tensions around face-to-
face selling that people who don't
engage in it, customers, as well as
the sellers, would rather not have to

do.
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Q And those difficulties,
correct ne if I"'mwong, relate to
t he physical proximty of the peddler
and the consuner, the entry of the
seller into the consuner's space?

A They relate to concerns
about discrimnation. They relate to
concerns about, yeah, things that
have to do with the specific
know edge that the person who is
selling may have about the person who
I S purchasi ng.

Q Al so, the fact that the
seller can stick their foot in the
door, in the sort of proverbia
sense, and intrude in a way that
isn't possible by mail, by tel ephone,
or online?

A Well, | have actually seen,
not in the U S so nuch, but
certainly, in England, signs on mail
slots that say, No commercial mil,
do not put any commercial mail in the

sl ot .
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And, apparently, it's |lega
to ask for that in the UK It would
not be acceptable in the United
St at es.

Q | think you' d have to
agree, though, that it's easier to
di scard a piece of comrercial mail
that conmes in than to physically
ej ect a peddl er fromyour home?

That's fair to say, right?

A Yeah, if they got in.

Q Yeah, if they got in.

And even if they didn't,
there's a degree of intrusiveness
when someone cones into your home
physically and seeks to engage you in
a commercial conversation at a tine
of their choosing, right?

A That's why some communities
out | awed peddl ers. And, today, |'ve
read about certain comunities
actually requiring licenses from
peopl e who go door-to-door.

Q And isn't it true that the




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

71
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

things that are really nodern-day
anal ogs of peddling or the things
that are nost often regul ated and
controlled -- 1I'Il give you an
exanpl e, out bound tel emarketing.
When tel emarketers wl |

call you affirmatively at a given
hour to press you to buy sonet hing,
that's a close analog to the peddler,
isn't it?

A Ilt's a--it's a
di st ur bance.

Q It's a disturbance.

And so there's a degree of

di sturbance that occurs in retai
activity, far nore intense, and at
the intensest end of the spectrum
when there's a person standing in
front of you pressing you to buy
somet hing, right?

A Far nore than what ?

Q Right. Let's talk about a
car sal esman, for exanple, as an

exanple. And the unique pressures
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and tactics that are used in a
one-on-one situation. The ability,
for exanple, to play what's known as
good cop/ bad cop, for exanple.

A Yeah. Well, if you're
asking me to conpare that wth what
goes online, there are correlates to
that as well. | nean, we can get
intoit.

Q We'l|l get to that.

A Yeah.
Q But I"'mjust -- |I'm
tal king --
A. Because you said nore than.

| nmean you were making a conpari son
Q Vell, let's talk -- let ne
pul | back.

Because what | was saying
is that there are certain aspects to
the in-person solicitation that are
intrusive into a person's life.

A Yes.
Q And there are varying

degrees of intrusiveness --
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A Yes.

Q -- wth regard to all
manner of comruni cation with regard
to retail selling, right?

A Yes.

Q The | east intrusive, it
woul d seemto nme, would be a retai
selling experience where the consuner
is the one who initiates
comruni cations with the seller
rather than the seller comng to the
retailer's -- to the consuner's hone.

The consumer gets in the
car and drives to the local mall and
goes to the store of their choosing
and engages in a discussion about
purchasing. Right?

A. But you just said that if
you go to a car deal er and that
person drives you crazy, you've
initiated that experience.

Q You have.

And so you've initiated

t hat experience, but it's the
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one-on-one, face-to-face pressure
that distingui shes nost of the
regul at ed conduct than, say, the
non- physi cal interference?

A See, | would -- | think
that we'd have to go -- and this is a
very conplicated subject, because it
Is not -- 1 don't think it's as
sinple as that. | think it has to do
with the particul ar context.

| would argue -- now I

don't know if you want to go into it.
You want to tal k now about the
el ectronic worl d?

Q Wll, not yet. |I'mtrying
to set a predicate for it.

M5. MESIRON |'mtrying to
see where this is going. |I'mtrying
t o under st and.

BY MR BERTONI

Q I"'mtrying to set a
predi cate, but let me -- |I'm asking
t he questions here.

A | under st and.
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Q | know you're a professor.

A. Because you're saying
conpared to.

Q Wll, let's pull back and
l et me just ask sone questions.

A Go ahead.

Q And, hopefully, that wll
speed us al ong.

A That's fine.

Q So we've tal ked about the
use of technol ogy both at the
consuner end and at the seller's end.
W tal ked about the nail boxes. W
tal ked about the tel ephone. And
t oday we have conputers.

A Yes.

Q And that's evolved, so that
there are other devices that are also
comput ers, but maybe not called that,
i ke phones, and tablets.

Yes.
Q And we all use them
And they serve, in terns of

conmuni cation, the very
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i nternedi ating function that the nail
system woul d have and the tel ephone
system woul d have. They're a part of
that, right?

A They coul d be, yes.

Q They coul d be.

I f you, as a consuner, nake
the affirmati ve deci sion to connect
your device to one of these
i nternmedi ati ng technol ogi ca
connections, like the Internet,
that's your choi ce.

And once it's there, it
becones an anal og to, say, a
t el ephone in ternms of those
conmuni cati ons?

A And/or to a face-to-face
car deal ership exanple that you
just...

Q W'l tal k about that.

Because your -- as | understand it --
A Yes.
Q -- it's your position that

it's the nature of the information
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exchange - -
A It's --
Q Let ne finish and you tell

me if I"'mright or wong. And then

if I"'mwong, we'll talk about that.
A. | understand. Yes.
Q It's the nature of the

i nformati on exchange, not the medi um
of that exchange, that underlines
whet her or not we have what you
referred to as the functiona

equi val ent of a physical presence?

A | would argue that the
medi um af fords an opportunity to have
the conpl ex kinds of interactions
that 1've been tal ki ng about.

Q And so let's tal k about
conpl ex interactions in
conmuni cati on. Because communi cati on
can involve all of the senses, right?

A It can.

Q It can.

And so one thing that a

peddl er has are eyes to see body
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| anguage. And body | anguage is a
physi cal way of conmunicating, right?

A Yes.

Q And the seller in a
peddling situation can al so | ook at
ot her kinds of reactions, physical
reactions, |ike a flushing of the
skin when blood flow is increased, a
bl i nking of the eye when pressure is
pl aced on a consuner.

They can see those and
respond. You have data that is
com ng fromthe person you're
speaking to, and that data can be
used by the recipient of the data to
engage in an appropriate iterative
response, right?

A Yes.

Q And it's one of the things
that | learned as a | awyer.

Unconsci ously, one of the things that
I would do when speaking to people is
mmc their body | anguage.

I found nyself when
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speaking to partners in iy office,
putting nmy hands in the sanme place
that theirs were and scratching ny
head at the sane tine.

That's a natura
conmuni cati ve process, right? You
see it and imtate to create a bond,
right?

A | don't know that, but ['II
take your word for it.

Q kay. So there's a --
there's a richness of visual data
that comes in froma peddl er entering
into a hone and having a face-to-face
conversation with sonmeone, right?

A That's true.

Q And there are ways,
potentially, in these internedi ated
conmuni cations, that are distant,
that are not physically in the sane
room to try to reach a place where
that data can be -- at | east maybe
not all of it, but sone of it, can be

achi eved a data transfer, right?
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A. That's the i dea.

Q You have, for exanple,

Skype.
Are you famliar with
Skype?
A Yes.

Q And so Skype is a -- can be
used for audio only, but also visua
i nteraction?

A Yes.

Q And so, fromthe point of
vi ew of the senses, a Skype
conversation, with two people | ooking
at each other, even though they may
be thousands of mles apart, gives
you visual data that is not avail able
i n non-video conmuni cations, right?

A Yes.

Q kay. And then there are
ot her senses that cone into play when
it conmes to the peddler's activities
i n soneone's honme. There's the
audi tory sense.

And t el ephones provide that
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audi tory sense, don't they, when you
communi cat e over distance?
Yes.

You can hear intonation.

> O »F

Yes.

Q You can hear a consuner's
voi ce quivering or wavering when
they're tal king.

It provides a rich feed of
auditory information that may not
have the visual analog to go with it,
but at |east provides you an auditory
set of cues and signal s?

A Yes.

MR, BERTONI: Can we go off
t he record.

(Di scussion off the
record.)
BY MR BERTON

Q Now, on the auditory
spectrum that auditory data does not
transfer in the ordinary course over
Crutchfield s website, does it?

A Not now.
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1 Q Not now.
2 A It will.
3 Q It mght in the future.
4 And a | ot of what you
5 | tal ked about in your report was kind
6 |of -- this is what professors are
7 | supposed to do, they're visionaries.
8 | They | ook at trends and they project.
9 A | was doi ng bot h.
10 Q You were doing both
11 But we'll talk about what
12 |is and what isn't. Because we're
13 | looking at a historical period --
14 A Yes.
15 Q -- 2005 to 2012.
16 And so, during that tax
17 | period, Crutchfield s website did not
18 | have an ability to comunicate
19 | auditory informati on back to
20 | Crutchfield fromits custoners,
21 [right?
22 A That's correct.
23 Q And vi sual information, the
24 | things --
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1 A But let me -- may |?
2 Q You certainly may.
3 A That's not quite true.
4 Q OCkay. Well, explain howit
S|isnt.
6 A Because t he whol e point of
7 |the interactivity that Crutchfield is
8 | proud of is that you can actually be
9 |online, call the call center, and
10 [ input an auditory elenent into the
11 | activity.
12 Q All right. Let nme ask --
13 | that's a very good clarification
14 | because it leads ne to the follow ng
15| -- it's alnpbst a prelimnary
16 | questi on.
17 W had M. Soltani testify
18 | yesterday. And you were here for
19 | part of that?
20 A Just part, yes.
21 Q But you've sat through his
22 | testinony in these cases before. |
23 [ don't think anything yesterday cane
24 | as a surprise to you
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He didn't tal k about
t el ephone communi cati ons, and he had
a concept that was called a virtua
presence.

Do you renenber that?

A. | understood what he was
sayi ng.

Q kay. And so, for him a
virtual presence existed w thout any
consi derati on of whether there was
sonme tel ephone call going on at the
same time, right?

A But that's not what | was
referring to.

Q Vell, I'mnot asking what
you were referring to.

A No, but you --

Q " masking first about
whet her you heard his testinony and
whet her 1'm accurately characteri zing
it.

A. Ashkan did not nention
t el ephone --

MR. FAUSEY: (Objection.
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You had a witness here that
you could ask that. You asked it
four times yesterday of this wtness.

He's not going to say what
Ashkan said. Ashkan was here to say
what Ashkan sai d.

MR BERTONI: |I'mtrying --
["mtrying to understand --

M5. MESIRON | don't know
that he was there for all of that,
ei t her.

MR. BERTONI: Well, if
he -- if he feels unconfortable in --

with the concept of virtual presence,

doesn't understand it -- I'mtrying
to understand -- | nean...
THE WTNESS: | don't use

that termin ny --
MR FAUSEY: He didn't use
that term
BY MR BERTON
Q | know. But I'mtrying --
you' ve got two reports.

One ends with saying
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there's a functional equival ent of
physi cal presence and the other one
says there's a virtual presence.
MR. FAUSEY: Right.
M. MESIROW Okay. And
you can cross him--
BY MR BERTON
Q And it's been a long tine
since | -- since | took epistenology,
but | don't understand. And so --
A Vell, | can explain what |
meant by a functional physical
presence. |'ve already done that.
Q Is it different than the
virtual presence?
A | have no idea.
MR. FAUSEY: (bjection.
MS5. MESIROWN That's --
yeah, he's not --
THE WTNESS: | have no --
that's not a term| use.
BY MR BERTON
Q And that's fine.

A. Yeabh.
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Q Virtual presence is not
sonet hi ng you woul d use to descri be

what goes on here?

A It's not a term| did use.
If I used it, 1'd have to think it
t hr ough.

Q Ckay.

A. And |'m not prepared to do
it right now

Q kay. And that's fair
enough.

A Yeah.

Q So it's very possible that
it nmeans the sanme thing or it could
mean sonet hing very different?

A I"d have to think it
t hr ough.

Q Ckay. And what we're
tal ki ng about here is -- and |
apol ogize if | was confusing about
it.

But | thought | asked --
let's hold off on sonebody who is

both online and on the tel ephone at
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the sane tinme. kay. Just hold on.

A. Yes, except for the fact
that you brought it up.

Q Wll, no. | asked about
onl i ne communi cati ons whet her they
provi ded an auditory sense.

If I was unclear, let ne
restate the question.

A Ckay.

Q No tel ephone. Two
conput ers.

A Yes.

Q One at Crutchfield, one in
t he consuner's hone.

A Ri ght.

Q There's no auditory
communi cation goi ng on, correct?

A Not now.

Q Not now.

There may be in the future?

A Yes.

Q There may be matter
transmtted?

A. And may | also say -- and
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don't have direct evidence, but I
woul d bet that sone of this exists.
It is quite possible, if
you go on Google, it will say push to
call. And if your conputer allows
for this, you mght actually connect
to someone through the Internet on a
t el ephone-type |ine.

Q It's -- well --

A | don't know if that
happened right then during the
period, but it is not out of the
question of activities by retailers
to do things like that.

Q First of all, we're focused
on what happened and speculating is
not going to get us there.

A. Ri ght.

Q The second thing is,
there's no dispute | think that you
can engage a conputer to function
li ke a tel ephone, right?

A Exactly.

Q | nmean, you can use Skype.
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That is, at least in functionality --
A Yes.
Q -- is much like a
t el ephone. You can do voice over |P.
And you know what voice
over IPis, right?
A Skype is voice over |P.
Q Skype is voice over |P.
And it has an
i nternmedi ati ng technol ogy between the
caller and the recipient that's
different fromwhat the tel ephone

conpani es provide, correct?

A. [t works in a somewhat
different way, yes. It's a digita
process.

Q It travels potentially

t hrough different pipes, right?
A Yeah. That's -- that's a
-- it travels in a different way, not
necessarily through different pipes.
Q It may be the sane pipes,
but it's a different technol ogy,

right?
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A Yeah.

Q And just like a tel ephone
and just like the nail, the consuner
when t hey communi cate through Skype
or Vol P technol ogy, sends their data
out into the world.

And there isn't a straight
line feed, right, between a
comuni cator over Vol P and the

recipient? Right?

A No.
Q There are -- there are
pl aces --

A. Packet s.

Q There are packets of data.
Soneti nme those packets of datas are
stored in certain places for periods
of time, right?

A | woul d hope not.

Q Wl |, when network traffic
i s congested, are you saying that
there's no buffering of data at
various |ocations?

A Yeabh. M nuscul e seconds,
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hopeful | y.
Q But seconds --

M5. MESI ROV Dave, can |
just ask where are we going with
this? Because I'mtrying to decide
whether this really relates to what
he did.

MR BERTONI: If you really
need an explanation fromnme, |'m
happy to give it.

M5. MESIROW | do.

MR. BERTONI: Can we go off
the record. Well, actually, let's
stay on the record.

The entire theory that GChio
has is that an Internet transaction
is a nodern proxy for face-to-face
peddl i ng.

M5. MESIRON Well, that's
not our entire theory, but that's --

MR BERTONI: But it's a
| arge part of the theory.

MS. MESIRON That's one of

our theories.
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MR BERTONI: And |'m
systematically show ng that they are
different. They are substantially
di fferent.

And we' ve al ready
establ i shed through this w tness that
two nodes of conmunication, visua
data and auditory data, things that
are inherent in the one-on-one
peddl i ng transaction, are not
avai | abl e here.

And it's inportant to us,
if part of your theory is to convince
a fact finder that what we have here
is a -- the functional equivalent --
and we'll get into what that neans --
of soneone sitting in your |iving
room peddl ing a product to you, and
significant aspects of that function
are mssing, then I think your
anal ogy falls apart.

MR, FAUSEY: But what
you're tal king about with himright

now i s Skype and Vol P.
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MR BERTONI: Because these
are --

MR. FAUSEY: That has
nothing -- that has nothing to do
with the report he prepared. He
didn't tal k about Skype. He's not an
expert on Skype.

He report -- you know, the
anal ogy that you said that you're
attacking is door-to-door versus
online and now you're talking to him
about tel ephone conmuni cations, mai
conmmuni cat i ons.

MR. BERTONI: | don't
under stand this.

Can we go off the record.

(Di scussion off the
record.)

BY MR BERTON

Q So we were just tal king
about the fact that there are ways
of transmtting auditory information
that are simlar to the ways that

auditory information would go to a
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peddl er, but communicating it across
state lines. Right?

A Yes.

Q And there are ways to
conmuni cate vi sual information across
state lines, simlar to the visua
informati on that a peddl er would
have?

A Ri ght.

Q And in the Internet website
that Crutchfield had during the tine
peri od, there was no neans of
communi cating that information
strictly through its website, right?

A But there were neans of
comuni cating other types of
i nformati on the peddl er coul d not
know t hat woul d nmake -- give you nore
i nformati on than the peddler could
possi bly ever have.

Q But certainly, there are
categories of information, we've
tal ked about them visual and

audi tory being an exanple that I
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gave, that are unique to the peddl er
as opposed to this website, right?

A And there are, conversely,
aspects of information that a conpany
can |l earn about you and use about you
that are uni que, and naybe even nore
i nportant than what the peddl er could
know.

Q It's up to the retailer --
and 1'mnot a retailer. And you're
not either, right?

A No.

Q And so it's up to the
retailer to decide what information
is inmportant and what works, right?

A I know by reading trade
press, interview ng people in the
retail market about this stuff. And
t hey woul d nuch rather have the
ability to track a person through
behavi oral targeting than have a
person knock on the door.
guar ant ee you.

Q Vel |, you know t hat
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Crutchfield does not track
i ndi vi dual s usi ng behavi ora
targeting, right?

A. Well, they certainly do
remar keti ng, which has el enents of
t hat .

Q On an aggregate basis or an
anonynous basis, right?

A No, not anonynous at all.

Q So your testinony is

A Mar keting is not anonynous.

Q Your testinony is that
online marketing from Google is
done --

A. Not Googl e.

Q | nmean by Crutchfield, is
done on a non-anonynous basis with
retargeting?

A. Remar keti ng takes place on
a non-anonynous basis fromthe
standpoi nt of Crutchfield.

Q Ckay.

A. Yes, fromthe standpoint of
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Crutchfiel d.

Q So you --

A And certainly, in the
e-mai|l sector for sure.

Q In the e-mail sector,
that's right.

And consuners provide that
information, the e-mail address, and
Crutchfield sends to that?

A. But that -- that's
irrelevant. You're now saying it has
to do with volition

Q First of all, |I'm not
sayi ng anything. W're off track.
["l1l withdraw the question.

Let ne get back to ny

guesti ons.
A Ckay.
Q So there certainly is

informati on that each of the
nodal i ti es of commrunication that we
provide to engage in a retai
transaction: nmail, phone, Internet,

all of those have different bundles
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of information that the marketer can
get about the consuner, correct?

A Say that again.

Q Each nodality of inter --
of commerce, whether face-to-face,
tel ephone, mail, or over the
Internet, allows the direct marketer
access to different kinds of
i nf ormati on?

A No. They're very
over |l appi ng and i nt er connect ed.

Q They are.

A Yeah.

Q But there are certain kinds
of information that are unique to
each one?

A If you' re saying that a
voi ce nodul ation is information that
| can't get through a catalog, that's
true.

Q Correct.

And part of understandi ng
-- it seens to me part of the

under pi nni ng of your opinion is,
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cl osely anal yzi ng the ki nds of
i nformati on that come through web
advertising, for exanple, and
assessing that information and
conparing it to information that
woul d be obtai ned face-to-face,
right?

A. No. Now, let ne -- let ne
get clear about what |'m saying.

What | amsaying -- and I'm
not a |lawer and so don't -- this is
not com ng out of any |ega
precedents.

What |'msaying is that, if
you | ook at the history of marketing
over the last century, going into the
next century, there have been
deci si ons about interactivity, which
may have been incorrect, fromny
standpoint, in terns of whether a
person who sends a catalog is really
interacting with a custoner in the
same way that a sal esperson in the

store or in a home does. Ckay.
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But what we have here is a
spectrum fromthe person-to-person
activity to the situati on where now a
conmpany can scarf up |arge anmounts of
data and respond to a person,
directly or indirectly, in that way.

What | am saying is that
we, in the 21st century, are in a
retail environnent where that should
be seen as equivalent to what a
person is doing in a physica
| ocati on.

Q And equi val ency is what |'m
focusing on. Because equivalency is
a-- is anshy termfor ne. And
things can be different, yet
equi val ent .

And what | think you' ve
established already is that certainly
the kinds of information that are
obtained froma website interaction
by Crutchfield during the time period
are different in ternms of that -- the

nature of the informtion received.
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A Ri cher.

Q Potentially richer, but
certainly not richer when it cones to
visual information about the
consuner.

A. But | would argue, and a
lot of retailers would, that the
i nformati on they are gathering nowis
richer than what you coul d possibly
get through a phone call or even in a
-- or a catalog interaction.

Q W can |l eave to the
successful retailers -- and you and |
are not -- the judgnents about what
data i s val uable or not.

A. | talk to themall the
time.

Q | represent them

So you're not an expert on
that, are you? Do you want ne to --
do we want to go there?

A Expert on what?

Q O --

M5. MESIROW Let's calm
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down.
BY MR BERTONI
Q Al right. You' re not
goi ng to debate here how to engage in
e-comerce and the inpact of --
A | read about that all the
time, sir.
Q But you're not here for
t hat purpose.
M5. MESI RON Ckay. Ckay.
THE WTNESS: | go to
I ndustry neetings. | talk to
i ndustry neetings.
BY MR BERTONI
Q | understand. And so do I.
So let's put aside this issue.

What we're tal king about,
and what | understood your testinony
to be limted to, is |ooking at
e-commer ce and determ ni ng what ki nds
of information are obtained --

A Yes.
Q -- what ki nd of

comuni cati on goes on, and then




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

104
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

examning it in light of other ways
of extracting information from
CONSUMET S.

A. And all I'msaying is that,
in today's era, the information
gat hered and the trajectory of that
information is richer than the kind
of stuff you're tal king about.

Q And by richer, nore
conpl ex?

A More conpl ex, nore
iterative, and nore -- and with a
greater ability to predict what a
person m ght be interested in.

Q And when it cones to that
j udgnent - -

A Yes.

Q -- you'll agree with ne
that, if it was a sinple fornula, a
si mpl e deci si on, about what
information is useful to making a
sale, that we wouldn't have
struggl i ng busi nesses comng into

exi stence, |arge ones?
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M5. MESI RON  (bj ection.

MR. BERTONI: Well, | know.
But he's making an argument that this
sort of richness, which is not the
sane kind of information, is sonehow
better or nore useful to a marketer
of any ki nd.

And ny dad nmade pizzas and
sold them across the counter.

I'"d tell you that his
i nformati on about know ng his
custoners, know ng where they |ive,
knowi ng their children, going to
church with them was nore inportant
t han knowi ng what ki nd of television
t hey owned.

M5. MESIRON And in the
pi zza business that m ght be so,
but. ..

MR BERTONI: Every
busi ness -- right. Every business --
we're not here to debate the relative
merits of information.

But he's introducing an
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opi ni on here about how suddenly today
the informati on may be different, but
it's richer, which suggests to ne
better. But that's far afield.
M5. MESIROW Well, then
ask hi mwhat he neans by richer.
MR BERTONI: | did.
BY MR BERTON
Q So we'll certainly agree
that it's different, a different mx
of information?
A Yeah. What | am sayi ng,
too, is that, in the 21st century, to
not understand that the rules of
busi ness have fundanentally changed
Is sinply putting your head in the
gr ound.
Q Wl |, technol ogy has
changed.

But let me ask you this
gquestion. One of the things that you
focus on is information about the
consunmer .

And you're famliar with
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the Internet alone, that medi ated
pat h of communication, is not the
only channel of conmerce that

I nvol ves obtaining informati on about
potential custoners froma variety of
sources to determ ne who to sel
product to, right?

A That's right.

Q Some of the things you' ve
tal ked about, for exanple, the idea
of going to a third party to get
i nformati on about people who have
certain characteristics, denographic
characteristics, certain shopping
habits, certain spending habits,
certain characteristics that m ght
make them a better customer, that's
been used by mail order sellers for a
long tine, right, to determne who to
mai | catal ogs to?

A Scoring, exactly.

Q And that's al so been used
by tel emarketers to reach out to

custoners to pl ace tel ephone calls,
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right?

A Yes, it has.

Q Sonme busi nesses, for
exanple, wll determ ne whether there
are children in a household. They'l
go to third parties and tell us --
gi ve us the nanes of people who have
chil dren between a certain age?

A Ri ght.

Q So that this kind of
gat hering of infornmation about

custonmers is not unique to the

I nternet.
A No.
Q It may be richer today

because of the ability to gather
information froma w de variety of
sources and process it with greater
t echnol ogy, conputer power, and al
t hat .

But that inforns both
Internet marketing and al so nai
order marketing, right?

A. Mai | order marketing is
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using -- | nean, the two are nerging.
And, | nean, there still are
conpani es that sell data to catal og
conpanies in their own ways and
stuff.

But there are situations
where you can bring the data from
your online activities and your app
activities to your physical catal og
activities.

Q Ri ght.

Data is data. And whatever
it is and whatever source it cones
from whether it cones from conputer
activity, whether it cones from
buyi ng goods at your |ocal grocery
store, which may track your activity
with a card.

A They do.
Q Some of them-- a l[ot of
t hem have abandoned it, but sone do.

Whet her it cones from your

Depart nent of Motor Vehicl es.

A Uh- huh.
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Q Al those sources of
i nformati on assist not just Internet
mar keti ng, but all kinds of marketing
when it conmes to figuring out who
your nost likely custoners will be,
right?

A Yes.

Q And there are different
ways to reach out to custoners as
we' ve tal ked about.

There's still people
engagi ng in face-to-face conmerce,
whether it's a peddl er or retai
store, correct?

A Yes.

Q There are still people
engagi ng i n tel ephone marketing,
whet her it's outbound or receiving
calls, right?

A Yes.

Q And you know Crutchfield
takes orders by tel ephone, right?

A O course.

Q And there's al so peopl e who
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engage in e-mail marketing?

A Yes.

Q And they send e-mails to
potential prospects.

When it cones to e-mail
t hough, do you know -- one of the
questions that has cone up in these
cases is whether e-mails are sent to
a specific targeted audi ence or not.

Are you famliar with
practices like that where e-mails are
targeted to specific denographics,
for exanpl e?

A Yeah.

Q Has t here been a change in
practices with regard to targeting,
that fromtraditional mail order to
the Internet, conparing catal og
mailings to e-mail pronotion?

A. In the -- at the cutting
edge, certainly.

Q And isn't it true that
e-mai |l marketing is | ess expensive

to engage in on a per conmunication
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basis than nailing a catal 0og?

A Yes.

Q And isn't it true that, in
fact, in the use of e-mail, it is
|l ess critical, rather than nore
critical, to identify alimted
nunber of people to whomto pronote
to?

A If you don't want people to

see the stuff is spam you better be

careful .

Q Ri ght.

A But in a first pass, you're
right.

Q And so, in part, we saw, as

you' ve been studyi ng e-commerce over
time, that, initially, because it was
| ess expensive, marketers tended to
flood the market with e-mails in a

way they don't today, right?

A Yes.
Q In reaction to catal ogs,
which -- are you famliar with the

cost of mailing and the cost of
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cat al ogs?

A Yes.

Q Some cat al ogs cost $4 each
to print, right?

A Yes.

Q So a conpany is going to be
very careful about investing that
noney.

And postage as well, to get
to someone who may or may not be
interested in their product?

A. Yeah. |'mnot sure where
that's going.

Q Well, where it's going is
that 1'mtrying to understand this
nature of information.

W have the comuni cations
met hods that we tal ked about, and
then the other part of retail selling
I's knowi ng your customner.

Is it fair to say that
those are the two things we're
focusing on in this entire endeavor?

A. Ri ght.
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Q It's how you talk to your
custoner, the neans, and how you
| earn about your custoner?
A But you seemto think that
I think that cataloging is not the
equi val ent of -- of physica
retailing.
| think that if | were --
if I were a judge, | would say that,
in today's world, the catalog is al so
subject to the sane rul es.
M5. MESIROW That's not
part of the report.
THE WTNESS: Gkay. That's
fine.
M5. MESIRON It's not in
his report.
THE WTNESS: It's not in

nmy report, but...

MR. BERTONI: It doesn't
mat t er.

THE WTNESS: | just think
that it's not -- that this is a world

that has changed to such an extent
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fromthe time that all of this
started, that we have to rethink the
val ues that we're tal king about.

BY MR BERTONI

Q Right. And so |let ne see
i f | understand this.

That what we're talking
about is a world in which | ess and
| ess peopl e communi cate face-to-face
and technology is --

A Fewer and fewer people are
communi cating face-to-face and
conmpani es are finding ways to create
busi nesses that have the functiona

equi val ence of presence while not

really -- while not really being
t here.

Q In part, have you noticed
a trend of people not -- of nore

custoners not wanting to deal with

a human bei ng, of choosing ways of

doi ng comerce that don't involve --
A It's a m xed bag. 95

percent of sales still take place in
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a physical store. That's why Amazon
Is starting -- one of the reasons
Amazon is actually starting to try
out sone stores, aside fromthe

war ehouse i ssue.

The physical store is stil
the core of nbst commerce. However,
at the edges, and these are very
i nportant edges in a country |ike the
United States, other fornms of
conmerce are still -- have to be
t aki ng pl ace.

And, as | said, the stores
t hensel ves are very active in the
di gital space, because people find
out about things and they | earn about
their custoners iteratively online.

Q And when we're tal king
about the store transaction, it then
drives attention to other aspects of
t he physical sal es process. A
peddler will often carry sanples of
goods, for exanple.

And is it fair to say that,
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gi ven what you've seen, that it's
still inmportant to consuners to be
able to look at sonething and hold it
and judge its quality?

A That's often why stores are
SO inportant.

Q And that's sonething that
is not avail able, at |east now.

Maybe in the future there will be 3-D
printers and things.

But, at |east during the
tax period, you' d have to basically
ei ther know the product from sone
ot her place or you'd have to buy it,
ef fectively, sight unseen?

A. Wl |, what conpani es do, of
course, is they have reviews. And
that is an attenpt to take care of --
to make a custoner feel better and
know t he product nore.

Anot her thing that
conpanies will inplicitly encourage
is for custonmers to go to Best Buy,

for exanple, look at the stuff in
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Best Buy, it's called show oom ng,
and then come back and purchase it
online at a possibly |ower price.

So there are ways to take
care of that issue, though, it
certainly is an issue.

Q Ri ght.

And, certainly, the Best
Buys of the world are not happy about
conpeting with conpanies that tel
consuners go | ook at this product, go
talk to one of Best Buy's
sal espeopl e, and then come buy it

fromus cheaper?

A Yes.

Q That's right, right?

A Yes.

Q And so we then have -- just

to sort of round this out, we' ve got
the nodalities of conmunication and
then the information acquisition
process.

And in the Internet website

process, there's information that you
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can get directly fromthe user
correct?

A Yes.

Q And, in fact, when the user
initiates a conmmunication to a
website by visiting it, they provide
i nformati on i nmedi ately, correct?

A Hopeful | y.

Q Though, we saw -- | think
you may be famliar with this, but
there was sonething that we saw in
testi nony yesterday that showed t hat
the browser identification is
provi ded.

You're famliar with that?

A Uh- huh.

Q You have to say yes or no
for the court reporter.

A Yes.

Q And the operating systemin
the conputer that are being used are
provi ded?

A They' Il |look at it

soneti nes.
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Q They'I'l | ook at it.

A Yeah.

Q And that has to do, in part
at least, wth telling the server how
it needs to give the information
back?

A That's Ashkan territory,
but yes.

Q kay. And if you're
exam ning that, that's one way of
collecting information. Your report
is full of information collection
t echni ques.

A Yes.

Q And one is you collect the
information that cones in when a
consumer visits?

A Yes.

Q It may not be rich. It
could be just the IP address?

A The first instance, yes.

Q The first instance.

And then later, if there

are ways to associ ate that
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information with a person's identity,
then --
Yes.

-- it becones richer?

> O »F

Ri ght.

Q And then, if you're able to
go to third parties, who m ght have
that person's e-nmi|l address, and you
tell them here's the nanme, can you
give ne an e-numil|l address, they may
be able to help you find an e-mail
address and, therefore, your
information is even richer?

A Exactly.

Q And so there's infornation
that you can get directly fromthe
consuner and information that you can
get froma third party, correct?

A And, by the way, the
consunmer may not even be happy that
you' ve done this, because they may
not even know.

Q Wll, that's right.

And there was a degree of
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happi ness in nmail order as well,
right?

A If the person doesn't want
the material.

Q Ri ght.

They' d get a catal og and
wonder why they got it, right?

A Yes.

Q And is it true that, from
your experience, in seeing the
evolution of this, that the Internet
brought home certain issues about
information collection that the
consuners may have been oblivious to
in the mail order age, like
profiling?

A That's probably true, yes.

Q And so you have information
that the consunmer gives to the
retailer and that information can
i ncl ude name and address, when
they're registering with a site or
pl aci ng an order, right?

A. Uh- huh. Yes.
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Q Yes.

And it can al so include
when they initiate conmunication,
i nformati on about their browser?

A Yes.

Q And the browser is a
t echnol ogi cal internedi ator between
t he consunmer and the retailer,
correct?

A Yes.

Q And the browser and the
conmputer function as tools that the
consunmer uses to engage in
conmuni cation with the retailer?

M5. MESIRON |'msorry. |
m ssed sone of that.

MR. BERTONI: Can you read
t he question back, please.

(The court reporter read
back the follow ng:

"Q And the browser and
the conputer function as tools that
t he consunmer uses to engage in

communi cation with the retailer?")
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THE W TNESS: Now, the
answer is yes, but at the sane
time -- and in the era we're dealing
with, but they're al so encouraging
you to phone if you have an issue.

So you're ignoring that
Crutchfield itself prides itself on
the interactivity of all these nedia.

BY MR BERTONI

Q And | don't -- | don't --
you're exactly right. They do. |'m
not quibbling with that. | was just

focusing on this nodality of
conmuni cati on
There is no -- |I'm not
going to dispute the fact that
consuners have ot her ways to
conmuni cate and do so --
A At the sane tine.
Q -- at the sane tine.
And |I'm not sure how often
t hat happens. Do you know?
A | don't know.

Q Let's say it happens. W
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don't need to quantify it.

But a consuner has a series
of options in which it may choose to
conmuni cate with a third-party
retailer like Crutchfield?

A Yes.

Q And if there's a phone on
t he consuner's desk and a conputer on
t he consuner's desk, it's the
consuner's choice --

A Yes.

Q -- as to howit wshes to
communi cate. Sone peopl e are not
confortable online.

A Yes.

Q My parents were afraid of
the Internet, and so -- but they pick
up a phone.

A Yes.

Q It's all the consuner's
choice as to what tool he or she
uses --

A Ri ght.

Q -- to reach, right?
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A Yes.

Q And so when it cones to the
use of a web browser, the consuner
t hen chooses to pursue the
comuni cation through the web
browser, correct?

A Ckay.

Q And the web browser
provi des information to the server to
permt that conmunication to occur
right?

A. Yes. That's nore Ashkan
territory.

Q kay. And then, in
response to that, the retailer then
conmuni cates back to the consuner?

Let's forget about the

techni cal niceties.

A It's an interactivity.
That's --

Q It's a conversation, right?

A. You can -- you're using the

word "conversation," and that inplies

a lot of things that I would agree
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with. Yes, a conversation.

Q A conversation can be many
things and let's agree on that.

If I pick up the phone and
call aretailer, well, that's --
everyone will say that's a
conversation if | ask questions --

A Yes.

Q -- and the retailer
responds, it's two peopl e exchangi ng
i nf ormati on?

A Yes.

Q And there may be -- if we
define a conversation as an exchange
of information --

A Yes.

Q -- then we have to put
limts on that or else everything is
a conversation, right? 1f you
exchange letters?

A It depends on what -- see,
you're -- you're now backi ng away
fromwhat you would --

Q No. [|'masking --
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A Your point was very simlar
to what | was sayi ng.

Q Vell, I"'mtrying -- |I'm
trying to understand what you nean by
a conversati on.

A. You brought the word up.

Q Wll, it's in your report.

A. kay. Could you tell ne
wher e?

M5. MESI ROWN  Yes.
BY MR BERTON

Q Hold on a minute. Hold on

a mnute. 1'Il tell you where in a
mnute. |I'masking the questions.
A Ckay.
Q Is it the instantaneous

nature of the comruni cation that
makes the difference here in terns of
the functional equival ency of a
physi cal presence?

A It is the ability to do --
again, we're tal king about a spectrum
here, fromthe -- fromthe |ack of

any kind of -- from say, sonebody
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sending a catalog to soneone to a
point that's very nuch simlar to a
transaction of a peddler talking in
real time.

So, yes, if we want to talk
about what's happeni ng now and what
will happen in the future, we're
tal king about the realtine
capabilities --

Q So, is it your opinion --

A -- the possibility of
realtime interaction.

Q So, is it your opinion
that, in fact, what is going on
bet ween the browser and the server,
and their internediating
conmuni cations is, in fact, a
conversation?

A That is a technical term of
handshake, for exanple. People use
that anal ogy. That's not what |'m
i nterested in.

Q kay. Al right.

A. |"'mnore interested --
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Q " mjust curious.

A. I"mnore interested in the
data fl ows about the person and what
t he conpany does with those data
fl ows and use themin ways that
accel erate, enable the selling
process.

Q Let ne ask you a question
then. Does it matter whether the
information is obtained fromthe
consuner or froma third party to
determ ne whether there is a
functional physical presence in the
state?

A No. Because, in the end,
it lends to this iterative activity
that | discussed.

Q So that if I have a --

A There's privacy
I mpl i cations, obviously.

Q Clearly.

So, but from your point of
view, if Crutchfield were not

collecting information directly from
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t he consuner, but, in fact, in a
constant feed with some third party
telling information about the
consuner, that it had obtained
potentially el sewhere --

A. Ri ght.

Q -- then you'd still have
this functional presence?

A The next person --

MS. MESI RON Wl . ..

THE W TNESS: The next
time --

MR. BERTONI: Let him
answer the questions.

M5. MESIRON No. That's
why the objection.

MR, BERTONI: You can
object. But I'd rather you not sort
of explain or editorialize on the
obj ecti on.

M5. MESIRONW Well, 1'd
rather you not testify either. But |
mean. . .

MR. BERTON : I"'mentitled
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to ask | eading questions of this
W t ness.

M5. MESIROW But his
opi nion was not into -- and you tried
to do this yesterday a lot. You're
trying to get themto talk.

You're trying to parse the
opi nion they've rendered about these
particular facts into all these other
hypot heti cal situations. Like, with
Ashkan, you were saying, well, at
what point?

MR BERTONI: Well, that's
what -- expert testinony is about
applying principles to facts. That's
what experts do.

They have a generally
applicable principle. Is this A or
B? And then they apply it to a
nuanced factual scenario.

One of the elenments of
his -- of what | gleaned fromhis
report is that information collection

Is part of what generates a
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functi onal presence, whatever, and
["mstill not sure what that neans.

But, hopefully, I will be
clearer by the end of today.

THE WTNESS: | didn't say
"functional presence.” | saidit's
functional to it.

BY MR BERTONI :

Q kay. It's equivalent to?

A Yeah.

Q Let's be very -- I'msorry.
| don't nean to --

A It function -- it has --
what was the term| used? But it
functions as if it's a physica
presence. |It's not a functiona
presence.

Q Al right. GCot it.

So it's as if, but it is

not a physical presence, but is --

A It functions --
Q -- |like one?
A -- in such a way that it is

a physical presence.
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Q You don't need to be --

A. It's |like a physical
presence.

Q So that you don't need to
be --

MR. BERTONI: Because he
used the word "physical presence”
here, so let's not qui bble on that.

THE W TNESS: Ckay.

BY MR BERTON

Q So it's a way to get all
the benefits of a physical presence
wi t hout a physical presence? 1Is that
t he theory?

A That's the statenent.

M5. MESI RON  Maybe not

all.

MR. BERTONI: Can you --
pl ease.

THE WTNESS: That's the
st at enent .

BY MR BERTONI
Q Ckay.

A And I'marguing -- and, in
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fact, yes, |I"'msaying that -- yes.

Q That's correct, right?

A Yeah.

Q kay. So now we have --
we' ve tal ked about these different
nodalities. And | want to turn to
your report specifically, because |
have sone questions about that.

Now, just so I'mclear,
Pages 1 through the m ddl e of Page 13
is your general statement of the
evolution of retail selling over
time. Is that right?

A. Yes, sSir.

Q That's not Crutchfield
specific?

A No.

Q And there's information in
that part of the report that talks
about -- there's information that has
nothing to do with what Crutchfield
does, right?

A Yes.

Q It could be information --
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A | assune.
Q You assune.
This is not neant to be a
narrative of Crutchfield.
A Not Crutchfield specific,
yes.
Q kay. And then, from Page
13 on, there's sonme pages dealing
with Crutchfield specifically.
Yes.
Q And am | correct that that
ends at the top of Page 24?
A Wwell, Page -- | would say
Page --
M5. MESI ROWNW  25.
THE WTNESS: Well, Page --
| would say Page 20.
M5. MESI RON  Yeah, Page
20. Before the --
MR. BERTONI: Am | | ooking
at a different version of this?
THE WTNESS: -- the web.
MR. BERTONI: Can you give

nme a mnute?
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(Di scussi on off the
record.)
BY MR BERTON

Q So the discussion of
Crutchfield ends right above the
little spider web?

A Yes, exactly.

Q It's like a little spider
tracker that Spidernman woul d put on
t here?

A Exactly.

Q Ckay. And what cones
afterwards is just a table reflecting
the digital ecosystem Sone things
here may be what Crutchfield does,
sonme not.

But it describes what
nodern e-commerce can, at |east from
your point of view, be broken down to
by function?

A Tables 1 and 2.

Q Tables 1 and 2.

MR BERTONI: I'd like to

t ake a break.
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(A break was taken from
11:01 a.m to 11:16 a.m)
BY MR BERTON

Q Let's go to the report.
That's where we were and I'Il try to
wrap up.

Ckay.

Q So | talked to you about
what part of the report deals
generally with historica
information, not Crutchfield
speci fic.

And then there's
Crutchfield specific information, and
t hat begins on Page 13. R ght?

A Yes.

Q And in connection with this
opi nion, are you relying in any way
on the opinions of any other experts
in reaching this concl usion?

A Not at all

Q M. Soltani, you're not
relying on any of the work that --

A W didn't talk -- | didn't
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talk to --

Q Vell, let me finish ny

question just so the record is clear.
So this is your independent
anal ysis of information, right?

A It is.

Q And in connection with
that, you' ve set forth in this
document the information you relied
upon to reach your conclusion?

A In general and in
particul ar, yeah.

Q And when you tal k on Page
13 about your opinion regarding
Crutchfield s activities during 2005
t hrough 2012, was it your intention
to set forth accurate information
regarding Crutchfield and its
activities during that period?

A That was ny intention.

Q And are you aware, sitting
here today, of any information in the
description of Crutchfield's

activities in this part of your
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report that is inaccurate?

A. Absol utely not.

Q And t he next question
have is trying to understand the
rel ati onshi p between descri bed
activities and your concl usion.

A Uh- huh.

Q I want to wal k t hrough
those to maybe get a sense of the
principle that you' re applying here.

A Uh- huh.

Q So the first bullet point,
on Page 14, "During that period
Crutchfield was a | eadi ng | nternet
seller.”

That fact al one, would that

be enough to support your concl usion

that -- and let nme use your word
correctly.

A Yes.

Q Is it functional presence?

A. No. Where was that ternf
M5. MESI RON \Where are you

| ooki ng?
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BY MR BERTONI

Q Functi onal equival ent --
A Yes.
Q -- of physical presence?
A Yes.

Q Wul d that be enough to
create a functional equival ent of
physi cal presence?

A No.

Q And bul | et point two.

A But do you want ne to
expl ai n why?
Q No. |I'mjust trying to

understand. And this is how|l'm
going to try to do it.

The next bulleted
par agr aph, Crutchfield having a --
"shows a fundanmental interest in
usi ng technology to interact with its
customers directly and individually
at their location."

That al one, that interest
in technol ogy would not be -- or

woul d be enough to create a




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

142
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

functi onal equivalent of a
physi cal presence?

A The interest not, but what
| say in those paragraphs are nore
than just the interest. They
actual ize that interest.

Q kay. And so the | anguage
i n that paragraph, describing the
actual i zation of that interest, is
what's described in that paragraph
and the foll ow ng paragraph, right
before the next bullet point --

A Yes.

Q -- is that enough to create
a functional equival ent of physica
presence?

A Yes.

Q So wi thout even | ooking at
t he bal ance of the bullet points,

t hat woul d be enough?

A Yes.

Q And if you | ook at the next
bul | et poi nt.

A. Uh- huh. Yes.
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Q "Crutchfield hired several
key firnms known to help online firns
with various stages of data mning."

That bul | et point al one,
woul d that be sufficient to create a
functional equival ent of a physica
presence?

A. No. That is the -- that is
part and parcel of what comes up in
the next bullet.

Q And the next bullet, would
that be, in and of itself, enough to
create a functional equivalent of a
physi cal presence?

A If it were actualized the
way it says, yes. \What | don't have
there is actually how Caritas did it
for Crutchfield.

But it seens quite clear
that if -- if, as the press rel ease
suggests, Crutchfield used
geodenographic targeting in ways that
the press rel ease suggests, then,

yes, it would be enough.
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Q And you don't know whet her
Crutchfield did or didn't?

A What | know i s that
contracts specify that conpanies
can't just say things in press
rel eases wi thout the perm ssion of
compani es.

So it is highly, highly
likely that Crutchfield accepted its
inclusion in that press rel ease.

Q And you do not know whet her
Crutchfield engaged in the activities
that are set forth in that press
rel ease?

A | don't know, but | would
bet .

Q Vel |, whether you'd bet or
not, we're not here to place --

A Ckay.

Q -- we're not here to
ganble. This is a --

A. No. What |I'msaying is
that |1've seen in contracts, |

believe even in Crutchfield
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contracts, where they will say you
can't -- you know, we have to have
perm ssion on any ki nd of press

rel eases.

Q | understand that.
And contracts can al so have

a series of options in ternms of
performance that nmay not -- nmay or

may not ultimtely be undertaken,

correct?
A. Can be.
Q You' ve seen contracts, |I'm

sure, that have a palette of
different services that are
obt ai nable froma vendor, and it may
turn out that the recipient of
services says we'd |like A and B, but
not C and D, right?

MS. MESIROWN Well, | nean,
if you're asking a legal --

MR. BERTONI: Well, he's
maki ng prognosti cations about what
happened and I'mjust trying to

confirm --
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M5. MESIROWN No. He's
just saying if they did this.
MR BERTONI: [If. But he
doesn't know.
M5. MESIROW No, he
doesn't know.
MR. BERTONI: (kay.
BY MR BERTON :
Q You don't know?
A | don't for sure know.
Q Wl l, you don't know?
A | don't know.
Q And the next paragraph
Corenetrics.
A Yes.
Q Do you know the sentence

that you quote Corenetrics and then

you put -- is that your bracketing of
Li vemar k?
A. Yes, it is. Because

Li vemark was a service of
Corenetrics, and so in the context of
that statenent they were talking

about Livenark.
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Q So that's your judgment
t hey were tal ki ng about --

A No, no. That is what they
were tal king about. | just didn't
want to -- | didn't want to -- | was
trying to contextualize the
st at enent .

Q kay. That was your effort
to contextualize that sentence, which
didn't specifically include the word
"Li vermar k" ?

A The prior sentence and the
context of the paragraph did.

Q And that bullet point
al one, would that be enough to create
a functional equival ent of physica
presence?

A Yes.

Q And the next bullet point,
woul d that be enough?

A Yes.

Q Ckay. And the next one,
Crutchfi el d Engagenents.

Do you see that?
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A Uh- huh.

Q Is that bullet point, on
its own enough, to create a
physi cal --

A Well, I would argue, yes.
And, you know, you tested ne on this
before. As a non-lawyer readi ng that
case, | would argue that yes.

Q So this is your attenpt to
read a | egal decision and apply it to
this case?

A It's an -- yes. It's an
attenpt to explain why | believe what
the judge said, as a | ayperson,
totally associates what ny point is.

Q So that -- you're not --
you have no | aw degree, right?

A My nother wishes | did, but
| do not have a | aw degree.

Q My nother wished | was a
doct or.

MS. MESI RON Mot hers
BY MR BERTON

Q And you're not here --
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MR BERTONI: Are you
relying upon his analysis of this
case?

M5. MESIRON No, |'m not.
BY MR BERTON

Q kay. So --

A As a |layperson, | read it
and said, gee, this is very nuch
simlar to what |I'mtal ki ng about.

Q It's a |layperson's reading
of a case and | trust that -- did you
engage i n conprehensive | ega
research?

A No. No, not at all.

Q And do you know whet her
that decision -- what the predecessor
deci sions mght be in terns of that
field?

A |"ve read a bit about it,
but | can take your point.

Q kay. So that you're not
relying on the Soverain case for
any --

A Not at all. Not at all
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Q And the next bullet point,
"As an Internet retailer, Crutchfield
has a direct and continui ng business
through an affiliate |ocated there."

A | found that in one of the
press rel eases, that Cardi nal Commerce
was headquartered in C evel and, Onio.
| did-- | found that and figured it
was an inportant point to put.

Q Do you know whet her
Car di nal Commrer ce has of fices
el sewher e?

A It just said it was
headquartered in C evel and, Ohio.

Q And do you know whet her
Car di nal Comrer ce provi ded services
for Crutchfield in O evel and, GChio?

A Well, they used the Bill M
Lat er paynent option.

Q Do you know where that
activity took place?

A | have no idea -- what do
you nean by that?

Q Vel |, you've indicated the
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conpany has a headquarters in Chio,
correct?

A Yes.

Q Are you famliar with
conpani es that have offices in
different states?

A Yes, | am

Q Do you know whet her
Car di nal Commrer ce has offices
el sewher e?

A | have no idea.

Q Do you know whet her they
have conputer servers in other
states?

A | have no idea.

Q Do you know where any
aspect of the Bill M Later

functionality actually took place?

A It's findoutable.

Q "' m not asking whether it's
findoutable. |1'masking you if you
know.

A. No, | don't know.

Q And is it your position
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that in this paragraph, the
significant fact is that it has a
headquarters in Chio?

A | thought it was useful to
know because there was an el ement of
presence. | just put that in for
your i nformation.

Q Under your theory of
functional equival ent --

A It's not --

Q -- does having a
relationship with a vendor |ocated in
the State of Chio, at least in part,
create a functional equivalent?

A No. It doesn't have to,
no.

Q Does it, though?

A It can, but no. The very
presence doesn't have to.

Q And is it your position, in
your analysis of all this narketing
tal k, that functional equival ent of
physi cal presence includes

consi deration of service providers
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and where they are | ocated?
A. That's not ny focus, no.
Q Is that inportant?
MS. MESIRON And, if |
may, it's not Chio's position.
MR BERTONI: Ckay. Al
right.
M5. MESIROW |f that
hel ps.
MR BERTONI: That does
hel p. That does hel p.
BY MR BERTON
Q So, | ooking back over the
bul | et points that we've just gone
t hrough, your position m ght change,
your conclusion m ght change, if sone
or all of those turned out to be

i ncorrect, right, factually?

A. No. Well, if all of them
turn out to be incorrect, | would
say -- in other words, if we had a

situation where Crutchfield had a
website that was totally unresponsive

to the interactivity with custoners,
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and sinply a dumy kind of situation
where you went there and everything
was | ost, then | would say that
nothing -- that you're right.

But -- so, yes, if
everything I wote is totally shown
to be invalid, then | would argue
that. ..

Q What about if -- well,
we' ve wal ked through this because
what I'mtrying to understand is now,
the next step in this process --

A Yeah.

Q -- is, if I"ma conpany
that wants to control where it has a
functional physical presence -- and
in your study of commerce, by the
way, have you had any chance to
exam ne whether retailers at tines
noderate their activity to try to
avoi d taxes?

Is that something that --

A | don't -- that's not a

specialty of m ne.
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Q That's not a specialty of
your s?

A Not at all

Q So what |'masking in the
context of your opinion is guidance.
There are governing principles here
and | want to apply them and know how
t hey apply.

A My principles, is that what
you' re sayi ng?

Q Your principles.

A Yes.

Q They' re not | egal
princi pl es.

A Not | egal principles.

Q These are your principles.

A Yes.

Q This is Professor Turow s
gui de to functional equival ence of
physi cal presence.

A Ri ght, exactly.

Q That's what we're tal king
about .

As that guide, if | ama
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website that does nothing other than
put cookies on a web -- on an

i ndi vi dual user's conputer and those
cooki es do not hi ng ot her than
facilitate a shopping cart
functionality, if that's all they do,
does that cross us into the
functional equival ent of physica
presence?

A. I would argue that it's --
it's -- again, if we talk about the
spectrum | would say yes, it has
this ability to do it because the
stuff is stored.

| nmean the way Crutchfield
does it, they store the data in the
shopping cart. [If you cone back
later, it mght still be there, that
kind of thing, yes.

Q They store the data on
their servers in Virginia, right?

A Yeah. But you're m ssing
the point about that. It has nothing

to do with Virginia.
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Q Vell, I"'mnot -- okay.

Answer . But | have a different

poi nt .
A Yeah.
Q But go ahead.
A. It's about interactivity.
Q Ckay.
A. It's about --
Q So it doesn't matter where

it's stored?

A No. It doesn't matter.
It's about interactivity. It's about
-- that's ny whole point. | don't
under st and how you haven't gotten
t hat by now.

Seriously, it's about --

it's about the -- because |'ve said
it so often. |It's about the -- the
iterative --
Q | feel like I'min school
A Ri ght.

-- the iterative
interactivity with people. It has

nothing to do with where it's stored.
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And | think --

Q Wl l, that's fascinating.

A Yeah. Well, why is that
fasci nating?

Q Wwell, it's fascinating
because -- well, we'll go as an
of fline conversati on.

A Yeah.

Q But we, as |awyers, have to
correlate our theories with | ega
doctri ne.

A. Right. You specifically
not allowed ne to do that because |'m

not a | awyer.

Q Wll, you' re not -- and you
haven't -- you're not presented for
that. I'mnot allowed to talk to you
about that.

M5. MESI ROWN No. No.
THE W TNESS: They don't
want nme to do that.
BY MR BERTON
Q And so | what | need to

know -- and why maybe |I'm not hearing
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you is because | find it straining
credulity.
A Yes.

MR FAUSEY: |Is there a
questi on?

MR BERTONI: Let's go.
Al right. Wll, he had a chance to
criticize and insult ne.

| have never been |ectured
by a witness before.

M5. MESI RON  Never ?

MR. FAUSEY: If you can't
handl e your witness...

M5. MESIRON He didn't
mean it.

MR. BERTONI: Al right.
Let's go off the record.

(Di scussion off the
record.)

THE WTNESS: The only
thing |I've been saying about this is
that the core of ny argunent here has
to do with interactivity and,

particularly, what | called iterative
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interactivity.

The ability to know about a
person, respond to that person, |earn
about that person, respond to that
person, which involves a give and
take that we see on the -- in the
case of Crutchfield.

BY MR BERTONI

Q kay. And so now | think
finally understand. It took nme -- it
took me a while.

A Ckay.

Q It doesn't matter -- the
I ssue of where any one thing is
| ocat ed doesn't pertain?

A Not in the way |I'mtal king
about it.

Q Ckay. And so that whet her
something is stored or recorded on a
magnetic drive or tape in Chio or in
Virginia doesn't nmatter to your
anal ysi s?

A No, it doesn't.

Q And your anal ysis doesn't
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anal yze the nature of physi cal
presence and whet her zeros and ones
on a conputer drive constitute
physicality, does it?

A | can argue -- | can agree
with argunments that nmake that, sone
of what Ashkan has been saying. But
that's not the core of what |I'm
tal ki ng about.

Q And it's not your
expertise, either?

A No.

Q | can spend sone tine
talking to you about how data --

A No. That's not ny area.

Q And so that's not your
ar ea.

So, in essence, it seens to
me that the overarching principle
that | take fromthis is that, at
some point, there is a |level of
interactivity --

A Yes.

Q -- that effectively ought
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to be seen as physical face-to-face
interaction, fromthe point of view
of -- maybe not legally, but fromthe
poi nt of view of marketing anal ysis?
A Yes. And fromthe point of

view of being real in the 21st

century.
Q Ri ght.
And so what you're
saying -- let nme then ask you this

guestion. So your point is that
technol ogy has cone so far that the
special qualities that nay adhere in
a face-to-face solicitation by a
peddl er, and we tal ked about sone of
t hose, | ooking --

A Yes.

Q -- hearing. Those don't
matter anynore?

A No, not at all. That's
not --

Q Vel l, I'm asking.

M5. MESI RO No.

MR- BERTONI: [I'mtesting
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hi s opi ni on.

THE W TNESS: That's not
what |' m sayi ng.
BY MR BERTONI

Q kay. So what is it?

A. "' msaying that technol ogy
has gone so far that the kinds of
data, the kinds of information, if
you want to put it in those ternms,

t hat conpani es have now in realtine,
and back and forth, back and forth,
as | said, not using that word
"iterative" again, have gotten to the
poi nt where it is functionally
equi valent, that is, it has
characteristics that make it -- |
don't want to say the word "rich"
agai n, but make it as useful and nore
useful to the conpany than having, as
| said, that peddler there.

And that in the 21st
century the way in which people
deci de how to categorize where a

transaction takes place has to take
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that into account.

Q And, obviously, you'l
agree that every seller has to engage
in their own independent anal ysis of
whet her for their particul ar business
a dataset about their custoners,
however obtained, is richer than
anot her dataset it m ght obtain under
di fferent circunstances?

That's left to the
retailer?

A. Wll, what | would say is
that we are in a transitional era
where retailers are trying the best
they can, knowing that in five years
it will be better, and in ten years
it wll be better still.

And nmy argunent is that, at
this point intime, it is upon us to
make a deci sion of how we are going
to treat these transactions, these
interactions. At a certain point a
society has to stay to itself, what

are we doi ng?
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Q Vell, let nme ask you that
question. Because one part of a
sal es transaction we haven't tal ked
about is product delivery.

A Yes.

Q In a retailer store and
potentially even in a face-to-face
peddl i ng scenari o, the product nmay be

exchanged in person?

A. O not.
Q O not.
But that's one -- how does

that factor in to your analysis of
t he functional equival ent?

A It does, because, frankly,
the -- I"mnot arguing that it al
has to take place online. Al right.
["mnot -- not at all.

As | pointed to
Crutchfield, they understand quite
clearly that this is a
mul ti-di mensi onal product -- or
proj ect.

And the fact that it's
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del i vered through the postal service
or UPS or FedEx is part of the whole
iterative di nension.

The way in which a person
wants to have it delivered, the kinds
of shipping the person will pay for,
all of that can be factored into the
ki nds of things you show a person and
how you show it to them

Q Does every online retailer
that places cookies for analytic
pur poses have a functional physica
presence in the |location of every
shopper to whom those cookies are
del i ver ed?

A If the cookies are used in
the way | said, that | suggested, for
t he purpose of |earning about the
person and transacting with them |
woul d say yes.

Q And we tal ked about a
product selection wi zard. Do you
renmenber that a little bit?

A. Yeabh.
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Q That product sel ection
wi zard, that's sonething that
i nvol ves going to the retailer,
communi cating with themcertain
characteristics of the kind of
product you want, correct?

A Yes.

Q And then the retailer
usi ng what ever processes, it could be
a human being, who is really smart
about these things, or it could be a
conputer, right?

A Yes.

Q Who deci des what product
best neets your characteristics?

A Exactly.

Q The wi zard has a set of
data points that it asks for and then
uses those to respond, right?

A Uh- huh.

Q And that's -- you have to
say yes or no.

A Yes.

Q And that's sonething that
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can be done over the phone al so?

A Yes.

Q Ri ght ?

A. This, as | understand it,
gets stored as well. So when you

conme back, you can look at it and
conpar e ot her things.
And so it's not just sinply
a dumy situation where it happens
and goes away.
Q Right. Yeah. Yeah
It's like telling your
shopkeeper what you have at hone and
what you |ike and having them keep a
record of it?
A Exactly.
Q And sonetines it can be
just the savvy shopkeeper who

renenbers custoners by face?

A That's terrific, exactly.
Q Ckay.
A. Was there a question in

t hat ?

Q Yeah. No, there isn't.
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So let ne -- |I'mjust
wrappi ng up. That was | took a
pause. | just want to make sure |'ve
covered everything I wanted to.

MR. BERTONI: Could we go
off the record.

(A break was taken from
11:38 a.m to 11:42 a.m)
BY MR BERTON :

Q Hopeful ly, | just have a

little bit nore. So a couple of
Wr ap- up ar eas.

Are you aware in your --
any of your work here if Crutchfield
during the tax period -- and you know
what |"mreferring to, right?

A Yes.

Q -- had any pronotions
targeted solely to Ohio residents?

A | am not aware of that.

May | also --

Q Well, that's ny question.
You have a | awer who will ask you

what ever he wi shes to or she w shes
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to ask in this case.

A | see.

Q So that the answer is no,
you' re not?

A No.

Q And under your theory, does
Crutchfield have a functiona
equi val ent of physical presence in
every state that it transacts
busi ness?

A Yes.

Q And in every country where
it transacts busi ness?

A Yes.

Q And who is your enployer?

A Uni versity of Pennsyl vani a,
t he Annenberg School for
Conmuni cat i on.

Q And are you aware that the
Uni versity of Pennsylvani a has online
cl asses?

A. Through -- yes. They have
t hem t hrough Coursera, yes.

Q What is Coursera?
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A Ilt's a--it's a
| ar ge- scal e teaching enterprise that
is generally not for credit, but Penn
| guess owns part of. | haven't
taught a class through that. | know
peopl e who have.

Q Does it charge for those

cl asses?
A | don't think so, no.
Q Now, let's assune --
A It's huge.

Q You don't know one way or
anot her ?

A |"mpretty -- they do not
charge for those cl asses.

Q Do you know whet her they
offer online credits to students?

A Sone of the schools at Penn
for non-Coursera stuff may, in fact,
have online courses. | don't know.
Penn State would. Penn is |ess
likely to, but there may sone
school s.

Q There may be.
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A Yeah.

Q And so | want to apply sone
of your thinking to an online class
froma university |ike Penn.

A Ckay.

Q If a person residing in the
State of Chio took an online class
from Penn, would Penn have the
functi onal equival ent of a physica
presence in GChio?

MR. FAUSEY: [|I'mgoing to
obj ect.

W provided himas an
expert in marketing, in particular,
I nternet marketi ng.

BY MR BERTONI

Q Penn nmarkets over the
Internet, does it not?

M5. MESIRON It's a
uni versity.

MR. BERTONI: It doesn't
matter whether it's a university.
This is all owabl e testinony.

MR. FAUSEY: He didn't do a
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report on whether Penn -- it would be
subj ect to a physical presence.

MR. BERTONI: Analysis
of -- you can object for the record.
' m al nost done.

M5. MESI RON  Yeah.
BY MR BERTON

Q In your opinion, is the
delivery of an online course to a
person | ocated in Chio by the
Uni versity of Pennsyl vania, would
that create --

A Not if it doesn't fit the
iterative nature. But if it has the
iterative descriptive, you know, back
and forth data, and all that kind of
stuff, | would say yes.

Q Ckay.

A But it is possible that it
woul dn't do that. It would just
sinply say, here's the stuff, do what
you want with it.

Q But if they use cookies,

for exanple, and collect information?
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A If they use cookies to
iteratively -- if they used it, took
it, dealt with it, custom zed for it,
all the things that Crutchfield does,
then I would say yes.

Q And do you know whet her the
Uni versity of Pennsyl vani a uses
Akamai ?

A | have no idea.

Q You have no i dea.

You never | ooked at that?

A (I ndi cating.)

Q Do you take a position
on -- we've tal ked about this
iterative process.

A Yes.

Q Do you take a position on

where that process takes place

physi cal | y?
A I n what sense?
Q Well, you' ve got a consuner

in one location, let's say, a
consuner in Chio.

A. Yes.
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Q And you have a retailer in
Vi rginia.

A Ri ght.

Q And they're engaged in this
iterative process of comrunication.

A Yes.

Q Is there a specific
physi cal |ocation that you believe is
associ ated with that conmunication in
the way that a face-to-face
conversati on woul d have a physica
| ocati on?

A VWll, ny only point was
that if the receiver, the person who
is transacting, the buyer, let's cal
it, or the shopper, is in the State
of Chio, then that person -- then it
takes place partly in the State of
Ohi o.

Q But if we're talking
about -- if you | ook at a peddler
goi ng into soneone's house, you can
say that the iterative comuni cation

has a physical place. It occurs --
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A That's why | said it's
functional to a physical presence.

Q So you're not taking a
position on whether that iterative
online interaction takes place in any
one specific --

A Vell, | would say that it
takes place in Chio, yes.

Q And why?

A. Because the person who is
purchasing is there, because the
conpany is retrieving and sendi ng
information to there.

It is very nmuch an
i nteraction with someone who happens
at that point to be in Chio.

Q But isn't it also true that
there are characteristics of this
that are anal ogous to the customer
visiting the retailer's |ocation?

The custoner initiating the
conmuni cation -- | don't want to use
driving, | don't like analog -- but

going to the server in Virginia,
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right?

A Vll, I think there are
el enents of being in Virginia as
well, but I think certainly a [ot of
it takes place in Chio.

And because partly, if only
because there are things that are put
on the person's conputer that the
conpany needs in order to conplete
the systemthat |'ve been tal king
about .

Q | thought you told nme it
didn't matter whether there was
sonet hi ng pl aced on the conputer or
not .

A. No. | said that's not ny
expertise. But there are -- there
are cookies, for exanple, and pixe
tags and custom zed browser | ooks
that do take place within the State
of Chio on the person's conputer.

Q Al'l right. So now we're
opening up -- | nean, this is a --

A. Wl |, technology is not the
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-- I"'mnot into the technology of it,
but I know -- | could talk about sone
of that. But |I know what happens.
You don't have to know the

t echnol ogy.

Q Well, in this instance, a
custonmer sends a request to the
out si de conpany to send it data,
correct? Send ne information?

A. Soneti mes, yeah.

Q When you put in a web
address --

A Yeah, exactly.

Q -- you're saying send ne
i nformati on?

A. If you do that, yes.

Q And, in addition to saying
send ne information, you' re saying
here's ny choice of vehicle to get
that information --

kay. But that's -- yeah
Q Wll, let me finish
-- and that choice of

vehicle has its own i nformati on needs
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in order to function, correct?

A. The choi ce of vehicle
nmeani ng the browser?

Q The browser.

A Yes, it does.

Q It's why a server needs to
know what browser is approaching it,
so it knows how to deliver content?

A " mnot sure | understand
why you're asking nme this.

Q VWll, leave it to the
| awyers to understand that.

So that the customer --

A Yeah.

Q Al the information on the
custoner's conputer is information
that is in response to the custoner's
request ?

A Not necessarily at all

MS. MESI RON  No.
BY MR BERTONI

Q So that -- |I'mnot saying

whet her it's consciously requested.

When | pick up the
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t el ephone, there nay be things
happening that | don't know about,
for exanple.

A But we discussed data that
the conpany will use that is attached
to your cookie that you don't even
know t he conpany has.

Q Well, are you saying that
Crutchfield didn't disclose to
consunmers on its website its use of
cooki es?

A. No. |'msaying that the
particul ar know edge that Crutchfield
has about you is not disclosed to you
necessarily.

Q Wel |, the custoner,

t hough -- are you saying that there's
sonething that Crutchfield does in
terms of putting information on a
conmputer that is not disclosed inits
privacy policy?

A Privacy policies are
i npenetr abl e.

Q Whet her they're
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i npenetrable or not --

M5. MESIRON (Okay. This
is getting argunentative.

THE WTNESS: No. The
privacy policy, in general, says what
Crutchfield can do. It does not get
into the particulars of exactly the
ki nds of data and exactly the
third-party people who are getting
that data and what they are doing.

So that, yes, while, in
general, | can try to attribute
activities if | read the privacy
policy. It is alnost inpossible to
know exactly what Crutchfield will do
and what data they will collect based
on a privacy policy.

This is true with
Crutchfield and just about every
other retailer.

BY MR BERTON
Q If I go to shop on your
website, a retailer's website --

A. Ri ght.
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Q -- and cooki es are needed
to create the shopping cart
functionality --

A Yes.

Q And, by the way, do you
know whet her shoppi ng cart
functionality can work w t hout
cooki es?

A They can't, as far as | can
tell, or something |ike cookies.

MR. FAUSEY: (bjection.

THE W TNESS: But, again
thisis --

MR. BERTONI: |'mjust
asking. Pl ease.

MR FAUSEY: It's way past
the scope of direct. It's way past
his expertise. You had a guy to ask
that question to. In fact, you' ve
had two. Now you're on a guy who is
not -- that it's not his expertise.

MR BERTONI: We're talking
about exchange of informtion.

MR FAUSEY: You're talking
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about --

MR BERTONI: [|'m w apping
up right now Let me finish this
line of interrogation.

BY MR BERTONI

Q Wien a customer comes to
the Crutchfield website, whether the
customer knows or doesn't know that a
cookie is required to operate its
shopping cart, it's expecting that
functionality, isn't it?

A. But the answer is, a person
who is going to a shopping cart --

Q The answer is yes or no.

A What you're asking -- |et
me be sure what you're asking in the
questi on.

If | go to a shopping cart
and | want to check out, I'm
expecting that | can check out, is
what you're telling ne?

Q Yes.

A And the answer is yes, of

course.
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MR. BERTONI: Ckay. | have
no further questions on cross.

MS. MESIRON Can we take a
break?

MR. BERTONI: Yeah, we can.

(A break was taken from
11:52 a.m to 12:01 p.m)

REDI RECT EXAM NATI ON
BY M5. MESI ROW
Q | believe M. Bertoni was
aski ng you sonme questions about and
toward the end --

M5. MESIRON | probably
shoul d have asked you this off the
record, because | wanted to get the
question exactly right.

| believe you asked -- and
junp in if I"'mwong -- whether if a
shopper initiates, you know, goes to
the Crutchfield website, does it need
cooki es to have the shopping
experience?

I's that correct?

MR. BERTON : | asked,
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general |y speaki ng, whether you could
shop w thout -- whether you could
have a shopping cart functionality
W t hout --

THE WTNESS: The cart. It
was about the cart.
BY M5. MESI ROW

Q If a shopper cones to

Crutchfield, or generally even, do

you need third-party cookies --

A No.
Q. -- in order to --
A No.
Q No.

So you don't need

Corenetrics or Omiture --

A No.

Q -- cooki es, or anything
l'i ke that --

A You don't need --

Q -- tracking you --

A No.

Q -- in order to have the

full shopping experience?
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A Ri ght.

Q Can you talk to ne a little
bit about the difference -- I'm
trying to renenber the context.

Some of the anal ogies --
you know, we were tal king anal ogi es
bet ween t he door-to-door sal esman and
t he online shoppi ng experience.

A Yes.

Q Can you talk to ne or
discuss a little bit for us the
di fference between the active
gat hering of information and passive
col l ection of information.

A To ne, they're both active.
One is known by the person. |Is that
what you nean?

Q The known and unknown.

A And one is not known by the
person. The known woul d be, for
exanple, registration, to be able to
l og in.

An unknown circunst ance

woul d be if a publisher or a third
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party -- but let's stick with the
publi sher, for exanple -- we're

| ooki ng at what the person was
clicking on, and then store those
data and nade sone concl usi ons about
the person's interest based on that.

Q kay. Now, if a shopper
was contacting Crutchfield strictly
via tel ephone, would they be aware of
any -- | nean, is there anything
goi ng on there that the shopper would
not be aware of, as far as tracking
i nformati on or gathering?

A I[t's unlikely if it's
literally just about the tel ephone.
Now, there may, to be honest, be a
situation where they have data about
the person's previous -- if the
person gives a name, and if the
per son has shopped on the phone
bef ore.

But in the interactive
nature of Crutchfield, they nmay even

be able to know what you | ooked at




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

188
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

online. So there is a possibility of
know ng nore.

Q But, let's say, it's your
first tinme.

A They woul dn't know.

Q But the shopper wouldn't --
t he shopper woul d be aware of
whatever it is, whatever data
collecting Crutchfield is doing on
t he tel ephone call, would they not?

| nmean, assum ng that you
must tell sonmeone if you're
recor di ng.

A. O course, they would ask
you a question, what are you
interested in? You would say it. It
woul d have to be that, yes.

Q And do you see any
qualitative difference between the
consumer know ngly giving information
and sharing information and the sorts
of data that is collected without it
being explicitly --

A | do in the sense --
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putting aside privacy issues --

Q Ri ght.

A -- and all those things.
But | do, because what's going on is
a person nmay think that there's a | ot
| ess known about himor her than
actually is.

And the choices that pop up
may not even appear to you to be
rel evant to what you think you' ve
told the conpany through your
searches, or through your |og-in, but
actually are quite a bit nore nuanced
because of what they have | earned
about you.

Q | just want to | ook at the
privacy policy.

And | believe you were
asked a series of questions about --
and one question was --

M5. MESI RON  And, David,
pl ease, correct ne if I'mwong. W
can go back to the court reporter.

BY MS. MESI RON
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Q -- does every Internet
retailer that uses third-party
cooki es have a functional equival ent
of a physical presence in an area?

MR BERTONI: Wbrds to that
effect. | don't renenber.
BY M5. MESI ROW

Q O words to that effect.

A | would say in the context
of interactivity. That is a
really -- but given that that's why a
person uses third-party cookies in
order to be able to | earn about the
person and then go back to that
person, that would be, yes.

Q And so what types of
third-party cookies are you
di scussi ng?

A Well, for purposes here, |
was really tal king about remarketing
with aCerno, for exanple, Criteo.

Q So the retargeting?

Yes.

Q And data coll ection and
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anal ysi s-type cooki es?
A Yes.

M5. MESI RON Ckay. |
don't believe | have anything
further.

RECROSS- EXAM NATI ON
BY MR BERTONI

Q To foll ow up on that
question. Wat about first-party
cooki es; does every retailer who uses
first-party cookies have a functiona
equi val ent of a physical presence?

A Again, it comes down to
interactivity and the kind of
continual interactivity or iterative
interactivity that | said

| can possibly imgine a
situation where that m ght not be the
case, but it's not easy. So the
answer - -

Q So tell nme what that case
woul d be.

A Il was -- | was thinking and

then I was saying no, that's probably




© 00 N oo o0 b~ W N PP

N N N NN R R R R R R R R R R
A W N P O ©O 0O N O OO B W N +—» O

192
ORAL DEPCSI TI ON OF PROFESSOR JOSEPH G TUROW 10/17/ 2014

iterative interactivity, too.

If you're looking at a
cookie to say -- let's say, | goto
New York Tines, or | go to

Crutchfield, and the cookie sets a

sense of what | like on the site, so
when | conme back again, it will | ook
like it.

| would say, yes, that's a
case of the kind of interactivity I
am tal ki ng about, very basic, but
that's the way it is. O even if it
says, Wl come, Joseph Turow.

Q That's enough?

A It is a beginning of a
conversation that reflects the kinds
of stuff | was tal king about.

Q And so that woul d be enough
to create a functional equival ent of
a physical presence?

A | would say that it is --
it usually doesn't stop there, but it
is -- it is part -- it would be

iterative, so it could be a back and
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forth.

The nore iterative it is,
the nore likely | think that one has
to say yes.

Q So it would be enough?

M5. MESI ROW  (bj ecti on.
That's not what he said.
MR, BERTONI: Well, I'm
trying to draw a |ine here.
BY MR BERTONI

Q So the cookie itself is
not -- the placenent of a first-party
cookie is, in and of itself, not
enough to create a functiona
equi val ent of presence?

A. If the first-party cookie
is used to create a transactiona
rel ati onship, the answer is yes, it
i s enough.

Q kay. Now, you tal ked
about information that is known and
unknown in terns of collection.

When we | ooked at that

first conmuni cation fromthe end
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user, does the identity of the user's
conmput er and browser, is that
informati on that the consuner --
falls into the category of
informati on that is unknow ngly
coll ected fromthe consuner or
knowi ngl y?

A. | -- thisis totally ny
opi nion and | have no surveyed data
to back this up. But | doubt that
nost people have a clue that a
person's | P address is collected, for
exanpl e.

Q O the kind of conputer
they're using potentially, right?

A. Ri ght.

Q And when you call a
retailer and, let's say, it has a
caller ID system is that unknow ngly

or know ngly col |l ected?

A Soneti mes peopl e know t hat
they know. They'll -- it will show
up. They'll -- the way the person

will react to them depending on the
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mar keter, inplies that they know who
you are.

But, in general, they do
not make it clear that they know who
you are for reasons one can get into.

Q It sounds to ne that one
reason you wouldn't do that is you
don't want people to know t hat
you've --

A. Qui te possible.

Q You don't want themto know
that you are aware of their tel ephone
nunber ?

A. Yes, that's quite possible.

Q And t he tel ephone nunber
has an area code that will provide
i nformati on about that consuner,
right?

A Increasingly, that's
usel ess.

Q As peopl e get nobilized,
and so forth, but traditionally, at
| east --

A Hi storically.
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Q Hi storically, it would give
you sone -- and, let's say, it's an
increasingly less reliable bit of
i nf or mati on.

But it could give you, for
exanpl e, a sense as to what state the
person was calling fronf

A It was useful nore -- 20
years ago nore than today. But,
hypot hetically, you're right.

MR BERTONI: | have no
further questions.

(Wtness excused.)

(The deposition concl uded

at 12:11 p.m)
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W TNESS CERTI FI CATI ON

| hereby certify that |
have read the foregoing transcript of
nmy deposition testinony, and that ny
answers to the questions propounded,
with the attached corrections or
changes, if any, are true and

correct.

DATE PROFESSOR JOSEPH G TUROW

PRI NTED NAME

File # 11270

Crutchfield, Inc.
VS.
Joseph W Testa
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