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APPELLANT SCOTT GROUP’S APPLICATION FOR REOPENING 
PURSUANT TO S. CT. PRAC. R. 11.06 

 
 Scott Group, pursuant to S. Ct. Prac. R. 11.06, applies to reopen his appeal on grounds of 

ineffective assistance of appellate counsel set out in the below Propositions of Law. State v. 

Group, 98 Ohio St. 3d 248 (2002). As set out in the Propositions of Law, below, appellate 

counsel failed to raise meritorious claims on Mr. Group’s behalf in his direct appeal of right to 

this Court.1 The Propositions of Law contained herein achieve the “threshold showing obtaining 

permission to file new appellate briefs” by “put[ing] forth a colorable claim[s] of ineffective 

assistance of appellate counsel.” S. Ct. Prac. R. 11.06. The following Propositions of Law are 

sufficient to demonstrate deficient performance by appellate counsel and prejudice, meaning a 

reasonable probability of a different outcome in this appeal. See Strickland v. Washington, 466 

U.S. 668, 695 (1984); Evitts v. Lucy, 469 U.S. 387 (1985). 

Scott Group shows “good cause” for the untimely filing of his application to reopen. 

 The Court’s judgment affirming Mr. Group’s conviction and death sentence was 

journalized on December 30, 2002. Thus, this Application for Reopening has not been filed 

within the ninety-day time limit imposed by S. Ct. Prac. R. 11.06. There is, however, good cause 

within the meaning of this rule meriting consideration of the underlying constitutional claims. 

The ineffective assistance of Mr. Group’s post-conviction counsel is cause and prejudice for 
his failure to file an Application for Reopening Pursuant to S. Ct. Prac. R. 11.06. 
 
 Proceedings to reopen an appeal based on ineffective assistance of appellate counsel are 

collateral post-conviction proceedings, not part of the direct appeal. Morgan v. Eads, 104 Ohio 

St. 3d 142 (2004). Because Mr. Group never had counsel appointed for him for this remedy, he 

was unrepresented at this post-conviction stage, the first opportunity he has had to raise 

1 The page limit imposed by Practice Rule 11.06 prevents adequate development of Mr. 
Group’s claims. Mr. Group requests that the Court permit full briefing and argument after this 
appeal is reopened. 
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ineffectiveness of appellate counsel. State v. Murnahan, 63 Ohio St. 3d 60 (1992). Thus, his lack 

of representation is analogous to the situation in Martinez v. Ryan, 132 S. Ct. 1309 (2012), in 

which, denied counsel in post-conviction, he can establish cause and prejudice for failing to 

assert his claims in a timely manner. 

Mr. Group was never informed of his right to file an Application for Reopening Pursuant 
to S. Ct. Prac. R. 11.06. 

  
On July 30, 2013, undersigned counsel was appointed by the district court to represent 

Mr. Group as federal habeas counsel in Group v. Robinson, Northern District Case No. 

4:13CV1636. Upon appointment, counsel reviewed the transcripts and record of Mr. Group’s 

state litigation. Counsel discovered several errors not raised by appellate counsel before the Ohio 

Supreme Court. Mr. Group was not informed of this remedy by his previous counsel and was not 

aware that this remedy was available to him. Attached, Ex. A, Affidavit of Scott Group. It is only 

now, with counsel, that Mr. Group can raise these issues. Therefore, there is good cause for 

review of the underlying constitutional errors. S. Ct.  Prac. R. 11.06. 

Proposition of Law 1:  Appellate Counsel is ineffective for not raising the ineffective 
assistance of trial counsel where trial counsel failed to present an expert witness to 
develop evidence about the unreliability of eyewitness identifications. 

 
Sandra Lozier had been shot twice in the head when she identified Scott Group as the 

assailant. The trial court appointed an expert eyewitness on defense motion in April 1999. On 

April 7, 1999, counsel proffered the testimony of Dr. Solomon Fulero by phone. Attached, Ex. B, 

Transcript of Hearing. Dr. Fulero proffered that he would testify about memory and factors that 

enter into identification. Id. at 4-5. In this case he would testify regarding unconscious 

transference and various other factors influencing memory. Id. at 7-8. 

 The proffer of Dr. Fulero’s testimony was necessary because the state filed a motion in 

limine to bar his testimony. Yet the record reflects no determination of the state’s motion. As the 
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State’s motion was not granted by the trial court, there was no reason for Mr. Group’s counsel 

not to have called him to testify. Certainly anything that would have raised questions about 

Sandra Lozier’s identification, the most damaging evidence in the trial, would have been helpful 

to Mr. Group. This case is not similar to State v. Madrigal, 87 Ohio St. 3d 378 (2000), in which 

there was no record evidence as to what the eyewitness expert would have testified to, so the 

Court found that it was not appropriate for direct appeal. Here trial counsel was professionally 

unreasonable to Mr. Group’s prejudice in failing to call Dr. Fulero and appellate counsel was 

ineffective in failing to raise the ineffectiveness on direct appeal. See, Evitts v. Lucy, 469 U.S. 

387 (1985); Strickland, 466 U.S. 668. 

Proposition of Law 2:  Appellate counsel is ineffective for not alleging the ineffective trial 
counsel based on trial counsel’s prejudicially deficient opening statement. 

 
In opening statements, trial counsel repeatedly made promises to the jury regarding what 

the evidence would show that were never fulfilled by the evidence presented at trial. These false 

promises misled the jury and undercut any credibility that counsel had in presenting Mr. Group’s 

case. A defendant in a criminal trial, especially when he is on trial for his life, in entitled to have 

his counsel accurately present in opening statement the evidence as he knows it to be. State v. 

Freeman, No. 41190, 1980 WL 354906 (Ohio App. 8 Dist. 1980). 

Counsel’s first misleading statement involved the testimony of Bonnie Donatelli. Ms. 

Donatelli testified against Mr. Group at trial, and counsel stated in opening that Ms. Donatelli 

had “an ax to grind” because she “wanted to date Scott in the past.” TR. 2531. Ms. Donatelli 

testified on cross examination that she did not have an ax to grind with Mr. Group. TR. 2681. 

She testified that she never had a relationship with him and never wanted to have a relationship. 

TR. 2683, 2685. Counsel further stated in his opening that Mr. Group’s Fila gym shoes, which 

were seized from him by the police on January 18, 1997, sat in a police storage locker for seven 

3 
 



months before being sent out for testing to BCI. In fact, the shoes were sent to the BCI lab just 

five days after being taken from Mr. Group. TR. 3710. Counsel also asserted that there would be 

evidence that Adam Perry had been bragging to various people in the county jail that he “was 

going to set Scott up.” TR. at 2536. In fact, no testimony supported this assertion. TR. 3001-02; 

3017-18; 3849-51. Finally, counsel stated that the evidence would show that the third bullet 

found at the crime scene was a .22 caliber. TR. 2541. This bullet was found by the bartender, 

Mark Thomas, and immediately turned over to the police at the scene. TR. 2948-49. However, 

Nancy Bulger with BCI testified that all three bullets came from the same weapon, and they were 

all either .38, .357, or 9mm. TR. 3072. 

The cumulative effect of counsel’s opening was to give the jury the sense that it could not 

trust counsel, and that counsel was attempting to mislead the jury. Counsel’s false promises in 

his opening statement were professionally unreasonable and prejudicial to Mr. Group. Strickland, 

466 U.S. 668. Counsel’s failure to raise trial counsel’s ineffectiveness amounted to ineffective 

assistance of appellate counsel. Evitts, 469 U.S. 387. 

Proposition of Law 3: Appellate counsel is ineffective when counsel fails to challenge the 
admission into evidence of prejudicial “other acts” evidence. 

 
Over objection from defense counsel, Patty Nellis, an employee of Ohio Wine, was 

permitted to testify about money that had come up missing from Mr. Group’s route. She testified 

that when she counted Mr. Group’s cash from the route, it was approximately $1,300.00 short. 

TR. 2789. The police were called, a police report was made, but no one was ever charged with 

the theft. TR. 2802. Mr. Group was not fired or otherwise disciplined for the theft. The incident 

happened in December of 1996, a month prior to the murder at the Downtown Bar. 

Counsel objected and was permitted to put the objection on the record after Ms. Nellis 

had finished her testimony. Counsel argued that the testimony was neither relevant nor probative, 
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but was highly prejudicial. TR. 2851. In fact, Ms. Nellis’s testimony made it seem like Mr. 

Group would have a motive for the robbery to replace the missing money. 

The state never articulated why it was presenting the testimony of Ms. Nellis. The 

prosecutor simply stated that “It’s no coincidence that the theft occurred . . . on a Thursday, 

which is a day for deliveries to the Downtown Bar,” and argued it was not prejudicial. TR. 2852. 

However, it occurred on a delivery day more than a month before the crime happened, so the 

connection between the missing money and the crime at the Downtown Bar, even to show 

absence of mistake, was tenuous at best. 

This Court has reasoned that, “because R.C. 2945.59 and Evid. R. 404(B) codify an 

exception to the common law with respect to evidence of other acts of wrongdoing they must be 

construed against admissibility, and the standard for determining admissibility of such evidence 

is strict.” State v. Broom, 40 Ohio St. 3d 277 (1988). The sole reason for presenting this evidence 

was to show that Mr. Group was a “bad guy,” acting in conformity with his bad character. State 

v. Jamison, 49 Ohio St. 3d 182, 184 (1990). This violated Mr. Group’s Due Process right to a fair 

trial. U.S. CONST. amend. XIV. The trial court was unreasonable in admitting that evidence and 

appellate counsel was ineffective in failing to raise the claim on direct appeal. Evitts, 469 U.S. 

387. 

Proposition of Law 4: Appellate counsel is ineffective for failing to raise error from trial 
counsel’s prejudicially deficient cross-examination of a State’s key witness. 

 
In the cross-examination of lead Detective Martin, trial counsel repeatedly challenged the 

shortcomings of the police investigation. Specifically, counsel pointed out that Mr. Group’s 

apartment was never searched. In doing so, counsel also suggested through his questioning that 

the reason items such as money and the murder weapon were not found was because the 

apartment was never searched, that is, that the missing items could have been found in Mr. 
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Group’s apartment. TR. 3224-25. Counsel asked, “Isn’t it true that for all we know, had a gun 

been there, had bloodstained clothing been there, had $1,300 been there, well, we might have 

missed it.” TR. 3226. Strangely, this line of questioning made it seem as though there was indeed 

incriminating evidence in Mr. Group’s apartment that was never found by the police because of 

their incompetent investigation. Counsel’s cross-examination was unreasonable under the 

circumstances and was prejudicial to Mr. Group. Evitts, 469 U.S. 387; Strickland, 466 U.S. 668. 

Proposition of Law 5:  Appellate counsel is ineffective for failing to raise the ineffective 
assistance of trial counsel where trial counsel’s preparation of the defendant’s 
testimony was prejudicially deficient. 

 
Mr. Group wanted to testify on his own behalf, and trial counsel permitted him to do so. 

However, Mr. Group’s counsel never prepared him for cross examination. This led to disastrous 

effects on Mr. Group’s credibility with the jury. Mr. Group testified on direct examination that 

he had “never robbed anybody in [his] life.” TR. 3432. In fact, Mr. Group had pled guilty to 

conspiracy to commit aggravated robbery, which the prosecutor was only too happy to point out 

on cross-examination. TR. 3450. This led to Mr. Group arguing with the prosecutor trying to 

explain himself and looking dishonest and evasive in front of the jury. 

It is elementary trial tactics that when an attorney is presenting a witness with a criminal 

background, he must bring the fact of the conviction or criminal record out on direct 

examination, so that it can be presented on the witness’s own terms. Counsel’s failure to prepare 

Mr. Group and put his conviction out in the open under direct examination was unreasonable, 

and made Mr. Group less believable to the jury, which was devastatingly prejudicial. Evitts, 469 

U.S. 387; Strickland, 466 U.S. 668. 

Proposition of Law 6: Appellate counsel is ineffective where counsel fails to allege the 
ineffective assistance of trial counsel based on trial counsel’s failure to develop 
testimony about an alternate suspect.  
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Ann Marie Agee was the mother of Charity Agee, a young girl who was abducted from 

the Downtown Bar on New Year’s Eve, 1997. Sandra Lozier testified that the man who killed 

her husband stated, “This isn’t about money,” TR. 2496, and said that he was the brother of the 

girl that was missing. Id. Mr. Group met with Charity Agee’s mother Ann Marie, and Ms. Agee 

told Mr. Group in a letter that Charity and a young man named Brian Ferguson were very close. 

TR. 3549. In fact, Ms. Agee told trial counsel’s investigator that Ferguson considered Charity to 

be like a sister to him. Attached, Ex. C, Felicia Crawford Affidavit at Paragraph 8. Mr. Group 

testified that Ferguson was in the county jail and was bragging that he had information about the 

Lozier murder. TR. 3523. Ferguson was another possible suspect in the crime because of his 

close relationship with Charity Agee. 

Counsel, however, never inquired about the relationship between Brian Ferguson and 

Charity Agee when Ann Marie Agee was on the stand. Instead, she asked Ms. Agee whether she 

knew Mr. Group and whether Charity knew him. Had she asked Ms. Agee about Ferguson, there 

would have been some corroboration to Mr. Group’s testimony and her testimony would have 

underscored the possibility of another suspect. Counsel’s failure to elicit testimony about 

Ferguson from Ms. Agee was unreasonable under the circumstances and was prejudicial to Mr. 

Group, and appellate counsel’s failure to raise the issue was unreasonable. Evitts, 469 U.S. 387; 

Strickland, 466 U.S. 668. 

Proposition of Law 7: Appellate counsel is ineffective where counsel fails to raise serious 
defects in the culpability phase instructions as error. 

 
The trial court gave an instruction for “purpose” in the aggravated murder charge that 

was very much like a strict liability definition, as in, “The defendant’s responsibility is not 

limited to the immediate or most obvious result of the defendant’s act. The defendant is also 

responsible for the natural and foreseeable consequences or results that follow, in the ordinary 
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course of events, from the act or failure to act.” TR. 4158. The court further instructed, “When 

the central idea of the offense is a prohibition against and forbidding of conduct of a certain 

nature, a person acts purposely if his specific intention was to engage in conduct of that nature, 

regardless of what he may have intended to accomplish by his conduct.” TR. 4156-57. Not only 

is the utility of this type of instruction is questionable, and has the potential to mislead jurors, 

State v. Burchfield, 66 Ohio St. 3d 261, 263 (1993), but the instruction shifts the burden of 

persuasion to the defendant on the mens rea element of the aggravated murder charges in 

violation of the Due Process Clause. Francis v. Franklin, 471 U.S. 307 (1985); Sandstrom v. 

Montana, 442 U.S. 510 (1979). 

In addition, the trial court did not give any instruction on either of the capital 

specifications; which must be proved at the culpability phase to elevate murder to capital murder. 

TR. 4147-77. The aggravating circumstance in a capital case must meet two requirements. First, 

it may not apply to every defendant convicted of murder; it must apply only to a sub-class of 

defendants convicted of murder. Second, the aggravating circumstances must not be 

constitutionally vague. Tuilaepa v. California, 512 U.S. 967 (1994). The narrowing function of 

aggravating circumstances ensures that the death penalty is not imposed in an arbitrary and 

capricious fashion. Carter v. Mitchell, 693 F.3d 555 (6th Cir. 2012). Without any instruction at 

all, Mr. Group’s jury was unconstitutionally left “with untrammeled discretion to impose or 

withhold the death penalty,” Gregg v. Georgia, 428 U.S. 153, 196, at fn.47 (1976), in violation 

of the Eighth Amendment. 

Proposition of Law 8:  Appellate counsel is ineffective where counsel fails to raise trial 
counsel’s ineffectiveness based on the failure to challenge flawed jury instructions.  

 
Trial counsel was ineffective in failing to object to the trial court’s erroneous instructions 

for aggravated murder. See Part VII, above. A defendant in a criminal trial has an absolute right 
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to expect the trial court will give the jury complete and correct instructions of the law, which will 

provide it with all the information it requires to deliberate and reach a verdict. State v. Williford, 

49 Ohio St. 3d 247, 251 (1990). Because trial counsel failed to object and appellate counsel 

failed to raise the issue, the error was not reviewed by this Court. Thus Mr. Group was 

prejudiced by counsels’ failures. Strickland, 466 U.S. 668. 

Proposition of Law 9:  Appellate counsel performs ineffectively where counsel fails to 
adequately brief issues to this Court on appeal.  

 
Appellate counsel raised an ineffective assistance of counsel claim on direct appeal, but 

the claim was raised in such a way that it was a nullity. Counsel listed, in a summary manner, 

five instances of counsel’s ineffectiveness and further stated in a footnote that the claim in its 

entirety was only being raised because Mr. Group insisted. See Appellant’s Brief, p. 30-31 & n.1.  

Appellate counsel did not develop the legal or factual basis for those Sixth Amendment claims. 

Group, 98 Ohio St. 3d at 269 (“Since Group does not explain what he means by ‘ballistic DNA’, 

we cannot evaluate this claim.”). The claims appearing on the record were meritorious should 

have been fully briefed and argued on appeal. See Strickland, 466 U.S. at 688 (counsel has duty 

to advocate client’s cause). Some of those claims required evidence beyond the record for post-

conviction review. Appellate counsel thus had a duty to advise Mr. Group how to raise those 

claims to comply with state law. See id. (duty to consult with client and keep client informed). 

One such issue was trial counsel’s failure to request a jury view until mid-way through 

trial. The court asked at the beginning of trial whether any of the parties wanted a jury view and 

neither did. TR. 3139. Counsel believed that the request was not resolved. TR. 3137. Counsel 

went on to argue how important the jury view would be, as the jury could still see the bare wall 

where the shooting occurred and the office, which was still arranged the way it had been at the 

time of the shooting. TR. 3137-38. In addition, showing the distances of where the shooting 
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occurred would have shown that Mr. Group would have been covered in blood had he been the 

shooter. Failure to make a timely request for a jury view may constitute ineffective assistance of 

counsel. State v. Biggers, 118 Ohio App. 3d 788, 791 (10th Dist. 1997); Strickland, 466 U.S. 

668. 

Additionally, appellate counsel was ineffective for not arguing why trial counsel’s cross-

examination of the State’s DNA expert, Jennifer Reynolds was professionally unreasonable. See 

Attached, Ex. D, supporting affidavit of counsel. In opening statements, trial counsel promised 

the jury it would hear evidence of “contamination” that would render the State’s DNA evidence 

moot.  Without a defense expert, it was left to trial counsel to develop such evidence during 

cross-examination of Reynolds, but trial counsel’s cross-examination was feckless. Appellate 

counsel’s failure to raise trial counsel’s ineffectiveness on direct appeal unreasonable under the 

circumstances and prejudicial to Mr. Group. Evitts, 469 U.S. 387. 

Conclusion 

 For these reasons, this Court should reopen Scott Group’s appeal to this Court with full 

briefing and argument.  See Attached, Ex. D, supporting affidavit of counsel. 

      Respectfully submitted, 
 

/s/ Joseph E. Wilhelm 
JOSEPH E. WILHELM (0055407) 
Assistant Federal Public Defender 

      VICKI RUTH ADAMS WERNEKE (0088560) 
      Assistant Federal Public Defender 
      JILLIAN S. DAVIS (0067272) 
      Research and Writing Attorney 
      Capital Habeas Unit 
      1660 West Second Street, #750 
      Cleveland, OH  44113 
      (216) 522-4856 
      (216) 522-1951 (fax) 
 
      Counsel for Appellant 
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