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Pursuant to R.C. §149.43(C), Relator Anna Schiffbauer respectfully moves this Court to

award court costs, statutory damages and attorney’s fees necessarily incurred in pursuit of its

writ of mandamus. A memorandum in support is attached hereto.
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MEMORANDUM IN SUPPORT

By its decision dated May 21, 2015, this Court held that Otterbein University police
department is a “public office” and granted a peremptory writ of mandamus ordering
Respondents to produce the requested criminal reports for individuals (Otterbein University
students and non-students) whose cases were referred to Westerville’s Mayor’s Court (“the
Records™)." The Court did not rule on Relator’s request for statutory damages and attorney’s
fees, and so this request remains pending.

R.C. §149.43(C) provides that a court may award statutory damages and attorney’s fees
to the person who instituted a public records action where the court finds that the public office in
question failed to allow inspection of public records. In doing so, the court must award court
costs, statutory damages and may award reasonable attorney’s fees, subject to reduction only if
the court determines borh of the following®:

“(1) That, based on the ordinary application of statutory law and case law
as it existed at the time of the conduct ... a well-informed public office or person
responsible for the requested public records reasonably would believe that the
conduct or threatened conduct of the public office or person responsible for the
requested public records did not constitute a failure to comply with an obligation
in accordance with division (B) of this section;

(i) That a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened
conduct of the public office or person responsible for the requested public
records...would serve the public policy that underlies the authority that is asserted
as permitting that conduct or threatened conduct.”

As to criteria (i), there is no way that Respondents could have believed that their conduct

did not violate the Public Records. As this Court correctly noted, Respondents’ reliance on State

' State ex rel. Schiffbauer v. Banaszak, Slip Op. No. 2015-Ohio-1854 (May 21, 2015).
2 R.C. §149.43(C)(1), (C)(2)(emphasis added).
? R.C. §149.43(C)(2)(c)(i) & (ii).



ex rel. Oriana House, Inc. v. Montgomery® is entirely unjustified because the Otterbein
University police department, “by the plain language of R.C. 194.011(A) is a public office.”® No
“ordinary application of statutory law and case law” can possibly rationalize Respondents’
failure to disclose the Records.®

As to criteria (ii), there is, similarly, no way that Respondents reasonably believed that
their conduct — withholding arrest records - served the public policy of the Ohio Public Records
Act. Otterbein University police department “is created under a statute for the express purpose of
engaging in one of the most fundamental functions of government: the enforcement of criminal
laws, which includes power over citizens as necessary for that enforcement.”” Respondents
baselessly asked this Court to allow it to exercise its arrest powers, a “core function of

% and “one of the most awesome weapons in the arsenal of the state,” in secref. In

government
no way could such a narrow and egregious stance serve the public policy of the Ohio Records
Act.

The fact that this Court granted a peremptory writ compels the award of attorney’s fees
and statutory damages. R.C. 2731.06 provides that the court may award a peremptory writ only
when “the right to require the performance of an act is clear and it is apparent that no valid
excuse can be given for not doing it.” Given the Court’s decision to grant the peremptory writ,
Respondents cannot in good faith contend a well-informed public office would have withheld the

Records nor can it in good faith contend that a well-informed public office would believe its

actions would serve public policy.

“ 110 Ohio St.3d 456, 2006- Ohio-4854, 854 N.E.2d 19.
Srate ex rel. Schiffbauer, Slip Op. No. 2015-Ohio-1854, §13.
R.C. 149. 43(C)(2)(e)(i).
Srareexrel Schiffbauer, Slip Op. No. 2015-Ohio-1854, §14.
8 1d

? Foley v. Connelie, 435 U.S. 291, 297 (1978).



Respondents remained steadfast in their baseless position even after the Ohio Attorney
General took the position that the Records are public and subject to immediate disclosure.'
Given the highest law enforcement official in the State sided with Relator and confirmed that the
Records are public, no well-informed public office would have pressed on with this Action,
much less believed its litigious posture was justified.

This Court should award court costs, statutory damages and attorney’s fees to Relator as
a remedial measure for this mandamus action to compel Respondents to obey the law and grant
the public access to records not otherwise exempt under O.R.C. §149.43. Attached as Exhibit
“A” is the Affidavit of John C. Greiner, detailing the fair and reasonable attorney’s fees incurred
by Relator in this matter.

If the Court feels additional evidence is required on the question of Relator’s entitlement
to statutory damages and attorney’s fees, then Relator requests leave to conduct discovery on the

issue.

Respectfully submitted,

Of Counsel: Q
Greiner (0005551)
for Anna Schiffbauer

GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center

511 Walnut Street

Cincinnati, OH 45202-3157
Phone: (513) 621-6464

Fax: (513) 651-3836

GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center
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'* See Memorandum of Amicus Curiae Ohio Attorney General Michael DeWine in Support of Relator’s
Opposition to Motion to Dismiss, filed in this Action on August 1, 2014.
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Richard S. Lovering, Esq.
Anne Marie Sferra, Esq.
Warren I. Grody, Esq.
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Attorneys for Respondents

Michael DeWine, Ohio Attorney General
Jeffrey W. Clark, Assistant Attorney General
Constitutional Offices Section

30 E. Broad Street, 16" Floor

Columbus, OH 43215

Counsel for Amicus

Attorney General Mike DeWine

e /T o

JonGC. Greiner (0005551)




In the

Supreme Court of Ohio

STATE OF OHIO, ex rel.
ANNA SCHIFFBAUER,

Relator,
VS.
LARRY BANASZAK, et al.,

Respondents.

Case No. 2014-0244

Original Action in Mandamus

AFFIDAVIT OF JOHN C. GREINER IN SUPPORT OF
MOTION FOR AN AWARD OF STATUTORY DAMAGES
AND ATTORNEYS’ FEES

Richard S. Lovering, Esq.
Anne Marie Sferra, Esq.
Warren I. Grody, Esq.
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215

ATTORNEYS FOR RESPONDENTS

Michael DeWine, Ohio Attorney General
Jeffrey W. Clark, Assistant Attorney General
Constitutional Offices Section

30 East Broad Street, 16" Floor

Columbus, OH 43215

COUNSEL FOR AMICUS

JOHN C. GREINER (0005551)*
*Counsel of Record

GRAYDON HEAD & RITCHEY LLP
1900 Fifth Third Center

511 Walnut Street

Cincinnati, OH 45202-3157
Phone: (513) 629-2734

Fax:  (513) 651-3836

E-mail: jgreiner@graydon.com

COUNSEL FOR ANNA SCHIFFBAUER

EXHIBIT A



AFFIDAVIT OF JOHN C. GREINER
STATE OF OHIO )
) ss.
COUNTY OF HAMILTON )

COMES NOW John C. Greiner and, having been duly sworn, does depose and state:

1. I am a member of the firm Graydon Head & Ritchey LLP, attorneys for Plaintiff
Anna Schiffbauer (“Ms. Schiffbauer”), in connection with the above-referenced matter. I submit
this affidavit, which is based upon my personal knowledge and/or upon my information and
belief based upon firm records and events as described below, in further support of Ms.
Schiffbauer’s claims for attorney’s fees and costs in connection with the above-referenced
matter.

2, Annexed hereto is a spreadsheet detailing attorney’s fees and expenses incurred
by Ms. Schiffbauer through May 31, 20015, in connection with this matter.

3. As set forth in the annexed spreadsheet, Ms. Schiffbauer has incurred $20,252.23
in attorney’s fees to Graydon Head & Ritchey LLP through May 31, 2015, in connection with
this matter.

- Ms. Schiffbauer respectfully requests that these amounts in attorney’s fees be
awarded to Ms. Schiffbauer pursuant to its Motion for An Award of Attorney’s Fees.

3. Plaintiff reserves the right to submit additional supporting materials and
supplemental fee and cost applications for any additional attorney’s fees and costs incurred by
Ms. Schiffbauer after May 31, 2015.

FURTHER AFFIANT SAYETH NAUGHT.




Sworn to and subscribed before me this 9th day of June% /) !
k J

SEAN P. McCORMICK, Attorney at Law ubjfc \/LA
Notary Public, State of Ohlg | e
My Commission has no expiration date
Section 147.03 O.R.C.
AJere s

My Commission Expires:

5687059.1
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