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IN THE SUPREME COURT OF OHIO 

 
 
OHIO POWER COMPANY,  ) Supreme Court Case No. 2012-2008 
 )  
 Appellant/Cross-Appellee )  Appeal from the Public Utilities 
  ) Commission of Ohio 
 v. ) 
 ) 
THE PUBLIC UTILITIES COMMISSION ) 
OF OHIO, ) 
 )  PUCO Case Nos. 11-4920-EL-RDR and 
 Appellee )                               11-4921-EL-RDR 
 
 
____________________________________________________________________________ 

 
INDUSTRIAL ENERGY USERS-OHIO’S 

MOTION FOR RECONSIDERATION 
_____________________________________________________________________________ 
 

 Pursuant to Supreme Court Rule of Practice 18.2, Industrial Energy Users-Ohio (“IEU-

Ohio”) moves the Court for reconsideration of its Opinion of June 2, 2015 (“Opinion”), in the 

above-captioned case with regard to the following:  

The Opinion appears to have assumed incorrectly that Ohio Power Company (“AEP-
Ohio”) was actually injured in some fashion by an order of the Public Utilities 
Commission of Ohio (“Commission”) that, according to the Court, infringed upon AEP-
Ohio’s right to withdraw from a modified electric security plan (“ESP”).  Relative to 
AEP-Ohio’s prior compensation, the Commission’s decisions regarding AEP-Ohio’s first 
ESP (“First ESP”) substantially and, in some cases, significantly excessively, 
retroactively, or illegally increased AEP-Ohio’s compensation and the electric bills 
actually paid by AEP-Ohio’s customers during the term of the First ESP.  Had AEP-Ohio 
withdrawn from the First ESP in response to a Commission modification of that ESP, its 
compensation and electric bills would have been restored, by operation of law, to the 
lower level of the previously-approved standard service offer (“SSO”) that existed at the 
time the First ESP was submitted to the Commission for approval.  Accordingly, 
withdrawal by AEP-Ohio would have left AEP-Ohio with less compensation (worse off) 
and customers with much lower electric bills (better off).  Upon such a withdrawal, the 
First ESP, including its deferral, phase-in and interest factor provisions, would have been 
terminated.  The Court’s Opinion essentially and incorrectly holds that AEP-Ohio’s right 
to withdraw and terminate the First ESP also provided AEP-Ohio with the right to 
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implement, through yet another rate increase, provisions of the withdrawn and terminated 
First ESP. 
 
The Opinion incorrectly concludes that the Commission’s modification came at a time 
that deprived AEP-Ohio of the ability to withdraw from its First ESP.  The Commission’s 
modification was ordered on August 1, 2012, and the First ESP’s rates remained effective 
until August 31, 2012. 
 

 Because AEP-Ohio did not allege, show, or suffer any actual injury and was not 

prevented from withdrawing from the First ESP, AEP-Ohio was not entitled to relief that, upon 

remand, might allow AEP-Ohio to collect even more compensation from customers.  Therefore, 

IEU-Ohio requests that the Court grant this Motion for Reconsideration, modify its Opinion so as 

to deny AEP-Ohio’s proposition of law regarding R.C. 4928.143(C)(2)(a), and vacate the portion 

of the Opinion remanding the case back to the Commission with instructions to increase the 

interest factor that applies to the deferred rate increase.  Alternatively, and mindful of the larger 

context that already leaves AEP-Ohio’s customers hundreds of millions of dollars worse off as a 

result of illegally authorized rate increases, IEU-Ohio urges the Court to grant reconsideration 

and revise its remand instructions contained in the Opinion.  More specifically, IEU-Ohio 

alternatively urges the Court to revise the remand instructions so that the Commission need not 

make AEP-Ohio’s customers worse off (more rate increases) if the Commission finds that the 

amount of compensation that AEP-Ohio has actually received and will yet receive (through the 

phase-in deferral) as a result of the First ESP is greater than the compensation that AEP-Ohio 

would have received had AEP-Ohio exercised a right to withdraw and terminate the First ESP. 

 A copy of the Opinion is attached. 

 A memorandum in support of this Motion is attached. 

Respectfully submitted, 
 
      /s/ Samuel C. Randazzo    

Samuel C. Randazzo (Reg. No. 0016386)  
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Frank P. Darr (Reg. No. 0025469) 
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21 East State Street, 17th Floor 
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Facsimile:  (614) 469-4653 
sam@mwncmh.com 
fdarr@mwncmh.com 
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IN THE SUPREME COURT OF OHIO 
 
 
OHIO POWER COMPANY,  ) Supreme Court Case No. 2012-2008 
 )  
 Appellant/Cross-Appellee )  Appeal from the Public Utilities 
  ) Commission of Ohio 
 v. ) 
 ) 
THE PUBLIC UTILITIES COMMISSION ) 
OF OHIO, ) 
 )  PUCO Case Nos. 11-4920-EL-RDR and 
 Appellee )                               11-4921-EL-RDR 
 
_____________________________________________________________________________ 

 
MEMORANDUM IN SUPPORT 

_____________________________________________________________________________ 
 

I. INTRODUCTION 

In its Opinion, the Court found that the Commission modified a term of AEP-Ohio’s First ESP 

following the expiration of the First ESP, which deprived AEP-Ohio of the ability to exercise its 

right under R.C. 4928.143(C)(2)(a) to withdraw from the First ESP.  Opinion at ¶ 3.  However, 

any infringement upon AEP-Ohio’s right to withdraw from the First ESP did not result in an 

actual injury to AEP-Ohio.  As the Commission noted in its brief, AEP-Ohio’s claim regarding 

any infringement upon its withdrawal right was a “red herring” because withdrawing from the 

First ESP would have resulted in AEP-Ohio “unilaterally reduc[ing] its own income.”  

Commission Merit Brief at 11.  The “red herring’ character of AEP-Ohio’s withdrawal right 

claim was not addressed by the Court. 

 Upon a withdrawal from the First ESP, its deferral, phase-in, and interest factor 

provisions would have been terminated by operation of law.  R.C. 4928.143(C)(2)(b) (IEU-Ohio 

Appx. Part II, at 488); see also infra, at 15-17 (when the Commission withdrew its approval for 

AEP-Ohio’s second ESP on rehearing, the Commission directed AEP-Ohio to file tariffs 
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eliminating all the provisions authorized under the second ESP and reinstating the provisions of 

the First ESP).  AEP-Ohio would have been much worse off with its substantially reduced 

compensation and customers would have been much better off with lower electric bills that did 

not contain the substantial, and sometimes, significantly excessive, retroactive, and illegal 

increases contained in the First ESP.   

 Because it did not allege, demonstrate, or suffer an actual injury from any infringement 

upon its right to withdraw from the First ESP, AEP-Ohio was not entitled to a reversal of the 

Commission’s Order under the Court’s longstanding precedent.  In any event, AEP-Ohio is not 

factually or legally entitled to an increase in its compensation on remand based upon a claim that 

it was deprived of the ability to unilaterally reduce its own income. 

 Furthermore, AEP-Ohio was not deprived of the right to withdraw from the First ESP’s 

rates.  Although the First ESP was initially scheduled to end December 31, 2011, it was 

ultimately extended, by operation of law, through August 31, 2012, pursuant to R.C. 

4928.143(C)(2)(b).  Accordingly, when the Commission issued the Order below on August 1, 

2012, AEP-Ohio could have withdrawn and terminated the First ESP and significantly reduced 

its compensation and electric bills thereafter. 

 As things stand, the Court’s Opinion is in error as it assumes that AEP-Ohio suffered an 

actual injury and that AEP-Ohio could not have withdrawn from the First ESP’s rates.  In a 

larger legal context that includes no relief from provisions in the First ESP that illegally 

increased AEP-Ohio’s electric bills by hundreds of millions of dollars and rulings that wall off 

refunds of the illegally authorized compensation, the Court’s Opinion strains to reward AEP-

Ohio and disadvantage consumers further based on a provision of the First ESP that would not 

exist had AEP-Ohio exercised the right of which it claims to have been deprived.  Therefore, 
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IEU-Ohio requests that the Court grant this Motion for Reconsideration, modify its Opinion so as 

to deny AEP-Ohio’s proposition of law regarding R.C. 4928.143(C)(2)(a), and vacate the portion 

of the Opinion remanding the case back to the Commission with instructions to increase the 

interest factor that applies to the deferred rate increase.  Alternatively, and mindful of the larger 

context that already leaves AEP-Ohio’s customers hundreds of millions of dollars worse off as a 

result of illegally authorized rate increases, IEU-Ohio urges the Court to grant reconsideration 

and revise its remand instructions contained in the Opinion.  More specifically, IEU-Ohio 

alternatively urges the Court to revise the remand instructions so that the Commission need not 

make AEP-Ohio’s customers worse off (more rate increases) if the Commission finds that the 

amount of compensation that AEP-Ohio has actually received, and will yet receive (through the 

phase-in deferral) as a result of the First ESP, is greater than the compensation that AEP-Ohio 

would have received had AEP-Ohio exercised a right to withdraw and terminate the First ESP. 

II. STANDARD OF REVIEW 

 Supreme Court Rule of Practice 18.2 provides that a party may file a motion for 

reconsideration within ten days after the Court’s order is filed with the Clerk of the Supreme 

Court.  The Court has “invoked the reconsideration procedures set forth in [its rules] to correct 

decisions which, upon reflection, are deemed to have been made in error.”  State ex rel. Huebner 

v. West Jefferson Village Council, 75 Ohio St.3d 381, 383, 662 N.E.2d 339, 341 (1995) (citing 

State ex rel. Mirlisena v. Hamilton Cty. Bd. of Elections, 67 Ohio St.3d 597, 622 N.E.2d 329 

(1993); and State ex rel. Eaton Corp. v. Lancaster, 44 Ohio St.3d 106, 541 N.E.2d 64 (1989)); 

see also DeRolph v. State, 93 Ohio St.3d 628, 2001-Ohio-1896; Matthews v. Matthews, 5 Ohio 

App.3d 140, 450 N.E.2d 278, syllabus (10th Dist.1981) (The test generally applied upon the 

filing of a motion for reconsideration is whether the motion “calls to the attention of the court an 
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obvious error in its decision or raises an issue for consideration that was either not considered at 

all or was not fully considered by [the court] when it should have been.”). 

III. ARGUMENT 

A. AEP-Ohio did not allege, demonstrate, or suffer an actual injury from any 
deprivation of its right to withdraw from the First ESP pursuant to R.C. 
4928.143(C)(2)(a) 

 In the Commission’s August 1, 2012 Opinion and Order in the case below (“Order”), the 

Commission prospectively reduced the interest rate AEP-Ohio could apply to a deferral balance 

from 11.15% to 5.34% because it determined that the higher rate was not reasonable.  Order at 

18-19 (AEP-Ohio Appx. at 26-27).  AEP-Ohio appealed the Commission’s Order claiming that 

the Order unlawfully infringed its right to withdraw from the First ESP.  To secure a reversal of a 

Commission decision, AEP-Ohio was required to demonstrate that the Commission’s 

unreasonable or unlawful actions caused an actual injury to AEP-Ohio.  Buckeye Energy 

Brokers, Inc. v. Palmer Energy Co., 139 Ohio St.3d 284, 287, 2014-Ohio-1532, ¶¶ 19, 22-24 

(party seeking reversal must demonstrate an actual injury and may not rely on a claim of an 

inherent harm or generalized harm); Elyria Foundry Co. v. Pub. Util. Comm., 114 Ohio St.3d 

305, 2007-Ohio-4164, ¶ 31 (“we will not reverse a commission order unless the party seeking 

reversal demonstrates the prejudicial effect of the order.”); see also Cincinnati v. Pub. Util. 

Comm., 151 Ohio St. 353, 86 N.E.2d 10 (1949), paragraph six of the syllabus; Holladay Corp. v. 

Pub. Util. Comm., 61 Ohio St. 2d 335 (1980), syllabus; Myers v. Pub. Util. Comm., 64 Ohio St. 

3d 299, 302, 1992 Ohio 135 (1992); Ohio Consumers' Counsel v. Pub. Util. Comm., 121 Ohio 

St.3d 362, 2009-Ohio-604, ¶ 12.  AEP-Ohio, however, did not, allege, demonstrate, or suffer an 

actual injury tied to the Commission’s alleged violation of R.C. 4928.143(C)(2)(a).   

 The Court’s Opinion appears to assume, however, that the Commission’s alleged 

violation of R.C. 4928.143(C)(2)(a) resulted in an actual injury to AEP-Ohio amounting to some 
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$130 million.  See Opinion at ¶ 2.  As discussed in more detail below, AEP-Ohio would not have 

been able to bill and collect this extra $130 million if it had withdrawn the First ESP.  Instead 

and by operation of law, AEP-Ohio’s compensation would have been restored to the significantly 

lower level authorized by the prior SSO. 

 R.C. 4928.143(C)(2)(a) provides an electric distribution utility (“EDU”) the right to 

withdraw from an ESP if the Commission approves an ESP proposal that is different than the 

ESP proposed by the EDU.  (IEU-Ohio Appx. Part II, at 488); see also Opinion at ¶¶ 24-26, 29-

30.  But, upon such withdrawal, R.C. 4928.143(C)(2)(b) also specifies the SSO compensation 

that the withdrawing EDU may collect once the ESP is withdrawn and terminated.  It requires 

the Commission to: 

issue such order as is necessary to continue the provisions, terms, and conditions 
of the utility's most recent standard service offer, along with any expected 
increases or decreases in fuel costs from those contained in that offer, until a 
subsequent offer is authorized pursuant to this section or section 4928.142 of the 
Revised Code, respectively. 
 

Ohio law does not provide an EDU with a line item veto opportunity with regard to the modified 

and approved ESP.  A withdrawal terminates all of the provisions in the modified and approved 

ESP.  Thus, an assessment of actual harm to AEP-Ohio that might be attributed to an infringed 

right of withdrawal requires a consideration of the benefits that AEP-Ohio was nonetheless able 

to secure from the modified ESP that worked to significantly and in some cases illegally increase 

AEP-Ohio’s compensation during the term of the First ESP. 

 AEP-Ohio’s rates prior to the First ESP were established under Amended Substitute 

Senate Bill 3 (“SB 3”) before the passage of Amended Substitute Senate Bill 221 (“SB 221”).  

AEP-Ohio’s rate plan prior to the First ESP was known as a Rate Stabilization Plan (“RSP”).  
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See ESP I Order at 19 (AEP-Ohio Appx. at 101).1  The prior RSP rate plan provided for fixed 

generation charges and annual electric bill increases that had been fully implemented by the end 

of 2008.  See id.; see also In the Matter of the Application of Columbus Southern Power 

Company and Ohio Power Company for Approval of a Post-Market Development Period Rate 

Stabilization Plan, Case No. 04-169-EL-UNC, Opinion and Order (Jan. 26, 2005).2 

 With the passage of SB 221, AEP-Ohio filed an application to establish a SSO in the 

form of an ESP.  The Commission authorized AEP-Ohio’s First ESP in March 2009.  See Order 

at 1 (AEP-Ohio Appx. at 9). (There were multiple appeals taken from AEP-Ohio’s First ESP.3 )   

 The First ESP was initially authorized for the three year period beginning 2009 and 

continuing through 2011 (as discussed herein, the First ESP was later extended through August 

31, 2012).  ESP I Order at 13 (AEP-Ohio Appx. at 95).  In addition to adding, at AEP-Ohio’s 

request, a fuel adjustment clause that permitted AEP-Ohio to alter electric bills automatically as 

a function of changes in the cost of fuel burned to generate electricity, the First ESP authorized 

AEP-Ohio to increase its customers’ electric bills by significantly more than half a billion 

dollars. 

 Under the First ESP, AEP-Ohio was authorized to increase its compensation and electric 

bills by at least $407 million based on environmental-related costs.4  The Commission also 

                                            
1 In the Matter of the Application of Columbus Southern Power Company for Approval of an 
Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or 
Transfer of Certain Generating Assets, Case Nos. 08-917-EL-SSO, et al., Opinion and Order 
(Mar. 9, 2009) (hereinafter “First ESP” or “ESP I Order”).  
2 Available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=KLHCU8$9OVLJO676. 
3 See Case Nos. 2009-2022, 2009-2298, and 2012-187. 
4 The collection of the $407 million occurred through two components.  AEP-Ohio was 
authorized to increase its rates by $330 million to collect “the incremental capital carrying costs 
that will be incurred after January 1, 2009, on past environmental investments (2001-2008) that 
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authorized AEP-Ohio to increase its compensation and electric bills by an additional $86 million 

attributed to a vegetation management program (e.g., trimming trees near power lines).  ESP I 

Order at 32-33 (AEP-Ohio Appx. at 114-115).5  The First ESP further authorized AEP-Ohio to 

increase its provider of last resort (“POLR”) charge to collect $152.2 million, annually between 

2009 and 2011; $98 million more per year than the POLR charge authorized under AEP-Ohio’s 

prior rates.  ESP I Order at 40 (AEP-Ohio Appx. at 122).6  Although the authorization of the 

                                                                                                                                             
are not presently reflected in [AEP-Ohio’s] existing rates.”  ESP I Order at 24, 28 (AEP-Ohio 
Appx. at 106, 110).  The First ESP further allowed AEP-Ohio to recover actual environmental 
investments that AEP-Ohio made during the term of the First ESP through individual rider 
filings submitted to the Commission throughout the term of the First ESP.  ESP I Order at 29-30 
(AEP-Ohio Appx. at 111-112).  Through these filings during the term of the First ESP, the 
Commission authorized AEP-Ohio to further increase its rates to collect approximately $77 
million related to environmental investment made during the First ESP.  In the Matter of the 
Application of Columbus Southern Power Company and Ohio Power Company to Establish 
Environmental Investment Carrying Costs Riders, Case No. 10-155-EL-RDR, Finding and Order 
at 9-10 (Aug. 25, 2010), available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A10H25B42557B07189; In the 
Matter of the Application of Columbus Southern Power Company and Ohio Power Company to 
Update the Environmental Investment Carrying Costs Riders, Case No. 11-1337-EL-RDR, 
Finding and Order at 4-5 (June 29, 2011), available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A11F29B45725J86374. 
5 The collection of the $86 million between 2009 and 2011 was authorized by the Commission in 
the following cases.  In the Matter of the Application of Columbus Southern Power Company 
and Ohio Power Company to Update Each Company's Enhanced Service Reliability Rider, Case 
No. 10-163-EL-RDR, Compliance Tariffs of Columbus Southern Power Company (Aug. 27, 
2010), available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A10H27B65645G92710; In the 
Matter of the Application of Columbus Southern Power Company and Ohio Power Company to 
Update Their Enhanced Service Reliability Riders, Case No. 11-1361-EL-RDR, Application 
(Mar. 18, 2011), available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A11C18B70639I14062; In the 
Matter of the Application of Ohio Power Company to Update Its Enhanced Service Reliability 
Rider, Case No. 12-3285-EL-RDR, Application (Dec. 21, 2012), available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A12L21B51844F87959. 
6 See First ESP, Direct Testimony of David M. Roush at Exhibit DMR-5 (July 31, 2008), 
available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A08G31A90730J62309 (AEP-
Ohio’s witness testified that its POLR charge under its prior RSP rates collected approximately 
$54.2 million annually). 



 

{C47444:6 } 11 

POLR charge was ultimately overturned, AEP-Ohio was able to retain $368 million in POLR 

charges that the Commission and Court concluded were already collected from customers.  In re 

Application of Columbus S. Power Co., 138 Ohio St.3d 448, 2014-Ohio-462, ¶ 53-54.  Had AEP-

Ohio withdrawn the First ESP, AEP-Ohio and its shareholder would not have enjoyed all of the 

compensation and electric bill increases that AEP-Ohio actually obtained during the term of the 

First ESP. 

 Because of the magnitude of the compensation and electric bill increases, which AEP-

Ohio actually received from the modified and approved First ESP, “the Commission believed a 

phase-in, and the attendant deferrals that are at issue here, was necessitated to protect the public.”  

Commission Merit Brief at 11.  Accordingly, to address the magnitude of the electric bill 

increases authorized under the First ESP, the Commission established annual total bill rate 

increase caps for AEP-Ohio’s customers between 6 and 8 percent for the period of 2009 through 

2011.  ESP I Order at 22 (AEP-Ohio Appx at 104).  As part of the modified and approved First 

ESP, the Commission also authorized AEP-Ohio to defer “[a]ny amount [of the rate increase] 

over the allowable total bill increase percentage levels” plus interest at an interest factor based 

upon AEP-Ohio’s weighted average cost of capital (“WACC”) which was 11.15%.  Id. at 22-24 

(AEP-Ohio Appx. at 104-106).7   

 The significant magnitude of the compensation and electric bill increases made available 

to AEP-Ohio by the modified and approved First ESP is also reflected in the annual earnings 

review, which R.C. 4928.143(F) requires the Commission to conduct during the term of an ESP 

to make sure that the ESP is not too rich for the EDU.  During the term of the First ESP, this 

                                            
7 The difference between the WACC interest factor initially authorized by the Commission, and 
the interest factor based upon AEP-Ohio’s long-term debt that was subsequently authorized by 
the Commission in the Order on appeal, is that the WACC interest factor includes an earnings 
component. 
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earnings review was conducted separately for the two AEP-Ohio utilities, Columbus Southern 

Power Company (“CSP”) and Ohio Power Company (“OP”), as the companies had not yet 

merged.  In reviewing CSP’s earning under the First ESP for 2009, the Commission found that 

CSP’s return on equity was approximately 20%, which the Commission found was significantly 

excessive when compared to the average 10 to 11% returns of comparable companies.  2009 

SEET Order at 21, 34-35.8  In the 2010 earnings review, the Commission found that CSP’s 

return on equity of approximately 17% was again significantly excessive when compared to the 

average return of comparable companies which ranged between 11 to 11.5%.  2010 SEET Order 

at 27-29.9  Although CSP was found to have significantly excessive earnings in 2009 and 2010, it 

was allowed to retain the portion of its earnings above the comparable group’s average but below 

the significantly excessive threshold established by the Commission.10  In effect, CSP was 

allowed to retain the portion of its First ESP’s earnings that were excessive but not significantly 

excessive.  The benefit of the First ESP’s rather generous earnings opportunity which AEP-Ohio 

actually obtained during the term of the First ESP would not have been available had AEP-Ohio 

withdrawn the First ESP. 

                                            
8 In the Matter of the Application Columbus Southern Power Company and Ohio Power 
Company for Application of the Significantly Excessive Earnings Test Under Section 
4928.143(F) of the Revised Code, and Rule 4901:1-35-10, Ohio Administrative Code, Case No. 
10-1261-EL-UNC, Opinion and Order (Jan. 11, 2011), available at: 
 http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A11A12A80651E62108. 
9 In the Matter of the Application Columbus Southern Power Company for Application of the 
Significantly Excessive Earnings Test Under Section 4928.143(F) of the Revised Code, and Rule 
4901:1-35-10, Ohio Administrative Code, Case Nos. 11-4571-EL-UNC, et al., Opinion and 
Order (Oct. 23, 2013), Available at: 
 http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A13J23B40243A38071. 
10 CSP’s significantly excessive earnings threshold was set at 17.6% and 17.56% for 2009 and 
2010, respectively.  Thus, CSP’s effective earnings under the First ESP were 17.6% for 2009 and 
17.56% for 2010.   
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 On August 1, 2012, the Commission issued the Order from which this appeal stems.  In 

this Order, the Commission reviewed the impact on customers from continuing to apply an 

interest factor of 11.15% to the total deferral balance (which included the principal of the rate 

increase that exceeded the rate increase caps, plus the interest at 11.15% that had already accrued 

on the principal).  Order at 18-19 (AEP-Ohio Appx. at 26-27).  The Commission indicated that if 

the total deferral balance (the portion of the rate increase above the rate caps plus already 

accumulated interest) were to continue accumulating interest at 11.15%, the total deferred 

amount to collect from customers would be $772,603,180.  Order at 7 (AEP-Ohio Appx. at 15).  

The Commission concluded that continuing interest at a rate of 11.15% was excessive and 

improper in view of the fact, among others, that there was no longer any collection risk for AEP-

Ohio and directed AEP-Ohio to reduce, on a prospective basis, the interest factor applied to the 

deferred balance (the portion of the rate increase that exceeded the rate caps plus the interest that 

had already accumulated at 11.15%) to an interest factor based upon AEP-Ohio’s long-term cost 

of debt, which was 5.34%.  Id. at 17-20 (AEP-Ohio Appx. at 25-28).11  The Commission’s 

prospective modification to the interest factor was projected to reduce the total amount to be 

collected from customers to $642,417,274, a difference of approximately $130 million.  Id. at 7 

(AEP-Ohio Appx. at 15).   

 While the Commission’s decision did reduce the total amount of revenue that AEP-Ohio 

could collect during the phase-in period following the term of the First ESP, it did not reduce the 

                                            
11 The Commission’s decision provided the substantive basis to support the interest rate 
reduction identifying that its precedent supported prospective interest rate reductions on deferrals 
once collections began.  Order at 18-19 (AEP-Ohio Appx. at 26-27).  The Commission further 
claimed that the reduction was warranted due to the lingering effects that the economic recession 
was having on customers, the fact that AEP-Ohio’s risk of non-collection significantly reduced 
when it began collections, and recent statutory changes that would allow AEP-Ohio to securitize 
the deferral and receive immediate cash proceeds.  Id. 
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principal amount of the rate increase that exceeded the annual rate increase caps and it did not 

disallow any collection of the interest that had already accrued at the 11.15% rate.   

 Although AEP-Ohio failed to supply the Court with an analysis of any injury that might 

properly be attributed to an asserted deprivation of right to withdraw from and thereby terminate 

the First ESP, the Commission correctly identified that AEP-Ohio did not suffer any actual 

injury.  Commission Merit Brief at 11.  If AEP-Ohio exercised the right to withdraw from the 

First ESP when the Commission issued its Order on August 1, 2012, AEP-Ohio would have 

terminated its ability to collect the $642 million deferral balance (that is subject to the interest 

factor at issue in this appeal) which the Commission authorized as part of that Order.12  Viewed 

from another angle, had the Commission’s modification to the interest rate been ordered in 

March 2009, an election to withdraw from the First ESP would have required AEP-Ohio to forgo 

$786 million in extra compensation authorized under the First ESP, and an additional $730 

million which it actually collected as a result of the First ESP.13  Accordingly, AEP-Ohio would 

never have exercised a right to withdraw from the First ESP and had it done so, there would have 

                                            
12 AEP-Ohio would have also had to forgo collection the $9.1 million per month rate increase 
associated with the pre-2009 environmental investment, plus the monthly revenue collections 
AEP-Ohio received associated with environmental investment made during the term of the First 
ESP and its incremental vegetation management.  As of August 1, 2012, the POLR charge under 
the First ESP had been eliminated.  Accordingly, had AEP-Ohio elected to withdraw from the 
First ESP on August 1, 2012, it would have been able to collect approximately $4.5 million in 
additional POLR revenue (1/12 of $54.2 million) during the month of August 2012 until AEP-
Ohio’s successor SSO rates became effective on September 1, 2012.   
13 The difference between the $786 million and the $730 million takes into account the fact that 
AEP-Ohio was authorized to increase its POLR charge by $98 million annually (to a total of 
$152.2 million, annually) for the 36-month initial period of the First ESP, but the POLR charge 
was effectively eliminated 7 months before the end of the 36 months.  The $786 million is 
calculated as the total of the following: $293 million in incremental POLR revenue; $330 million 
in pre-2009 environmental investment costs; $77 million in environmental costs incurred during 
the term of the First ESP; and $86 million in incremental vegetation management cost recovery.   
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been, by operation of law, no phase-in or any question about the amount of interest that might be 

includable as part of the phase-in recovery amount.  

 In sum, AEP-Ohio experienced no injury and this is made clear by a comparison of the 

actual compensation, which AEP-Ohio collected during the term of the First ESP as compared to 

the compensation that AEP-Ohio would have obtained had it exercised a right to withdraw the 

First ESP.  Had AEP-Ohio elected to withdraw from the First ESP, R.C. 4928.143(B)(2)(b) 

would have required AEP-Ohio to return to SSO compensation at a significantly lower level than 

the compensation which AEP-Ohio actually collected and is still collecting as a result of the First 

ESP.  AEP-Ohio did not present the Court with any arguments or analysis for the Court to 

conclude that by not withdrawing from the First ESP AEP-Ohio suffered an actual injury.  As 

explained by the Commission in its brief AEP-Ohio would never have made the election to 

withdraw from the First ESP because it would have caused AEP-Ohio to “unilaterally reduce its 

own income.”  Commission Merit Brief at 11.  Without a demonstration of an actual injury, 

AEP-Ohio was not entitled to a reversal of the Commission’s decision on the grounds asserted 

by AEP-Ohio. 

B. The Commission’s modification occurred before the expiration of the rates 
under the First ESP and therefore AEP-Ohio was not deprived of its right to 
withdraw from the First ESP’s rates 

 The Court rested its decision to reverse the Commission’s Order on the conclusion that 

the Commission deprived AEP-Ohio of the right to withdraw from its First ESP because the 

Commission modified a term of the First ESP after the First ESP had expired.  See Opinion at ¶ 

24-26.  The First ESP, however, continued by operation of law through August 31, 2012.  If 

AEP-Ohio had a right to withdraw at any time during the First ESP following a modification to 

the ESP by the Commission, then AEP-Ohio was not deprived of this right as the First ESP’s 
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rates were still in effect when the Commission issued its Order prospectively modifying the 

interest rate that applies to the phase-in deferral balance. 

 The term of the First ESP extended beyond December 31, 2011, by operation of law, 

when AEP-Ohio failed to successfully prosecute its initial application to establish a second ESP 

(“Second ESP”).  In 2011, AEP-Ohio filed an application to establish its Second ESP effective 

January 1, 2012.  Order at 2 (AEP-Ohio Appx. at 10).  On September 7, 2011, AEP-Ohio 

submitted a Stipulation and Recommendation (“Stipulation”) that recommended approval of 

AEP-Ohio’s Second ESP, as modified by the Stipulation.  Id. at 4 (AEP-Ohio Appx. at 12).  The 

Stipulation was contested by many parties, but the Commission initially approved the Stipulation 

on December 14, 2011 (thereby significantly increasing electric bills once again and creating a 

huge backlash from customers and public officials).  Order at 5 (AEP-Ohio Appx. at 5).  On 

rehearing, the Commission reversed its approval of the Stipulation and the Second ESP.  Id. at 6.  

(AEP-Ohio Appx. at 14).  As required by R.C. 4928.143(C)(2)(b), in its Entry on Rehearing 

reversing its prior approval of the Second ESP, “[t]he Commission directed AEP-Ohio to file, no 

later than February 28, 2012, new proposed tariffs to continue the provisions, terms, and 

conditions of its first ESP.”  Id.; see also OCC Second Merit Brief at 8 (On February 23, 2012, 

the Commission issued an Entry on Rehearing reversing its prior authorization for AEP-Ohio’s 

Second ESP and “order[ing] AEP to replace the ESP 2 rates . . . with rates from its previous 

electric security plan, ESP 1.”).  AEP-Ohio complied with this directive and its First ESP was 

restored effective March 9, 2012.  In the Matter of the Application of Columbus Southern Power 

Company and Ohio Power Company to Establish a Standard Service Offer Pursuant to Section 
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4928.143, Revised Code, in the Form of an Electric Security Plan, Case Nos. 11-346-EL-SSO, et 

al., Entry at 6 (Mar. 7, 2012) (hereinafter “AEP-Ohio Second ESP Case”).14 

 AEP-Ohio submitted a second application to establish its Second ESP, and while review 

of this second application remained pending, the First ESP continued.  On August 1, 2012, the 

Commission issued the Order on appeal in this matter, which, as viewed by the Court, modified a 

term of the First ESP.  On August 8, 2012, the Commission approved AEP-Ohio’s Second ESP, 

with additional electric bill increases effective September 1, 2012.  AEP-Ohio Second ESP Case, 

Opinion and Order (Aug. 8, 2012) (IEU-Ohio Appx. at 83-168);15 AEP-Ohio Second ESP Case, 

Entry at 2 (Aug. 22, 2012) (finding that the Second ESP rates “should be implemented with the 

first billing cycle of September” 2012).16  Thus, when the Commission issued the Order on 

appeal prospectively modifying the interest rate to be applied by AEP-Ohio during the deferral 

collection period, the First ESP was still in effect.  Accordingly, AEP-Ohio could have exercised 

its statutory right to withdraw from the First ESP’s rates following the Commission’s interest 

rate modification on August 1, 2012.  For the reasons explained above, it would have been 

foolish for AEP-Ohio to have done so, but the withdrawal right existed at the time of the 

modification. 

 Because the Court’s June 2, 2015 Opinion erroneously assumes that the term of the First 

ESP had ended so that AEP-Ohio could not have withdrawn from the First ESP, the Court should 

grant this Motion for Reconsideration. 

                                            
14 Available at:  
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A12C07B41401H07282. 
15 Available at: 
 http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A12H08B40046F08138. 
16 Available at: 
http://dis.puc.state.oh.us/ViewImage.aspx?CMID=A1001001A12H22B41514A36904. 
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C. The practical effect of the Court’s decision is that customers will be paying 
an excessive interest rate on a deferral balance that is inflated due to the 
effects of significantly excessive, retroactive, and unlawful rate increases 
authorized under the First ESP 

 The effect of the Court’s Opinion is to provide another customer-funded windfall to 

AEP-Ohio.  This Court determined that a portion of the total rate increase AEP-Ohio secured 

under the First ESP was unlawful because the Commission retroactively increased AEP-Ohio’s 

rates by $63 million in 2009.  In re Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-

1788, ¶ 8-14.  The Court concluded, however, that it was barred from ordering a refund of the 

$63 million  Id. at ¶ 9-21 (citing Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 

166 Ohio St. 254, 141 N.E.2d 465 (1957)).  The Court also found that a separate charge, the 

provider of last resort or POLR charge, that was designed to collect $456.6 million ($152.2 

million annually) between 2009 and 2011, was against the manifest weight of the evidence and 

remanded the case back to the Commission for further proceedings.  In re Columbus S. Power 

Co., 128 Ohio St.3d 512, 2011-Ohio-1788, ¶ 22-30. 

 Following the remand, the Commission determined that AEP-Ohio failed to justify the 

continuance of the charge, but refused to reduce the deferral balance by $368 million, the amount 

that the Commission found had already been collected under the POLR charge.  See IEU-Ohio 

Second Merit Brief at 34; OCC Second Merit Brief at 3, 15.  A second appeal came before this 

Court, where the Court found that its aged decision in Keco barred an adjustment to the deferral 

balance.  In re Application of Columbus S. Power Co., 138 Ohio St.3d 448, 2014-Ohio-462, ¶ 

53-54. 

 Due to the nature of how the portion of total rate increase that exceeded the annual total 

bill rate increase caps was calculated, the $63 million retroactive rate increase and the $368 

million of unsupported POLR charges caused the deferred rate increase to be at least $431 
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million greater than it otherwise would have been had these unlawful and unreasonable charges 

not been authorized in the first instance.  During the First ESP, the deferral balance ballooned 

largely in part due to the effects of the $431 million in unlawful and unreasonable charges and 

the authorized interest rate of 11.15%.  The Commission determined that, on a prospective basis, 

the continuation of the 11.15% interest rate was excessive and a reasonable interest rate to be 

used prospectively was 5.34%.  The Commission’s prospective modification reduced, for reasons 

well explained by the Commission, the impact on customers by $130 million relative to the extra 

compensation that AEP-Ohio would have received during the phase-in deferral recovery period 

(which itself extends beyond the term of the First ESP).  This reduction in compensation is 

substantially smaller than the increase in compensation that AEP-Ohio actually collected and is 

still collecting as a result of the First ESP, all of which would have been prohibited by operation 

of law had AEP-Ohio withdrew and terminated the First ESP. 

 This Court’s decision to reinstate the 11.15% interest rate deemed excessive by the 

Commission, and which will be applied to the deferral balance that is calculated based upon 

AEP-Ohio’s retention of the $431 million specified above, results in another windfall to AEP-

Ohio.  However, as discussed in the prior sections, a reversal of the Commission’s Order in ways 

that subjects AEP-Ohio customers to an extra burden of some $130 million is not reasonable or 

required based on the law or facts. 

IV. CONCLUSION 

 Customers served by AEP-Ohio have suffered significant harm from the authorization of 

AEP-Ohio’s First ESP, which has resulted in significantly excessive earnings for AEP-Ohio.  

The First ESP included an unlawful $63 million retroactive rate increase, and the $368 million 

“windfall” associated with a charge that was not supported by the evidence before the 

Commission.  This $431 million is reflected in the total rate increase that exceeded the annual 



 

{C47444:6 } 20 

rate increase caps under the First ESP, and which has been deferred with interest for future 

collection.  If AEP-Ohio would have elected to withdraw from the First ESP pursuant to R.C. 

4928.143(C)(2)(a), as it argues it was deprived of doing, these excessive rate increases would not 

have fallen on customers.  Effectively, AEP-Ohio has urged the Court to reverse the Commission 

because it was deprived of the ability to reduce its rates by many hundreds of millions of dollars.  

It is obvious that this is not an actual injury to AEP-Ohio.    

 Furthermore, the factual basis that AEP-Ohio’s argument hinges upon is incorrect.  When 

the Commission prospectively modified the interest rate at issue in this appeal, the First ESP 

rates remained effective.  Nothing prevented AEP-Ohio from seeking to withdraw from the First 

ESP’s rates.  Of course, even with the Commission’s prospective modification to the interest rate 

that applies to the deferral balance, AEP-Ohio elected to continue collecting the First ESP’s rates 

which were significantly greater than the rates AEP-Ohio would have had to implement upon 

withdrawing pursuant to R.C. 4928.143(C)(2)(b). 

 In sum, AEP-Ohio was not harmed from continuing under the First ESP and was not 

prevented from withdrawing from the First ESP’s rates following the Commission’s prospective 

interest rate modification.  Therefore, IEU-Ohio requests that the Court grant this Motion for 

Reconsideration, modify its Opinion so as to deny AEP-Ohio’s proposition of law regarding R.C. 

4928.143(C)(2)(a), and vacate the portion of the Opinion remanding the case back to the 

Commission with instructions to increase the interest factor that applies to the deferred rate 

increase.  Alternatively, and mindful of the larger context that already leaves AEP-Ohio’s 

customers hundreds of millions of dollars worse off as a result of illegally authorized rate 

increases, IEU-Ohio urges the Court to grant reconsideration and revise its remand instructions 

contained in the Opinion.  More specifically, IEU-Ohio alternatively urges the Court to revise the 
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remand instructions so that the Commission need not make AEP-Ohio’s customers worse off 

(more rate increases) if the Commission finds that the amount of compensation that AEP-Ohio 

has actually received and will yet receive (through the phase-in deferral) as a result of the First 

ESP is greater than the compensation that AEP-Ohio would have received had AEP-Ohio 

exercised a right to withdraw and terminate the First ESP. 

 If this Court does not grant this Motion for Reconsideration, AEP-Ohio’s customers will 

face raw injustice.  As things presently stand, the Court has ordered the Commission to impose 

an interest rate deemed excessive by the Commission on a balance that includes an unlawful $63 

million increase and $368 million of unsupported POLR charges that this Court has already 

described as a windfall to AEP-Ohio.  This outcome is not required by the law or facts and 

should not be allowed to stand. 
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