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STATEMENT OF FACTS: 

In its Second Motion for Judgment on the Pleadings filed in the trial court on 

October 7, 2013, Appellee Olentangy Local School District Board of Education 

assumed that all facts pled in Appellant White's First Amended Complaint with 

attachments were true pursuant to ORCP Rule 12(C). (R. 25, Motion, p. 2). 
1
 

The undisputed facts upon which the trial court and the Fifth District Court of 

Appeals each granted judgment on the pleadings for Appellees are thus as pled: 

  1.   Board Members David King, Julie Feasel, Kevin O'Brien, and Stacy 

Dunbar actively collaborated with and utilized District employees during work 

hours to assist in the preparation and publication of an official Board policy 

statement to the public in response to the Dispatch editorial. (such policy statement 

cited, hereinafter, as the "Response"). (R. 17, Amended Complaint, Ex. 3-3; 

Appdx., p. 53). 

  2.  Board President David King instructed Board Superintendent Wade Lucas, 

Board members Feasel, O'Brien, and Dunbar, and District staff members Niehaus, 

Martin and Truett to collaborate on the Response. (R. 17, Ex. 3-3;  Appdx., p. 53). 

                                            
1
  Appellant White hereby adopts the record references to original documents  

  as set forth in the Case History ("Record") dated February 28, 2014,  

  maintained by the Clerk of Court in trial court Case No. 13 CVH-04-0352,  

  copy attached in the Appendix, p. 88-94.  References to the Record are cited  

  as “R. #__, Doc. Name, Ex. ___, p. ___,”.  References to documents  

  contained in the Appendix/Supplement are cited as "Appdx., p. ___". 
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  3.   Board President David King circulated the final draft Response to the 

group for approval and personally signed and submitted the Response to the 

Dispatch in his capacity as President of the School Board. (R. 17, Exs. 3-19, 3-34;  

Appdx., p. 69, 84). 

  4.   Board Superintendent Wade Lucas provided input to the Response and 

approved the Response. (R. 17, Exs. 3-21, 3-23; Appdx., p. 71, 73). 

  5.   Board Member Julie Feasel contacted the Dispatch herself, suggested a 

list of items to include in the Response, advised the group on the proper method of 

publishing the Response, and approved the Response. (R. 17, Exs. 3-1, 3-5/6, 3-13; 

Appdx., p. 51, 55-56, 63). 

  6.   Board Member Kevin O'Brien submitted edits to the Response and 

submitted a draft of the Response to the Dispatch, and approved the Response. 

(R. 17, Exs. 3-6, 3-22, 3-28, 3-30/31; Appdx., p. 56, 72, 78, 80-81). 

  7.   Board Member Stacy Dunbar communicated her input to the Response , 

and approved the Response. (R. 17, Exs. 3-4, 3-32; Appdx., p. 54, 82). 

  8.   Asst. Superintendent Linda Martin drafted a preliminary response and 

revisions (R. 17, Ex. 3-7;  Appdx. p. 57).  District staff members Teresa Niehaus, 

Linda Martin, Karen Truett, and Krista Davis all participated in the formulation and 

publication of the Response. (R. 17, Exs. 3-3, 3-5, 3-7/11, 3-14/20, 3-24/27, 

3-33; Appdx., p. 53, 55, 57-61, 64-70, 74-77, 83). 
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  9.  The first draft of the Response submitted to the Dispatch was signed by 

Board Members King, Dunbar, Feasel, and O'Brien in their official capacities as 

Board Members. (R. 17, Exs. 3-28, 3-31, 3-33; Appdx., p. 78, 81, 83). 

  10.   The final Response was signed by David King in his capacity as Board 

President and indicated that it was published with the consent of four of the five 

Board Members, i.e. David King, Julie Feasel, Kevin O'Brien, and Stacy Dunbar. 

(R. 17, Ex. 3-35/36; Appdx., p. 85-86). 

    11.   Mr. White was never consulted about the Response before issued or 

published, was not included in any of the e-mail communications contained in Ex. 

"3", was not given any opportunity to vote for or against issuance of the Response, 

and never received any minutes relating to the public policy statement purportedly 

issued by and on behalf of the Board. (R. 17, Amended Complaint, ¶ 21). 

  12.   The Response issued on October 13, 2012 and published by the Dispatch 

on October 27, 2012 constituted a vote to affirm Board Policy No. 0148.1(B) issued 

on September 25, 2012. (R. 17, Exs. 1-1/2; Appdx., p. 45-46). 

  13.   On April 25, 2013, Plaintiff White filed a civil action in this case below 

against Defendants King, Feasel, O'Brien, and Dunbar alleging the Defendants 

violated the Ohio Open Meetings Statute by the acts described above. 

(R. 2, Complaint). 
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14.   Later that evening on April 25, 2013, a regular meeting of the Board was 

called to order.  Mr. White advised the Board of the suit filed against them that day 

and moved that "no public monies be spent defending the 4 board members, or in 

the alternative, if any public monies are spent defending the 4 board members, those 

members agree to reimburse the district for any monies spent".  The motion died for 

lack of a second. (R. 17, Ex. 4; Appdx., p. 87). 

15.   After voting against Mr. White's motion, Board Members King, Feasel, 

O'Brien, and Dunbar voted in Board Agenda Item 13-150 to ratify the "... letter to 

the editor that 4 Board members submitted to the Columbus Dispatch in response to 

an October 11, 2012 editorial".  (R. 17, Ex. 4; Appdx., p. 87). 

16.   In that same vote, Board Members King, Feasel, O'Brien, and Dunbar 

voted that the "... Board denies that it violated the Open Meetings Statute...".  Mr. 

White abstained from both such votes that evening. (R. 17, Ex. 4; Appdx., p. 87). 

17.   In the Amended Complaint, ¶22, under the section entitled, "The Facts", 

Mr. White specifically alleged that, "The Response issued on October 13, 2012 and 

published by the Dispatch on October 27, 2012 constituted a vote to affirm Board 

Policy No. 0148.1(B) issued on September 25, 2012". (R. 17, Amended Complaint, 

¶ 22). 
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18.   Likewise, Mr. White specifically alleged at ¶27 of his Amended 

Complaint that, "By affirmatively ratifying the 'letter to the editor that 4 Board 

members submitted to the Columbus Dispatch in response to an October 11, 2012 

editorial' at the April 25, 2013 Board meeting, Defendants King, Feasel, O'Brien, 

and Dunbar officially confirmed that the letter to the editor was 'public business' by 

a 'public body' as those terms are used in the Open Meetings Statute, Ohio Rev. 

Code §121.22". (R. 17, Amended Complaint, ¶ 27). 

 

LEGAL ARGUMENT: 

Proposition Of Law Number I:   

  

Under the Ohio Open Meetings Statute, Ohio Rev. Code §121.22, liberally 

construed, private deliberations concerning official business are 

prohibited, whether such deliberations are conducted in person at an actual 

face-to-face meeting or by way of a virtual meeting using any other form 

of electronic communication such as telephone, e-mail, voicemail, or text 

messages. 

 

Proposition Of Law Number II:   

 

Under the Ohio Open Meetings Statute, Ohio Rev. Code §121.22, when a 

board of education formally votes to ratify a prior action, the ratified prior 

action constitutes "public business" under the Statute. 
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     1.   Standard of Appellate Review, De Novo: 

 

In Dillon v. Farmers Insurance of Columbus, Inc., 2014-Ohio-431, 

2013CA0014 (OHCA5), the Fifth District Court of Appeals said: 

{¶18} Our review of the trial court's decision on a judgment on the pleadings 

is de novo. See State v. Sunfronko, 105 Ohio App.3d 504, 644 N.E.2d 596 

(4th Dist. 1995). When reviewing a matter de novo, this Court does not give 

deference to the trial court's decision. Eagle v. Fred Martin Motor Co., 157 

Ohio App.3d 150, 809 N.E.2d 1161, 2004-Ohio-829. "Under Civ.R. 12(C), 

dismissal is appropriate where a court (1) construes the material allegations in 

the complaint, with all reasonable inferences to be drawn therefrom, in favor 

of the nonmoving party as true, and (2) finds beyond doubt, that the plaintiff 

could prove no set of facts in support of his claim that would entitle him to 

relief." State ex rel. Midwest Pride IV, Inc. v. Pontious, 75 Ohio St.3d 565, 

570, 664 N.E.2d 931 (1996). 

 

Based upon that legal authority, it is respectfully submitted that this Court  

should review the Second Motion for Judgment on the Pleadings de novo. 

     2.  Duty of Trial Court to Liberally Construe the Statute: 

 Ohio Rev. Code § 121.22 (the "Statute") reads, in relevant part, as follows: 

(A) This section shall be liberally construed to require public officials to take 

official action and to conduct all deliberations upon official business only in 

open meetings unless the subject matter is specifically excepted by law. 

 

 In its Memorandum Contra Jurisdiction filed in this Court on November 14, 

2014 at p. 1-2 Appellees attempted to attach Senate Bill 93 in an impermissible 

attempt to support their argument that this Court should consider the legislative 

intent underlying the Statute and should defer to the Ohio Legislature on the 

question whether e-mail deliberations are prohibited meetings under R.C. §121.22.  
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 The Clerk properly refused to allow that attachment but the issue of 

legislative intent has been raised by Appellees.  In Slingluff v. Weaver (1902), 

66 Ohio St. 621, 64 N.E. 574, paragraph one of the syllabus, this Court established 

the foundational construction standard on legislative intent, ruling as follows: 

"[T]he intent of the law-makers is to be sought first of all in the language 

employed, and if the words be free from ambiguity and doubt, and express 

plainly, clearly and distinctly, the sense of the law-making body, there is no 

occasion to resort to other means of interpretation. The question is not what 

did the general assembly intend to enact, but what is the meaning of that 

which it did enact. That body should be held to mean what it has plainly 

expressed, and hence no room is left for construction."  

 

Likewise, in Provident Bank v. Wood (1973), 36 Ohio St.2d 101, 105-106, 

65 O.O.2d 296, 298, 304 N.E.2d 378, 381, this Court ruled: 

"It is a cardinal rule that a court must first look to the language of the statute 

itself to determine the legislative intent. * * * If that inquiry reveals that the 

statute conveys a meaning which is clear, unequivocal and definite, at that 

point the interpretative effort is at an end, and the statute must be applied 

accordingly."  

 

Ohio Rev. Code §1.49, Determining legislative intent, reads as follows: 

 

If a statute is ambiguous, the court, in determining the intention of the 

legislature, may consider among other matters: 

 

(A)   The object sought to be attained; 

(B)   The circumstances under which the statute was enacted; 

(C)   The legislative history; 

(D)   The common law or former statutory provisions, including laws 

 upon the same or similar subjects; 

(E)   The consequences of a particular construction; 

(F)   The administrative construction of the statute. 

 



 

 8

 The language of the Ohio Open Meetings Statute, R.C. §121.22 is not 

ambiguous, it is clear, unequivocal and definite.  "The elements of the statutory 

definition of a meeting [under R.C. §121.22] are, (1) a prearranged discussion,    (2) 

a discussion of the public business of the public body, and, (3) the presence at the 

discussion of a majority of the members of the public body." State ex rel. Cincinnati 

Post v. Cincinnati, 76 Ohio.St.3d 540, 543, 1996-Ohio-372.   

 Each of those elements of the Statute were met by the facts alleged in 

Plaintiff's Amended Complaint and are summarized, as follows: 

(1) a prearranged discussion:  The October 11, 2012 e-mail from Board 

president King to Board members Feasel, Dunbar, and O'Brien advising them of 

King's plan to meet the next day constituted notice of a prearranged discussion to 

commence on October 12, 2012.  Mr. King specifically used the word "meeting" in 

his e-mail to communicate that he had a specific action plan in mind and was 

seeking majority support for that rule or resolution from the Board. 

(R. 17, Ex. 3-3; Appdx., p. 53). 

 The dialogue between the four Board members which commenced on 

October 12, 2012 and culminated with publication of the Response on October 27, 

2012 was a pre-arranged discussion of public business led by Mr. King.  
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 (2) a discussion of the public business of the public body:    Per Mr. King's e-

mail notice on October 11, 2012, the purpose of the meeting on October 12, 2012 

was to respond to the Dispatch and to consider board action against Mr. White. 

Neither the trial court nor the court of appeals cited any case law or statutes in 

determining whether the Response in this case was public (i.e. official) business or 

not.  Instead, both courts simply ruled that the Response was not public business 

because, in their view, there was no pending rule or resolution before the Board, 

because the four members did not meet in person, and because "sporadic emails" are 

not included in the statutory definition of a "meeting" under the Statute. (Opinion, p. 

6, Entry Granting Motion, p. 6; Appdx., p. 27, 38). 

 Both the trial court and the court of appeals ruled that the Board's ratification 

of its October 27, 2012 letter to the editor at the Board meeting on April 25, 2013, 

six months later, did not retroactively convert that letter into public business. 

(Opinion, p. 6, Entry Granting Motion, p. 6; Appdx., p. 29, 38). 

 In the case of Covert v. Ohio Auditor of State, 2006-Ohio-2896, 05CA3044 

(OHCA8), however, the Eighth District Court of Appeals ruled that a delay of seven 

months between the termination of an employee by the ADAMH Executive Director 

and ratification of such termination by the ADAMH Board did not render the prior 

termination ineffective and that such termination was effective as a matter of law on 

the earlier date. 
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 Likewise, the act of "Ratification" is defined by Black's Law Dictionary, 

Sixth Ed., 1990, p. 1261-1262, in relevant part, as follows: 

"It [ratification] is equivalent to a previous authorization and relates back in 

time when act ratified was done...". 

 

 So, when the Board ratified its October 27, 2012 Response as the official 

policy position of the Board concerning Board Policy No. 0148.1(B) issued 

September 25, 2012, it also ratified the private deliberations that preceded the 

issuance of that Response. 

By voting to ratify their previous deliberations and published policy statement 

on April 25, 2013, the Board itself certified that its actions in October, 2012 were 

deliberations upon official business at that time.  The finding to the contrary by the 

trial court and the court of appeals were erroneous as a matter of law, contrary to the 

plain meaning and intent of the Statute, and should be reversed. 

 It is a reasonable inference under Civil Rule 12(C) that by ratifying their prior 

private deliberations at the Board meeting on April 25, 2013, the Board understood 

and acknowledged the legal insufficiency of the procedure by which the Response 

had been privately deliberated, privately structured, and privately executed as the 

purported official public policy of the Board on a pending matter. 
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 The Board ratified the Response because it knew its prior private 

deliberations over the matter were unlawful.  They sought to correct their error.  

The ratification of the Response is strong evidence the Board did deliberate on 

official public business in private in violation of the Ohio Open Meetings Statute. 

In addition, the trial court ruled that the board members could not be sued 

individually and were immune from suit in this case because the Response was 

signed by Board Members King, Dunbar, Feasel, and O'Brien "acting solely in their 

official capacity". (Entry Granting Motion, p. 4-5; Appdx., p. 36-37). 

It stands to reason that an action taken by a majority of state officials on a 

board, acting solely in their official capacity, constitutes the doing of official public 

business, prima facie.  If the business performed was private in nature, the 

defendants would not be entitled to political subdivision immunity.  The trial court 

itself premised dismissal of the individual claims on its finding of fact that that the 

Response was official business.  Its subsequent finding that the Response was not 

official business under the Statute is inconsistent and demonstrates error. 

 As to the element of "public body", a school board is a public body or "body 

politic" under Ohio Rev. Code §121.22(B)(1)(a) and R.C. §3313.17.  There is no 

dispute between the parties concerning that issue. 
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    In sum, Mr. White contends that all of the e-mail messages back and forth 

between the four Board members, plus the submission of drafts of the Response by 

board members and School District employees, collectively constituted a 

"discussion of the public business of the public body". 

 The trial court and court of appeals both ruled, however, that there was no 

prearranged discussion, no pending rule or resolution, and no public business 

discussed under the Statute.   

  Respectfully, both courts erred by failing to apply current Ohio law which 

holds that the practice of conducting several identical back-to-back, face-to-face 

sessions attended by fewer than a majority of its members is still a violation of the 

Statute.  State ex rel. Schuette v. Liberty Twp. Bd. of Trustees, Delaware App. No. 

03-CAH-11064, 2004-Ohio-4431, ¶35; State ex rel. Cincinnati Post v. Cincinnati, 

76 Ohio.St.3d 543-544, 1996-Ohio-372. 

 In the Cincinnati Post case, an actual face-to-face meeting of a majority of 

the board was not required so long as a majority of the board did in fact 

communicate on the subject matter, albeit incrementally.  This Court found that the 

majority did deliberate on the subject matter as a group in a non-public manner.  

A series of discreet e-mail communications between members is no different 

than a series of discreet personal meetings between members. The Cincinnati Post 

case thus provides current persuasive support for Propositions of Law #1 and #2.  
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Likewise, in State ex rel. Fairfield Leader v. Ricketts, 56 Ohio St.3d 97, 564 

N.E.2d 486 (Ohio 1990) the Mayor of Pickerington, Ohio attended a closed meeting 

where annexation was discussed. No specific proposals were made and no official 

action was taken at that time, although some annexation took place later.  The 

Mayor issued a press release afterward which described the discussions held on that 

day as "concerning the future development of Violet Township." Id., at p. 488.  

The conduct in Fairfield Leader also violated the Statute and, accordingly, 

the Fairfield Leader case also supports Propositions of Law #1 and #2. 

In the Fairfield Leader case, this Court held that, "... regular and special 

meetings are the only alternatives under the charter for a majority of the council to 

assemble to discuss public business, and we reject the theory that the January 28 

meeting was neither of these.  Indeed, like the unannounced council meeting with 

the mayor in State, ex rel. Plain Dealer Publishing Co., v. Barnes (1988), 38 Ohio 

St.3d 165, 167, 527 N.E.2d 807, 810, the January 28 meeting here was within the 

ambit of the special meeting category of the Pickerington Charter".  Id, at 490. 

 Appellant White submits that the e-mail deliberations / meetings in this case 

are equivalent in substance to both the incremental meetings which violated the 

Statute in Cincinnati Post and Schuette, Supra, and the generic private meeting to 

discuss public business which also violated the Statute in Fairfield Leader, Supra.  
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(3) the presence at the discussion of a majority of the members of the public 

body: Four of five board members actively participated in the deliberations over the 

Response by e-mails and phone.  The Response was signed by the president of the 

School Board with the consent of a majority of the Board. 

As such, a majority of the board was virtually present at the discussion and 

issuance of the Response.  The majority of that public body therefore violated the 

Statute by deliberating and acting in private. 

 This Court is requested to hold that private electronic deliberations upon 

official business are prohibited under the Statute. 

3.   Standard of Judicial Review, Motion for Judgment on the Pleadings: 

 

"A court must construe as true all of the material allegations in the complaint, 

with all reasonable inferences to be drawn therefrom, in favor of the nonmoving 

party. Whaley v. Franklin Cty. Bd. of Commrs., 92 Ohio St.3d 574, 581, 752 N.E.2d 

267 (2001)". Schmitt v. Educational Serv. Ctr. of Cuyahoga Cty., 2012-Ohio-2208 

at ¶10, 970 N.E.2d 1187 (Ohio App. 8 Dist. 2012). 

As noted at ¶17 and ¶18 in the Statement of Facts above, Mr. White 

affirmatively alleged the following facts in his Amended Complaint:  

a.  The Response issued on October 13, 2012 and published by the  

Dispatch on October 27, 2012 constituted a vote to affirm Board Policy No. 

0148.1(B) issued on September 25, 2012. 
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b.   By affirmatively ratifying the "letter to the editor that 4 Board 

members submitted to the Columbus Dispatch in response to an October 11, 2012 

editorial" at the April 25, 2013 Board meeting, Defendants King, Feasel, O'Brien, 

and Dunbar officially confirmed that the letter to the editor was "public business" 

by a "public body" as those terms are used in the Open Meetings Statute, Ohio Rev. 

Code §121.22. 

 As noted above, this Court reviews this appeal de novo.  It must construe 

Ohio Rev. Code §121.22 liberally and it must construe the factual allegations and all 

reasonable inferences as true and in favor of Mr. White per Rule 12(C). 

Framed as such, this Court is urged to start from the factual premise that the 

Response by the Appellees was issued pursuant to a vote on official public business 

by a public body.  Any other interpretation of the Response would violate the 

burden-shifting standards imposed by Civ. R. 12(C) and Rev. Code §121.22.  

 To grant Appellees' motion, it must be shown beyond reasonable doubt that 

Mr. White could prove no set of facts from the complaint that would entitle him to 

relief.  Neither court below, though issued findings "beyond a reasonable doubt".   

 Regardless, the evidence proves that Appellees, (i) engaged in deliberations 

over Board policy consisting of a coordinated series of telephone calls and e-mail 

communications amongst Board members and staff, (ii) circulated drafts of a Board 

policy position statement intended to and actually published in the newspaper, (iii) 
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reached a joint consensus on the content of the Board policy position statement, (iv) 

authorized signing of the policy statement by the President of the School Board in 

his official capacity as president with the consent of the four named Board member 

defendants, and, (v) ratified the published public policy position statement by 

formal vote at the Board Meeting on April 25, 2013.   

 The cited evidence can only be construed pursuant to Civ. Rule 12(C) at this 

stage as undisputed proof that, (i) there was a prearranged discussion between the 

four Board Members initiated by Board President King and carried out by his staff 

and the named Board Members, (ii) that when Defendants were exchanging emails 

to develop the Response, there was a pending rule or resolution before the Board 

that had recently sparked sharp public controversy and was thus still under active 

consideration, i.e. Board Policy No. 0148.1(B) issued on September 25, 2012, and, 

(iii) that official business was discussed during the multiple e-mails and phone calls 

between Board members, District staff, and the Board president. 

 The only proper finding of fact from the facts alleged in the Amended 

Complaint is that the Board did conduct private deliberations concerning the 

official business action it took in this case, the Response.  There are no exceptions 

in the Open Meetings Statute which would exempt the policy deliberations and 

official public action which took place here, and which was later ratified by the 

Board. 
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The trial court, however, erroneously ruled in favor of Appellees, finding 

there was, "... no prearranged discussion between the Defendants", and ,"... when 

Defendants were exchanging emails to develop the response letter, there was no 

pending rule or resolution before the Board", and, "... there was no public business 

discussed". (Entry Granting Motion, p. 6; Appdx., p. 38). 

 The Court of Appeals affirmed the trial court's findings of fact and 

conclusions of law. (Opinion and Entry; Appdx., p. 30-31). 

  It is respectfully submitted that the trial court and the court of appeals 

materially and prejudicially erred by failing to liberally construe R.C. § 121.22  and 

by finding no prearranged discussion, no pending rule or resolution, and no public 

business discussed despite compelling evidence to the contrary. 

 Unless the Judgment Entries below are reversed, all public bodies throughout 

the State of Ohio will be allowed to conduct all public business in private by e-mail 

or other electronic means so long as they later ratify such private deliberations at a 

public meeting.  That outrageous conclusion of law would eviscerate the clear, 

unequivocal and definite language of the Open Meetings Statute and should not 

stand.  
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