Supreme Court of Ohio Clerk of Court - Filed June 30, 2015 - Case No. 2015-0484

IN THE SUPREME COURT OF OHIO
Case No. 15-0484

DEFIANCE COUNTY, OHIO,
Appellant, Appeal from the Ohio Board of Tax Appeals
V. :

JOSEPH W. TESTA, etadl.,

Appellee.
MERIT BRIEF OF APPELLANT
DEFIANCE COUNTY, OHIO
Frank J. Reed, Jr. (0055234) MICHAEL DEWINE,
(COUNSEL OF RECORD) ATTORNEY GENERAL OF OHIO
Stephen E. Chappelear (0012205) Melissa W. Baldwin (0066681)
AlanaR. Shockey (0085234) (COUNSEL OF RECORD)
Frost Brown Todd LLC Sophia Hussain (0081326)
10 West Broad St., Suite 2300 Assistant Attorneys General
Columbus, Ohio 43215-3484 Ohio Attorney General’ s Office
Phone: (614) 464-1211 30 E. Broad ., 25™ Floor
Facsimile: (614) 464-1737 Columbus, Ohio 43215
FReed@fbtlaw.com Phone: (614) 466-4986
SChappel ear @fbtlaw.com Facsimile: (866) 487-3731
A Shockey@fbtlaw.com Melissa.Baldwin@ohioattorneygeneral .gov

Sophia.Hussa n@ohi oattorneygenera .gov

Counsel for Appellant,

Defiance County, Ohio Counsel for Appellee,
Joseph W. Testa,
Tax Commissioner of Ohio



TABLE OF CONTENTS

Page
TABLE OF CONTENTS.....c ottt ittt ettt ebe st neesne e nne e i
TABLE OF AUTHORITIES ..ottt s s sne e iii
INTRODUGCTION ...ttt st ss e s e et b bbb s e s eb e ebeeb e s et e ns e e e e enes 1
STATEMENT OF FACTS AND PROCEDURE OF THE CASE.......ccooooiiiieeeeeeee 1
A. Defiance County Landfill isanot a Solid Waste Management District. .................. 2
B. Defiance County Landfill Fund isavoluntary fund that was created to ensure
better bookkeeping for the COUNLY. .......ccccoviiiriinic e e 2
C. The Defiance County Landfill is not owned or controlled by the Four County
Solid Waste District and remits separate feesto the DIStrict. ........coceeeiiiiiieiiccecniene 2
D. Defiance County properly filed its proposed transfer with the Tax Commissioner
and the Tax Commissioner erred when he denied the transfer of funds. ............cc.cc...... 3
E. TheBoard of Tax Appeals erred in upholding the Tax Commissioner’s Final
D= (= 011 0T o o OSSPSR 4
ARGUMENT ...ttt sttt s e st b e s b e te st e e e e eneeseereebesbeseeseeneeneas 4
Proposition of Law #1:
Transfer restrictions imposed by Revised Code 343.08 do not apply to the Defiance
County Landfill Fund, becauseit is a County Fund not a Solid Waste Management
D11 o U o SRR 4
A. Revised Code 343.08 applies only to Solid Waste Management District Funds. ............ 5
B. Defiance County is not a Solid Waste Management District, therefore, restrictions
on Solid Waste Management Districts do NOt appPlY......c.covieeveienieeninineeseeee e 5
Proposition of L aw #2:
Defiance County complied with all statutory requirementsin order to transfer funds
under Revised Code Chapter 5705 ........ccoiiieieieeieesiisiee e see e 7
A. Revised Code Chapter 5705 establishes certain public funds and creates a
framework for the transfer of fUNAS. ... 7



B. Defi

ance County Landfill Fund is not one of the eight funds required to be

established under Revised Code 5705.09. .....oovvi it e e et ee e e e e aaeeeeesssarreeeeessaans 7

C. Revi
County

sed Code 5705.16 provides the framework for the transfer of funds, Defiance
did everything required under the Revised Code 5705.16, and the proposed

transfer of funds should have been approved. ... 8

Proposition of L aw #3:

The Board of Tax Appeal’ s Decision was unlawful and unreasonable because it

was contrary to Revised Code 343.08 and 5705.16.........ccccvverierenieniiesie e 9
A. The Board of Tax Appeals Decision was unlawful because it was not in
accordance with Revised Code 343.08 and 5705.16. ........cccoereereereeinenenenie e 9
Proposition of L aw #4:
The correct standard of review iswhether the Tax Commissioner’s Decision was
[QWFUL OF TEASONADIE.........eceiciece e e e e se e naeeaeenne e 11
A. The Board of Tax Appeals erred when it determined that the appropriate standard
of review was abuse Of AiSCIELION. ......c.cccuiiiiiie e s sreesreeas 11
(0@ N[ I 15 RS 14
PROOF OF SERVICE .......cootiiiiiiiisiereeeee ettt sttt e st e te s ssesseseesessessessessenseneeneenes 15
APPENDIX Appx. Page
Appx. A - Notice of Appeal to the Ohio Supreme Court (March 25, 2015) ................ A-1
Appx. B - Decision and Order of the Board of Tax Appeas (February 27, 2015)....... B-1
Appx. C - Final Decision of the Tax Commissioner (March 26, 2014) ...........cccceeu... C-1
Appx. D - Resolution: In the Matter of Transfer of Funds from the Landfill Fund
(#073) to the Capital Improvements FUNd (HO72)........cccceverieriennneeiennne D-1
Appx. E - Transfer of Funds for Defiance County Board of Commissioners from
Landfill Fund to Capital Improvement FuNd ............cccooeveveninnnncesne e, E-1
APPX. F = R.C.5705.14 ...ttt nne s F-1
APPX. G - R.C.5705.15 ...ttt sne e G-1
APPX. H = R.C.5705.16 ...ttt sne e H-1
APPX. | = RUC. 34308ttt nen e -1



TABLE OF AUTHORITIES

Cases
Buck Township: Hardin County Fiscal Officer v. Levin, Board of Tax Appeals, Case No. 2010-
2106, 2013 WL 6833211 (OCtODEr 2, 2013)....ccueiuerieieieieerienierieseeseeseeseesessesseeessesseseeseesessenns 12
Buckley v. Wilkins, 105 Ohio St.3d 350, 2005-Ohio-2166, 355 826 N.E.2d 81...........c.ceeeneee.. 12
City of Nilesv. Union Ice Corp., 133 Ohio St. 169, 178, 12 N.E.2d 483 (1938) .......cccevvenvenne. 7,8
Deercreek Township Board of Trusteesv. Testa, Board of Tax Appeals, Case No. 2012-1357,
2014 WL 5406660 (September 19, 2014)........coeiererieieieeeieeiesieste e seeseeses e e ssesseseeseeseesens 12
Global Knowledge Training, L.L.C. v. Levin, 127 Ohio St.3d 34, 2010-Ohio-4411, 936 N.E.2d
AB3.....eeee ettt he R b £ R R e e e R e R R e E e b e R £ R e R £ Rt et bt e e e e e e neenn 911
J.M. Smucker, L.L.C. v. Levin, 113 Ohio St.3d 337, 340 2007-Ohio-2073, 865 N.E.2d 866....... 12
Lake Township of Stark County v. Kinney, Board of Tax Appea's, Case No. 82-F-525 (March 27,
TOBA) ..ot E bR R R e R e R e R bR A e e e e e et bbb n s 12
Lincoln Township Board of Trusteesv. Levin, Board of Tax Appea's, Case No. 2009-M-693,
2011 WL 5039829 (OCtODEr 18, 2011)......cceiueriiiiieieieiieiesiesiesee e e 12,13
Manfredi Motor Transit Co. v. Limbach, Board of Tax Appeals, No. 87-F-279, 1990 WL 175596
(AUGUSE 17, 1990) ...ttt st see ettt bbbt eb et st e s e e e e et bt bt ebe b e e e 12
Ohio Truckload Carriers, Inc. v Limbach, Board of Tax Appeals, No. 87-B-272, 1990 WL
208368 (JUNE 29, 1990).......ccueeueruereereereeseeeeesesesseseeseeseeseesessessessessesseseseeseeseesesseeseseessesens 11,12
Powelson v. Limbach, Board of Tax Appeals, No. 87-B-823, 1989 WL 162962 (December 22,
<1 ) ISP 12
Sark-Tuscarawas-Wayne Joint Solid Waste Management District v. Republic Services of Ohio,
5th Dist. Stark No. 2004-CA-00099, 2004-Ohi0-5710.........ccceouririrrreeeeeeese e see e sesseeennens 5
Sateexrel. Caley v. Tax Commission of Ohio, 129 Ohio St. 83 (1934)......ccccceveeverrieriernenn 10, 11
Sateexrel. Herman v. Klopfleisch, 72 Ohio St. 3d 581, 585, 651 N.E.2d 995 (1995) ............... 13
Satev. Cole, 94 Ohio App.3d 629, 634, 641 N.E.2d 732, 735 (1st Dist.1994) .......ccccecvrvruenene 13
Sate v. Moaning, 76 Ohio St. 3d 126, 129, 666 N.E. 1115 (1996) .........ccccererenererererienerieneenns 13

Wheeling Steel Corp. v. Porterfield, 24 Ohio St.2d 24, 27-28, 263 N.E.2d 249, 251 (1970) .. 6, 10



Statutes

L O A 01 OSSR passim
L O 457 1. Y PSP TR PP 3
R.C. 570509 ...t r e nnenne s 2,7,8
L O Y (0 1 TSSOSO 7,13
L O Y (0 01 5 TP UP PR R PR passim
L O S (0 0 OSSPSR passim
L O Yy 01 TP PR PSPPI 12
R.C. CRapter 5705.........ceiiiiiitirtiriee ettt sttt b e bbb e e s e b eb e b et e s e s e e e e neene e 7
Other Authorities

2013 Op. Att'Y Gen. NO. 2013-044 ..ot e 5



INTRODUCTION
Defiance County proposed to transfer $2,500,000 from its Landfill Fund to its Capital
Improvement Fund. This transfer was unlawfully denied by the Tax Commissioner for two
reasons. First, the Tax Commissioner erroneously treated Defiance County like a Solid Waste
Management District. The Defiance County Landfill is not Solid Waste Management District
and, for this reason, laws governing Solid Waste Management Districts do not apply. Second,
the Tax Commissioner improperly inserted additional legal requirements on the proposed
transfer that were not authorized pursuant to Revised Code 5705.15 and R.C. 5705.16. Findly,
the Board of Tax Appeas wrongly upheld the Tax Commissioner’s unlawful denia after
reviewing the decision for an abuse of discretion. The Tax Commissioner’s denia of the
proposed transfer must be overturned.
I. STATEMENT OF FACTSAND PROCEDURE OF THE CASE

Defiance County filed a proposed transfer of funds with the Tax Commissioner on March
3, 2014. See Defiance County BTA Case No. 2014-2059 Hearing Transcript, 25:19-21, Exhibits
A and B to the Hearing Transcript (“Hearing Tr.”) attached to the Appendix of this Brief for the
Court’s convenience, Satutory Transcript, 00012-00020 (“Statutory Tr.”). The County
proposed to transfer $2,500,000 from the Defiance County Landfill Fund to the Defiance County
Capital Improvement Fund. Id. The $2,500,000 to be transferred came from tipping fees
collected by the County and held in the Defiance County Landfill Fund. Hearing Tr. 47:20-24;
Statutory Tr. 00012-00020. The transfer was necessary to help pay for emergency repairs to the
Defiance County courthouse and for federally required Americans with Disabilities Act
renovations. See Hearing Tr. 25:19-21, Exhibit B to the Hearing Transcript, Statutory Tr. 00012-

00020. The Tax Commissioner denied this transfer stating that “funds garnered by a county that



owns a landfill must...be limited to the purposes identified in R.C. 323.08(A)(2)* (sic).” See
Hearing Tr. 26:23-27:2, Exhibit C to the Hearing Transcript.
A. Defiance County Landfill isa not a Solid Waste M anagement District.

Defiance County owns and operates the Defiance County Sanitary Landfill, located in
Defiance Township, Defiance, Ohio. Hearing Tr. 47:17-18. The Defiance County Landfill was
established as a solid waste disposal facility in 1969. See Hearing Tr. 33:1-021. A separately
created Solid Waste Management District, the Four County Solid Waste District serves Defiance,
Fulton, Paulding, and Williams Counties. See Hearing Tr. 50:21-51:2.

B. Defiance County Landfill Fund is a voluntary fund that was created to ensure
better bookkeeping for the County.

Defiance County collects tipping fees from customers in exchange for the disposa of
solid waste. See Hearing Tr. 47:20-48:-7. These fees do not go to a Solid Waste Management
District Fund. Id. at 48:15-17. Instead, the tipping fees are placed in a County Fund,
specifically, the Defiance County Landfill Fund. Id. at 43:6-44:14 and 48:11-14. This fund was
created voluntarily by the Defiance County Commissioners on March 19, 1987 for the express
purpose of creating a better bookkeeping system. See Hearing Tr. 29:16-30:6 and Hearing Tr.
19:10-20:3, Exhibit F to the Hearing Transcript. As a voluntarily created fund, the Defiance
County Landfill Fund is not one of the eight funds that political subdivisions are required to
create under R.C. 5705.09.

C. The Defiance County Landfill is not owned or controlled by the Four County
Solid Waste District and remits separate feesto the District.

A possible source of confusion resulted from the fact that in addition to the tipping fees
collected by the Defiance County Landfill, the Defiance County collects separate “solid waste

disposa fees’ which are remitted to the Four County Joint Solid Waste District, Ohio EPA, and

! |t appears the Tax Commissioner intended to cite to R.C. 343.08(A)(2).



the appropriate township. See Hearing Tr. 49:9-16; Statutory Tr. 00008-00011. These “solid
waste disposal fees’ fees are “a tax...on waste...to support the operations of the solid waste
district” and are subject to R.C. 3754.57 and its corresponding restrictions. See Hearing Tr.
49:13-16. Defiance County attempted to correct this confusion in its March 13, 2014 response to
the Tax Commissioner’s request for additional information. See Statutory Tr. at 00011.
Defiance County provided the Tax Commissioner with a breakdown of its landfill rates
delineating: (1) its tipping fees, $6.00 per cubic yard and $9.00 per cubic yard for very dense
waste, (2) State [Ohio EPA] fees, (3) District [Four County Joint Solid Waste Management
Digtrict] fees, and (4) township fees. See Statutory Tr. at 00008. This breakdown makes clear
that tipping fees held in the Landfill Fund are separate and distinct from Solid Waste
Management District fees.

D. Defiance County properly filed its proposed transfer with the Tax Commissioner
and the Tax Commissioner erred when he denied the transfer of funds.

On February 20, 2014, the Defiance County Commissioners passed a Resolution
transferring $2,500,000 from the Landfill Fund to the Capital Improvement Fund. See Hearing
Tr. 21:21:8-19, Exhibit A; Statutory Tr. 00016. On March 3, 2014, Defiance County filed an
application, pursuant to R.C. 5705.15 and R.C. 5705.16, with the Court of Common Pleas and
Tax Commissioner, seeking authorization to transfer these funds. See Hearing Tr. 25:19-22,
Exhibit B to the Hearing Transcript; Statutory Tr. 00012-00015.

On March 26, 2014, the Tax Commissioner issued a "Fina Determination” that denied
the transfer of funds. The "Final Determination” concluded:

Based upon the limited use of funds garnered by a solid waste management district

that owns a landfill, the Tax Commissioner concludes that funds garnered by a county

that owns a landfill must, similarly, be limited to the purpose identified
in R.C. 323.08(A)(2)(sic). Differing use of funds based upon the ownership of

landfill by asolid waste district, as opposed to the county itself is both illogical and
inconsistent.




Therefore, the Tax Commissioner finds that after examining the County
Resolution adopted February 20, 2014, the Petition addressed to the Court of
Common Pleas of Defiance County, Ohio, that this request for transfer of funds
in the amount of Two Million Five Hundred Thousand Dollars and No Cents
($2,500,000) does not comply with the provisons of R.C. 5705.15 and 5705.16,

and hereby denies the regquest to file that petition in the court of Common Pleas of
Defiance County, Ohio.

(Emphasis added). See Hearing Tr. 26:23-27:2, Exhibit C to the Hearing Transcript.
On May 27, 2014, Defiance County filed a Notice of Appeal with the Ohio Board of
Tax Appedls. See Hearing Tr. 27:11-15, Exhibit D to the Hearing Transcript.

E. The Board of Tax Appeals erred in upholding the Tax Commissioner’s Final
Deter mination.

The Board of Tax Appeals upheld the Tax Commissioner’s Final Determination denying
the transfer on February 27, 2015. See Defiance County v. Testa, Ohio Board of Tax Appedls,
Case No. 2014-2059, Decision and Order, February 27, 2015. The Board reviewed the
Determination for an abuse of discretion and found that the Tax Commissioner’s Final
Determination which denied the transfer of funds was not “unreasonable, arbitrary, or
unconscionable”. Id. citing Huffman v. Hair Surgeon, Inc. (1985), 19 Ohio St.3d 83, 87. On

March 25, 2015, Defiance County filed a Notice of Appeal requesting review by this Court.

1. ARGUMENT

Proposition of Law #1:

Transfer restrictions imposed by Revised Code 343.08 do not apply to the

Defiance County Landfill Fund, because it is a County Fund not a Solid Waste
Management District Fund.?

2 Proposition of Law #2 corresponds with the March 25, 2015 Notice of Appeal, Exhibit C, Assignment of Error #4.
Defiance County will not be arguing Notice of Appeal, Assignments of Error #1 and #3.



A. Revised Code 343.08 appliesonly to Solid Waste Management District Funds.

A Solid Waste Management District “is an autonomous legal entity distinguishable from
the individual counties’ that participate in its creation. Sark-Tuscarawas-Wayne Joint Solid
Waste Management District v. Republic Services of Ohio, 5th Dist. Stark No. 2004-CA-00099,
2004-0Ohio-5710. Solid Waste Management Districts are creatures of statute and as creatures of
statute are bound by statutory restrictions. 2013 Op. Att'y Gen. No. 2013-044 citing 2002 Op.
Att'y Gen. No. 2002-031 at 2-206. Unlike County funds, the use of Solid Waste Management
District Funds is restricted by statute. R.C. 343.08(A)(2)(“[i]n no case shall money so collected
be expended otherwise than for the use and benefit of the district”).

B. Defiance County is not a Solid Waste Management District, therefore,
restrictions on Solid Waste Management Districts do not apply.

Defiance County charges afee for disposing waste in the Defiance County Landfill. This
tipping fee is not required to be collected under R.C. 343.08(A) because is it not collected by a
Solid Waste Management District and therefore, is not subject to the use restrictions of R.C.
343.08(B). The Tax Commissioner erred when he held that these “funds garnered by a county
that owns a landfill must, similarly, be limited to the purposes identified in R.C. 323.08(A)(2).”
See Final Determination, Ohio Tax Commissioner, March 26, 2014.

When a Solid Waste Management District owns a landfill, fees charged by the District
are subject the restrictions outlined in R.C. 343.08(A)(2). See R.C. 343.01(C) (providing that
Solid Waste Management Districts may own such landfills “ as are necessary for the protection of
the public health”) and R.C. 343.08(B) and (C) (establishing fee use restrictions). However,
private corporations, counties, and municipaities may also own landfills. See Sark-
Tuscarawas-Wayne Joint Solid Waste Management District v. Republic Services of Ohio, 5th

Dist. Stark No. 2004-CA-00099, 2004-Ohio-5710. The fact that these entities can own landfills



does not mean they are subject to the same restrictions under R.C. 343.08(A)(2) that are
applicable to Solid Waste Management Districts. For example, no one would argue that
Republic Services, Inc.—the owner of the Williams County Landfill—cannot use or transfer its
tipping fees as it seesfit. Thisis because any tipping fees charged by Republic are separate fees,
charged by the landfill in exchange for the privilege of disposing of solid waste at its facility.
Like the Defiance County Landfill, the Williams County Landfill, owned and operated by
Republic Services, Inc., is required to remit certain “solid waste disposal fees’ to the Four
County Solid Waste District, and, like Defiance, Republic Services, Inc. may retain its tipping
fees collected from its customers and use these fees as their entity requires.
The Tax Commissioner opined that “differing use of funds based upon the ownership of
a landfill by a solid waste management district as opposed to the county itself is both illogical
and inconsistent.” But the Tax Commissioner cannot create a new lega requirement for
counties—only the Genera Assembly has this authority. Revised Code 343.08 does not restrict
the use of funds collected by county landfills, just as it does not restrict the use of funds
collected by privately owned landfills. The Tax Commissioner cannot insert a requirement into
law where none exists. Wheeling Sed Corp. v. Porterfield, 24 Ohio St.2d 24, 27-28, 263
N.E.2d 249, 251 (1970). If the General Assembly had wished to place a similar restriction on
county owned landfills, it knew how to do so. See R.C. 343.08. The Genera Assembly did not
choose to place such a restriction on county owned landfills and the Tax Commissioner cannot
artificialy create one.
For this reason, the Court should overturn the Tax Commissioner’'s Fina

Determination.



Proposition of L aw #2:

Defiance County complied with all statutory requirements in order to transfer funds under
Revised Code Chapter 5705.

A. Revised Code Chapter 5705 establishes certain public funds and creates a
framework for thetransfer of funds.

Political subdivisions are required to create eight funds under R.C. 5705.09. All other
funds created by political subdivisions are created voluntarily. Revised Code Chapter 5705 aso
regulates the transfer of these funds. See R.C. 5705.14 through R.C. 5705.16. In general, a
political subdivision has the authority to transfer any public funds under its supervision. R.C.
5705.15; City of Niles v. Union Ice Corp., 133 Ohio St. 169, 178, 12 N.E.2d 483 (1938)
(upholding the transfer of surplus funds from the electric light and power department to the
Mahoning Valley Sanitary District Fund). The only funds not included in this genera
authorization are those funds specifically excepted in R.C. 5705.14 and 5705.15. Id. Tipping
fees collected by a political subdivision and placed in a designated landfill fund are not among
the funds specifically excepted from the general authorization of R.C. 5705.15 and thus transfers
of these fees are authorized as long as the funds are transferred in accordance with the
reguirements set forth in R.C. 5705.16.

B. Defiance County Landfill Fund is not one of the eight funds required to be
established under Revised Code 5705.09.

Chapter 5705 of the Revised Code sets forth a framework for the establishment, levying, use,
and transfer of public funds. See R.C. Chapter 5705. Under R.C. 5705.09 eight funds are
required to be established:

1. A generd fund;

2. A sinking fund whenever the subdivision has outstanding bonds other than
serial bonds;

% Proposition of Law #2 corresponds with the March 25, 2015 Notice of Appeal, Exhibit C, Assignment of Error #2.



3. A bond retirement fund, for the retirement of serial bonds, notes, or certificates
of indebtedness;

4. A specia fund for each specid levy;
5. A specia bond fund for each bond issue;

6. A specia fund for each class of revenues derived from a source other than the
general property tax, which the law requires to be used for a particular purpose;

7. A special fund for each public utility operated by a subdivision;
8. A trust fund for any amount received by a subdivision in trust.
See R.C. 5705.09.
Other funds created by political subdivisions while permitted, are not required, and
therefore are subject only to limited procedural requirements under R.C. 5705.16.

C. Revised Code 5705.16 provides the framework for the transfer of funds, Defiance
County did everything required under the Revised Code 5705.16, and the proposed
transfer of funds should have been approved.

The permissive framework of R.C. Section 5705.16 is supported by long standing
Supreme Court case law. In City of Nilesv. Union Ice Corp., the City of Niles sought to transfer
surplus funds from its electric light and power department to the Mahoning Valley Sanitary
District Fund. City of Niles v. Union Ice Corp., 133 Ohio St. 169, 170, 12 N.E.2d 483, 484
(1938). Union Ice Corp. opposed this transfer and intervened in the transfer action. 1d. Union
Ice argued that the surplus funds derived from a municipaly-owned eectric light and power
plant were held by the municipality in trust for the benefit of electric current consumers and,
therefore, could not be transferred. Id. The Supreme Court disagreed, finding that the power to
transfer public funds was expressly granted and the City of Niles did not hold the surplus funds

in trust for the benefit of its consumers. 1d. at 180. For this reason, the Supreme Court upheld

the transfer of funds. Defiance County had general authorization under R.C. 5705.15 and



5705.16 to transfer funds between its Landfill Fund and Capital Improvement Fund, the decision
by the Tax Commissioner artificialy restricted this authority and has no basisin law or reason.

Proposition of L aw #3:

The Board of Tax Appeal’s Decision was unlawful and unreasonable because it was
contrary to Revised Code 343.08 and 5705.16.*

A. The Board of Tax Appeals Decision was unlawful because it was not in
accor dance with Revised Code 343.08 and 5705.16.

The standard of review from a decision of the Board of Tax Appeals is whether the
decision was “reasonable and lawful”. Global Knowledge Training, L.L.C. v. Levin, 127 Ohio
St.3d 34, 2010-Ohio-4411, 936 N.E.2d 463, 1 12. This Court has stated that it “will not hesitate
to reverse a Board of Tax Appeals decision that is based on an incorrect legal conclusion.” Id.
citing Gahanna-Jefferson Local School Dist. Bd. Of Edn. v. Zaino, 93 Ohio St.3d 231, 232, 754
N.E.2d 789 (2001).

The Board of Tax Appeals Decision was predicated on a mistake of law—that Defiance
County should be held to the same legal restrictions applicable to Solid Waste Management
Digtricts.  The BTA decision upholding the Tax Commissioner’s Final Determination was
unlawful for at least two reasons. Firgt, it was not in accordance with Revised Code 343.08
which only limits transfers for Solid Waste Management Districts. Second, it was not in
accordance with Revised Code 5705.16 because it inserted additional requirements into the fund
transfer analysis where none exist.

As the Tax Commissioner acknowledges in his Fina Determination, Revised Code
343.08 is applicable to Solid Waste Management Districts, not county owned landfills. See
Hearing Tr. 26:23-27:2, Exhibit C to the Hearing Transcript; see also R.C. 343.08 (providing “in

no case shall money so collected by expended otherwise than for the use and benefit of the

* Proposition of Law #3 corresponds with the March 25, 2015 Notice of Appeal, Exhibit C, Assignment of Error #6.



district”). Defiance County is not a Solid Waste Management District and can only be subjected
to laws governing it as a County.

Neither the Tax Commissioner nor the Board of Tax Appeals may legislate to add a
requirement to a statute enacted by the General Assembly. Wheeling Steel Corp. v. Porterfield,
24 Ohio St.2d 24, 27-28, 263 N.E.2d 249, 251 (1970). Rather, the duty of the Tax
Commissioner and Board of Tax Appealsis “to give effect to the words used (in the statute), not
to delete words used or to insert words not used” Id. citing Columbus-Suburban Coach Lines,
Inc. v. Public Utilities Commission, 20 Ohio St.2d 125, 127, 254 N.E.2d 8 (1969). The
limitations established in R.C. 343.08 are applicable only to Solid Waste Management Districts
and the Defiance County Landfill is not owned by a Solid Waste Management District.
Therefore, the restrictions on transfers of funds imposed by R.C. 343.08 cannot be interpreted to
apply to the County.

Additionally, Revised Code 5705.16 sets forth the procedure for transfer of funds.
Defiance County complied with this procedure and nothing in this section allows the Tax
Commissioner to disapprove a transfer of funds otherwise authorized by law. R.C. 5705.16.
Again, the Tax Commissioner cannot insert additional legal requirements into R.C. 5705.16
where none exist. Wheeling Steel Corp. v. Porterfield, 24 Ohio St.2d 24, 27-28, 263 N.E.2d 249,
251 (1970).

Defiance County forwarded a copy of the petition for transfer of funds to the Tax

Commissioner for examination pursuant to R.C. 5705.16. Under R.C. 5705.16, if the Tax
Commissioner disapproves of the transfer, it is returned to the petitioner with a memorandum

specifying the Tax Commissioners objections. See Sate ex rel. Caley v. Tax Commission of

10



Ohio, 129 Ohio St. 83 (1934) (review by the Tax Commissioner “is more in the nature of an
expert opinion than ajudicial pronouncement”).

Any determination of the Tax Commissioner purportedly preventing a request to file a
petition for transfer with the Court of Common Pleas exceeds the Tax Commissioner’s
authority. The plain language of R.C. 5705.16 provides that the Tax Commissioner’s
“disapproval shall not prejudice a later application for approva” making clear that the Court of
Common Pleas—not the Tax Commissioner—is given the ultimate authority to determine
whether a transfer of funds may occur. R.C. 5705.16; see also Sate ex rel. Caley v. Tax
Commission of Ohio, 129 Ohio S. 83, 87, 193 N.E. 751 (1934). For this reason, as well, it was
unlawful for the Tax Commissioner to enter a final determination, purportedly preventing
further consideration of the proposed transfer by the Court of Common Pleas.

Proposition of L aw #4:

The correct standard of review is whether the Tax Commissioner’s Decision was
lawful or reasonable.®

A. The Board of Tax Appeals erred when it determined that the appropriate
standard of review was abuse of discretion.

The Board of Tax Appeals, relying on its own precedent, held that a final determination
of the Tax Commissioner regarding the transfer of funds pursuant to R.C. 5705.15 is to be
reviewed under an abuse of discretion standard. See Defiance County v. Testa, Case No. 2014-
2059, February 27, 2015. This decision was in error. The Tax Commissioner’s findings are
presumptively valid, absent a demonstration those findings are clearly unreasonable or unlawful.
Global Knowledge Training, L.L.C. v. Levin, 127 Ohio St.3d 34, 36, 2010-Ohio-4411, 936
N.E.2d 463, 1 12 citing Nusseibeh v. Zaino, 98 Ohio St.3d 292, 2003-Ohio-855, 785 N.E.2d 93, 1

10; see also Ohio Truckload Carriers, Inc. v Limbach, Board of Tax Appeals, No. 87-B-272,

® Proposition of Law #4 corresponds with the March 25, 2015 Notice of Appeal, Exhibit C, Assignment of Error #5.

11



1990 WL 208368 (June 29, 1990) (reviewing appellant’s challenge to the Commissioner’ s motor
vehicle fuel tax assessment); see Manfredi Motor Transit Co. v. Limbach, Board of Tax Appedls,
No. 87-F-279, 1990 WL 175596 (August 17, 1990) (reviewing the Commissioner’s highway use
tax assessment); Powelson v. Limbach, Board of Tax Appeals, No. 87-B-823, 1989 WL 162962
(December 22, 1989) (reviewing the Commissioner’s use tax assessment and penalty).

The Board of Tax Appeals erred when it employed an abuse of discretion standard in its
decision. The abuse of discretion standard in Board of Tax Appeals cases has been reserved for
circumstances when the Tax Commissioner’s discretion is clear. In those cases, affording the
Tax Commissioner discretion was logical. For example, the Tax Commissioner has been held to
have the discretion to decide when to abate late filing penalties. J.M. Smucker, L.L.C. v. Levin,
113 Ohio St.3d 337, 340 2007-Ohio-2073, 865 N.E.2d 866, § 15. Similarly, R.C. 5747.15 gives
the Tax Commissioner the discretion to impose afee of frivolousfilings. Buckley v. Wilkins, 105
Ohio St.3d 350, 2005-Ohio-2166, 355 826 N.E.2d 81, 1 25. In both of these cases, discretion
was clearly placed in the hands of the Tax Commissioner and review by the Board of Tax
Appeals under an abuse of discretion standard is appropriate. Thisis not the case for a decision
under R.C. 5705.15 and 5705.16.

The Board of Tax Appeas decisions have improperly reviewed Tax Commissioner
determinations under R.C. 5705.15 and 5705.16 for an abuse of discretion. See Lake Township of
Sark County v. Kinney, Board of Tax Appeals, Case No. 82-F-525 (March 27, 1984); Deercreek
Township Board of Trustees v. Testa, Board of Tax Appeals, Case No. 2012-1357, 2014 WL
5406660 (September 19, 2014); Buck Township: Hardin County Fiscal Officer v. Levin, Board of
Tax Appeals, Case No. 2010-2106, 2013 WL 6833211 (October 2, 2013); Lincoln Township

Board of Trustees v. Levin, Board of Tax Appeas, Case No. 2009-M-693, 2011 WL 5039829

12



(October 18, 2011). In each of these decisions, the Board of Tax Appeals found that, because
R.C. 5705.16 does not state specific criteria which the Commissioner must use when he
examines proposed transfers, the Tax Commissioner should be given broad discretion to either
approve or disapprove transfers, and therefore decisions by the Tax Commissioner must be
reviewed under an abuse of discretion standard. 1d.

Decisions under R.C. 5705.15 and 5705.16 should be reviewed for lawfulness and
reasonableness. While R.C. 5705.15 and 5705.16 are permissive—providing a genera
authorization of public fund transfers—they should not be found to vest the Tax Commissioner
with broad discretion to approve or deny the transfer. R.C. 5705.15 and 5705.16 must be read in
pari materia with R.C. 5705.14. Sate v. Moaning, 76 Ohio St. 3d 126, 129, 666 N.E. 1115
(1996) (“it is awell-settled rule of statutory interpretation that statutory provisions be construed
together”); Sate ex rel. Herman v. Klopfleisch, 72 Ohio St. 3d 581, 585, 651 N.E.2d 995 (1995)
(“all statutes relating to the same general subject matter must be read in pari materia, and in
constructing these statues in pari materia, this court must give them a reasonable
construction...”).

R.C. 5705.14 is restrictive, explicitly outlining how certain transfers may occur. R.C.
5705.14 specifies the location to which monies from eight specific funds can be transferred. For
example, the unexpended balance in a bond fund can only be transferred to sinking fund or bond
retirement fund from which such bonds are payable. R.C. 5705.14(A). In contrast, R.C. 5705.15
is permissive, generaly alowing the transfer of funds in accordance with the procedure outlined
in R.C. 5705.16. Satev. Cole, 94 Ohio App.3d 629, 634, 641 N.E.2d 732, 735 (1st Dist.1994)
(“when the legidature has not used restrictive language in a statute, the court will presume that it

intended the genera meaning of the words’ citing Thompson Elec., Inc. v. Bank One, Akron,
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N.A., 37 Ohio St.3d 259, 264, 525 N.E.2d 761, 767 (1988); Waltco Truck Equip. Co. V.
Tallmadge Bd. of Zoning Appeals, 40 Ohio St.3d 41, 4243, 531 N.E.2d 685, 687 (1988)).
Instead of vesting the Tax Commissioner with discretion to deny approvas, the Ohio General
Assembly, by passing R.C. 5705.15 and 5705.16, intended to provide a genera transfer
authorization by excluding specific requirements for transfers. The Board of Tax Appeals erred
when it interpreted these sections as having a different meaning.

Determinations rendered by the Tax Commissioner under R.C. 5705.15 and 5705.16
should be evaluated based upon whether the determination was lawful and reasonable. The
Board of Tax Appeals erred by reviewing the Tax Commissioner’ s determination under an abuse
of discretion standard.

IV. CONCLUSION

For the reasons outlined above, the decision by the Ohio Board of Tax Appeals upholding
the Tax Commissioner’s denial of Defiance County’'s proposed transfer of funds should be
reversed.

Respectfully submitted,

/s/ Frank J. Reed, Jr.
Frank J. Reed, Jr. (0055234)
Stephen E. Chappel ear (0012205)
AlanaR. Shockey (0085234)
Frost Brown Todd LLC
10 West Broad St., Suite 2300
Columbus, Ohio 43215-3484
Phone: (614) 464-1211
Facsimile: (614) 464-1737
FReed@fbtlaw.com

SChappel ear @f btlaw.com
AShockey@fbtlaw.com

Counsel for Appellant,
Defiance County, Ohio
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/s/ Frank J. Reed, Jr.
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OHIO DEPARTMENT 0?-' TAXAT!ON
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Melissa W: Baldwin (0066681) Frank J, Reed, Jr. (0055234)
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Sophia.Hussain@ohioattorneygeneral.gov SChappelear@fbtlaw.com

SJahangiri@fbtlaw.com
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IN THE SUPREME COURT OF OHIO

DEFIANCE COUNTY, OHIO,

Appellant,
Case No.

Appeal from the Ohio Board of Tax
Appeals BTA Case No. 2014-2059

JOSEPH W. TESTA,
TAX COMMISSIONER OF OHIO,

Appellee.

NOTICE OF APPEAL OF DEFIANCE COUNTY

Now comes Appellant, Defiance County, and gives their Notice of Appeal to the Ohio
Supreme Couﬁ from a decision of the Ohio Board of Tax Appeals in the case of Defiance
County v, Tax Commissioner, BTA. Case No. 2014-2059, rendered on February 27, 2015, a copy
of which is attached hereto as Exhibit “B'.” This decision was the result of an appeal from a
Final Order issued by Tax Commission Joseph Testa, on March 26, 2014, a copy of which is
attached hereto as Exhibit “A.” The Errors complained of are set forth in Exhibit “C”.

Respectfully submitted,

Frank J/Reed, Jré/(OOSS 34)

Stephen E. Chappelear §00/12205)
Susan Jahangiri (0089586)

FROST BROWN TODD LLC

10 West Broad Street, Suite 2300
Columbus, Ohio 43215-3484

Tel.: 614-464-1211 Fax: 614-464-1737
freed@fbtlaw.com
schappelear@fbtlaw.com
sjahangiri@fbtlaw.com

Counsel for Appellant, Defiance County, Ohio

: ! The decision indicates at the beginning that “Mr. [J ames| Williamson and Mr, [David] Harbarger concur” and both
of their names appear again at the end of the decision showing that they both voted yes to accept the decision,
however, nothing on the face of the decision indicates how Board Member Michael Johrendt voted.
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Famant

Russell R, Herman

=1 Ohio Departmem of

CUTAXATION TANAL o
o o e Tok Commlasoner | DETERMINATION

Date:

MR 2 6 201

Assistant Prosecuting Attormey
Defiance County, Ghio

500 Court Street Suite C
Defiance, Ohio' 43512

Entry Number: 14-03-0125

Re; Denial of a Transfer of Funds for Defiance County, from the Landfill Fund (#073) to the
Capital Improvements Fund #072)

Defiance County, through its counisel, hias filed an application on March 3, 2014 with the Tax
Commissioner for authority to transfer funds from the Landfill Fund (Fund #073) to the Capital
Timproverents Fund (Fuhd #072) of the County puisuant. to R.C, 5705.15 and 5705.16, The
dmount requested to be transferred is Two Million Five Hundred Thousand Dollars and No Cents
($2,500,000.00), Additional information was seught from the county and that information was
plowded on March 13, 2014,

Accmﬂ'ing to informatjon provided from the county, the source of moneys in the transferor fand
is fess received from the useis of the Defiance County Landfill. The landfill is solely owned by
Defiance County and is not a part of the Four County Solid Waste District. Before the Landfill
Pund was created, the moneys received fiom landfill operations wete deposited in the General
Fund. According to the information reeeived, the separate fund was cteated for better tracking

purpeses:

Effective June 24, 1988, Am Sub. H.B. No. 592, 142 Ohio Laws, Part ITI, 4418, establistied
statewide policies for the management of solid and hazardous waste. Danis Clarkeo Landfill Co.
v. Clark Cty. Solid Waste Mgt, Dist. (1995), 73 Ohio 8t.3d 590, The bill enacted R.C. 3734.52,
which requires each county in Ohio to either form a single-county solid-waste-management
disfrict or participate in a joint solid-waste-fiianagement district for the, purpose of “orderly
development of the solid waiste nidragement planning.” Section 6(C)(1), Am. Sub. HL.B. Na. 592.
A 30lid. waste management district rday identify both publiely and privately owned landfills as

receiving entities for-the district’s solid waste. R.C. 343.01(H) (a joint solid waste management-

district board of directors may énter itito a contract with any person, munieipdl corporation,

‘township, -or othei political subdivision for the operation and maintenance of any solid waste

dispesal recycling or resource recovery facilities.). .As-a result; in Ohio, sanitary {andfills may be
publically or privately owned.

A solid waste management district may itself ewn a landfill, and if ownership resides with the
distrist, the funds earned by the landfill are limited as to their uges. R.C, 343.08(A)2) provides:

SR GLED
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“A1l mongys collected by or on. behalf of 4 county 6r joint district as rates or
¢harges for solid waste wgollection, sthage, transfer, disposal “tegycling,
_ precessmg, o1 résource recavery servige in-any-disfrict shall be paid to the connty
tregsticer in a county dxstr[ct ot to the county treasurer or other official designated
by the board of directors in a joint district and kept in a separate; -and-distinct fond
to {hie-credit-of the district, The fund shall be used for the payment of the cost of
the management, maintenance, and operation of the solid waste gollection or other
solid waste facilities of the district and, if applicable, the payment of the cost of
collecting 'the rate§ or charges of the district pursuant to-division (A)(1) er (2) of
this section. Prior to the dpproval of the district's initial solid waste management
plan under: ssetion 3734.55 of the Revised Code or thé issuance of an order under
that secﬁon requmng the dlstnct ta 1mplement an mmal plan preparéd by the:

------

.(G)(I) 01 (3) of section 3734 57 of the Rewsed Codc On and afcer the approval of
the distict’s tnifial plan undet section 3734.521 or 3734.55 of the Revised Code
ar-thie {ssuanice of an order under eittier of those sections, as appropriate, tequiring
the district to implement an initial plan piepaied by the director, the fund also
may be used for the purposes of divisions (G)(1) to (10) of section 3734.57 of the
Revised Code. Those uses may include, in-accordance with a cost allocation plan
adopted under division (B) of this section, the-payment of all allowable direct and
indirect costs of the district, the saitary -engineer or sanitary engineering
depattment, or & federal or sfate grant pingram, inonired for the putposes of this
chapter and seefions 3734.52 to 3734.572 of the Revised Code. Any suplus.
remajning after fthose wuses -of the fund may bte wsed for the enlargement,
niodification, 6r replacemeént of such facilities and for the payment of the interest
afd “piincipal on bonds and bond anticipation notes ssued pursuant to section
343.07 of the Revised Cade. In ng cdse shall money so collected be expended
otherwise than for the use and benefit of the distiior. (Efmphasis added.)

Moreover, R.€. 343.08(C) contemplates the ownership of a solid waste facility by a-county when
it allows a board of county conitissioners to fix rates for solid waste disposal; These ratgs must
be subjected o at. least thiee public hearings, and be publicized. in the connties that would be
affected by the proposed rates. That section provides:

A.board of county commissioners or directors shall fix rates ot charges, or enter
into coiitgets fixing the rates of charges fo be collested by the contracior, for
solid waste ¢ollection, storage, fransfer, disposal, recycling, processing; or
resource tecovery services at a public meeting held in accordance with section
121.22 of the Revised Caode, In addition to fulfilling the requirements of section
121.22 of the Revised Code, the board, before fixing or changing rafes or charges
for solid waste col’le&t‘iom storage, transfer, disposal, recycling, procéssing, ot
réspurce fegovery setvicés, or before entering into a -contract that fixes rates or
charges to be collected by the contractor providing the services, shall hold at least
three public hearings on the proposed rdtes, chaiges, or contract, Prior to the first
public hearing, the boatd shall publish noti¢e of the. public liearings as. provided in
seefion 7.16 of the Revised Code or once & week for thiree consecutive weeks in a
newspaper of general cireulation in the county or tounties that would be.affected
by the proposed rates, charges, or contract. The notice shall include a lsting of the
2
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proposed rates or-charges to be fixed and collected by the board ot fixed pursuant
to the: contract-and gollected by the contiactor; and the dates, time, and place of
each of the three heatings theréon. The board shall hear any persen who wlshcs to
testify oh the proposed rates, charges, or contract.

A county is ereated as @ body pelitic with limited: statutory authority R.C. 301.22 (“Bvery
county adopting a charter or an alternative form of governmient is a body pohnc and corporate
for the ‘purpese. of enjoying and exeruising the rights and privileges conveyed under it by the
constitution and the laws of this state.”), The limited powets authotized to a county include the
police pawer t6 proteot the health and well-being of the citizens of the county. However, the
expenditure of public funds is generally limited to the purposes defined by statute. See R.C.
5705.10(D) (“Bxoept as dtlierwise provided by resolution adopted pursuant to section 3315.01
of the Revised Code, all revenue detived from a source other than the gengiral property tax and
which the law prescribes shall be useéd for a partlcular puzrpose, shall be paid into a $pecial fund
for such purpose:™). Moreover, R.C. 5705.10(I) provides, “Money paid into any fund shall be.
used only for the purposes for which such fund is established.”

Based mpon the limited use of funds garnered by a solid waste management district that owns a
landfill, the Tax Commissioner concludes that the funds garnered by a county that owns a
landfill must, similarly, be limited to the purposes identified ih. R.C. 323.08(A)Z). Differing use
of funds based upon the ownership of a landfill by a solid waste management district-as opposed
fo the county itself is both illogical and inconsistent.

Therefore, the Tax Commissioner finds, afier éxamining the County Resolution -adopted
February 20, 2014, and the Petition addressed to the Court of Common Pleas of Deflance
County, Ohio, that this request for a trausfer of fuids in the amount of Two Million Five
Hundred Thousand Dollars and No Cents ($2,500,000.00) does not comply with the provisions
of R,C. 5705.15 and 5705.16 and hereby denfes the request to fite that petition in the Court of
Common Pleas of Defiance County, Ohio.

A-copy of this entry will also be mailed to the Clerk of Couits of Defiance County,

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATHLY GLOSED.

T EERTIFY TRAT THISTS A TRUE AND AGCURATE €OPY OF THE FINAL . .
DEIBIINATION RICORDED IN THE TAX COMMISSIONER'S JOURNAL /s Joseph W, Testa

josmm W Ts:rm
Tag COMMISSIONER

Joseph W.. Testa
Tax Commmissioner

RRL
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Mr. Williamson and Mr. Harbarger concur.

This matter is considered by the Board of Tax Appeals upon a notice of appeal filed by the
appellant Defiance County ("the county™) from a final determination of the Tax Commissioner in
which the commissioner denied the county's request to file a petition in the court of common pleas
seeking authority to transfer funds from the Landfill Fund to the Capital Improvements Fund. We
make our determination herein based upon the notice of appeal, the statutory transcript certified to
this board by the Tax Commissioner ("S.T."), and the record of the board's hearing.

In reviewing appellant's appeal, we recognize the presumption that the findings of the Tax
Commissioner are valid. Alcan Aluminum Corp. v. Limbach (1989), 42 Ohio St.3d 121. It is
therefore incumbent upon a taxpayer challenging a finding of the Tax Commissioner to rebut the
presumption and establish a right to the relief requested. Belgrade Gardens v. Kosydar (1974), 38
Ohio St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138. Moreover, the
taxpayer is assigned the burden of showing in what manner and to what extent the Tax
Commissioner’s determination is in error. Kern v. Tracy (1995), 72 Ohio St.3d 347; Federated
__Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213, Where no competent and probative
evidence is presented to this board by the appellant to show that the Tax Commissioner’s findings

A-6



are incorrect, then the Board of Tax Appeals must affirm the Tax Commissioner’s findings. Kern,
supra; Kroger Co. v. Limbach (1990), 53 Ohio St.3d 245; Alcan, supra.

Specifically herein, the county sought to transfer $2,500,000 from its Landfill Fund to the Capital
Improvements Fund, pursuant to R.C. 5705.15 and R.C. 5705.16. The county contends that the
transfer is fecessary "to help pay for emergency repairs of the Defiance County courthouse and
federally required Americans with Disabilities Act renovations, and there is currently not enough
funds in the CAPITAL IMPROVEMENTS FUND (#072) to cover the entire cost of the anticipated
necessary repairs and renovations." S.T, at 12. R.C. 5705.15 provides in pertinent part:

“[TThe taxing authority of any political subdivision may, in the manner
provided in this section and section 5705.16 of the Revised Code,
transfer from one fund to another any public funds under its supervision,
except the proceeds or balances of loans, bond issues, special levies for
the payment of loans or bond issues, the proceeds or balances of funds
derived from any excise tax levied by law for a specified purpose, and
the proceeds or balances of any license fees imposed by law for a
specified purpose.”

The county, in its notice of appeal, claims:

"The Tax Commissioner's decision *** wrongfully denied the transfer of
money from Landfill Fund (Fund 073) to the Capital Improvement Fund
(Fund 072), on the erroneous conclusion that Landfill Fund 073 contains
'solid waste fees' paid pursuant to R.C. 3734.57, and subject to restriction
under R.C. 343.08. Specifically, the Defiance County landfill, like all
landfills in the solid waste district, collects certain fees or a 'tax,' and
then sends those fees to the Four County Solid Waste District.
Specifically, $4.75 per ton of solid waste is sent to Ohio EPA, plus $1.00
or $2.00 per ton of solid waste, depending on whether the waste
originates from inside or outside a 4-county area to the Four County
Solid Waste District, is sent to the local solid waste district, plus $0.25
per ton of solid waste is sent to Defiance Township. The Four County
Joint Solid Waste District fund is managed by the Williams County
Auditor, Deborah Nestor. The solid waste district funds are held in the
First Federal Bank located in Bryan, Ohio. Landfill Fund 073 is
managed by the Defiance County Treasurer, Vickie Meyer. The
operating funds for the Defiance County landfill are held in the
Huntington National Bank, located in Defiance, Ohio. These two funds
are separate and distinct, On this basis, the Tax Commissioner's decision,
which denied the Defiance County Commissioners permission to transfer
monies from Landfill Fund (Fund 073) to Capital Improvement Fund
(Fund 072) was unlawful, unreasonable, and not supported by the
manifest weight of the evidence."

This board has previously concluded that in any appeal from a final determination of the Tax
Commissioner regarding a transfer of funds pursuant to R.C. 5705.15, the standard to be
~considered is whether an abuse of discretion by the commissioner, in making his determination, has
occurred. Lincoln Twp. Bd. of Trustees v. Levin (Oct. 18, 2011), BTA No. 2009-M-693,
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unreported. See, also, Lake Twp. of Stark Cty. v. Kinney (Mar. 27, 1984), BTA No 1982-F-525,
unreported, affirmed sub nom.; Cassetty v. Kinney (Sept. 24, 1984) Stark Cty. App. Ct. No.
CA-6378, unreported. "[A]s this board noted in Lake Twp. of Stark Cty., supra, R.C. 5705.16 does

‘not state the specific criteria which the Tax Commissioner must use in making his determination.

The absence of such statutory criteria connotes a legislative intent to afford the Tax Commissioner
broad grounds upon which to permit or reject the transfer of moneys from one fund to another,
limited only by an abuse standard." Lincoln Twp., supra at 5. In J M. Smucker, L.L.C. v. Levin, 113

~ Ohio St.3d 337, 2007-Ohio-2073, the court held that "'[ulnder that standard of review [i.e., an

abuse of discretion), it is [an appellant's] burden to show 'more than an error of law or judgment;'
the appellant must show that *** the Tax Commissioner's 'attitude is unreasonable, arbitrary or

unconscionable.” Id. at §16.

In his determination, the commissioner concluded that the county's attempt to transfer landfill
funds pursuant to the general provisions of R.C. 5705.15 was improper, reasoning that "[b]ased
upon the limited use of funds garnered by a solid waste management district that owns a landfill,
*** the funds garnered by a county that owns a landfill must, similarly, be limited to the purposes
identified in R.C. 323.08(A)(2) [sic]. Differing use of funds based upon the ownership of a landfill
by a solid waste management district as opposed to the county itself is both illogical and
inconsistent." S.T. at 3. Under the abuse of discretion standard set out by the court in Smucker,
supra, regardless of the commissioner's interpretation and/or application of the aforementioned
statutes, we cannot conclude that his determination was "unreasonable, arbitrary or
unconscionable;" on the contrary, we find his determination attempts to bring uniformity under the
law and in practice, and, as such, is not grounded in "passion or bias," Huffinan v. Hair Surgeon,
Inc. (1985), 19 Ohio St.3d 83, 87, but is logical and well-reasoned. In this conclusion, we are
guided not only by the court's pronouncement in Smucker, supra, but also by the direction

~‘provided in Huffinan, supra:

“““The term discretion itself involves the idea of choice, of an exercise
of the will, of a determination made between competing considerations.
In order to have an ‘abuse’ in reaching such determination, the result
must be so palpably and grossly violative of fact and logic that it
evidences not the exercise of will but perversity of will, not the exercise
of judgment but defiance thereof, not the exercise of reason but rather
of passion or bias. ***”° State v. Jenkins (1984), 15 Ohio St.3d 164,
222.” 1d. at 87. (Quoting Blakemore v. Blakemore (1983), 5 Ohio St.3d
217,219.)

Thus, we find the record does not demonstrate that the commissioner's determination created an
"unreasonable, arbitrary, or unconscionable" outcome. Accordingly, as this board cannot conclude,
based upon the instant record, that an abuse of discretion occurred, the Tax Commissioner's final
determination must be affirmed.
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j’ BOARD OF TAX APPEALS I hereby certify the foregoing to be a true
T T A S T e ey, and complete copy of the action taken by
I the Board of Tax Appeals of the State of
IRESULT OF VOTE YES NO i Ohio and entered upon its journal this day,
- - > | with respect to the captioned matter.
Mr. Williamson ; - '
: |
i i \
‘Mr, Harbarger m ; Om
A L | ‘ '

Kathleen M. Crowley, Board Secretary
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Exhibit C-Statement of Erroxs

On March 26, 2014, the Tax Commissioner issued a “Final Determination” (Exhibit “A”)

which denied the transfer of funds. The “Final Determination” concluded;

Based upon the limited use of funds garnered by a solid waste management district that
owns a landfill, the Tax Commissioner concludes that funds garnered by a county that
owns a landfill must, similarly, be limited to the purpose identified in R.C.
323.08(A)(2).(sic)* Differing use of funds based upon the ownership of landfill by a
solid waste district, as opposed to the county itself is both illogical and inconsistent.

Therefore, the Tax Commissioner finds that after examining the County Resolution
adopted February 20, 2014, the Petition addressed to the Court of Common Pleas of
Defiance County, Ohio, that this request for transfer of funds in the amount of Two
Million Five Hundred Thousand Dollars and No Cents ($2,500,000) does not comply
with the provisions of R.C. 5705.15 and 5705.16, and hereby denies the request to file
that petition in the Court of Common Pleas of Defiance County, Ohio.

(Emphasis added).
The decision of the Ohio Board of Tax Appeals, dated February 28, 2015, was )

unreasonable and unlawful for the following reasons:

1. The Board of Tax Appeals decision affirmed the Order of the Tax Commissioner
on the basis that Defiance County Landfill (073) is subject to Ohio Revised Code Chapter 5705,
which governs tax levies, not solid waste disposal fees collected by a county-owned landfill and
paid to a Joint Solid Waste District.

2. The Board of Tax Appeals decision affirmed the Order of thé Tax Commissioner
on the basis that Defiance County Landfill (073) is subject to Ohio Revised Code Section
5705.09 provides that each “subdivision” shall establish eight different funds, however, the
Defiance County landfill (073) does not fit into one of these eight funds. As such, under Ohio
law, there are no restrictions on the use or transfer of monies held in Defiance County Landfill

073.

3. The Board of Tax Appeals decision affirmed the Order of the Tax Commissioner
on the basis that R.C. 5705.16 requires a County must follow the statutory criteria (including
submission of a petition to the Tax Commissioner for the Commissioner’s examination and
approval”) prior to transferring the funds from Defiance County Landfill Fund (073) to Defiance
County Capital Improvement Fund (#072).

? It appears the Tax Commissioner meant to cite R.C. 343.08(A)(2).
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4. The Board of Tax Appeals decision affirmed the Order of the Tax Commissioner
on the basis that the law governing Joint Solid Waste Districts and which requires that the “solid
waste disposal fees” only be spent on projects to benefit the Joint Solid District, R.C. 343.08,
also applies to Defiance County Landfill Fund 073, despite the fact that the Defiance County
Landfill is owned and operated by the Defiance County Commissioner, not the Four County

Joint Solid Waste District.

5, Without any analysis of the specific facts or the law presented in this case, the
Ohio Board of Tax Appeals utilized an “abuse of discretion” and held that the Appellant had a
burden to show “more than an error of law or judgment,” instead of examining whether the Tax
Commissioner’s Order was “unlawful and unreasonable” pursuant to R.C. 5717.04.

6. The Board of Tax Appeals failed to find that Tax ComInlssmner s Order was
“unlawful and unreasonable” pursuant to R.C. 5717.04.

PROOF OF SERVICE ON THE OHIO BOARD OF TAX APPEALS AND UPON
JOSEPH W. TESTA, TAX COMMISSIONER OF OHIO

I hereby certify that a true copy of the foregoing document was served via a&na.ry mai 1 @
this 25th day of March, 2015 upon the following:

Ohio Board of Tax Ap}?eals
30 E. Broad Street, 24™ floor
Columbus, Ohio 43215

Joseph W. Testa, Tax Commissioner
30 E. Broad Street, 22nd floor
Columbus, Ohio 43215

Nlb

Frank J, Réed, Jr. (d0552340




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing document was served via ordinary mail

this 25th day of March, 2015 upon the following:

Melissa W. Baldwin (0066681)
Sophia Hussain (0081326)

Assistant Attorneys General

Ohio Aitorney General’s office
Taxation Section

30 East Broad Street, 25th Floor
Columbus, Ohio 43215

Counsel for Appellee, Joseph W. Testa,
Tax Commissioner of Ohio

T

Frank J\Reed, Jr. (055234)

0124188.0617459 4841-4807-4018v1
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OHIO BOARD OF TAX APPEALS

DEFIANCE COUNTY, (et, al.), CASE NO(S). 2014-2059

Appellant(s),
( MISCELLANEQUS / OTHER )

vs.
DECISION AND ORDER

JOSEPH W. TESTA, TAX COMMISSIONER OF
OHIO, (et. al.),

Appellee(s).

APPEARANCES:

For the Appellant(s) - DEFIANCE COUNTY
Represented by:
FRANK J. REED, ESQ.
ONE COL.UMBUS SUITE 2300
10 WEST BROAD ST.
COLUMBUS, OH 43215

For the Appellee(s) - JOSEPH W. TESTA, TAX COMMISSIONER OF OHIO
Represented by:
MELISSA W. BALDWIN
ASSISTANT ATTORNEY GENERAL
OFFICE OF OHIO ATTORNEY GENERAL
30 EAST BROAD STREET, 25TH FLOOR
COLUMBUS, OH 43215

Entered Friday, February 27, 2015

Mr, Williamson and Mr. Harbarger concur,

This matter is considered by the Board of Tax Appeals upon a notice of appeal filed by the
appellant Defiance County ("the county") from a final determination of the Tax Commissioner in
which the commissioner denied the county's request to file a petition in the court of common pleas
seeking authority to transfer funds from the Landfill Fund to the Capital Improvements Fund. We
make our determination herein based upon the notice of appeal, the statutory transcript certified to
this board by the Tax Commissioner ("S.T."), and the record of the board's hearing.

In reviewing appellant's appeal, we recognize the presumption that the findings of the Tax
Commissioner are valid. Alcan Aluminum Corp, v. Limbach (1989), 42 Ohio St.3d 121. It is
therefore incumbent upon a taxpayer challenging a finding of the Tax Commissioner to rebut the
presumption and establish a right to the relief requested. Belgrade Gardens v. Kosydar (1974), 38
Ohio St.2d 135; Midwest Transfer Co. v. Porterfield (1968), 13 Ohio St.2d 138. Moreover, the
taxpayer is assigned the burden of showing in what manner and to what extent the Tax
Commissioner’s determination is in error. Kern v, Tracy (1995), 72 Ohio St.3d 347 Federated

.+ Dept. Stores, Inc. v. Lindley (1983), 5 Ohio St.3d 213, Where no competent and probative

evidence is presented to this board by the appellant to show that the Tax Commissioner’s findings
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are incorrect, then the Board of Tax Appeals must affirm the Tax Commissioner’s findings. Kern,
supra; Kroger Co. v. Limbach (1990), 53 Ohio St.3d 245; Alcan, supra.

Specifically herein, the county sought to transfer $2,500,000 from its Landfill Fund to the Capital
Improvements Fund, pursuant to R.C. 5705.15 and R.C. 5705.16. The county contends that the
transfer is necessary "to help pay for emergency repairs of the Defiance County courthouse and
federally required Americans with Disabilities Act renovations, and there is currently not enough
funds in the CAPITAL IMPROVEMENTS FUND (#072) to cover the entire cost of the anticipated
necessary repairs and renovations." S.T. at 12. R.C. 5705.15 provides in pertinent part:

“[T]he taxing authority of any political subdivision may, in the manner
provided in this section and section 5705.16 of the Revised Code,
transfer from one fund to another any public funds under its supervision,
except the proceeds or balances of loans, bond issues, special levies for
the payment of loans or bond issues, the proceeds or balances of funds
derived from any excise tax levied by law for a specified purpose, and
the proceeds or balances of any license fees imposed by law for a
specified purpose.”

The county, in its notice of appeal, claims:

"The Tax Commissioner's decision *** wrongfully denied the transfer of
money from Landfill Fund (Fund 073) to the Capital Improvement Fund
(Fund 072), on the erroneous conclusion that Landfill Fund 073 contains
'solid waste fees' paid pursuant to R.C. 3734.57, and subject to restriction
under R.C. 343.08. Specifically, the Defiance County landfill, like all
landfills in the solid waste district, collects certain fees or a 'tax,' and
then sends those fees to the Four County Solid Waste District.
Specifically, $4.75 per ton of solid waste is sent to Ohio EPA, plus $1.00
or $2.00 per ton of solid waste, depending on whether the waste
originates from inside or outside a 4-county area to the Four County
Solid Waste District, is sent to the local solid waste district, plus $0.25
per ton of solid waste is sent to Defiance Township. The Four County
Joint Solid Waste District fund is managed by the Williams County
Auditor, Deborah Nestor. The solid waste district funds are held in the
First Federal Bank located in Bryan, Ohio. Landfill Fund 073 is
managed by the Defiance County Treasurer, Vickie Meyer. The
operating funds for the Defiance County landfill are held in the
Huntington National Bank, located in Defiance, Ohio. These two funds
are separate and distinct. On this basis, the Tax Commissioner's decision,
which denied the Defiance County Commissioners permission to transfer
monies from Landfill Fund (Fund 073) to Capital Improvement Fund
(Fund 072) was unlawful, unreasonable, and not supported by the
manifest weight of the evidence."

This board has previously concluded that in any appeal from a final determination of the Tax
Commissioner regarding a transfer of funds pursuant to R.C. 5705.15, the standard to be
“ considered is whether an abuse of discretion by the commissioner, in making his determination, has

occutred. Lincoln Twp. Bd. of Trustees v. Levin (Oct. 18, 2011), BTA No. 2009-M-693,
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unreported. See, also, Lake Twp. of Stark Cty. v. Kinney (Mar. 27, 1984), BTA No 1982-F-525,
unreported, affirmed sub nom.; Cassetty v. Kinney (Sept. 24, 1984) Stark Cty. App. Ct. No.

" CA-6378, unreported. "[A]s this board noted in Lake Twp. of Stark Cty., supra, R.C. 5705.16 does
not state the specific criteria which the Tax Commissioner must use in making his determination,
The absence of such statutory criteria connotes a legislative intent to afford the Tax Commissioner
broad grounds upon which to permit or reject the transfer of moneys from one fund to another,
limited only by an abuse standard." Lincoln Twp., supra at 5. In J M. Smucker, L.L.C. v. Levin, 113
Ohio St.3d 337, 2007-Ohio-2073, the court held that "[ulnder that standard of review [i.e., an
abuse of discretion], it is [an appellant's] burden to show 'more than an error of law or judgment;'
the appellant must show that *** the Tax Commissioner's 'attitude is unreasonable, arbitrary or
unconscionable. Id. at 16. '

In his determination, the commissioner concluded that the county’s attempt to transfer landfill
funds pursuant to the general provisions of R.C. 5705.15 was improper, reasoning that "[b]ased
upon the limited use of funds garnered by a solid waste management district that owns a landfill,
*** the funds garnered by a county that owns a landfill must, similarly, be limited to the purposes
identifted in R.C. 323.08(A)(2) [sic]. Differing use of funds based upon the ownership of a landfill
by a solid waste management district as opposed to the county itself is both illogical and
inconsistent.” S.T. at 3. Under the abuse of discretion standard set out by the court in Smucker,
supra, regardless of the commissioner's interpretation and/or application of the aforementioned
statutes, we cannot conclude that his determination was "unreasonable, arbitrary or
unconscionable;" on the contrary, we find his determination attempts to bring uniformity under the
law and in practice, and, as such, is not grounded in "passion or bias," Huyffiman v. Hair Surgeon,
Ine. (1985), 19 Ohio St.3d 83, 87, but is logical and well-reasoned. In this conclusion, we are
: guided not only by the court's pronouncement in Smucker, supra, but also by the direction
" provided in Huffman, supra:

“““The term discretion itself involves the idea of choice, of an exercise
of the will, of a determination made between competing considerations.
In order to have an ‘abuse’ in reaching such determination, the result
must be so palpably and grossly violative of fact and logic that it
evidences not the exercise of will but perversity of will, not the exercise
of judgment but defiance thereof, not the exercise of reason but rather
of passion or bias. ¥**** State v. Jenkins (1984), 15 Ohio St.3d 164,
222.7 1d. at 87. (Quoting Blakemore v. Blakemore (1983), 5 Ohio St.3d
217,219.)

Thus, we find the record does not demonstrate that the commissioner's determination created an
"unreasonable, arbitrary, or unconscionable" outcome. Accordingly, as this board cannot conclude,
based upon the instant record, that an abuse of discretion occurred, the Tax Commissioner's final
determination must be affirmed.
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‘-BOARD OFTAXAPPE ALS J . T hereby certify the fqregoing to be a true
Sl s and complete copy of the action taken by
i _ | the Board of Tax Appeals of the State of

'‘RESULT OF YOTE _ NJ YE§ I‘ o Ohio and entered upon its journal this day,
e ¢ with respect to the captioned matter.

Mr Williamson

_EMr. Harbarger

e

Kathleen M. Crowley, Board Secretary
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Date:
HAR & 6 20
Russell R, Herman

Asgistant Prosecuting Attorney

Defianece County, Ohlo

300 Court Street, Suite C

Defiance, Ohio 43512

Entry Number: 14-03-0125

Re: Denlal of a Transfor of Funds for Defiance County, from the Landfill Fund (#073) to the
Capitat Improvements Fund (#072)

Deflance County, through its counsel, has filed an application on’ Mareh 3, 2014 with the Tax
Commnissioner for authority to transfer funds from the Landfill Pund (Fund #073) to the Capital
Improvements Fund (Fund #072) of the County putspant to R,C, 5705.15 and 5705,16. The
amount requested to be transferred Is Two Million Five Hundred Thousand Dollars and No Cents
($2,500,000.00), Addliional information was. sought from the county and that Information was
provided on March 13, 2014,

According to information provided from the county, the source of monsys in the transferor fund
is fees received from the users of the Defianee County Landfill, The landfill is solely owned by
Defiance County and is not a part of the Four County Solid Waste Distriot, Before the Landfill
Fund way created, the moneys received from landfill operations were deposited in the General
Fund. According to the Information received, the separate fond was created for better tracking
purposes,

Effective June 24, 1988, Am .Sub, H.B, No, 592, 142 Ohio Laws, Part 1II, 4418, established
statewide policies for the management of solid and hazardous waste, Danls Clarkeo Landfil] Co.
v, Clark Cty, Solid Waste Mgt. Dist, (1993), 73 Ohio 8t.3d 590, The bill enacted R.C. 3734.52,
which requires each county in Olio to eithor form & single-county solid-waste-management
district or particlpate In a jolnt solid-waste-management district for the pucpose of “orderly
development of the solid waste management plauning,” Section 6(C)(1), Am, Sub, H.B. No, 592.
A solid waste management district may identify both publicly and privately owned landfills as
Teceiving entitios for the district’s solid waste. R.C. 343.01(H) (a joint solid waste management
district board of directors nay enter into n contract with any person, munisipal corporation,
township, or other political subdivision for the operation and maintenance of any solid wasts
disposal recycilng or resource recovery facilities.). As a result, in Ohio, sanitary landfills may be
publicaliy of privately owned.

A solid waste management distrlct may itself own a landflll, and if ownorship resides with the
district, the funds earned by the landfill are Umited as to their uses. R.C. 343,08(A)(2) provides:
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“All moneys coﬂected by ar on behalf of a county or jolnt district as rates or
charges for solld waste collection, storage, transfer, disposal, ‘recycling,
processing, or resource racovery service in any distriot shall be paid to the county
treasurer in a county distriot or to the cowmty treasurer or other official designated
by the board of directors in a joint district and kept in & separate and distinct fund
to the credit of the district, The fund shall be used for the payment of the cost of
the management, maintenance, and operation of the-solid waste collection or other
solld waate facilitles of the distriet and, if applicable, the payment of the cost of
collecting the rates or charges of the distrlot pursuant to division (A)(1) or (2) of
this section. Prior to the approval of the districl's initial solid waste management
plan under sestion 3734,55 of the Reviged Cods or the issuance of an order undar
that gseotion requiring the distelet to Implement an Initial plan preparved by the
ditector, as appropriate, the fund also may be used for the purposes of division
(@)(2) or (3) of section 3734.57 of the Revised Code. On aind after the approval of
the distelet's Initial plan under sectlon 3734.521 or 3734.55 of the Revised Code
or the fssuance of an order under either of those sections, as appropriate, requiring
{he district to implement an initial plan prepared by the director, the fund also
may be used for the purposes of divisions (G)(1) to (10) of section 3734.57 of the
Revised Code. Those uges may inelude, in acoordance with # cost allocation plan
adopted under division (B) of this ssotion, the payment of all allowable direct and
Indirect costs of the distrlet, the sanitaty englneer or sanitary engineering
department, or a federal or state grant program, incurred for the purposes of this
chapter and sections 3734.52 to 3734.572 of the Revised Cods. Any surplus
remaining after those uses of the fund may be used for the enlargement,

modification, or replacement of such facilities and for the payment of the interest
and principal on bonds and bond anticipation notes Issued purspant fo section
343,07 of the Revised Code. Jn no case shall money so collected be expended
otherwise than for the use and benefit of the district,” (Emphasis added.)

Moveover, R.C. 343.08(C) contemplates the ownership of a golid waste facllity by a county when
it allows a board of county commissioners to fix rates for solid waste disposal. Thess rates must
be subjected to at least thres public hearings, and be publicized In the counties that would be
affected by the proposed rates. That section provides;

A board of county commlssioners or divectors shall fix rates or charges, ot enter
into contracts fixing the rates or charges to be collected by the contractor, for
solid waste colloction, storage, transfer, disposal, recycling, processing, or
resource recovery services at a public meeting held in acoordance with section
121,22 of the Revised Caode, In addition to fulfilling the requirements of section
121,22 of the Revised Code, the boaid, before fixing or changing rates or charges
for solid waste collection, storape, transfer, disposal, recycling, processing, or
resource recavery services, or before entering into a contract that fixes rates or
charges to be collected by the contractor providing the services, shall hold at least
three public hearings on the proposed rates, charges, ot coniract, Prior to the first
public heaving, the board shall publish notice of the public hearings as provided in
section 7,16 of the Revised Code or once a week for three conseontive weeks in a
newspaper of general cirenlation in the county or counties that would be affected
by the proposed rates, charges, or contracl. The notice shall include a listing of the
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proposed rates or charges to be fixed and collected by the board or fixed pursuant
to the contract and collected by the contractor, and the dates, tlme, and place of
each of the thres hearings thereon. The board shall hoar any person who wishes to
testify on the proposed rates, oharges, or contract.

A county is created as a body politic with Hmited statutory authority, R.C, 301.22 (“Bvery
county adopting a charter or an alternative form of government is & body politic and corporate
for the purposs of enjoying and exeroising the rights and privileges conveyed under it by the
constitntion and the laws of this state.”), The limited powers authorized fo a county include the
police power to protect the health and well-being of the citlzens of the county, However, the
expenditure of public funds is generally limlted to the purposes defined by statute. See R.C,
5705,10(D) (*Bxcept as otherwise provided by resolution adopted pursuant to section 3315.01
of the Revised Code, all revenue derived from a sourée other than the general property tax and
which the law prescribes shall bs used for a patticular purpose, shall be paid into a spectal fund
for such purpose.”), Moreover, R.C. 57035,10(1) provides, *“Money pald into any fund shall be
vsed only for the purposes for which such fund is established,”

Basad upon the limited use of funds garnered by a solid waste management district that owns a
landfill, the Tax Commissioner conaludes that the funds garnered by & county that owns a
landfill must, similatly, be limited to the purposes identified in R.C, 323.08(A)(2). Differing use
of funds based upon the ownership of a landfill by a solid waste managernent district as opposed
to the county itself is both illogical and inconslstent,

Therefore, the Tax Commissioner finds, afler examining the County Resolution adopted
Febraary 20, 2014, and the Petitlon addressed to the Court of Comunon Pleas of Defiance
County, Ohio, that this request for a transfer of funds in the amount of Twe Million Five
Hundred Thousand Dollars and No Cents ($2,500,000.00) does not comply with the provislons
of R,C. §705.15 and 5705.16 and hereby denies the request to file that petition in the Court of
Common Pleas of Defiance County, Ohlo.

A copy of this entry will also be mailed to the Clerk of Courts of Defiance County,

THIS IS THE TAX COMMISSIONER'S FINAL DETERMINATION WITH REGARD TO
THIS MATTER. UPON EXPIRATION OF THE SIXTY-DAY APPEAL PERIOD
PRESCRIBED BY R.C. 5717.02, THIS MATTER WILL BE CONCLUDED AND THE FILE
APPROPRIATELY CLOSED.

T CERTIFY THAY THIS IS A TRUE AN ACCURATE COPY OF THE MINAL

DEFERMINATION RRCORDED IN THE TAX COMMISSIONGR'S JOURNAL /s loseph W, Testa
%’B,,H:V rusen Joseph W, Testa
“Tax ConMIssionin Tax Cammissioner

C-3




Appendix D

E}%‘Bﬂ”
& BOARD OF DEFIANCE COUNTY COMMISSIONER S % esmsomammsses

RESOLUTION: IN THE MATTER OF: TRANSFER OF FUNDS FROM THE LANDFILL
FUND (4073) TO THE CAPITAL IMPROVEMENTS

FUND {#072)
DATE: THURSDAY, FEBRUARY 20, 2014

u.‘

The Board of Commissioners, County of Deflance, State of Ohio, met In regular session on
Thursday, the 20 day of February, 2014, In the Conference Room of the Board with the
foliowing mambars prosent:

Otto L. Nicely: PRESENT _ Thomas L. Kitrie: ABSENT __ James E. Harris, Jr,: PRESENT

Mr. _JAMES E. HARRIS, JR. moved the adoption of the following Resolution;

WHEREAS, the Deflanca Caunly Board of Commissioners mat in open session, to tiscuss
the possitfe transfer of funds from the LANDFILL FUND #073) to the CAPITAL
IMPROVEMENTS FUND {#072), pursuant to Revised Code Sections 5705,15 and 5705.18.
Sald proposed transfar of funds I3 nacessary as Defiance county has for several years been
holding back funds to cover sosts for expansion projects, The County has not used all of the
funds and needs ta ulllize some of thess uhenoumbeted funds In the LANDFILL FUND
(#073) fo help pay for emergency repalrs of the Deflance County courthouse and faderally
.y required Amerloans with Disabilities Aot renvvations, and there Is currently not enough funds
( in the CAPITAL IMPROVEMENTS FUND (#072) to cover the entire cost of the antlcipated
I necessary repalrs and renovations.

The funds subject to this Appllcation for Transfer of Funds do not inglude the procseds or
halances of tax levies, loans, bond lssues, speoial levies for the paymant of loans or bond
issues, the proceeds o balances of funds derived from any excise tax levied by law for a
speclfied purpose, andlat the proceeds or balances of any lleense fees Imposed-by law for a
specifled purpose. More apecifically, the funds sublset to this request to transfer funds are
excess funds i the LANDFILL FUND (#073) that are derived from coste paid by customers
utilizing the Deflance County Landfill, and are not utherwiss encumbered; and

WHEREAS, the LANDFILL FUND (¥073), currently hag a present balange of present balance
of $8,531,884.30, of which, $2,635,620,22 is enpurpbersd, Tha CAPITAL IMPROVEMENTS
FUND (#072), surrently has a prasent balance of $3,386,151.99, of which, §3,488,161.99 Is
ancumbeared; and

WEREAS, this Application for Transfer of Funds daes not Inchule the propgeds or balances of
tax levies, loans, bond lssues, special levles for the payment of loans or bond Issues, the
proseeds or balances of funds darlved from any excise tax levied by law for @ specifiad
purpase, andlor the procesds or balances of any license fees Imposed by law for a specified
purpase, Thig Application for Transfer of Funds includes the proceeds from interest income

sarnad. ‘

4 : WHEREAS, after review and discussion in open session, the Defiance County Board of
I g Commiasionars desires to transfer $2,500,000.00 from the LANDFILL FUND (#073) to the
CARITAL IMPROVEMENTS FUND (#072),
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BOARD OF DEFIANCE COUNTY COMMISSIONERS

RESOLUTION: IN THEWATTER QF: TRANSFER OF FUNDE FROM THE LANOFILL
FUND (#073) TO THE CAPITAL IMPROVEMENTS

FUND (#072)

THEREFORE, BE IT RESOLVED, that the Defiance County Board of Commissivners doas
hareby saek to Instituts proceedings fo transfar $2,600,000.00 from the LANDFILL FUND
(#073) to the CAPITAL IMPROVEMENTS FUND {#072).

THEREFORE, BE.IT FURTHER RESOLVED, that It Is found and detarmined that all formal
aollons of this Board conceming and relating to the adoption of this Resolutlon ware so
adgpted In an open meating of this Board ard that all deliberations of s Board and any of
its comnmittess that resulted In such formal actionr wera In meetings open to the public in
compliance with all legal requirements, Including Section 121,22 of the Ohle Revised Cada,

Mr, QTT0 L, NICELY secondad the above Resolution and the roll being
caliad upon the questior of its adoption, the vota resulted as followa;

OTTO L. NIGELY _
THOMAS L. KIME  ABSENT LA
JAMES E. HARRIS, JR.

MOTION CARRIED

ATTEST ) ] ) _ , CLERK
STEPHANIE M. METZ

JOURNAL # 158, RESOLUTION # 14.02-069
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EXHIBIT

MORRIS J. MURRAY

DEFIANCE COUNTY PROSECUTING ATTORN EY
500 Court Street ~ Sutte C ~ Defiance, Ohio 43512

Russell R, Herman

Joy O'Dumnell Phone: (419) 782-2402
Carson L. Slade Fax: (419) 782-6374
ASSISTANT PROSECUTING ATTORNEYS Email; mimpros@defiance-county.com
MONDAY, FEBRUARY 24, 2014

DEPARTMENT OF TAXATION

DivisioN OF TAX EQUALIZATION
30 E. Broad Street ~ 21% Floor
Columbus, Ohio 43215

RE: TRANSFER OF FUNDS FOR THE DEFIANCE COUNTY BOARD OF COMMISSIONERS FROM
LANDYILL FUND TO CAPITAL IMPROVEMENTS FUND.

DEAR SIR/MADAM:

Please find enclosed a Cerlified copy of a Resolution from the Defiance County Board of
Commissioners and a proposed Application to the Court of Common Pleas to {ransfer funds in the
amount of $2,500,000.00 from the LANDFILL FUND (#073) fo the CAPITAL IMPROVEMENTS
FUND (#072). These doouments are for your review and approval pursuant to Revised Code
Sections 5705.15 and 5705.16,

Said proposed transfer of funds is necessary as Defiance county has for several years been holding
back funds to cover costs for expansion projects and need to utilize some of these unencumbered
funds in the LANDFILL FUND (#073) to help pay for emergency repairs of the Defiance County
courthouse and federally required Americans with Disabilities Act renovations, and there s
currently nat enough funds in the CAPITAL IMPROVEMENTS FUND (#072) to cover the entire
cost of the anticipated necessary repairs and renovations,

The funds subject to this Application for Transfer of Funds do not include the procseds or balances
of tax levies, loans, bond issues, special levies for the payment of loans or bond issues, the proceeds
or balances of funds derived from any excisa tax levied by law for a specified purpose, and/or the
praceeds or balances of any Heense fees imposed by law for a specified purpose, More specifically,
the funds subject to this request to transfer funds are excess funds in the LANDFILL FUND (#073)
that are derived from costs paid by customers utilizing the Defiance County Landfill, and are not

otherwise encumbered.
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g Please send your certification/approval or comments back to this office for further action,

If you have any questions, corrmuents or coneerns, in reference to this letter, please feel free to
contact me at my office.

SINCERELY YOURS,

RUSSELL R, HERMAN

Assistant Prosecuting Attorney
Defiance County, Ohio

RRH

Enelosures,

CC:  DEeFIANCE COUNTY BOARD OF COMMISSIONERS; 500 Court Strest ~ Suite A, Defiance, Ohio
43512,
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5705.14 Transfer of funds, OH ST § 5705.14

Baldwin's Ohio Revised Code Annotated
Title LVII. Taxation (Refs & Annos)
Chapter 5705. Tax Levy Law (Refs & Annos)
Establishment and Transfer of Funds; Distribution of Revenues

R.C. § 5705.14
5705.14 Transfer of funds

Effective: September 29, 2011
Currentness

No transfer shall be made from one fund of a subdivision to any other fund, by order of the court or otherwise, except as follows:

(A) The unexpended balance in a bond fund that is no longer needed for the purpose for which such fund was created shall be
transferred to the sinking fund or bond retirement fund from which such bonds are payable.

(B) The unexpended balance in any specific permanent improvement fund, other than a bond fund, after the payment of all
obligations incurred in the acquisition of such improvement, shall be transferred to the sinking fund or bond retirement fund
of the subdivision; provided that if such money is not required to meet the obligations payable from such funds, it may be
transferred to a special fund for the acquisition of permanent improvements, or, with the approval of the court of common pleas
of the county in which such subdivision is located, to the general fund of the subdivision.

(C) (1) Except as provided in division (C)(2) of this section, the unexpended balance in the sinking fund or bond retirement
fund of a subdivision, after all indebtedness, interest, and other obligations for the payment of which such fund exists have been
paid and retired, shall be transferred, in the case of the sinking fund, to the bond retirement fund, and in the case of the bond
retirement fund, to the sinking fund; provided that if such transfer is impossible by reason of the nonexistence of the fund to
receive the transfer, such unexpended balance, with the approval of the court of common pleas of the county in which such
division is located, may be transferred to any other fund of the subdivision.

(2) Money in a bond fund or bond retirement fund of a city, local, exempted village, cooperative education, or joint vocational
school district may be transferred to a specific permanent improvement fund provided that the county budget commission of
the county in which the school district is located approves the transfer upon its determination that the money transferred will
not be required to meet the obligations payable from the bond fund or bond retirement fund. In arriving at such a determination,
the county budget commission shall consider the balance of the bond fund or bond retirement fund, the outstanding obligations
payable from the fund, and the sources and timing of the fund's revenue.

(D) The unexpended balance in any special fund, other than an improvement fund, existing in accordance with division (D),
(F), or (G) of section 5705.09 or section 5705.12 of the Revised Code, may be transfetred to the general fund or to the sinking
fund or bond retirement fund after the termination of the activity, service, or other undertaking for which such special fund
existed, but only afier the payment of all obligations incurred and payable from such special fund.

(E) Money may be transferred from the general fund to any other fund of the subdivision.
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(F) Moneys retained or received by a county under section 4501.04 or division (A)(3) of section 5735.27 of the Revised Code
may be transferred from the fund into which they were deposited to the sinking fund or bond retirement fund from which any
principal, interest, or charges for which such moneys may be used is payable.

(G) Moneys retained or received by a municipal corporation under section 4501.04 or division (A)(1) or (2) of section 5735.27
of the Revised Code may be transferred from the fund into which they were deposited to the sinking fund or bond retirement
fund from which any principal, interest, or charges for which such moneys may be used is payable.

(H)(1) Money may be transferred from the county developmental disabilities general fund to the county developmental
disabilities capital fund established under section 5705.091 of the Revised Code or to any other fund created for the purposes of
the county board of developmental disabilities, so long as money in the fund to which the money is transferred can be spent for
the particular purpose of the transferred money. The county board of developmental disabilities may request, by resolution, that
the board of county commissioners make the transfer. The county board of developmental disabilities shall transmit a certified
copy of the resolution to the board of county commissioners. Upon receiving the resolution, the board of county commissioners
may make the transfer. Money transferred to a fund shall be credited to an account appropriate to its particular purpose.

(2) An unexpended balance in an account in the county developmental disabilities capital fund or any other fund created for
the purposes of the county board of developmental disabilities may be transferred back to the county developmental disabilities
general fund. The transfer may be made if the unexpended balance is no longer needed for its particular purpose and all
outstanding obligations have been paid. Money transferred back to the county developmental disabilities general fund shall
be credited to an account for current expenses within that fund. The county board of developmental disabilities may request,
by resolution, that the board of county commissioners make the transfer. The county board of developmental disabilities shall
transmit a certified copy of the resolution to the board of county commissioners. Upon receiving the resolution, the board of
county commissioners may make the transfer.

(D) Money may be transferred from the public assistance fund established under section 5101.161 of the Revised Code to either
of the following funds, so long as the money to be transferred from the public assistance fund may be spent for the purposes
for which money in the receiving fund may be used:

(1) The children services fund established under section 5101.144 of the Revised Code;

(2) The child support enforcement administrative fund established, as authorized under rules adopted by the director of job and
family services, in the county treasury for use by any county family services agency.

Except in the case of transfer pursuant to division (E) of this section, transfers authorized by this section shall only be made by
resolution of the taxing authority passed with the affirmative vote of two-thirds of the members.

CREDIT(S)

(2011 H 153, eff. 9-29-11; 2009 S 79, eff. 10-6-09; 1992 S 156, eff. 1-10-92; 1990 H 455; 1988 S 293; 1986 H 4; 1953
H 1; GC 5625-13)

Notes of Decisions (70)
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5705.15 Transfer of public funds; exceptions, OH ST § 5705.15

Baldwin's Ohio Revised Code Annotated
Title LVII. Taxation (Refs & Annos)
Chapter 5705. Tax Levy Law (Refs & Annos)
Establishment and Transfer of Funds; Distribution of Revenues

R.C. § 5705.15
5705.15 Transfer of public funds; exceptions
Currentness
In addition to the transfers authorized in section 5705.14 of the Revised Code, the taxing authority of any political subdivision
may, in the manner provided in this section and section 5705.16 of the Revised Code, transfer from one fund to another any
public funds under its supervision, except the proceeds or balances of loans, bond issues, special levies for the payment of loans

or bond issues, the proceeds or balances of funds derived from any excise tax levied by law for a specified purpose, and the
proceeds or balances of any license fees imposed by law for a specified purpose.

CREDIT(S)
(1953 H 1, eff. 10-1-53; GC 5625-13a)

Notes of Decisions (34)

R.C. § 5705.15, OH ST § 5705.15
Current through 2015 Files 1 to 7 of the 131st GA (2015-2016).
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5705.16 Resolution for transfer of funds; petition; approval by tax..., OH ST § 5705.16

Baldwin's Ohio Revised Code Annotated
Title LVII. Taxation (Refs & Annos)
Chapter 5705. Tax Levy Law (Refs & Annos)
Establishment and Transfer of Funds; Distribution of Revenues

R.C. § 5705.16
5705.16 Resolution for transfer of funds; petition; approval by tax commissioner; hearing; certification

Effective: September 29, 2011
Currentness

A resolution of the taxing authority of any political subdivision shall be passed by a majority of all the members thereof,
declaring the necessity for the transfer of funds authorized by section 5705.15 of the Revised Code, and such taxing authority
shall prepare a petition addressed to the court of common pleas of the county in which the funds are held. The petition shall
set forth the name and amount of the fund, the fund to which it is desired to be transferred, a copy of such resolution with a
full statement of the proceedings pertaining to its passage, and the reason or necessity for the transfer. A duplicate copy of said
petition shall be forwarded to the tax commissioner for the commissioner's examination and approval.

If the petition is disapproved by the commissioner, it shall be returned within ten days of its receipt to the officers who submitted
it, with a memorandum of the commissionet's objections. This disapproval shall not prejudice a later application for approval.
If the petition is approved by the commissioner, it shall be forwarded within ten days of its receipt to the clerk of the court
of common pleas of the county to whose court of common pleas the petition is addressed, marked with the approval of the
commissioner. If the commissioner approves the petition, the commissioner shall notify immediately the officers who submitted
the petition, who then may file the petition in the court to which it is addressed.

The petitioner shall give notice of the filing, object, and prayer of the petition, and of the time when it will be heard. The notice
shall be given by one publication in a newspaper of general circulation in the territory to be affected by such transfer of funds. If
there is no such newspaper, the notice shall be posted in ten conspicuous places within the territory for a period of four weeks.

The petition may be heard at the time stated in the notice, or as soon thereafter as convenient for the court. Any person who
objects to the prayer of such petition shall file the person's objections in such cause on or before the time fixed in the notice
for hearing, and that person shall be entitled to be heard.

If, upon hearing, the court finds that the notice has been given as required by this section, that the petition states sufficient facts,
that there are good reasons, or that a necessity exists, for the transfer, and that no injury will result therefrom, it shall grant the
prayer of the petition and order the petitioners to make such transfer.

A copy of the findings, orders, and judgments of the court shall be certified by the clerk and entered on the records of the
petitioning officers or board, and thereupon the petitioners may make the transfer of funds as directed by the court. All costs
of such proceedings shall be paid by the petitioners, except that if objections are filed the court may order such objectors to
pay all or a portion of the costs.

CREDIT(S)
(2011 H 153, eff. 9-29-11; 1983 H 260, eff. 9-27-83; 1976 H 920; 1953 H 1; GC 5625-13b to 5625-13g)

Notes of Decisions (16)
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R.C. § 5705.16, OH ST § 5705.16
Current through 2015 Files 1 to 7 of the 131st GA (2015-2016).
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343.08 Rates and charges; contract with municipal corporation, OH ST § 343.08

Baldwin's Ohio Revised Code Annotated
Title II1. Counties
Chapter 343. Solid Waste Management Districts (Refs & Annos)

R.C. § 343.08
343.08 Rates and charges; contract with municipal corporation

Effective: September 29, 2011
Currentness

(A) The board of county commissioners of a county solid waste management district and the board of directors of a joint solid
waste management district may fix reasonable rates or charges to be paid by every person, municipal corporation, township, or
other political subdivision that owns premises to which solid waste collection, storage, transfer, disposal, recycling, processing,
or resource recovery service is provided by the district and may change the rates or charges whenever it considers it advisable.
Charges for collection, storage, transfer, disposal, recycling, processing, or resource recovery service shall be made only against
lots or parcels that are improved, or in the process of being improved, with at least one permanent, portable, or temporary
building. The rates or charges may be collected by either of the following means:

(1) Periodic billings made by the district directly or in conjunction with billings for public utility rates or charges by a county
water district established under section 6103.02 of the Revised Code, a county sewer district established under section 6117.02
of the Revised Code, or a municipal corporation or other political subdivision authorized by law to provide public utility service.
When any such charges that are so billed are not paid, the board shall certify them to the county auditor of the county where the
lots or parcels are located, who shall place them upon the real property duplicate against the property served by the collection,
storage, transfer, disposal, recycling, processing, or resource recovery service. The charges shall be a lien on the property from
the date they are placed upon the real property duplicate by the auditor and shall be collected in the same manner as other taxes.

(2) Certifying the rates or charges to the county auditor of the county where the lots or parcels are located, who shall place them
on the real property duplicate against the lots or parcels. The rates or charges are a lien on the property from the date they are
placed upon the real property duplicate by the auditor and shall be collected in the same manner as other taxes.

The county or joint district need not fix a rate or charge against property if the district does not operate a collection system.

Where a county or joint district owns or operates a solid waste facility, either without a collection system or in conjunction
therewith, the board of county commissioners or board of directors may fix reasonable rates or charges for the use of the facility
by persons, municipal corporations, townships, and other political subdivisions, may contract with any public authority or person
for the collection of solid wastes in any part of any district for collection, storage, disposal, transfer, recycling, processing, or
resource recovery in any solid waste facility, or may lease the facility to any public authority or person. The cost of collection,
storage, transfer, disposal, recycling, processing, or resource recovery under such contracts may be paid by rates or charges
fixed and collected under this section or by rates and charges fixed under those contracts and collected by the contractors.

All moneys collected by or on behalf of a county or joint district as rates or charges for solid waste collection, storage, transfer,
disposal, recycling, processing, or resource recovery service in any district shall be paid to the county treasurer in a county
district or to the county treasurer or other official designated by the board of directors in a joint district and kept in a separate
and distinct fund to the credit of the district. The fund shall be used for the payment of the cost of the management, maintenance,
and operation of the solid waste collection or other solid waste facilities of the district and, if applicable, the payment of the
cost of collecting the rates or charges of the district pursuant to division (A)(1) or (2) of this section. Prior to the approval of the
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district's initial solid waste management plan under section 3734.55 of the Revised Code or the issuance of an order under that
section requiring the district to implement an initial plan prepared by the director, as appropriate, the fund also may be used
for the purposes of division (G)(1) or (3) of section 3734.57 of the Revised Code. On and after the approval of the district's
initial plan under section 3734.521 or 3734.55 of the Revised Code or the issuance of an order under either of those sections,
as appropriate, requiring the district to implement an initial plan prepared by the director, the fund also may be used for the
purposes of divisions (G)(1) to (10) of section 3734.57 of the Revised Code. Those uses may include, in accordance with a cost
allocation plan adopted under division (B) of this section, the payment of all allowable direct and indirect costs of the district,
the sanitary engineer or sanitary engineering department, or a federal or state grant program, incurred for the purposes of this
chapter and sections 3734.52 to 3734.572 of the Revised Code. Any surplus remaining after those uses of the fund may be
used for the enlargement, modification, or replacement of such facilities and for the payment of the interest and principal on
bonds and bond anticipation notes issued pursuant to section 343.07 of the Revised Code. In no case shall money so collected
be expended otherwise than for the use and benefit of the district.

A board of county commissioners or directors, instead of operating and maintaining solid waste collection or other solid waste
facilities of the district with county or joint district personnel, may enter into a contract with a municipal corporation having
territory within the district pursuant to which the operation and maintenance of the facilities will be performed by the municipal
corporation,

The products of any solid waste collection or other solid waste facility owned under this chapter shall be sold through competitive
bidding in accordance with section 307.12 of the Revised Code, except when a board of county commissioners or directors
determines by resolution that it is in the public interest to sell those products in a commercially reasonable manner without
competitive bidding.

(B) A board of county commissioners or directors may adopt a cost allocation plan that identifies, accumulates, and distributes
allowable direct and indirect costs that may be paid from the fund of the district created in division (A) of this section and
prescribes methods for allocating those costs. The plan shall authorize payment from the fund for only those costs incurred by
the district, the sanitary engineer or sanitary engineering department, or a federal or state grant program, and those costs incurred
by the general and other funds of the county for a common or joint purpose, that are necessary and reasonable for the proper
and efficient administration of the district under this chapter and sections 3734.52 to 3734.572 of the Revised Code. The plan
shall not authorize payment from the fund of any general government expense required to carry out the overall governmental
responsibilities of a county. The plan shall conform to United States office of management and budget Circular A-87 “Cost
Principles for State and Local Governments,” published January 15, 1983.

(C) A board of county commissioners or directors shall fix rates or charges, or enter into contracts fixing the rates or charges to
be collected by the contractor, for solid waste collection, storage, transfer, disposal, recycling, processing, or resource recovery
services at a public meeting held in accordance with section 121.22 of the Revised Code. In addition to fulfilling the requirements
of section 121.22 of the Revised Code, the board, before fixing or changing rates or charges for solid waste collection, storage,
transfer, disposal, recycling, processing, or resource recovery services, or before entering into a contract that fixes rates or
charges to be collected by the contractor providing the services, shall hold at least three public hearings on the proposed rates,
charges, or contract. Prior to the first public hearing, the board shall publish notice of the public hearings as provided in section
7.16 of the Revised Code or once a week for three consecutive weeks in a newspaper of general circulation in the county or
counties that would be affected by the proposed rates, charges, or contract. The notice shall include a listing of the proposed
rates or charges to be fixed and collected by the board or fixed pursuant to the contract and collected by the contractor, and
the dates, time, and place of each of the three hearings thereon. The board shall hear any person who wishes to testify on the
proposed rates, charges, or contract.

CREDIT(S)
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(2011 H 153, eff. 9-29-11; 1996 H 122, eff. 10-31-96; 1993 S 165, eff. 10-29-93; 1992 H 723; 1988 H 592; 1986 H 243;
1983 H 13; 1977 S 303; 1976 H 993; 131 v H 161; 130 v H 425; 128 v 773; 1953 H 1; GC 6600-7)

Notes of Decisions (6)

R.C. § 343.08, OH ST § 343.08
Current through 2015 Files 1 to 7 of the 131st GA (2015-2016).
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