
 

{C47726:2 } 

IN THE SUPREME COURT OF OHIO 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

for Approval of Its Electric Security Plan. 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

for Approval of Revised Tariffs. 

 

In the Matter of the Application of 

The Dayton Power and Light Company 
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Authority. 
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for Waiver of Certain Commission Rules. 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

to Establish Tariff Riders.  

 

Industrial Energy Users-Ohio,  
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Public Utilities Commission of Ohio,  

   

 Appellee.  

 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

Supreme Court Case No. 2014-1505 

 

 

 

 

Appeal from the Public Utilities 

Commission of Ohio 

 

Public Utilities Commission of Ohio 

Case Nos. 12-426-EL-SSO,  

12-427-EL-ATA, 

12-428-EL-AAM,  

12-429-EL-WVR, and 

12-672-EL-RDR 

 

 

 

JOINT MOTION OF  

APPELLANTS INDUSTRIAL ENERGY USERS-OHIO AND THE OFFICE OF THE 

OHIO CONSUMERS’ COUNSEL  

TO ESTABLISH ORAL ARGUMENT SCHEDULE 

 

 

Supreme Court of Ohio Clerk of Court - Filed July 30, 2015 - Case No. 2014-1505



 

{C47726:2 } 

Samuel C. Randazzo (Reg. No. 0016386)  

(Counsel of Record) 

Frank P. Darr (Reg. No. 0025469) 

Matthew R. Pritchard (Reg. 0088070) 

McNees Wallace & Nurick LLC 

21 East State Street, 17
th

 Floor 

Columbus, OH  43215 

Telephone:  (614) 469-8000 

Facsimile:  (614) 469-4653 

sam@mwncmh.com 

fdarr@mwncmh.com 

mpritchard@mwncmh.com 

 

COUNSEL FOR APPELLANT/CROSS-

APPELLEE, 

INDUSTRIAL ENERGY USERS-OHIO 

 

Bruce J. Weston (Reg. No. 0016973) 

Ohio Consumers’ Counsel 

 

Maureen R. Grady (Reg. No. 0020847) 

(Counsel of Record) 

Terry L. Etter (Reg. No. 0067445) 

Assistant Consumers’ Counsel 

Office of the Ohio Consumers’ Counsel 

10 West Broad Street, Suite 1800 

Columbus, OH  43215-3485 

Telephone:  (614) 466-9567 (Grady) 

Facsimile:  (614) 466-9475 

grady@occ.ohio.gov 

etter@occ.ohio.gov 

 

COUNSEL FOR APPELLANT/CROSS-

APPELLEE, 

OFFICE OF THE OHIO CONSUMERS’  

COUNSEL 

 

Judi L. Sobecki (Reg. No. 0067186) 

The Dayton Power and Light Company 

1065 Woodman Drive 

Dayton, OH  45432 

Telephone:  (937) 259-7171 

Facsimile:  (937) 259-7178 

Judi.sobecki@dplinc.com 

 

Charles J. Faruki (Reg. No. 0010417) 

(Counsel of Record) 

Jeffrey S. Sharkey (Reg. No. 0067892) 

Faruki Ireland & Cox P.L.L. 

500 Courthouse Plaza, S.W. 

10 North Ludlow Street 

Dayton, OH  45402 

Telephone:  (937) 227-3705 

Facsimile:  (937) 227-3717 

cfaruki@ficlaw.com 

jsharkey@ficlaw.com 

 

COUNSEL FOR CROSS-APPELLANT, 

THE DAYTON POWER AND LIGHT 

COMPANY 

 

Michael DeWine (Reg. No. 0009181) 

Attorney General of Ohio 

 

William L. Wright (Reg. No. 0018010) 

Section Chief, Public Utilities Section 

(Counsel of Record) 

Thomas McNamee (Reg. No. 0017352) 

Werner L. Margard (Reg. No. 0024858) 

Assistant Attorneys General 

Public Utilities Commission of Ohio 

180 East Broad Street, 6
th

 Floor 

Columbus, OH 43215 

Telephone:  (614) 466-4397 

Facsimile:  (614) 644-8764 

william.wright@puc.state.oh.us 

Thomas.mcnamee@puc.state.oh.us 

werner.margard@puc.state.oh.us 

 

COUNSEL FOR APPELLEE,  

PUBLIC UTILITIES COMMISSION OF 

OHIO 

 



 

{C47726:2 } 

Colleen L. Mooney (Reg. No. 0015668) 

Ohio Partners for Affordable Energy 

231 West Lima Street 

Findlay, OH  45840 

Telephone:  (419) 425-8860 

Facsimile:  (419) 425-8862 

cmooney@ohiopartners.org 

 

COUNSEL FOR AMICUS CURIAE, 

OHIO PARTNERS FOR AFFORDABLE 

ENERGY 

 

Ellis Jacobs (Reg. No. 0017435) 

Advocates for Basic Legal Equality, Inc. 

130 W. Second Street, Suite 700 East 

Dayton, OH  45402 

Telephone:  (937) 535-4419 

Facsimile:  (937) 535-4600 

ejacobs@ablelaw.org 

 

COUNSEL FOR AMICUS CURIAE, 

EDGEMONT NEIGHBORHOOD 

COALITION 



 

{C47726:2 } 

IN THE SUPREME COURT OF OHIO 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

for Approval of Its Electric Security Plan. 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

for Approval of Revised Tariffs. 

 

In the Matter of the Application of 

The Dayton Power and Light Company 

for Approval of Certain Accounting 

Authority. 

 

In the Matter of the Application of 

The Dayton Power and Light Company 

for Waiver of Certain Commission Rules. 

 

In the Matter of the Application of  

The Dayton Power and Light Company 

to Establish Tariff Riders.  

 

Industrial Energy Users-Ohio,  

  

Appellant,  

      

 v.  

   

Public Utilities Commission of Ohio,  

   

 Appellee.  

 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

 

: 

: 

: 

: 

: 

: 

: 

: 

: 

 

Supreme Court Case No. 2014-1505 

 

 

 

 

Appeal from the Public Utilities 

Commission of Ohio 

 

Public Utilities Commission of Ohio 

Case Nos. 12-426-EL-SSO,  

12-427-EL-ATA, 

12-428-EL-AAM,  

12-429-EL-WVR, and 

12-672-EL-RDR 

 

 

 

JOINT MOTION OF  

APPELLANTS INDUSTRIAL ENERGY USERS-OHIO AND THE OFFICE OF THE 

OHIO CONSUMERS’ COUNSEL  

TO ESTABLISH ORAL ARGUMENT SCHEDULE 

 

 

 

Under S.Ct.Prac.R. 4.01(A) and 17.05(B), Appellants Industrial Energy Users-

Ohio (“IEU-Ohio”) and the Office of the Ohio Consumers’ Counsel (“OCC”) (collectively 
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“Appellants”) move for an order expanding the time set for oral argument as provided by 

S.Ct.Prac.R. 17.05(B).  Due to the complexity of the issues and their importance to the customers 

of Dayton Power and Light Company (“DP&L”), Appellants request that the total time for oral 

argument be one hour, that each party be afforded fifteen minutes for oral argument, and that all 

parties be permitted to reserve time for rebuttal.  The reasons supporting this Joint Motion are set 

out in the accompanying Memorandum in Support. 

       Respectfully submitted, 

 

       /s/ Frank P. Darr     

 Samuel C. Randazzo (Reg. No. 0016386)  

 (Counsel of Record) 

 Frank P. Darr (Reg. No. 0025469) 

Matthew R. Pritchard (Reg. 0088070) 

 McNees Wallace & Nurick LLC 

 21 East State Street, 17
th

 Floor 

 Columbus, OH  43215 

 Telephone:  (614) 469-8000 

 Facsimile:  (614) 469-4653 

 sam@mwncmh.com 

 fdarr@mwncmh.com 

 mpritchard@mwncmh.com 

 

COUNSEL FOR APPELLANT/CROSS-

APPELLEE, INDUSTRIAL ENERGY 

USERS-OHIO 

 

Bruce J. Weston (Reg. No. 0016973) 

Ohio Consumers’ Counsel 

 

 /s/ Maureen R. Grady     

Maureen R. Grady (Reg. No. 0020847) 

(Counsel of Record) 

Terry L. Etter (Reg. No. 0067445) 

Assistant Consumers’ Counsel 

Office of the Ohio Consumers’ Counsel 

10 West Broad Street, Suite 1800 

Columbus, OH  43215-3485 

Telephone:  (614) 466-9567 (Grady) 

Facsimile:  (614) 466-9475 

grady@occ.ohio.gov 
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etter@occ.ohio.gov 

 

COUNSEL FOR APPELLANT/CROSS-

APPELLEE, OFFICE OF THE OHIO 

CONSUMERS’ COUNSEL 
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MEMORANDUM IN SUPPORT 

S.Ct.Prac.R. 17.05(A) provides that “fifteen minutes shall be allotted to each side for 

argument on the merits.”  Under S.Ct.Prac.R. 17.05(B), however, the Court "may vary the time 

for oral argument permitted by this rule" upon motion.  By this motion, Appellants seek an order 

setting the case for one hour of oral argument and permitting each party fifteen minutes for oral 

argument.  The Joint Motion also requests that all parties be permitted to reserve time for 

rebuttal.  

In the pending case, the order of the Public Utilities Commission of Ohio 

(“Commission”) approved a rate plan known as an electric security plan (“ESP”) that permits 

DP&L to increase the amount it collects from customers through a nonbypassable “stability 

charge” of $110 million annually for three years..  The authorization of the nonbypassable charge 

raises several issues, including the scope of the Commission’s jurisdiction to address DP&L’s 

compensation for wholesale generation services, the application and interpretation of several 

provisions of Chapter 4928 of the Revised Code, the General Assembly’s effort to limit the 

recovery of transition revenue or its equivalent, the Commission’s authority to cross-subsidize 

generation services, and the Commission’s authority to move beyond the regulatory structure 

contained in Title 49 of the Revised Code to direct policy outcomes when it modifies and 

approves an ESP.  To assure adequate time to address these issues, the Joint Motion requests that 

the Court expand the time for oral argument.   

The issues raised in these appeals, however, are not limited to the legal challenges to the 

stability rider.  Additionally, IEU-Ohio challenges the Commission’s application of the statutory 

test for approval of an ESP, and OCC challenges the authority of the Commission to modify the 
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ESP order without following statutory procedures and DP&L’s failure to properly preserve its 

claims of error.  The complexity and importance of the other issues raised in the appeals warrants 

affording the parties additional time for oral argument.   

The request is also based on the needs of the Court for additional time.  In a recent appeal 

of another ESP for the Ohio Power Company, for example, the Court ordered an alternative 

division of time but retained a 30-minute limit on the total time for arguments.  In the Matter of 

the Application of Columbus Southern Power Company for Authority to Establish A Standard 

Service Offer Pursuant to Section 4928.143, Revised Code, in the Form of an Electric Security 

Plan.  In The Matter of the Application of Columbus Southern Power Company and Ohio Power 

Company for Approval of Certain Accounting Authority, S.Ct. Case No. 2013-521, Entry (Apr. 9, 

2015).  Due to the complexity of the issues and the interest of the Court in probing the arguments 

of the parties, the oral argument extended beyond the allotted time.  Because this case also 

presents complex issues regarding the Commission’s order, recognizing the need for additional 

time for oral argument and providing for it on the Court’s calendar would be reasonable and 

assist the Court in maintaining its docket.  

For the reasons stated above, the Court should grant this Joint Motion. 

Respectfully submitted, 

 

 /s/ Frank P. Darr     

 Samuel C. Randazzo (Reg. No. 0016386)  

 (Counsel of Record) 

 Frank P. Darr (Reg. No. 0025469) 

Matthew R. Pritchard (Reg. 0088070) 

 McNees Wallace & Nurick LLC 

 21 East State Street, 17
th

 Floor 

 Columbus, OH  43215 

 Telephone:  (614) 469-8000 

 Facsimile:  (614) 469-4653 

 sam@mwncmh.com 
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CERTIFICATE OF SERVICE 

 

I hereby certify that a copy of the foregoing Joint Motion of  Appellants Industrial 

Energy Users-Ohio and the Office of the Ohio Consumers’ Counsel was served upon the parties 
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 Counsel for Appellant/Cross-Appellee 
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