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STATEMENT OF CASE AND FACTS

In January of 2012, a ﬂéor collapse occurred during construction of the Horseshoé
Casino in Cincinnati (“Casino Project”™). The geéneral contractor of the Casino Project was
Messer Construction, Co. (“Messer”). Respondent Daniel Stolz alleges that he was injured while
working as a concrete finisher on the floor for subcomractor Jostin Construction, Inc. (“Jostin™).
Petitioners D.A.G. Construction Co., Inc. (*D.A.G”) and TriVersity Construction Cb., LLC
(“TriVersity”), as well as fellow Petitioner ] & B Steel Erectors, Inc. (“J & B Steel”), were other
subcontractors on the Casino Project. On January 14, 2014, Respondent Daniel Stolz filed an
action alleging negligence and pﬁnitive damages claims mn the United States District Court for
the Southern District of Ohio against D.A.G., TriVersity, J & B Steel, and others for injuries
allegedly sustained on the jobsite,

Prior 1o the accident, Messer obtained authority from the Ohio Bureau of Workers’
Comp.ensation (“BWC”) to self-administer the Workers” Compensation program for the Casino
Project. A copy of the certificate issued by the BWC granting Messer authority to self-administer
the Workers® Compensation program for the Casino Project is attached to the Guenther affidavit
as Exhibit 1. Respondent’s employer, Jostin, was an enrolled subcontractor participating in
Messer’s Workers® Compensation program under the certificate of ﬁuthority issued by the BWC
to Messer. D.A.G. Construction Company, Inc. (“D.A.G.”) and TriVersity Construction
Company, LLC (“TriVersity™) were enrolled subcontractors participating in Messer’s Workers’
Compensation program under the certificate of authority issued by the BWC to Messer. The
Respondent received Workers” Compensation benefits through the self-insured Workers’
Compensation Program that Messer administered on behalf of all of the subcontractors enrolled

in the Wrap-up Agreement.



It 1s undisputed that TriVersity and D.A.G. were enrolled subcontractdrs that were
specifically listed under the certificate issued by the BWC to Messer. It is undisputed that the
injured employee, Mr. Stolz, was éovered by workers® compensation insurance. Therefore, in
accordance with the promise of immunity to enrolled subcontractors provided by the statute,
TriVersity and D.A.G. argue that claims brought by an employee of another subcontractor should
fail against them. In contrast, Mr. Stolz argues that immunity applies only to his own employer.

ARGUMENT
Proposition of Law:

Ohio Rev. Code §§ 4123.35 and 4123.74 provide immunity to subcontractors

enrolled in a Workers’ Compensation self-insurance plan from tort claims

made by employees of other enrolled subcontractors injured while working

on a self-insured project.

A. The Statutory Scheme of Ohio Rev. Code §4123.35 (O) Shows an Intent to Provide
Blanket Immunity.

Generally contrabtors and subcontractors provide their own liability and “workers’
compens;dtion insurance coverage for construction operations. In those sitnations, only the direct
employer of the injured employee has statutory immunity from an injury suffered by its employee.
Howe{rer, Ohio Rev. Code §41.23.35 tO) sets forth an arrangement in which subcontractors on large
jobs are relieved of the responsibility of purchasing workers’ compensation for their employees.
Instead of each subcontractor purchasing its own workers’ compensation, the general confractor
takes over the responsibility of securing coverage for everyone working on the job site and confirms
insurance for each of the subcontractors by listing them on a document commonly referred to as a
*wrap-up” agreement.

One of the obvious benefits and important aspects of the statute is that it creates a
centralized safety program that the self-insuring employer is responsible for overseeing. The

statute streamlines the process of verifying insurance for every employee of every subcontractor
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on laige jobs by allowing the general contractor to create one list of all subcontractors on a job
and manage workers’ compensation insurance for all of the employees. Wrap-up insurance
eliminates the risks associated with requiring mulﬁple contractors and subcontractors to maintain
their own insurance on large numbers of workers. The statute is designed to avoid piecemeal
insurance policies from many different employers, which may leave gaps in coverage for some
employees. This statutory scheme is only available for general construction projects that are
schgduled for completion within six years after the date the proj.ect begins, and the total cost of
which is estimated to exceed one hundred million dellars or for general éonstruction projects
whose cost is estimated to exceed fifty million dollars. Ohio Rev. Code 4123.35(0). The benefits
avaﬂablé in accordance with the statute for those large projects ére purposefully different than
the immunity that is available for smaller construction projects pursuant to Ohio Rev. Code_

4123.74.

The statute is referred to in the Ohio Revised Code 4123.74, which sets forth the

following:

Employers who comply with section 4123.35 of the Revised Code shall not be
liable to respond in damages at common law or by statute for any injury, or
occupational disease, or bodily condition, received or contracted by any employee
in the course of or arising out of his employment, or for any death resulting from
such injury, occupational disease, or bodily condition occurring during the period
covered by such premium so paid into the state insurance fund, or during the
interval the employer is a self-insuring employer, whether or not such injury,
occupational disease, bodily condition, or death is compensable under this
chapter.

The pertinent sections of Chio Rev. Code 4123.35(0) state the following:

A self-insuring employer who complies with this division is entitled to the
protections provided under this chapter and Chapter 4121. of the Revised Code
with respect to the employees of the contractors and subcontractors covered under
a certificate issued under this division for death or injuries that arise out of, or
death, injuries, or occupational diseases that arise in the course of, those
employees’ employment on that construction project, as if the employees were
employees of the self-insuring employer, provided that the self-insuring employer
also complies with this section.

Ll
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The contractors and subcontractors included under a certificate issued under this

division are entitled to the protections provided under this chapter and Chapter

4121. of the Revised Code with respect to the contractor’s or subcontractor’s

employees who are employed on the construction project which is the subject of

the certificate, for death or injuries that arise out of, or death, injuries, or

occupational diseases that arise in the course of, those employvees’ employment on

that construction project.

As set forth above, wrap-up insurance ensures that all employees of the enrolled
contractors and subcontractors listed on the Certificate are eﬁﬁﬂed to insurance protection for
injuries that arise out of the course and scope of employment of the Project. Additionally, all
contractors and subcontractors listed on the Certificate are entitled to the protections provided by
Ohio Workers® Compensation Statute as set forth in Ohio Rev. Code 4123.35(0). No distinction
is made with regard to which subcontractor employs an injured employeé. The purpose of a
wrap-up agreement is to provide encompassing protection to all of the entities listed on. the
Certiftcate and to their employees.

The respondent has claimed thélt the statute providés immunity only to the general
conﬁactor and the injured employee’s own employer. If that were the case, the only provision
providing protection in Ohio Rev. Code 4123.35(0) would be the one covering the self-insuring
emplover. The provision regarding protections for contractors and subcontractors exists in Ohio
Rev. Code 4123.35(0) because they are specifically being excluded from the general rule. All
are entitled to statutory immunity froﬁ the tort claims of any injured employees of a contractor
or subcontractor.

The statute provides that all of the employees on a job site are to be considered
employees of the general confractor. In this case, that means that all of the employees of the
various subcontractors on thé Casino Project are considered to be employees of Messer. In
accordance with the fellow servant rule, if the employee of one enrolled subcontractor on the job

injures the employee of another enrolled subcontractor on the job, the injured employee is barred
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from bringing suit againét the other employee. The same applies to the emplovee’s true
employer, the Subcontréctor.

B. A Close Examination of Ohio Rev. Code §4123.35 (0) is Warranted. _

An examination of each of the phrases contained in Ohio Rev. Code 4123.35(0) reveals
its intended meaning:

The contractors and subcontractors included under a certificate issued under this

division are entitled to the protections provided under this Chapter and Chapter

4121. of the Rewvised Code with respect to the contractor’s or subcontractor’s

employees who are employed on the construction project which is the subject of

the certificate, for death or injuries that arise out of, or death, injuries, or

occupational diseases that arise in the course of, those employees’ employment on

that construction project.

The first phrase is, “The contIactors and subcontractors included under a certificate
issued under thi§ division are entitled to the protecﬁons provided under this Chapter and Chapter
4121. of the Revised Code. . . .” By its stated terms, this phrase describes who is entitled to the
protections, which include immunity. It grants the protections to all enrolled contractors and
subcontractors that are li-sted on the certificate. It does not state that protection is affbrded only to
the enrolled contractor or subcontractor that employed the injured worker. If the intention of the
drafters of the statute was to limit protection only to the employer of the injufed employee, the
drafters would have specifically included such limiting language.

| The next phrase states, “with respect 1o the contractor’s or subcontractor’s employeeé
who are employed on the construction project which is the subject of this certificate. . . .”” This
second phase describes which employees are subject to the protections afforded by the statute
and defines them as only those employees of an enrolled contractor or subcontractor that actually
worked on the project. In other words, if a subcontractor has employees that did not work on the

Horseshoe Casino project, those employees are not covered by the wrap-up or by this section of

the statute. Their employers have to provide other workers’ compensation insurance for their
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protection. The phrase is identifying only the employees of an enrolled contractor or
subcontractor, and only those employees that worked on the project. The singular possessive
form is used because the phrase only defines the qualifying employees of an enrolled contractor
“or subcontractor. The first phrase defines the contractors and subcontractors entitled to the
statutory protection, not the second or third phrase.

The last phrase, “for death or injuries that arise out of, or death, injuries, or occupational
diseases that arise in the course of, those employees’ employment on that construction project”
describes the type of claims subject to the statute’s protections. For instance, if an employee of
an enrolled subcontractor working on the Horseshoe Casino project suffered an injury or death
not related to the work he or she was doing, a claim for that injury would not be covered under
this statute.

To read the paragraph at issue in subsection “O” in a manner that does not encompass all-
subcontractors puts it in direct conflict with the preceding subsection, “P,” which states the
following:

A self-insuring employer who complies with this division is entitled to the

protections provided under this chapter and Chapter 4121. of the Revised Code

with respect to the employees of the contractors and subcontractors covered under

a certificate issued under this division for death or injuries that arise out of, or

death, injuries, or occupational diseases that arise in the course of, those

employees' employment on that construction project, as if the employees were

employees of the self-insuring employer, provided that the self-insuring employer

also complies with this section. . . .

This provision indicating that all employees are to be treated as if they are einployees of
the self-insured employer shows the simple and clear intent of the entire statute. The intent is to
have blanket protection for all enrolled contractors and subcontractors on large construction
projects, in which all of the employees on the entire project are to be treated as employees of the

self-insuring employer. This effectively eliminates all organizational walls or barriers and

provides benefits and protections of the workers’ compensation statute to everyone involved in




the project. Under the .responldent’s theory, every employee on the project is immune from the
tort claims of every injured employee on the project; but only some of the employers of the
protected employees are immune from the tort claims of injured eﬁlployees; and only some of
the employers of the protected employees are subject to tort claims. This result would be
completely contrary to the obvious intent and purpose of Ohio Rev. Code 4123.35.

C. Quid Pro Quo Exists in Self-insured Projects.

If, arguendo, guid pro quo is necessary to .eam immunity, it is undeniably present in this
case. There is no free lunch for subcontractors. D.A.G. negotiated with Messer the rates to .be
paid for the employees of D.A.G. working on the Cincinnati Horseshoe Casino Project. The rates
paid for D.A.G. employees working on the project were negotiated down based on an agreement
that Messer, and not D.A.G., would pay all premiums for insurance associated with the work at
the Cincinnati Horseshoe Casino Project site subject to the Wrap-Up Agreement and Manual.
Messer paid lower negotiated rates to subcontractors in exchange for paying all of the premiumé
for the Wrap-up coverage. This is the very essence of quid pro gquo. The statutory arraﬁgement
en_sﬁres that all workers on a large job site are covered by insurance by putting one entity — the
general contractor — in charge of securing the insurance. The general contractor passes on the
. cost of insurance to its subcontractors by paying them a lower rate than it would pay if they were
securing their own insurance.

The respondent does not deny that he was covered by workers’ compensatidn insurance.
The insurance was procured by Messer, and the cost was reflected in Messer’s payments to its
subcontractors.

D. Other Jurisdictions that Have Provided Blanket Coverage.:

In a similar case in Texas, an appeals court reached the same conclusion. See Etie v.

Walsh & Albert Co., Ltd, 135 SW.3d 764 (Tex. App. 2004). Etie was employed by a



: subcontract;)_f on aﬂ large construction project that was governed by a statutory wrap-up
agreement in which the general contractor purchased workers” compensation for all employees
of subﬁoﬁtraétors that worked on the job. Etie was injured by the _ﬁegligence of another
subcontractor on the job. Like 1;16 Oﬁio statute, the Texas statute at issue deemed employees of
the subcontractors to be employees of the. éenerm contractor for purposes. of the workers’
compensation act. Id. at 767. The Etie court held that the statutory immunity applied to all
subcontractors enrolled in the wrap-up insurance program. The court stated “The
employerfemp_léyee relationship extends throughout all tiers of subcontractors When the general
~contractor purchases workers’ compensation insurance that covers all of the workers on the site.
All said participating employers/subcontractors are thus immune from suit.” Id at 768. As a
result of the court’s decision, the third-party subcontractor was immune from Etie’s negligence
claim because it was included in the workers’. compensation plan arranged by the general
contractor for the project.

Bo;[h the Texas statute and Ohio Rev. Code §4123.35(0) consider ail of the employées of
the contractors and subcontractors enrolled under the Plan to be employees of the self-insured
employer for purposes of Workers” Compensation. Like Etie, the respondent is considered a
fellow servant of the employees of the other enrolled subcontractors on the Casino Project. As in
Etie, all subcontractors on the Casino Project that were included in the ‘M'ap;up agreement
should be immune from the respondent’s negligence claim.

E. Conflicting Ohio Decisions Exist.

- Etie is one of only a few similar cases from other jurisdictions. The Eastern District of
- Michigan applied blanket immunity under Michigan law in Stevenson v. HH & N/Turner, 2002
U.S. Dist. LEXIS 26831 (E.D. Mich. Apr. 22, 2002). In rendering its decision, the Stevenson

court explained that the self-insurance plans that are available only in large construction projects



that meet certain parameters. The self-insurance plans allow for a common risk manageﬁlent and
safety program to apply to everyone involved with the construction site. d. at *5-*6. The court
pbintéd out that Workers’ compensatioﬁ statutes reflect a compromise between the interests of
the employees and employers. In return for guaranteed workers’ compensation, the employees
give up their rights to common law remedies for work related injuries. Id. at *4. The same
principles are true in this case. The subcontractors on the job made an agreement with Messer
which provided their employees with insurance coverage. In exchange for being pro_vided that
coverage, the employees, including the respondent, give up their rights to common law
negligence claims against their employers.

An unreported case out of the. Eastern District of Wisconsin reached a decision contrary
to Stevenson in Pride v. Liberty Mut. Ins. Co., 2007 U.S. Dist. LEXIS 40833, 2007 WL 1655111
(E.D. Wis. June 5, 2007). However, that court made clear that its decision in Pride was specific
to a Wisconsin statute that expressly allowed thitd-party claims. Id at *7-8. The statute.in
question states it “shall not affect the right lof the employee to make a claim or maintain an action
in tort against any other party for such injury or death, hereinafter referred to as a 3" party. . . .
Wis. Stat. §102.29. Because the Wisconsin statute contains an expressly carved out exception to
immunity that the Ohio statute does not contain, the statutes are not analogous, and Pride is not
applicable.

This issue has been addressed by two courts in Ohio. Both cases involved negligence
claims related to the floor collapse at the Casino Project. Other employees injured on the Casino
Project filed a Complaint alleging negligence in state court in the Hamilton County Court of
Common Pleas. Lancaster. et al. v. J & B Steel Evectors, Inc., et ol Hamilton C.P. No.
A1208721 (Nov. 5, 2012). In that case, D.A.G. and TriVersity filed motions for summary

judgment based upon Ohio Rev. Code §4123.35 (O). The Lancaster court agreed that D.A.G.



and TriVersity were immune from the plaintiffs’ claims and granted summary judgment. The

trial court’s entry granting summary judgment stated the following:

R.C. 4123.35(0)(2) states in clear terms, at Y5, that any injuries sustained by
enmployees of an enrolled subcontractor are to be viewed “as if the employees were
employees of the self-insuring employer”. Therefore, Plaintiffs, as employees of
Jostin Construction Co., are deemed by statute to be employees of Messer. As
constructive employees of Messer, the Plaintiffs received from their constructive
emplover the benefits of the “social bargain®™ to which they were entitled under the
Workers® Compensation statute. Plaintiffs’ desire to hold “third parties responsibie
for the collapse of the casino floor” liable for negligence does not comport with the
scheme laid out by §4123.35(0). (Citation footnote omitted.)
Lancaster, et al. v. J & B Steel Erectors, Inc., et al. Hamilton C.P. No. A1208721. (March 25, 2013).
The trial court determined that there was no dispute that Messer complied with the
requirements of Ohio Rev. Code § 4123.35(0). Therefore, Messer was afforded immunity under the
statute. The court also determined that there was no dispute that D.A.G. and TriVersity were
properly enrolled subcontractors under Messer’s wrap-up plan. Therefore, the court determined that
D.A.G. and TriVersity also should be granted workers® compensation immunity under the plan. -
The respondent had a similaf case pending in Hamilton County Court of Common Pleas.
However, the respondent voluntarily dismissed that case and refiled his action in United States
District Court Southern District of Ohio Western Division. The same arguments regarding
immunity that had been made in state court in the Lancaster case were made in District Court in the
Stolz case. In contrast to the trial court’s decision in Lancaster, the District Court maintained .that
the respondent had a right to make claims against D.A.G. and TriVersity as third parties outside the
protection of the plan. The District Court stated that D.A.G. and TriVersity did not meet their end of
the social bargain and therefore were not entitled to immunity. The District Court acknowledged

that the Lancaster court had reached a contrary decision, but expressly disagreed with it. The

proposition of [aw set forth by the petitioner will be determinative on this issue.
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CONCLUSION

Ohio Revised Code 4123.35 establishes an arrangement for providing workers’
compensation to all workers on large jobs sites and sets forth that .contractors and subcontractors
included in the arrangement are entitled to immunity. The intent of the statute is to ensure that all
employees on large job sites are covered by workers’ compensation insurance. In exchange, the
contractors and subcontractors on the job site are given immunity from claims for negligence.
Because Ohio Rev. Code §§ 4123.35 and 4123.74 provide immunity to subcontractors enrolled
111 a Workers’ Compensation self-insurance plan and D.A.G. and TriVersity were enrolled in
such a plan, D.A.G. and TriVersity are immune from the tort claims made by an employee of
another enrolled subcontractor. On this question of Ohio law, the petitioners respectfully request
that this Court find in the affirmative for the proposition that Ohio Rev. Code §§ 4123.35 and
4123.74 provide immunity to subcontractors enrolled in a Workers” Compensation self-insurance
plan from tort claims made by employees of other enrolled subcontractors injured while working

on a self-insured project. -

Respectfully submitted,

/s/ Stephen M. Yeager

Stephen M. Yeager, Esq. (0011841)
Steven J. Patsfall, Esq. (0012271}
Patsfall, Yeager & Pflum LLC
Textile Building, Suite 1280

205 W. Fourth Street

Cincinnati, Ohio 45202

Attorneys for Defendants-Petitioners, TriVersity
Construction Co., LLC,

Pendleton Construction Group, LLC,
D.A.G Construction Co., Inc.
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ORIGINAL
UNITED STATES DISTRICT COURT o
SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION
DANIEL STOLZ, CaseNo. 1:14-cv-44 ] 5 - () 62 8
Pla.iutiff, Judge Timothy S. Black |
VS,

J & B STEEL ERECTORS, INC,, et al.,

Defendants.

| CEATIFY THAT THIS IS A

TRUE AND CORRECT COPY OF THE
QRIGINAL FILED IN MY OFFICE

ON 4’ I {132 =3

RICHARDW. NAGEL, Cerk of Coum

'_/',‘E%lyert

CERTIFICATION ORDER

Pursuant to Supreme Court of Ohio Rules of Practice 9.01 through 9.04, the Court

hereby issues this Certification Order, to be served upon all parties or their counsel of

record and filed with the Clerk of the Supreme Court of Ohio, under seal of the United

States District Court for the Souther District of Ohio.

A, Case Name

Daniel Stolzv. J & B Sieel Erectors, Inc., et al., United States District Court,

Southern District of Ohio, Case No, 1:14-cv-44

B. Statement of Facts

1. .

Nature of the Case

Plaintiff alleges he was injured while working as a concrete finisher for J ostin

Construction, Inc. (“Jostin™) at the Horseshoe Casino construction project in Cincinnati

(*Casino Project”). Plaintiff brings this civil action against Defendants J & B Steel

APR 2.0 7015
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' & B Steel™), Messer Construction Co. (“Messer”), Tetr aclon F‘ ﬂ L E |
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Case: 1:14-cv-00044-TSB Doc #: 74 Eiled: 04/13/15 Page: 2 of 7 PAGEID #: 818

Consultants, Inc. (“Terracon™), Pendleton Construction Group, LLC (“Peﬁdleton”),
D.A.G. Construction Co., Ine. (“D.A.G.”), and Triversity Construction Co., LLC
(“Iriversity”), each of whom Plaintiff alleges had responsibilities related to the Casino
Project, for negligence.' | |
2. Circumstances Giving Rise To the Question of Law

At the time of his alleged injuries, Plaintiﬂ‘ was working for J ostin as a concrete
finisher at the Casino Project. (Doc. 49 at §1). Defendant Messer was the general
contractor for the Casino Project, and J osﬁn was one of 1ts subcontractors. (Doc. 49 at
M1, 4; Doc. 14-2 at 47 1-4).

: .Prior to Plaintiff>s accident, Defendant Messer had obtained authori‘ry from the

Ohio Bureau of Workers’ Compensation ("“BWC”) to self-administer the workers’
compensation program for all of the enrolled subcontractors on the Casino Project. (Doc.
14-2 at 7 1-4; Doc. 14-3). Jostin and Defendants and J & B Steel, D.AG., and
Triversity were enrolled subcontractors pé.rticipating in Défendant Messer’s workers”
compensation program for the Casino Project under the certificate of authority issued by
the BWC to Defendant Messer. (Doc. 14-2 at T 1-4; Doc. 14-3; Doc. 14-4),

Defendants Messer, J & B Steel, D.A.G:, and Triversity moved for summary
judgment on the grounds that they are entitled to immunity from Plaintiff’s negligence

claim pursuant to Ohio’s workers® compensation laws, including Ohio Revised Code

! Plaintiff also seeks punitive damages.. Plaintiff asserted an employer intentional tort claim against
Defendant Messer (only), which was dismissed. (See Doc. 33).
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§§ 4123.35 and 4123.74. (Docs. 14, 37, and 40).> The Court found that Defendant
Messer was entitled to immunity as the self-insuring employer on the Casino Project.
(Doc. 68 at 6). The Court found that Defendants J & B Steel, D.A.G., and Triver_sity.
(“Subcontractor Defendants”) were not entitled to immunity because an ém-olled
subcontractor is only entitled to immunity vis-3-vis its own employees under the above-
cited statutes. (Id. at 13-14). Accordingly, the Court granted Defendant Messer’s motion
for summary judgment and denied the Subcontractor Defendants’ motions for summary

Judgment. (Id. at 19).

"2 Section 4123.35(0) provides, in relevant part:

A self-insuring employer who complies with this division is entitled to the profections provided
under this chapter and Chapter 4121, of the Revised Code with respect to the employees of the
confractors and subcontractors covered under a certificate issued under this division for death or
injuries that arise out of, or death, injuries, or occupational diseases that arise in the course of,
those employees’ employment on that construction praject, as if the employees were employees
of the self-insuring employer, provided that the self-insuring employer also complies with this
section. . . . The contractors and subcontractors included under a certificate issued under this
division are entitled to the protections provided under this chapter and Chapter 4121. of the
Revised Code with respect to the coniractor’s or subcontractor’s employees who are employed on
the construction project which is the subject of the certificate, for death or injuries that arise out
of, or death, injuries, or occupational diseases that arise in the course of, those employees'
employment on that construction project.

Section 4123.74 provides:

Employers who comply with section 4123.35 of the Revised Code shall not be liable to respond
in damages at common law or by statute for any injury, of occupational disease, or bodily
condition, received or contracted by any employee in the course of or arising out of his
employment, or for any death resulting from such injury, occupational disease, or bodily
condition occurring during the period covered by such premium so paid into the state insurance
fund, or during the interval the employer is a self-insuring employer, whether or not such injury,
occupational disease, bodily condition, or death is compensable under this chapter. :

3
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3. Question of Law To Be Answered
The question of law to be answered by the Supreme Court of Ohio is as follows:

Whether Ohio Rev. Code §§ 4123.35 and 4123.74 provide immunity to
subcontractors enrolled in a Workers’ Compensation self-insurance plan from
tort claims made by employees of [other] entolled subcontractors injured
while working on the self-insured project.

As set forth in its Order grantihg the Subcontractor Defendants’ motion to certify a

question of state law to the Supreme Court of Ohio'('Doc. 73), the Court finds that

this is a question of Ohio law that may be determinative of the proceeding and for

which there is no controlling precedent in the decisions of this Supreme Court.
C.  Names of the Parties

Plaintiff
Daniel Stolz

Defendants

J & B Steel Erectors, Inc.

Messer Construction Co.?

Terracon Consultants, Inc.
Pendleton Construction Group, LLC
D.A.G. Construction Co., Inc.
Triversity Construction Co., LLC

? Defendant Messer Construction Co. was terminated from the case on December 31, 2014, when the
Court granted its motion for summary judgment. Plaintiff’s negligence claim remains pending against all
other Defendants, Defendants Terracon Consuliants, Inc. and Pendleton Construction Group, LLC have
not asserted an immunity defense. '

4
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D.  Counsel for Each Party
Plaintiff”s Counsel

Brett Colbert Goodson

Goodson & Company Ltd

110 E 8th Street

Suite 200

Cincinnati, OH 45202-2132

513-621-5631

Email: brettgoodson@goodsonandcompany.com
Attorney Registration Number: 0023163

Stephanie M Day

Santen & Hughes

600 Vine Street

Suite 2700 _

Cincinnati, OH 45202

513-721-4450

Fax: 513-721-0109

Email: smd@santen-hughes.com
Attorney Registration Number: 0073006

Defendants’ Coungel

For Defendant J & B Steel Erectors, Inc.:

Kimberly A Pramaggiore

Kohnen & Patton

PNC Center

201 East Fifth Street

Suite 800

Cincinnati, OH 45202

513-381-0656

Email: kpramaggiore@kplaw.com
Attorney Registration Number: 0066618
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For Defendant Messer Construction Co.:

Jane Michele Lynch
- Green & Green - 3
800 Performance Place
109 North Main Street
Dayton, OH 45402
937-224-3333
Fax: 937-224-4311
Email: jmlynch@green-law.com
Attomey Registration Number: 0012180

Jared A Wagner

800 Performance Place

109 North Main Street

Dayton, OH 45402

937-224-3333

Fax:937-224-4311

Email: jawagner@green-law.com
Aftormey Registration Number; 0076674

For Defendant Terracon Consultants, Inc.:

Robert W Hojnoski

Reminger Co LPA

525 Vine Street

Suite 1700

Cincinnati, OH 45202

513-721-1311

Fax: 513-721-2553

Email: thojnoski@reminger.com
Attorney Registration Number: 0070062

Nathan Andrew Lennon

Reminger Co, LPA

525 Vine Street

Suite 1700

Cincinnati, OH 45202

513-544-4012

Fax: 513-721-2553

Email: nlennon@reminger.com
Attorney Registration Number: 0091743
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For Defendants Pendleton Construction Group, LLC, D.A.G. Construction Co., Inc., and
Triversity Construction Co., LLC:

Stephen James Patsfall

Patsfall Yeager & Pflum LLC - 1

One W Fourth Street

Suite 1800

Cincinnati, OH 45202

513-721-4500

Email: spatsfall@pyplaw.com
Attorney Registration Number: 0012271

Stephen Michael Yeager

Patsfall Yeager & Pflum LLC - 1

205 W Fourth Street

Suite 1280

Cincinnati, OH 45202

513-721-4500

Email: syeager@pyplaw.com

Attorney Registration Number; 0011841

E.  Designation of the Moving Party
Defendants J & B Steel Erectors, Inc., D.A.G. Construction Co., Inc., and

Triversity Construction Co., LLC are the moving parties.

IT IS SO ORDERED.

Date: 4/13/15 _ - 8/ Timothy S. Black
: Timothy S. Black
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
DANIEL STOLZ, : Case No. 1:14-cv-44
Plaintiff, : Judge Timothy S. Black

vs.
J & B STEEL ERECTORS, INC , ef a/.,
Defendants.
ORDER GRANTING DEFENDANTS J & B STEEL ERECTORS, INC.,
D.A.G. CONSTRUCTION CO., INC,,
AND TRIVERSITY CONSTRUCTION CO., LLC’S
MOTION TO CERTIFY A QUESTION OF STATE LAW
TO THE SUPREME COURT OF OHIO (Doc. 70)

This civil action is before the Court on Defendants J & B Steel Erectors, Inc.,
D.A.G. Construction Co., Inc., and Triversity Construction Co., LLC’s motion to certify
a question of state law to the Supreme Court of Ohio (Doc, 70),' Plaintiff’s response in
opposition (Doc. 71}, and movants’ reply. (Doc. 72) 2

L BACKGROUND
Plaintiff alleges he was injured while working as a concrete finisher for Jostin

Construction, Inc. (“Jostin™) at the Horseshoe Casino construction project in Cincinnati

{*Casino Project”™). Plamtiff brings this civil action against Defendants J & B Steel

' In the alternative, the movants ask the Count to certify its Order denying their motions for summary
judgment to the United Stares Court of Appeals for the Sixth Circuit, for an interlocutory appeal pursuant
1028 U.S.C. §1292(b). Because the Court will certify the proposed question to the Supreme Court of
Ohio, this Court need not address whether certification of an interlocutory appeal Is warranted.

2 Defendants Messer Construction Co., Terracon Consultants, Inc_, and Pendleton Construction Group,
LLC did not respond to the motion.
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Erectors, Inc. (“T & B Steel”), Messer Construction Co. (“Messer”), Terracon
Consultants, Inc. (“Terracon”), Pendleton Constniction Group, LLC (“Pendleton”),

D .A.G. Construction Co., Inc. (“D.A.G.”), and Triversity Construction Co., LLC
(“Triversity”), each of whom Plaintiff alleges had responsibilities telated to the Casino
Project, for negligence.’

Defendants Messer, J & B Steel, D.A.G., and Triversity moved for summary
judgment on the grounds that they are entitled to immunity from Plaintiff’s negligence
claim pursuant to Ohio’s workers’ compensation laws, including Ohio Revised Code
(“O.R.C.") §§ 412335 and 4123.74. (Docs. 14, 37, and 40).* The Court found that

Defendant Messer was entitled to immunity as the self-insuring employer of the Casino

* Plaintiff also seeks punitive damages. Plaintiff asserted an employer intentional tort claim against
Defendant Messer (only), which was dismissed. (Se2 Doc. 33}

* Section 4123.35(0) provides, in relevant part:

A self-insuring employer who complies with this division is entitled to the protections provided
under this chapter and Chapter 4121. of the Revised Code with respect to the employees of the
contractors and subcontractors covered under a certificate issued under this division for death or
injuries that arise out of, or death, injuries, or cccupational diseases that arise in the course of,
those employees’ employment on that construction project, as if the employees were employees
of the self-insuring employer, provided that the self-insuring employer also complies with this
section. . . . The contracters and subcontractors included under a certificate issued under this
division are entitled to the protections provided under this chapter and Chapter 4121. of the
Revised Code with respect to the contractor's or subcontractor’s employees who are employed on
the construction project which is the subject of the certificate, for death or injuries thar arise out
of, or death, injuries, or occupational diseases that arise in the course of, those employees'
employment on that construction project.

Section 4123.74 provides:

Employers who comply with section 4123.35 of the Revised Code shall not be liable to respond
in damages at common law or by statute for any injury, or occupational disease, or bodily
condition, received or contracted by any employee in the cowse of or arising out of his
employment, or for any death resulting from such injury, occupational disease, or bodily
condition occurring during the period covered by such premium so pald into the state insurance
fund, or during the interval the employer is a self-insuring employer, whether or not such injury,
occupational disease, bodily condition, or death is compensable under this chaprer,

[
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Project, having been issued a certificate of authority by the Ohio Bureau of Workers®
Compensation. (See Doc. 68 at 6). The Court found that Defendants D.A.G., Triversity, !
and J & B Steel (“Subcontractor Defendants™) were not entitled to immunity because an
enrolled subcontractor is only entitled to immunity vis-a-vis its own employees under the
above-cited statutes. (Id. at 13-14). Accordingly, the Court granted Defendant Messer’s
motion for summary judgment and denied the Subcontractor Defendants’” motions for
summ.aryjudgment. (Id at 19).

The Subcontractor Defendants now move the Court to certify the following
question to the Supreme Court of Ohio:

Whether Ohio Rev, Code §§ 4123.35 and 4123.74 provide immunity to

subcontractors enrolled in 2 Workers” Compensation self-insurance plan from

tort claims made by emplovees of [other] enrolled subcontractors injured

while working on the self-insured project.
(“Proposed Question”) (Doc. 70 at 1).

II. STANDARD OF REVIEW

Federal couﬁs are authorized to certify questions to a state supreme court.

Pennington v. State Farm Mut. Auto. Ins. Co., 553 F.3d 447, 450 (6th Cir. 2009). The

Supreme Court of Ohio may answer questions of Ohio law certified to it by federal courts

as set forth in the following Rule of Practice:

L¥8)
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The Supreme Court may answer a question of law certified to it by a court
of the United States. This rule is invoked if the certifying court, n a
proceeding before it, 1ssues a certification order finding there 1s a question
of Ohio law that may be determinative of the proceeding and for which
there is no controlling precedent in the decisions of this Supreme Court.

S.Ct.Prac.R. 9.01(A).

Whether to certify a question to a state supreme court is within the sound
discretion of a district court. Transamerica Ins. Co. v. Duro Bag Mfg. Co., 50 F 3d 370,
372 (6th Cir. 1995) (citing Lehman Bros. v. Schein, 416 U.S. 386, 391 (1974)). Mere
“difficulty in ascertaining local law provides an insufficient basis for certification.”
Duryée v. U.S. Dep 't of the Treasury, 6 F.Supp.2d 700, 704 (S.D. Ohio 1995) (ciiing
Transcontinental Gas Pipeline Corp. v. Transportation Ins. Co., 958 F.2d 622 (5th Cir.
1992)). If the Court “believes it can resolve an issue of state law with available research
materials already at hand, and makes the effort to do so,” certification is unwarranted.
Drown v. Wells Fargo Barnk, NA, No. 2:10-CV-00272, 2010 WL 4939963, at *1 (S.D.
Ohio Nov. 30, 2010) (citing Lefman Bros., 416 U.S. at 395 (Rehnquist, J., concurring)).
“[Flederal courts generally ‘will not trouble our sister state courts . . .. When we see a

233

reasonably clear and principled course, we will seek to follow it ourselves.”” Penningion,
553 F.3d at 450 (quoting Pino v. United States, 507 F.3d 1233, 1236 (10th Cir. 2007)).
“[U]se of the certification procedure is most appropriate when the question of state
law is new or state law is unsettled.” Transamerica Ins. Co., 50 F.3d at 372. “Novel or
unsettled questions of staie law may be appropriate for certification where certification

will save time, energy and resources, or where there are conflicting federal interpretations

of an important state law question which would otherwise evade state court review.” Meiz
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v. Unizan Bank, 416 F.Supp 2d 568, 574 (N.D. Ohio 2006) {citing Arizorans for Official .
English v. Arizona, 520 US. 43, 77, (1997)); see also Geib v. Amoco Oil Co., 29 F.3d |
1050, 1060 (6th Cir. 1994)).
III. ANALYSIS

The parties agree that Ohio law governs the issue of subcontractor immunity in
this case. (Se.e generally Docs. 37, 40, 63). The facts, for the purposes of the
subcontractor immunity mquiry, are largely undisputed. (See Doc. 68). Thus, the
Proposed Question is a question of Ohio law. Further, the Proposed Question may be
determinative of the proceeding as to the Subcontractor Defendants, because the
determination of whether Plaintiff can assert his negligence claim against the
Subcontractor Defendants is at issue.

The parties have not presented the Court with any case law from the Supreme
Court of Ohio that addresses subcontractor immunity in the context of a self-insurance
plan, and this Court has not found any in the course of its independent research. In fact,
it does not appear that the Question Presented has been addressed by an Ohic Court of
Appeals either. This question of Ohio law appears only to have been previously
addressed in Lancaster, et al. v. Pendleron Construction Group, LLC, et al., Hamilton
C.P. No. A1208721 (Mar. 25, 2013). As this Court has acknowledged, it reached a
conclusion contrary to that of the Lancaster court, which found that en{olled

- . - . . - 5
subcontractors were entitled to immunity under similar circumstances.”

? Plaintiff’s suggestion that Section 4123.35(0) is not susceptible to a contrary construction is belied by
the result in Lancaster.

LA
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Because the Proposed Question has been answered differently by an Ohio court
and a federal court, and because those two courts are the only courts to have addressed
the question, it is both new and unsettled. When federal courts apply state law that is not
well settled, it has the potential to diminish the state’s sovereignty. Scort v. Bank One
Trust Co., N.4., 62 Ohio St.3d 39,43 (1991). A determination by the Supreme Court of
Ohio would provide clarification for both courts and contractors and subcontractors who
seek to draft, negotiate, and bid future large-scale construction project contracts.®

Given the current posture of this case, the parties would be required to complete
extensive discovery on liability and a jury trial before the Subcontractor Defendants
could appeal the Court’s decision. See Fed. R. Civ. P. 54; White by Swafford v. Gerbitz,
860 F.2d 661, 662 n. 1 (6th Cir. 1988) (“absent certification for an interlocutory appeal
under 28 U.S.C. § 1292(b) or Fed. R. Civ. P. 34(b), an order disposing of fewer than all
of the parties or claims in an action is not appealable™). For this reason, a determinative
ruling from the Supreme Court of Ohio would also promote judicial economy.’

Plaintiff claims that the instant request for certification of the Proposed Question 1s

simply Subcontractor Defendants” attempt to garner “a second bite at the apple.”

® In order for a contractor to be eligible to act as a self-insurer with regard to workers’ compensation, the
project must be scheduled for completion within six years after the date it begins and have an estimared
total cost to exceed $100 million. O.R.C. § 4123.35(0). '

7 Pursuant to Fed. R. Civ. P. 54, the Court may revise its Order on Subcontractor Defendants’ motion for
summary judgment at any time before the entry of final judgment. Therefore, in the event that the
Supreme Court of Ohio concludes that Ohio Rev, Code §§4123.35 and 4123.74 do provide enrolled
subcontractors with immunity from tort claims brought by other enrolled subcontractors’ employees, the
Court could reconsider its Order before the matter proceeded to trial.

Appx. 14
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However, Plaintiff cites no authority for the proposition that a party seeking certification
must do so prior before the relevant issue is decided by the certifying court.®
This Court does not believe that it erred in in its finding that the Subcontractor
Defendants were not entitled to the immunity thev sought. Nevertheless, having weighed
the relevant factors the Court finds that certification of the Proposed Question to the
Supreme Court of Ohio is appropriate.
IV. CONCLUSION

Accordingly, for the foregoing reasons:

1. Defendants I & B Steel Frectors, Inc., D.A.G. Construction Co., Inc., and
Triversity Construction Co., LLC’s joint motion to certify a question of state
law to the Supreme Court of Ohio (Doc. 70) 1s GRANTED; and

2. The Court will docket a Certification Order by separate entry.

IT IS SO ORDERED.

Date: 4/13/15 s/ Timothy S. Black
Timothy S. Black
United States District Judge

¥ Plaintiff first filed his action in Hamnilton County, Ohio and voluntarily dismissed his case after the
Subcontractor Defendants and others filed motions for summary judgment in Lancaster. See Stolz v.

J & B Steel Frectors, Inc., et al., Hamilton C.P. No. A1208395 (Feb. 4, 2013). After those motions for
summary judgment were granted, Plaintiff refiled his action in this Court. A determinative ruling from
the Supreme Court would facilitate consistent outcomes in federal and state courts. “Like cases should
end in like judgments. Once a court decides questions of Jaw presented in a dispute. a nearly identical
dispute ought to yield & similar outcome.™ Rutherford v. Columbia Gas, 575 F.3d 616, n.1 (6th Cir. 2009).
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
DANIEL STOLZ, : . CaseNo. 1:14-cv-44
Plaintiff, | . Judge Timothy S. Black

VS,
J & B STEEL ERECTORS, INC., et al.,
Defendants.
ORDER GRANTING DEFENDANT MESSER CONSTRUCTION CO.’S
MOTION FOR SUMMARY JUDGMENT (Doc. 14) AND
" DENYING THE MOTIONS FOR SUMMARY JUDGMENT OF DEFENDANTS

D.A.G. CONSTRUCTION CO., INC., TRIVERSITY CONSTRUCTION CO., LLC,
AND J & B STEEL ERECTORS, INC. (Docs. 37 and 40) -

This civil action is before the Court on Defendant Messer Construction Co.’s |
motion for summary judgment (Doc. 14),_Defendants D.A.G. Construction Co., Inc.’s
and.Triversity Construction Co., LLC’s motion for summary judgment (Doc. 37),
Defendant J & B Steel Erectors, Inc ’s motion for summary judgment (Doc. 40), and the

parties’ responsive memoranda (Docs. 56, 61, 63, 65, and 66).1

! Plaintiff seeks oral argument on these motions. {See Doc. 56 at [; Doc. 63 at 1), S.D. Ohio Civ. R.
7.1(b)(2) provides for oral argument where it “is deemed to be essential to the fair resolution of the case
because of its public importance or the complexity of the factual or legal issues presented[.]” Here, the
Court finds that the factual and legal issues are ¢lear on their face, so oral argument is not necessary. See
Whitescarver v. Sabin Robbins Paper Co., Case No. C—1-03-911, 2006 WL 2128928, at *2, (5.D: Ohio
Tuly 27, 2006) (C.J. Dlott) (“Local Rule 7.1(b)}(2) leaves the Cowrt with discretion whether to grant a
request for oral argument.”).

Appx. 16
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I.  BACKGROUND

Plaintiff was allegedly injured while working as a concrete finisher for Jostin
Construction, Inc. (“Jostin”) at the Horseshoe Casino construction project in Cincinnati.
Plaintiff brings this civil action against Defendants Messer Construction Co. (“Messer”),
D.A:G. Construction Co., Inc. (“D.A.G.”), Triversity Construction Co., LLC
(“Triversity”), J & B Steel Erectors, Inc. (“J & B Steel™), Terracon Consultants, Inc., and
Pendleton Construction Group, LLC, each of whom élllegedly had responsibilities related
to the co.nstr;l.ction.projéct.' Plaintiff claims that Defendants were negligent.” He also
seeks punitive damages.

Defendant Messer moves for summary judgment on the grounds that (1) it is
entitled to immty under Ohio’s workers” compensation laws as a self-insuring
employei' and (2) the election of remedies doctrine bars Plaintiff from pursuing his claim
. against Defendant Messer. o

Defendants D.A.G., Triveréity, and J & B Steel argue .that.they are entitled to
mmmunity under Ohio’s workers’ compénsation laws as enrolled subcontractors under
Defendant Messer’s workers’ compensation program.
II. UNDISPUTED FACTS’
1. At the time of his alleged injuries, Plamntiff Daniel Stolz was working for Jostin

as a concrete finisher at the construction project for the Horseshoe Casino in
Cincinnati, Ohie-(“Casino Project™). (Doc. 49 at 9| 1).

? Plaintiff also asserted an employer intentional tort claim a gainst Defendant Messer only. The Court
previously dismissed this claim. (See Dac. 33).

* See Doc. 14-1, Doc. 40-2, Doc. 56 at 12-13, and Doc. 63-1.

2
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2. Defendant Messer was the general contractor for the Casino Project and J ostin was
one of its subcontractors. (Doc. 49 at 44 1, 4; Doc. 14-2 at | 1-4).

3. Prior to Plaintiff’s aécident, Messer had obtained authority from the Ohio Bureau
of Workers’ Compensation (“BWC”) to self-administer the workers’
compensation program for all of the enrolled subcontractors on the Casino Project.
(Doc. 14-2 at 91 1-4; Doc. 14-3).

4. Plaintiff’s emplo.yer, Jostin, was an enrolled subcontractor participatiﬁg iﬁ

- Messer’s workers’ compensation program under the certiftcate of authority issued
by the BWC to Messer. (Doc. 14-2 at ] 1-4; Doc. 14-3; Doc. 14-4),

5. J & B Steel was an enrolled subcontractor participém'ng in Messer’s workers’
compensation program for the Casino Project under the certificate of authority
issued by the BWC to Messer. (See Doc. 14-2 at 3; Doc. 14-4).

. STANDARD OF REVIEW
A motion for summary judgment should be granted if the evidence submitted to
the Court demonstrates that there is no genuine issue as to any material fact and that the
“movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). See Celotex
Corp. v. Catrett, 477 U.S. 317, 322 (1986); Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 247-48 (1986). The moving party has the burden of showing the absence of geﬁuine
disputes over facts which, under the substantive law governing the issue, might affect the
outcome of the action. Celotex, 477 U.S. at 323. All facts and inferences must be
construed in a light most favorable to the party opposing the motion. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).
A party opposing a motion for summary judgment “may not rest upon the mere

allegations or denials of his pleading, but .. must set forth specific facts showing that

there is a genuine issue for trial.” Anderson, 477 U.S. at 248 (1986).
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IV. ANALYSIS
A. Defendant Messer

1. Workers ’. Compensation Immunity

Workers® compensation “represents a s;ocial bargain in which employers and
eniployees exchange their respective common-law rights and duties for a moré certain
and uniform set of statutory benefits and obligations.” Holeton v.. Crouse Cartage Co.,
92 Ohio St. 3d 115, 119, 2001-Ohio-109, 748 N.E.2d 1111.. In the event an employee is |
injured in & work-related incident, he is entitled to workers’ compensation benefits, even
if the employer 18 not to blaﬁe for the employee’s injury. In'exchange, the employer
receives tort immunity for Work-reiated iujuties. See Ohio Rev. Code (“O.R-.C.”)

§§ 4123.35, 4123.74.* This exchange of rights is referred to as the quid pro quo. See
Washington Metro. Area Transit Auth. v. Johnson, 467 U.S. 925,931 (1984).

The “exclusivity rule” dictates that an employee who is injured in the course of his
employment must accept workers’ compensation benefits ﬁs his exclusive remedy vis-a-
vis his emplover. See Freese v. Consolidated Rail Corp., 4 Ohio St.3d 5, 7, 445 N.E.2d

1110 (1983) (citing O.R.C. § 4123.74); Saunders v. Holzer Hosp. Found., 2009-Ohio-
2112, at 4 21 (4th Dist. April 30, 2009) (quoting Kaiser v. Strall (1983), 5 Ohio St.3d 91,

94, 449 N.E.2d 1) (*‘[c]laimants enjoy no prerogative, constitutional or otherWise, to

* «[Ohio’s] Workers’ Compensation Act ‘operates as a balance of mutual compromise between the
interests of the employer and the employee whereby employees relinquish their common law remedy and
accept lower benefit levels coupled with the greater assurance of recovery and employers give up their
common law defenses and are protected from unlimited Liability.”” Holeton, 92 Ohio St.3d at 119
(quoting Blankenship v. Cincinnati Milacron Chem., Inc., 69 Ohio St.2d 608, 614, 433 N.E.2d 572
(1982)).
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choose between workers’ compensation and common-law remedies whe;e the formei‘ has
been legislatively deemed to provide the exclusive means of recovery.””).

On most projects, contractors and subcontractors provide their own liability and
workers’ compensation coverage. However, under certain circumstances, contractors on
large-scale construction projects may self-insure the project, whereby the employees of
subcoﬁt:ractors enrolled in the self-insurer’s plan for that project are treated as employees
of the seli-insuring contractor for purposes of workers” compensation. O.R,C.

§4123.3 5(0).5 Section 4123.35(0) expressiy confers on a construction project seli-

insurer the protections of Chapters 4123 and 4121:

A self-insuring employer who complies with this division is entitled to the
protections provided under this chapter and Chapter 4121. of the Revised Code
with respect to the employees of the contractors and subcontractors covered under
a certificate issued under this division for death or injuries that arise out of, or
death, injuries, or occupational diseases that arise in the course of, those
employees” employment on that construction project, as if the employees were
employees of the self-insuring employer, provided that the self-insuring employer
also complies with this section.

Section 4123.74 provides:

Employers who comply with section 4123.35 of the Revised Code shall not be
liable to respond in damages at common law or by statute for any injury, or
occupational disease, or bodily condition, received or contracted by any employee
in the course of or arising out of his employment, or for any death resulting from
such injury, occupational disease, or bodily condition occurring during the period
covered by such premium so paid into the state insurance fund, or during the
interval the employer is a self-insuring employer, whether or not such injury,
occupational disease, bodily condition, or death is compensable under this chapter.

¥ In order for a contractor to be eligible to act as a self-insurer with regard to workers’ compensation, the
project must be scheduled for completion within six years after the date 1t begins and have an estimated
total cost to exceed one hundred million dollars. O.R.C. § 4123.35(Q).

5 .
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The Ohto Bureau of Workers’ Compensation (“BWC”) issued a “Certificate of
Employer's Right to Pay Compensation Directly” for “Subs 2000 4170-2 Horseshoe
Casino - Cincinnati Wrap Up” (“certificate of authority™) to Defendant Messer, effective
Mafch .1, 2011 to March 1, 2012. (Doc. 14-2 at 9 1-2; Doc. 14-3). The list of “subs”
identified under thi.s “Wrap Up”‘ included Plaintiff's employer, Jostin. (Doc. 14-2 at 9 3-
4; Doc. 14-4). Itis ﬁndisputcd tha;c Plaintiff was Jostin’s employee and that Jostin was an
enrolled subcontr;actor under Defendaﬁt Messer's workers’ compensation plan. (Doc. 49
~atq1; Doc. 14-2 at 19 1-4; Doc. 14-3 ;-D.(.)c. 14-4), Accordingly, sections 4123.35(0) and

4123.74 impart workers’ compensation immunity ﬁpon Defendant Messer for any
injuries sustained by Plaintiff while W01;kj11g on the Casino Project, since he was an
employee of enrolled subcontractor Jostin.

Plaintiff argues that because Defendant Messer failed to comply with the
requirements set forth 1 section § 4123.35, Messer is not entitled to the immunity set
forth in Section 4123.74. See OR.C. § 4123 35(0) (granting self-insuring employers the
protections of Chapters 4123 and 4121 “provided that the self-insuring employer also |
complies with this section”); O.R..C. § 4123.74 (providing that “[¢]mployers who comply
with section 4123.35 of the Revised Codé shall not be liable to respond in damages at
common law or by statute”). Specifically, Plaintiff contends that Defendant Messer did
not adeqﬁately comply with the requirements set forth in O.R.C. § 4123.35 (0), (P) and

(E) and Ohio Adm. Code § 4123-19-16(E).
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As an initial matter, the Court notes that the BWC. found that Defendant Messer | '
had coniplied with the requirements of section 4123.35. The BWC certified on the face
of the Certificate of Authority that “on the date hereof the named employer [ Defendant

Messer] having met the requirements provided in Section 4123.35 of the Ohio Revised

Code has been granted authority to pay compensation directly to its injured[.]” (Doc. 14-
3) (emphasis s_upplied).6 Plaintiff has not pointed to any case law to support its

contention that an entity’s déviation ﬁom technical statutory requirements allows a party

who has participated in the entity’s Workeré’ compensation program, and accepted ”

benefits thereunder, " to sue the entity for negligence. Nor has Plaintiff demonstrated that

® It was within the BWC’s discretion to determine whether Messer had met the Tequirements to self-insure
the Casino Project. See Ohio Adm. Code § 4123-19-16(B) (“The purpose of this rule is to establish
standards by which the administrator may permit a responsible self-insuring employer to self-insure a
construction project entered into by the responsible self-insuring employer pursuant to division {Q) of
section 4123.35 of the Revised Code.”); see also Ohio-Adm. Code § 4123-19-16(C) (acknowledging that
“[t]he administrator's authority to grant self-insured status for a construction project is permissive”); State
ex rel. Vaughn v. Indus. Commission of Ohio, 69 Ohio St.2d 115, 119, 430 N.E.2d 1332 (1982)
(recognizing that the BWC has “substantial discretion™ in determining whether to revoke a company’s

“self-insured status); State ex rel. Medcorp, Inc. v. Ryan, 10th Dist. Franklin No. 06AP-1223, 2008-Ohio-
2835, 91 51-60 (finding that the decision of whether to grant an application for self-insured status lies
within the BWC’s discretion).

” Defendant Messer proposed the following as an undisputed fact: “Plaintiff has participated in Messer’s
Workers® Compensation plan and recerved medical care, treatment, and attention at no cost to himself
under that plan as an injured employee of the enrolled subcontractor Jostin.” (Doc. 14-1). Plaintiff
denied this proposed undisputed fact “for lack of sufficient evidence” without presenting or pointing to
any evidence demonstrating that Plaintiff had not received and retained coverage for his injuries under
Messer’s Workers” Compensation program, {(See Doc. 56 at 12). This denial is insufficient to avoid
summary judgment under Fed. R. Civ. P. 56, which requires the party opposing summary judgment to set - -
forth specific facts indicating the existence of a genuine issue to be litigated, Univ. of Pittsburgh v.
Townsend, 542 F.3d 513, 522 (6th Cir, 2008), and this Court’s standing order for summary judgment
motions, which requires each denial of a proposed undisputed fact to be supported by “a specific citation
or citations” to the evidence supporting the denial. Plaintiff has failed to present any evidence
demonstrating that there is a material issue of fact as to whether he has received and retained coverage for
his injuries under Defendant Messer’s workers’ compensation program. Indeed, the evidence before the
Court clearly demonstrates that Plamtiff has in fact received and retained coverage for his injuries from
Defendant Messer. (Doc. 14-2 at 4§ 2-4; Doc. 57-1 at 60-61).
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he was harmed in any manner by the alleged deviations from the statﬁtory and
administrative requirements, |
Further, Defendant Messer became liable for providing workers’ compensation for

injured eniployees of enrolled subcontractors at the Casino Project upon approval of the
application, regardless of whether the rules and statutes.had been strictly followed. See |
Ohio Adm. Code § 4123-19-16(F). Thus, according to Plaintiff’s logic, Defendant
Messer would be required to provide workers’ compensaﬁon coverage upon approval of
its application but would not be entitled to the benefits o.f immunity becaus.e Defendant
Messer did not strictly comply with relevant statutes or administrative rules, |

~ Finally, Plaintiff’s attempt to bring a negligence claim against Defendant Messer
runs contrary to the underlying purpose of Ohio’s workers' compensation system.
Plaintiff participated in Defendant Messer’s workers compensation plan and received
medica‘i care, treatment, and attention at no cost to himself under that plan as an injured
employee of enrolled subcontractor Jostin. Defendant Messer’s risk manager testified
that Defendant Messer would not have paid Plaintiff’s claims if the certificate of self-
insurance Being challenged by Plaintiff had not been issued. (Doc. 57-1 at 61). Plaintiff
secks to retain the benefits he received under the workers' compensation system, the
assurance of recovery, while simultaneously seeking to avoid his own obligations by
denying Defendant Messer immunity.

For these reasons, Defendant Messer is entitled to immunity from Plaintiffs

negligence claim pursuant to O.R.C, §§ 4123.35 and 4123.74.
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2.  Dual Capacity Doctrine

P]ainﬁff also argues that Defendant Messer is liable pursuant to the dual capacity
doctrine.® The dual capacity doctrine “4s a narrow exception to the .general rule of
employer statutory immunity in negligence suits brought by employees.” Shane v.
Dlubak Gla&s Co., No. 3:03CV7721, 2005 WL 1126729; at *7 (N.D. Ohio Apr. 29,
2003).

| [I]n order for the dual-cépacity docﬁiné to apply, there must be an allegation and

showing that the employer occupied two independent and unrelated relationships

with the employee, that at the time of these roles of the employer there were

occastoned two different obligations to this employee, and that the employer had

during such time assumed a role other than that of employer.
Freese, 4 Ohio St.3d at 12. Such a showing is not made where the injuries suffered were
incurred during the course of employment as a result of the employer’s alleged failure to
maintain a safe wqu place. See id. “In other words, the ‘dual-capacity doctrine’ does
not apply where the employee seeks “to sue his employer for injuries which are
predcjmjnately ﬁﬁrk;related. » Rivers v. Otis Elevator, 8th Dist, Cu}?ahoga No. 99365,
2013-Oh10-3917, 414 (quoting Schump v. Firestone Tire & Rubber Co., 44 Ohio St.3d
148, 150 (1989)). |

Here, Defendant Messer is not Plaintiff’s actual employer. Although O.R.C. -

§ 4123.35(0) provides that Defendant Messer is treated as if it were Plaintiff’s employer

% Defendant Messer contends that this argument must be disregarded because this basis for liability was
not set forth within the amended complaint (Doc. 49) and is raised for the first time in Plaintiff’s
memorandum opposing summary judgment (Doc. 56). Because the Court finds the dual capacity
argument to be without merit, the Court need not reach the question of whether the argument was
forfeited.
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for the purposes of determining immunity, it does not create an actual émploymeut
relationship. In fact, the statute specifically states that employees of covered
subcontractors are not considered employees of the self-insuring employer for any
purpose other than immunity and self—insuﬁng employers have no authority under the
statute to control the means, manner, or method of the subcontractor employee’s work.

Further, Plaintiff’s injuries were undisputedly work reiated and were allegedly
related to Mcssef’s failure to provide a safe working environment. (See Doc. 56 at 8-9.)
~Such injuries are iﬁsufﬁcient, as a matter of law, to invoke the dual cap.acity doctrine.
Freese, 4 Ohio St.3d at. 12; Rivers, 2013-Ohio-3917, at 14. Here, there is no that
Plaintiff’s injuries were a direct result of his work at the Casino Project and were not
merely incidental. (See Doc. 49 at [ 14-15). Accordingly, Plaintiff has failed to raise a
genuine issue of material fact related to the applicability of the dual capacity doctrine,
and the Court finds that the dual capacity doctrine does not apply.

| 3. Election of Remedies Doctrine |

Because this Court has determined that Defendant Messer is entitled to immunity
pursuant to statute, the Court need not address Defendant Messer’s alternative argument,
that it is entitled to summary judgment pursuant to the election of remedies doctrine.
However, assuming qrguendo that Defendant Messer is not entitled to such immunity, the

Court finds that Defendant Messer would still be entitled to summary judgment pursuant

10
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to the election of .remedies dc’c‘[:ri_ne.9

4. Punitive D_amages

Pla.in.tiff secks to recover punitive damages from Defendant Messer. A punitive
damages claim is a derivative action that must be dismissed where the primary claim isl
subject to summary judgment. Vickers v. Wren Industries, Inc., 2d Dist. .Montgomcry
No. 20914, 2005—0hio—3656, at {f 63-65. Because this Court has already dismissed
Plaintiff’s intentional tort claim (see Doc. 33), and because this Court determines that
Defendant Messer is entitled to summary judgment on Plaintiff's remaining negligence
claim, the derivative punitive damages claim against Defendant Messer must also be
dismissed.
B. Defendants D.A.G., Triversity, and J & B Steel

Defendants D.A.G., Triversity, and J & B Steel (“Subcontractor Defendants”)

were enrolled subcontractors within Defendant Messer’s workers” compensation

® The election of remedies doctrine provides that an employee who accepts workers’ compensation
benefits is foreclosed from later bringing a negligence action against the provider of those benefits. See
Smiith v. Turbo Parts LLC, No. 2:10-CV-00202, 2011 WL 756793, at #4-*5 (S.D. Ohio Mar. 1, 2011);
Saunders v. Holzer Hosp. Found., 4th Dist. Gallia No. 08CA11, 2009-Ohio-2112, {419-22; Switka v.
Youngstown, 7th Dist. Mahoning No. 05SMA74, 2006-Ohio4617, §31; Catalano v. Lorain, 161 Ohio
App.3d 841, 2005-Chio-3298, 832 N.E.2d 134, 4112-13. In the typical case, this provider is the
employee’s employer. Plaintiff argues that the doctrine does not apply because Defendant Messer was
not Plaintiff®s emplover. However, section 4123.35(0) specifically provides that a self-insuring employer
of a construction project, such as Defendant Messer, is entitled to the protections of immunity under
section § 4123,74 “with respect to the employees of the contractors and subcontractors . . . as if the
emplovees were employees of the self-insuring emplover(.]” (emphasis supplied). It is undisputed that
Plaintff received and retained workers’ compensation benefits from Defendant Messer. (Doc. 14-2 at
2-4; Doc. 57-1 at 60-01). The provision of these benefits by Defendant Messer, and the acceptance of
these benefits by Plaintiff, render the election of remedies doctrine applicable.

11
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coverage. (Doc. 14-2 at §3; Doc. 14-4).10 These Defendants argue that the receipt of
workers’ compensation benefits was Plaintiff’s exclusive remedy and that, as enrolled
subcontractors, they are also entitled to workers’ compensation immunity from Plaintiff’s
negligence claim pursuant to O.R.C. §§ 4123.35 and 4123.74."" In addition to providing
immunity for self-insuring employers as set forth above, section 4123.35(0) provides as
follows:
The contractors and subcontractors included under a certificate issued under this
division are entitled to the protections provided under this chapter and Chapter
4121. of the Revised Code with respect to the contractor’s or subcontractor’s
employees who are employed on the construction project which 1s the subject of
the certificate, for death or injuries that arise out of, or death, injuries, or
occupational diseases that arise in the course of, those employees' employment on
that construction project.
1. Workers’ Compensation Immunity
The Court's paramount concern in construing a statute is legislative intent. See
State ex rel. Steele v Morrissey, 103 Ohio St.3d 355, 2004-Oh10-4960, 815 N.E.2d 1107,
-~ 921. To discern legislative intent, the Court first considers the statutory language,

reading words and phrases in context and in accordance with rules of grammar and

common usage. Id. (citing State ex rel. Rose v. Lorain Cty. Bd. of Elections 90 Ohio

'° The fact that Defendant T & B Steel was an enrolled subcontractor participating in Messer’s workers’
compensation program for the Casino Praject under the certificate of authority issued by the BWC is
undisputed. See Docs. 40-2, 63-1. Defendants D.A.G. and Triversity did not propose undisputed facts for
Plaintiff’s review. However, because Defendants D.A.G. and Triversity’s contention that they were
enrolled subcontractors is supported by undisputed evidence submitted to the Court (see Doc. 14-4)
(listing “D.A G, Construction” and “TriVersity Group LLC"), the Court considers Defendants D.A.G. and
Triversity’s enrollment to be an undisputed fact as well.

" Defendants D.A.G., Triversity, and J & B Steel admit that they were not statutory self-insuring

employers. (See Docs. 62-1, 62-2, and 62-3; see also Doc 65 at 2). Accordingly, they are not entitled to
immunity on that ground.

12
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St.3d 229, 231, 736 N.E.2d 886 (2000); O.R.C. 1.42). “Ifthe meanihg of the statute is
unambiguous and definite, 1t must be applied as written and no further hltefpretation is
necessary.” State ex rel. Savarese v. Buckeye Local Sch. Dist. Bd. of Educ., 74 Ohio
St.3d 543, 545, 660 N.E.2d 463 (1996). A court must “read and understand statutes
‘according to the natural and rﬁost obvious import of the language, without resorting to
subtle and forced constructions.”” Qhio Neighborhood Fin., fnc. v. Scott, 139 Ohio St.3d
536, 2014-0Ohio-2440, 13 N.E.3d 1115, q 22 (quoting Lancaster v. Fairfield Cty- Budget

| Comm., 83 Ohio St.3d 242, 2.44, 699 N.E.2d 473 (1998)). Unambiguous statutes are to
be applied according to the plain meaning of the words used. Roxane Laboratories, Inc.
v. T racy, 75 Ohio St. 3d 125, 127, 661 N.E..2d 1011(1996). Courts are not.free to delete
or insert other words. See State ex vel. Cassels v. Dayton City School Dist. Bd. of Ed., 69
Ohio St. 3d 217, 220, 631 N.E.2d 150 (1994).

To read section 4123.35 (O) in a manner which grants tort immunity to
Subcontractor Defendants for injuries sustained by another subcontractor’s employee is
.contrary to the plain language of the statute. Section 4123.35(0O) states, “the contractors
and subcontractors included under a certificate . are entitled to the protections provided
under this chapter and Chapter 4121 of thé Revised Code with respect to the contractor’s
or subcontractor’s .employees ...." (emphasis added). The words “contractor’s” and
“subcontractor’s” are written in the singular possessive form, not in the plural possessive

133

form.'* If the statute read “contractors’ and subcontractors’ Subcontractor Defendants

12 See also Ohio Adm. Code §4123-19-16(H) (“The contracting and subcontracting employees included
under the certificate are entitled to the protections provided under Chapters 4121. and 4123 of the

13
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would have a stronger argument that they are immune from Eabﬂity in regard to multiple
contractors’ and subcdntractog employeés.13

As the statute is written, each subcontractor is only protected from liability fdr
injuries to one of the subcontractor’s employees—its own. Even though the
subcontractor is not providing the workers’ compensation coverage on the job to their
own erﬁployees, the Ohio General Assembly pronounced that the subcontractors are still
entitled to tort immunity from their own employees.'® If the General Assembly intended
for immunity to extend to all subcontractors for injuries sustained by the employees of all

the subcontractors, it would have written the statute in a manner that indicated such. '

Revised Code with respect to the contracting and subcontracting employer’s employees who are
employed on the construction project which is the subject of the certificate.”)

13 Subcontractor Defendants argue that the singular possessive form is used because the phrase simply
defines the qualifying employees of an enrolled contractor or subcontractor and that it is the first phrase
(“the contractors and subcontractors included under a certificate”) that defines the contractors and
subcontractors that are entitled to immunity. However, and notwithstanding Q.R.C. § 1.43 (providing, as
a rule of construction, “[t]he singular includes the plural, and the plural includes the singular™), the fact
that the General Assembly referenced “the contractors and subcontractors included under a certificate” in
the first phrase simply highlights the fact that the General Assembly did nor use this same language in the
second phrase. Accordingly, the Court finds that Ohio General Assembly intended to limit the
protections afforded to these contractors and subcontractors as set forth above.

!4 Subcontractor Defendants argue that although the self-insured emplover, Defendant Messer, covered
the cost of the workers’ compensation claims on the Project, enrolled subcontractors indirectly “paid” the
cost of workers® compensation premiums and cother insurance by eliminating those costs from their
contract bids. (Doe. 7-1 at 13-14; Doc. 66-1at 4 3-4). While section 4123.35(0) may be an exception to
the typical quid pro quo bargain underlying workers’ compensation, the bargain is still intact insofar as
the subcontractors are entitled to tort immunity from their own employees. Subcontractor Defendants
also argue that the statute necessarily provides blanket coverage, given the scale of construction projects
which are eligible for self-insured status. However, even without blanket immunity, the scheme provides
immunity for the self-insured employer and the employer subcontractor,

' Subcontractor Defendants argue that the Ohio General Assembly could have inserted the word “own”
into the statute 1f 1t intended to so limit the immunity available to enrolled subcontractors. Similarly, the
Ohio General Assembly could have used “contractors” and subcontractors™ to describe the employees

with respect to whom immunity applies it intended blanket immunity. The Court is tasked with
interpreting the statute as written.

14
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To grant blanket immunity to Subcontractor Defendants, the Court would have to
read protections into the statute that are not there. See Holmes v. Crmwﬁms;T Machfne,
Inc, 134 Ohiﬁ St. 3d 303, 2012-Ohio-5380, 982 N.E.2d 643, q .'10 (citing State ex rel.
Burrows v. Indus. Comm., 78 Ohio St.3d 78, 81, 676 N.E.2d 519 (1997)) (The court
“must apply the section in a manner consistent with the plain meaning of the statutory
language; [it] cannot add words.”). The clear and unambiguous meaning of the statute, as
written, is that iinmunity does not extend t.o the Subcontractor Dgfendants with respect to
employees of other subcontractors.

In relation to Plaintiff, the Subcontractor Defendants have not met their end of the
sdcial bargain. They have not made contributions to the workers’ corﬁpensation fund on
Plaintiff’s behalf, nor have they self-administered workers’ compensation benefits to him
on the instant project. It contravenes the workers’ compensation scheme to provide
Subcontractor Defendants immunity when they have not earned it. To do so would not
uphold the secial bargain, rather, it would constitute a “free pass™ on their alleged
liability for their r01¢ in the injuries sustained by Plaintiff.

Subcontractor Defendants cite Lancaster, et al. v. Pendleton Construction Group,
LLC, et al., Hamilton C.P. No. A1208721 (Mar. 25, 2013) (order granting summary
judgment), as support for their argument that they should receive blanket immunity.
Lancaster arose from the same incident that led to Plaintiff’s injuries; the Lancaster -
plaintiffs were other Jostin employees who alleged that the negligence of Defeﬁdants
Messer, D.A.G., Triversity, J & B Steel, and others caused their injuries. In Lancaster, _

Subcontractor Defendants moved for summary judgment on the same theory asserted in

15
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the instant litigation. The Lancaster court acknowledged that whether these
subcontractors would be immune from claims made against them by the employees of
another subcontractor had not been decided by the Ohio courts in the context of a self-
insured construction project. Id. at *7.

The Lancaster court concluded that Messer was the “constructive employer” of
the three moying subcontractors and that, as “constructive cmployces’.’ of Messéf, “the
Plaintiffs received from their constructive employer the benefits of the _‘social bargain’ to
which they were entitled under the Worker’s Compensation statute.” Lancaster, at *6.
The court acknowledged that many other jurisdictions would allow the plaintiffs to bring
~ their claim against ‘;hese subcontractors, but held that Ohio law does not. Id. at *7.'

The Lancaster court discussed Pride v. Liberty Mutual Ins. Co., No. 04-C-703,
2007 WL 1655111 (E.D. Wisc. June 3, 2007), a factually similar Wisconsin case that
declined to extend this sort of immunity. The federal court in Pride pointed out a number
of reasons why subcontractors under a wrap-up plan should not be entitled to immunity
from claims made by émployees of fellow subcontractors. Id. at *2-4. First, a wrap-up
plan saves the subcontractors money because they do not have to pay for insurance

coverage. Id. at *3. The court questioned the logic behind allowing a subcontractor to

16 Subcontractor Defendants cite Stevenson v. HH &N/Turner, 2002 U.S. Dist. LEXIS 26831 (E.D. Mich.
2002) and Etie v. Waish & Albert Co., Lid., 135 S.W.3d 764 (Tex. App. 2004) to support their argument
that immunity should be extended to enrolled subcontractors. As in Stevenson, the application of
immunity to the participants in Defendant Messer’s plan is dictated by statute and unique to large-scale
construction projects. As the Texas statute discussed in Etie, the Ohio statute authorizes a contractor to
provide workers’ compensation insurance for subconfractors and their employees and deems employees
of the subcontraciors to be employees of the general contractor for purposes of the workers’
compensation. However, this Court is bound by the statutory language of O.R.C. § 4123.35(0) which, as
explained above, does nof provide for blanket immunity for enrolled subcontractors.
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not pay for its insurance coverage, and in returil, granting a subcontractor immunity it
would not otherwise have. Id. The court also noted that extending immunity did not
comport with the guid pro guo of workers’ compensation because there was no indication
that the plaintiff “bargained away any of his rights” to the fellow subcontractor. d. ét *4.
The court concluded by finding that allowing the contractor and subcontractors “to
contract each other out of tort liability would afford the other employers a guid without
any édditional quo going to the injﬁred empioyee.” 14" However, the Lancaster court
found what it claimed to be a “glaring distinction” between the Wisconsin statute and the
Ohio statute: Wisconsin'’s statute stafes that an employee’s claim ag.ﬁinst an employer
does not affect the righf of the employee to bring suit against a third party, while “Ohio's

- Workers' Compensation Act provides no such allowance for third party claims.”
Lancaster, at ¥6-7.

The fact that Ohio's workers’ compensation statutes do not expressly state that one
who receives workers’ compensation is entitled to bring a claim against a third party
tortfeasor, does not mean that they do not have the right to do so. The relevant fact is not
that the Ohio workers” compensation act does not grant this right to plaintiffs; the
relevant fact is that section 4123.35(0) does not take this right away from plaintiffs. See

O.R.C. § 4123.35(0) (“Nothing in this division shall be construed as altering the rights of

'7 Subcontractor Defendants argue that the Pride decision is distinguishable from the instant case because
what the Pride decision suggests as the language the Wisconsin legislature could have included to provide
subcontractor immunity (“the owner of an OCIP-insured project is deemed the sole employer of any
employee of any contractor injured on that project) is the very language the Ohio General Assembly did
include in §4123.35(0). However, the Ohio General Assembly went on to specifically address the
immunity of enrolled subcontractors, so that provision controls.
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employees under this chapter and Chapter 412.1. of the Revised Code as those rights
existed prior to September 17, 1996.”). “[Tthe law is well settled in Obio that, if a person
is injured at such a time and in such a manner by the negligence of a third person, while
engaged in an occupation for which he would be entitled to compensation against his
employer, he may still sue and recover against the third party who causes the injury.”
Trumbull Cliffs Furnace Co. v. Shackovsky, 27 Ohio App. 522, 161 N.E. 238, 239 (8th
Dist. 1923) aff’d sub nom, 111 Ohio St. 791, 146 N.E. 306 (1924); George v. City of
Youngstown, 41 N.E.2d 567, 569 (1942) (“[W]orkmen's compensation statutes relate
solely to the relationship of employer and employee.”). Since it hﬁs been .é.sta_blished
that, under the workers’ corﬁpensation act, a plaintiff who has received workers'
compensation payments maintains the right to make a claim against a third-party
tortfeasor, and nothing in this section expressly revokes that right, Plaintiff in the present
case has the right to bring a claim.aga:inst any third parties that contributed to his injury,

including Subcontractor Defendants. ' Iﬁ light of the fact that the plain lau;iage of the
statute does not grant the broad immunity the Subcontractor Defendants seek, Plaintiff
maintains the right to bring suit against them. |

For the foregoing reasons, the Court decides as a matter of law that Subcontractor

Defendants are not entitled to immunity under section 4123.35(0) from Plaintiff’s
negligence claim. Therefore, the Court denies Subcontractor Defendants” motions for

summary judgment.

18 The Lancaster court described the plaintiffs’ position as an attempt to seek twice the benefit of their
counterparties and as at odds with the spirit of the “social bargain” struck by the workers’ compensation
system. Lancaster, at *7, 9. In light of the fact that Ohio law does not prohibit third party claims, this
Court cannot agree.
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2. Pu.nitive Damages

Subcontractor Defendants move the Court to dismiss Plaintiff’s claim for punitive - -
damages against them on the grouﬁds that it is a derivative claim. See Vickers, 2005-
Ohio-3656 at 7 63-65. Because this Court finds that Subcontra;tor Defendants are not
entitled to summary judgment on Plaintiff’s negligence claim, the Court declines to
dismiss Plaintiff’s claim for punitive damages.

V. CONCLUSION
Accordingly, for the foregoiqg reasons:

1. Defendant Messer Construction Co.’s motion for summary judgment (Doc.
14) is GRANTED; :

2. Defendants D.A.G. Construction Co., Inc. and Triversity Construction Co.,
LLC’s motion for summary judgment (Doc. 37) is DENIED;

3. Defendant J & B Steel Erectors, Inc.’s motion for summary judgment (Doc.
40) is DENIED.

4. The remaining parties shall jointly submit a proposed litigation calendar by
January 23, 2015.

IT IS SO ORDERED.
Date: 12/31/14 /s/ Timothy 8. Black

Timothy S. Black
United States District Judge
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THE CLERK SHALL SERVE ICE
TO PARTIES PURSUANT TO CIVIL
AULE 58 WHIGH SHALL BE TAXED
AS COSTS HEREIN,

" Presently betore this Court are Mations for Summary Judgment filed by
Defendants D.A.G. Construction Company, Inc. (“DAG”), J&B Steel Erectors, Inc.
(“J&B™), and Triversity Construction Company, LLC (“Triversity™) (hereinafter referred
to collectively as the “Defend é.nts”). This summary judgment issﬁc involves a
disagreement by the parties over Section 4123.35(0) of the Ohio Revised Code, which
provides self-insurers of construction projects with workers’ compensation.immunity,

and whether and to what extent that immunity applies.

W
ENTERED
MAR 2 52015

PROCEDURAL BACKGROUND

This case involves negligence claims against Defendants as well as derivative
claims for loss of consortium, relating to injuries Plaintiffs allege they suffered while

performing work for Defendant Jostin Construction Co. on the Horseshoe Casino project
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(the “Project”).! Specifically, the Plaintiffs allege that on January 27, 2012, as a tesult of
Defendants’ negligence, they were injured while pouring concrete for the second story of
the Horseshoe Casino.? In their Complaint, Plaiﬁtiffs state they are bringing “claims
against third parties responsible for the collapse of the casino floor”.> The Defendants
.c:')ntend that workers’ compensation immunity extends to them as “third parties™ pursuant
to §4123.35(0). The question at issue is whether immunity afforded to an employer-
subcontractor also applies to other non-employer subcontractors covered under a “wrap
up” policy approved by the Ohio Bureau of Workers’ Compensation (“BWC”).

Defendant Messer Construction Co. {“Messer™), the general contractor for the
Project, filed a Motion for .Surnmary Judgment on December 10, 2012. Messer argued
that through Section 4123,35(0) it was entitled to immunity provided by Chapters 4123
and 4121 of the Revised Code as a self-insuring employer. In support of its position, |
Messer offered the Affidavit of Angela Jansing.’ Tt is undisputed that Messer met the
requirements of BWC to receive the_' “privilege to self-insure a construction project”.’ As
part of the appiication process, Messer submiited to the Bureau a list of the
subeontraciors who were to be included 1n its self-i nﬁurancc plan.® Upon approving
Messer’s application, the Bureau issued to Messer a “Certificate of Employer’s Right to
Pay Compensation Directly™ for “SﬁszOOO 4170-2 Horseshoe Casino — Cincinnati

Wrapup”, effective March 1, 2011 to March 1, 2012 (the “Plan”).’

! Complaint, at [15.

? Complaint, 6.

¥ Complaint, 7. . _

* Attached as Exhibit A to Messer’s Motion for Summary Judgment,

FR.C. 4123.35(0), 1; See Messer's Motion for Summary Judgment, p. 3

% A copy of the list of enrolled subcontractors is aached Lo the AFfidavit of Angela Jansing as Exhibit 2.
"A copy of the certificate is attached tp the Affidavit of Angela Jansing as Exhibit 1.

2
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Defendants DAG, J&B, and Triversity each filed follow-on motions for summary
judgment, claiming that the immunity afforded Messer under §4123.35(0) should extend
to them as “enrolled subcontractors™?

Plaintiffs oppose summary judgment in favor of these Defendants, arguing that
subcontractors should not be afforded immunity for their negligence against third parties
under Ohio law.® Specifically, Plaintiffs argue that §4123.35(0)(2) provides immunity to
subcontractors with respect to the employees of each, but not with respect to employees
of other subcontractors working on.t.he site.!® Plaintiffs also point out that humerous

other states support subcontractor liability among and between subcontractors under their

workers’ compensation statutes.'!

SUMMARY JUDGMENT STANDARD

Summary jhdgment is a procedural device that is employed to dispose
expeditiously and economically legal claims that have no factual foundation.”? Summary
judgment was borm of the belief that litigation should be promﬁtly terminated whenever
there is nothing to try."”? | |

The granting of summary judgment in Ohio is governed by Rule 56(C) of the
Ohio rules of Civil Procedure, which states in pertinent part as fol lowé:

| “Summary judgment shall be rendered forthwith if tﬁe _
pleading, depositions, answers to interrogatories, written admissions,
affidavits, transcripts of evidence in the pending case, and written

stipulations of facts, if any, timely filed in the action, show there is
1no genuine issue as to any material fact and that the moving party is

¥ Id., Exhibit 2 to Exhibit A.

% See Plaintiffs’ Response to Defendant J&B Steel Erectors, Inc. Motion for Summary Judgment, at p. 4.
“I1d, p. 4, 93. : :

" See Plaintiffs’ Response to Defendant J&B Steel Erectors, Inc. Motion for Summary Judgmient, at p. 6.
"? See Celotex Corp. v. Catrett (1986), 477 U.S. 317, 106 S. Ct. 2348.

" See Norris v. Ohio Standard Ofl Co. (1982), 70 Ohio St. 2d 1, 433 N.E.2d 615,

3
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entitled to judgment as a matter of law. No evidence of stipulation

may be considered except as stated in this rule. A summary

judgment shall not be rendered unless it appears from such evidence

or stipulation and only therefrom, that reasonable minds can come to

but one conclusion, and that conclusion is adverse to the party

against whom the motion for summary judgment is made, such party

being entitled to have the evidence of stipulation construed most

strongly in his favor.” '

Today, the standard for rendering summary judgment is equated with that used for
directed verdicts: whether there is but one reasonable conclusion as to the verdict when
the evidence is construed most strongly in the non-moving party’s favor."* Unique to the
issue of summary judgment is the question of whether there is a génuine issue of matenal
fact that must be'dccided by the fact finder."

In response to a motion for summary judgment, the non-moving party may not

simply rely on his pleadirigs if he bears the burden of proof at trial. ' The law requires

that the non-moving party must produce evidence, in some form permitted by Civil Rule

56(C), sufficient to justify the court’s conclusion that a trier of fact could properly render
a verdict in his or her favor."”

Following the principles of law in the cases cited above, and construing the
evidence most strongly against the moving party as the rule requires, if there isnota
- genuine issue of material fact, a.court is required to grant summary judgment in favor of

the moving party.'®

" See Celotex.

" See Raybum v. J.C. Penney Outlet Store (1982), 4 Ohio App. 3d 463, 455 N.E.2d 1167.
15 Gee Celotex.

1" Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 106 S. Ct. 2505,

'* Harless v. Willis Day Warchouse Co. {1978), 54 Ohio St. 2d 64, 375 N.E.2d 46.

4
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LEGAL ANALYSIS
This Court, having reviewed the Motions and arguments made by both sides,
believes that Section 4123.35(0) éf the Ohio Revised Code does provide immunity to the
Defendants, as enrolled subcontrac_:tors under the Plan.
The Workers’ Compensation immunity at issue sp'rings from Section 4123.74 of
the Ohio Revised Code, which provides:

Employers who comply with section 4123.35 of the Revised Code shall
not be liable to respond in damages at common law or by statute for any
injury, or occupational disease, or bodily condition, received or contracted
by any employee in the course of or arising out of his employment, or for
any death resulting from such injury, occupational disease, or bodily
condition occurring during the period covered by such premium so patd
into the state insurance fund, or during the interval the employer is a self-
insuring employer, whether or not such injury, occupational disease,
bodily condition, or death is compensable under this chapter.

Section 4 123.35(0) of the Ohio Revised Code sets forth the scheme under which
the administrator may grant a self-insurin g employer the privilege to self-insure a
construction project and provides, in pertinent part, as follows:

A self-insuring employer who complies with this division is entitled to the
protections provided under this chapter and Chapter 4121 of the Revised
Code with respect to the employees of the contractors and subcontractors
covered under a certificate issued under this division for death or injuries
that arise out of, or death, injuries, or occupational diseases that arise in
the course of, those employees’ empleyment on that construction project,
as if the employees were employees of the self-insuring employer,
provided that the self-insuring employer also complies with this section.

ook

The contractors and subcontractors included under a.certificate 1ssued
under this division are entitled to the protections provided under this
chapter and Chapter 4121 of the Revised Code with respect to the
contractor’s or subcontractor’s employees who are employed on the
construction project which is the subject of the certificate, for death or
injuries that arise out of, or death, injuries, or occupational diseases that
arise in the course of, those employees’ employment on that construction
project, '
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MESSER AS CONSTRUCTIVE EMPLOYER

R.C. 4123.35(0)(2) states in clear terms, at Y5, that any injuries sustained by
employees of an enrolled subcontractor are to be viewed “as if the émployees were
employees of the self-insuring employer”. Thercfore,. Plaintiffs, as employees of Jostin
Construction Co., are deemed by statute to be employees of Messer. ‘As constructive
employees of Messer, the Plaintiffs received from their constructive employer tl_le
benefits of the “social bargéin” to which they were entitled under the Workers’
Compensation statute.'® Plaintiffs’ desire to hold “third parties responsible for the
collapse of the casino floor” liable for negligence does not comport with the scheme laid
out by §4123.35(0).

Plaintiffs presented to this court case law from Wisconsin that treated a factually
similar situation, where construction workers were injured while working on a large
construction project and the su.l_bcontractor-employers were named in a “wrap up” policy
for workers’ compensation insurance purposes,”’ Plaintiffs urged this Court to consider
that the Wisconsin Supreme Court declined to extend “blanket immunity” to the
subcontractors on that project, and argued before this Court that Ohio’s Workers’
Compensation Act should be similarly construed.

However, this Court notes a glaring distinction between Ohio law and the

T

Wisconsin law on which the Pride decision turned. Wis. Stat. §102.29 states that an

employee’s claim against an employer:

'? See Affidavit of Angela Jansing, 4.

2 Gee Pride v. Liberty Mutual Ins. Co., E.D. Wis., No. 04-C-703; 2007 WL 1655111, 2007 U.S. Dist.
LEXIS 40833. ' '
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“shall not affect the right of the employee ... to make a claim or maintain

an action in tort against any other party for such injury or death,

hereinafter referred to as a 3% party ...""'

Wisconsin’s Workers' Compensation Act expressljr allows for tort claims against non-
employer contractors, even when those non-employer contractors are covered under a
“wrap up” policy. Ohio’s Workers’ Compensation Act provides no such allowance for
third party claims. While it may be true that numerous other jurisdictions would allow
for Plaintiffs’ common law claims, Ohio law does not. This Court does not wish tg
expand the Ohio law as currently written.

WORKERS® COMPENSATION AS “SOCIAL BARGAIN”

There is no Ohio case law on point concerning the question of whether a
subcontractor can be held liable for injuries his employees caused to the employees of
another subcontractor, However, the Ohi.o Supreme Court has described the spirit of this
state’s workers’ compensation system as a “social bargain”, one from which the Plaintiffs
are seeking to obteﬁu tﬁvi-ce the benefit of their counterparties. 2

Historically, the system in which employers are entiﬂed to broad immunity, and
employees are entitled to the immediate and unquestioned medical treatment, was
enacted due to the inability of the common law fo adequately deal with the consequences
of workplace accidents. > The Ohio Supreme Court explains, ‘l‘it became undeniable that |

the tort system had failed as a regu 1atory device for distributing economic losses borne by

injured Ohio workers and their families and that it should be replaced by a workers’

2]

- 1d,, at *¥3. -
2 See Holeton v. Crouse Cartage Co., (2001), 92 Ohio 8t.3d 115, 119, 748 N.E2d 1111, 1116.
B Gee Sution v. Tomco Machining, [nc., (2011), 129 Ohio St.3d 153, 950 N.E.2d 938, at §33.
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compensation system in which those losses would be charged, without regard to fault or
wrongdoing, (o the industry rather than to the individual or society as a whole.”??

Workers’ Cﬁmpensation “represents a social bargain in which employers and
employees exchange their respective common-law rights and duties for a more certain
and uniform set of statutory benefits and obligations.”” Ohio’s Workers® Compensation
Act ““operates as a balance of mutual compromise between the inferests of the employer
and the employee whereby employees relinquish their common law remedy and accept
lower benefit levels coupled with the greater assurance of recovery and employers give
up their common law defenses and are protected from unlimited liability.””*® “This
comﬁromise is the basic premise undetlying the workers’ compensation system.””’

There is no dispute that Messer compiied with the requirements of R.C.
4123.35(0) and was thereby afforded immunity under R.C. 4123.74% Likewise, there is
no dispute that the Defendants were properly enrolled subcontractors under Messer’é
Wrap-up Plan.?® Accordingiy, the Defendants are granted. workers’ compensation
immunity under R.C. 4123.74 pursuant to R.C. 4123.35(0).

The Plaintiffs acknowledge that their injuries occurred while they were working

in the course and scope of their employment on the Proj ect.® Therefore, Plaintiffs were

entitled to receive workers’ compensation benefits from their employer.”’ Indeed, they

* Sugton, at 134

% See Holeton v. Crouse Cartage Co., (2001), 92 Ohio St.3d 115, 119, 748 NE2d 1111, 1116.

% Holeton, 92 Ohio St.3d at 119, quoting Blankenship v. Cincinnati Milacren Chem.. Inc., {1982), 69 Ohio
St.2d 608, 614,433 N.E2d 572, 577.

“ Holeton, 92 Ohjo St.3d at 119,

3 Complaint, § 27; Affidavit of Angela Jansing, §2, and Exhibit 1 thereto.

% Affidavit of Angela Jansing, 43, and Exhibit 2 thereto.

* Complaint, 496, 15.

*! Chapter 4123 of the Ohio Revised Code
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received medical treatment for their injuries as provided by the Plan: from Messer.”

Plaintiffs are not also entitled to recover from the Defendants, who were properly
enrolled subcontractors in the Plan, This legal conclusion is grounded in this Court’s
judgment that such a second bite of the apple would run counter to the “spcial bargain™
that is the workers’ compensation system. The receipt of workers’ compensation benefits

they received for their injuries under the Plan was the Plaintiffs’ exclusive remedy.

CONCLUSION

Based on the above facts and analysis, it is the Court’s determination that a fact
finder could not rationally retamn a verdict in Plaintiffs’ favor on any of the claims against
the Defendants.> Construing the evidence most strongly against the_Defendan.ts,-. there is
no genuine issue of material fact with regard to the applicability of Revised Code section
4123,35(0) to the Defendants. The Defendants have immunity against Plaintiffs’ clatms
as a matter of law. |

. Summary judgment is hereby entered in favor of defendants D.A.G. Construction
Company, Inc., J & B Steel Erectors, Inc., and Triversity Construction Company, LLC.

So ordered.

LESLIE GHIZ, Judge

March 25, 2013

** Affidavit of Angela Jansing, 4.
*! See Anderson v. Liberty Lobby, Inc. (1986), 477 U.S. 242, 106 8. Ct. 2505.
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ORC Ann. 4123.35

Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 14
(HB 52), with some gaps from files 6 (SB 38), ¢ (HB 3), 10 (HB 29), and 11 (HB 64).

Page’s Ohio Revised Code Annotated > Title 41; Labor and Industrv > Chapter 4123: Workers’
Compensation > Premiums; Funds

Notice

F" This section has more than one version with varying effective dates,

Second of three versions of this section.

§ 4123.35 Payment of premiums; certificate of payment; granting of self-insuring
employer status; self-insured construction projects. [Effective until September 29,
2015]

(A) Except as provided in this section, and until the policy year commencing July 1, 2015, every private employer
and every publicly owned utility shall pay semisnnually in the menths of January and July into the state insurance
fund the amount of annnal premiom the administrator of workers' compensation fixes for the employment or
occupation of the employer, the amount of which premium to be paid by each employer to be determined by the
classifications, rules, and rates made and published by the administrator. The employer shall pay semiannually a
further sum of money into the state insurance fund as may be ascertained to be due from the employer by applying
the rules of the administrator.

Except as otherwise provided in this section, for a policy yvear commencing on or after July 1, 2015, every private
.employer and every publicly owned utility shall pay annually in the month of June immediately preceding the policy
year into the state insurance fund the amount of estimated annual premiom the administrator fixes for the employment
or occupation of the employer, the amount of which estimated premium to be paid by each employer to be determined
by the classifications, rules, and rates made and published by the administrator. The employer shall pay a further sum
of money into the state insurance fund as may be ascertamed to be due from the employer by applying the roles of the
administrator. Upon receipt of the payroll report required by division (B) of section 4123.26 of the Revised Code, the
administrator shall adjust the premium and assessments charged to each employer for the difference between estimated
gross payrolls and actual gross payrolls, and any balance due to the administrator shall be immediately paid by the
employer. Any balance due the employer shall be credited to the employer’s account.

For a policy year commencing on or after July 1, 2015, each employer that is recognized by the administrator as a
professional employer organization shall pay monthly into the state insurance fund the amount of premium the
administrator fixes for the employer for the prior month based on the actual payroll of the employer reported pursuant
to division {C) of section 4123.26 of the Revised Code. '

Areceipt certifying that payment has been made shall be issued o the employer by the burean of workers’ compensation.
The receipt is prima-facie evidence of the payment of the premium. The administrator shall provide each employer
written proof of workers' compensation coverage as is required in section 4123.83 of the Revised Code. Proper posting
of the notice constitutes the employer's compliance with the notice requirement mandated in section 4123 83 of the
Revised Code.

The bureau shall verify with the secretary of state the existence of all corporations and organizations making application
for workers’ compensation coverage and shall require every such application to include the employer’s federal
identification number,

A private employer who has contracied with a subcontractor is 1iable for the unpaid premium due from any subcontractor
with respect to that part of the payroll of the subcontractor that is for work performed pursuant to the contract with the
employer.
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ORC Ann, 412335

Division (A) of this seetion providing for the payment of premiums semiannually does not apply to any employer who
was a snbscriber to the state insurance fund prior to January 1, 1914, or, until July 1, 2015, who may first become a

- subscriber to the fund in any month other than January or July. Instead, the semiannual premiums shall be paid by those
employers from time to time wpon the expiration of the respective periods for which payments into the fund have been
made by them. After July 1, 2015, an employer who first becomes a subscriber to the fund on any day other than the
first day of July shall pay premiums according to rules adopted by the administrator, with the advice and consent of the
bureau of workers’ compensation board of directors, for the remainder of the policy year for which the coverage is
effective.

The administrator, with the advice and consent of the board, shall adopt rules to permit employers to make periodic
payments of the premium and assessment due under this division. The rules shall include provisions for the assessment
of interest charges, where appropriate, and for the assessment of penalties when an employer fails to make timely
premium payments. The adminisirator, in the niles the administrator adopts, may set an administrative fee for these
periodic pavments. An employer who Gimely pays the amounts due under this division is entitled to all of the benefits
and protections of this chapter. Upon receipt of payment, the bureaun shall issue a receipt to the employer certifying that
payment has been made, which receipt is prima-facie evidence of payment. Workers’ compensation coverage under this
chapter continues umnterrupted upon timely receipt of payment under this division.

Every public employer except public employers that are se]f—msunng employers under this section, shall comply wnth
sections 4123.38 to 4123.41, and 4123.48 of the Revised Code in regard to the contribution of moneys to the public
insurance fund.

(B) Employers who will abide by the rules of the administrator and who may be of sufficient financial ability to render
certain the payment of compensation to Injured employees or the dependents of killed'empl'oyees, and the
furnishing of medical, surgical, nursing, and hospital attention and services and medicines, and funeral expenses,
equal to or greater than is provided for in sections 412352, 4123.55 to 412362, and 4123.64 to 4123.67 of the
Revised Code, and who do not desire to insure the payment thereof or indemnify themselves against loss sustained
by the direct payment thereof, upon a finding of such facts by the administrator, may be granted the privilege to
pay individually compensation, and furnish medical, surgical, nursing, and hospital services and attention and
funeral expenses directly to injured employees or the dependenis of killed employees, thereby being granted status
as a self-insuring employer. The adminisirator may charge employers who apply for the status as a self-insurning
employer a reasonable application fee to cover the burean’s costs in connection with processing and making a
determination with respect to an application.

All employers granted status as self-insuring employers shall demonstrate sufficient financial and administrative ability
to assure that all obligations under this section are promptly met. The administrator shall deny the privilege where the
employer is unable to demonstrate the employer’s ability to promptly meet all the obligations imposed on the employer
by this section.

(1) The administrator shall consider, but is not limited to, the following factors, where applicable, in determining
the employer’s ability to meet all of the obligations imposed on the employer by this section:

(a} The employer employs a minimum of five bundred employees in this state;

(b) The employer has operated in this state for a minimum of two years, provided that an employer who has
purchased, acquired, or otherwise succeeded to the operation of a business, or any part thereof, sitnated
in this state that has operated for at least two years in this state, also shall qualify;

{¢) Where the employer previously contributed to the state msurance fund or is a successor employer as
defined by bureau rules, the amount of the buyout, as defined by burean rules;

(d) The sufficiency of the employer’s assets located in this state to insure the employer’s solvency in paying
compensation directly;

(¢} The financial records, documents, and data, certified by a certified public accountant, necessary to
provide the employer’s full financial disclosure. The records, documents, and data include, but are not
limited to, balance sheets and profit and loss history for the current year and previons four years.
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(f) The employer’s organizational plan for the administration of the workers” compensation law;

(g} The emplover's proposed plan fo inform employees of the change from a state fund insurer to a
self-insuring employer, the procedures the employer will follow as a self-insuring employer, and the
emplovees’ rights to compensation and benefits; and

(h) The employer has either an account in a financial institution in this state, or if the employer maintains
an account with a financial institution outside this state, ensures that workers” compensation checks are
drawn from the same account as payroll checks or the employer clearly indicates that payment will be
honored by a financial institution in this state.

The administrator may waive the requirements of divisions (B)(1)(a) and (b} of this section and the
requirement of division (B} 1)e) of this section that the financial records, documents, and data be certified by
a certified public accountant. The administrator shall adopt rules establishing the criteria that an employer
shall meet in order for the administrator to waive the requirements of divisions (B){(1)(a), (b), and (e) of this
section. Such rules may require additional security of that employer pursnant to division (E) of section
4123.351 of the Revised Code.

The administrater shall not grant the status of self-insuring employer to the state, except that the administrator
may grant the status of self-insuring employer to a state institution of higher education, including its hospitals,
that meets the requirements of division (B)(2) of this section.

‘When considering the application of a public employer, except for a board of county commissioners described
in division (G) of section 4123.01 of the Revised Code, a board of a county hospital, or a publicly owned

-utility, the administrator shall verify that the public employer satisfies all of the following requirements as the

requirements apply to that public employe-l

(a) For the two-year period preceding application under this section, the public employer has maintained an
unvoted debt capacity equal to at least two times the amount of the corrent annual premium established
by the administrator under this chapter for that poblic employer for the year immediately preceding the
year in which the public employer makes application under this section.

(h) For each of the two fiscal years preceding application under this section, the unreserved and undesignated
vear-end fund balance in the public employer’s general fund is equal to at least five per cent of the public
employer’s general fund revenues for the fiscal year computed in accordance with generally accepted
accounting principles.

(c). For the five-year period preceding application under this section, the public employer, to the extent
applicable, has complied fully with the confinuing disclosure requirements established in rules adopted
by the United States securities and exchange commission nnder 17 C.ER. 240.15¢ 2-12.

(d) For the five-year period preceding applicaiion under this section, the public employer has not had its local
government fund distribution withheld on account of the public employer being indebted ot otherwise
obligated to the state.

(e) For the five-year period preceding application under this section, the public employer has not been under
a fiscal watch or fiscal emergency pursuant (o section JI8.023, I18.04, or 3316.03 of the Revised Code.

(f) For the public emplover’s fiscal year preceding application under this section, the public employer has
~ obtained an annual financial audit as required tnder section 117.10 of the Revised Code, which has been
released by the auditor of state within seven months after the end of the public employer’s fiscal year.

(2) On the date of application, the public employer holds a debt rating of Aa3 or higher according to Meedy's
investors service, inc., or a comparable rating by an independent rating agency similar to Moody’s
investors service, inc.

(h) The public employer agrees to generate an annual accumulating book reserve in its financial statements
reflecting an actuarially generated reserve adequate to pay projected claims under this chapter for the
applicable period of time, as determined by the administrator, '
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(i} For a public employer that is a hospital, the public employer shall submit audited financial statements
showing the hospital’s overall liquidity characteristics, and the administrator shall determine, on an-
individual basis, whether the public employer satisfies liquidity standards equivalent to the liquidity
standards of other public employers. |

(j) Any additional criteria that the administrator adopts by rule pursnant to division (E) of this section.

The administrator may adopt rules establishing the criteria that a public employer shall satisfy in order for the
administrator to waive any of the requirements listed in divisions (B)(2)(a) to (3) of this section. The rules may
require additional security from that employer pursuant to division (E) of seciion 4123.351 of the Revised
Code. The administrator shall not waive any of the requirements listed in divisions (B)(2)(a) to (j) of this
section for a public employer who does not satisfy the criteria established in the rules the administrator adopts.

A board of county commissioners described in division () of section 4123.01 of the Revised Code, as an
employer, that will abide by the rules of the admimstrator and that may be of sufficient financial ability to render
certain the payment of compensation io injured employees or the dependents of killed employees, and the
furnishing of medical, surgical, nursing, and hospital attention and services and medicines, and funeral expenses,
equal to or greater than is provided for in sections 4123.52, 4123.55 to 4123.62, and 4123.04 to 4123.67 of the
Revised Code, and that does not desire to insure the payment thereof or indemnify itself against loss sustained by
the direct payment thereof, upon a finding of such facts by the administrator, may be granted the privilege to pay

- individually compensation, and furnish medical, surgical, nursing, and hospital services and attention and funeral

expenses directly to injured employees or the dependents of killed employees, thereby being granted status as a
self-insuring employer. The administrator may charge a board of county commissioners described in division (G)
of secrion 4123.01 of the Revised Code that applies for the status as a self-insuring employer a reasonable
application fee to cover the bureaw’s costs in connection with processing and making a determination with respect
to an application. All employers granted such status shail demonstrate sufficient financial and administrative ability
to assure that ali obligations under this section are promptly met. The administrator shail deny the privilege where
the employer is unable to demonstrate the employer’s ability to promptly meet all the obligations imposed on the
employer by this section. The administrator shall consider, but is not limited te, the following factors, where
applicable, in determining the employer’s ability to meet all of the obligations imposed on the board as an employer
by this section:

(1) The board as an employer empleys a minimum of five hundred employees in this state;
(2) The board has operated in this state for a minimnm of two years;

(3) Where the board previously contributed to the state insurance fund or is a successor employer as defined by
bureau rules, the amount of the buyout, as defined by bureau rules;

(4) The sufficiency of the board’s assets located in this state to insure the board’s sclvency in paying compensation
directly;

(5) The financial records, documents, and data, certified by a certified public accountant, necessary to provide the
board’s full financial disclosure. The records, documenis, and data include, but are not limited to, balance
sheets and profit and loss history for the current year and previous four years.

(6) The board’s organizational plan for the administration of the workers’ compensation law;

(7) The board’s proposed plan to inform employees of the proposed self-insurance, the procedures the board will
follow as a self-insuring employer, and the employees’ rights to compensation and benefits;

(8) The board has either an account in a financial institution in this state, or if the board maintains an account with
a financial institution outside this state, ensures that workers’ compensation checks are drawn from the same
account as payroll checks or the board clearly indicates that payment will be honored by a financial insttution
in this state;

(9) The board shall provide the administrator a surety bond in an amount equal to one hundred twenty-five per
cent of the projected losses as determined by the administrator.
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(D) - The administrator shall require a surety bond from all self-insuring employers, issued pursuant to section 4123.351
of the Revised Code, that is sufficient to compel, or secure to injured employees, or to the dependents of employees
killed, the payment of compensation and expenses, which shall in no event be less than that paid or furnished out
of the state insurance fund in similar cases to injured employees or to dependents of killed employees whose
employers confribute to the fund, except whern an employee of the employer, who has suffered the loss of a hand,
arm, foot, leg, or eye prior to the imjury for which compensation is to be paid, and thereafter suffers the loss of any
other of the members as the result of any Injury sustained in the course of and arising out of the employee’s
employment, the compensation to be paid by the self-insuring employer is limited to the disability suffered in the
subsequent injury, additional compensation, if any, to be paid by the bureau out of the surplus created by section
4123.34 of the Revised Code. :

(E) TIn addition to the requirements of this section, the administrator shall make and publish mles goveming the
manner of making application and the nature and extent of the proof required to justify a finding of fact by the
administrator as to granting the statas of a self-insuring employer, which rules shall be general in their application,
one of which rules shall provide that all self-insuring employers shall pay into the state insurance fund snch
amoumls as are required to be credited to the surplus fund in division (B) of section 4123.34 of the Revised Code.
The administrator may adopt rules establishing requirements in addition to the requirements described in division
{B)(2) of this section that a public employer shall meet in order to qualify for self-insuring status,

Employers shall secure directly {rom the bureau central offices application forms upon which the burean shall stamp a
designating number. Prior to submission of an application, an employer shall make available to the bureau, and the
burean shall review, the information described in division (B)X1) of this section, and public employers shall make
available, and the bureau shall review, the information necessary to verify whether the public employer meets the
requiremnents listed in division (B)(2) of this section. An employer shall file the completed application forms with an
application fee, which shall cover the costs of processing the application, as established by the administrator, by rule,
with the bureau at least ninety days prior to the effective date of the employer’s new status as a self-insuring employer.
The application form is not deemed complete until all the required information is attached thereto. The bureau shall only
accept applications that contain the required information.

(F)  The bureau shall review completed applications within a reasonable time. If the bureau determines to grant an
employer the status as a self-insuring employer, the bureau shall issue a statement, containing its findings of fact,
that is prepared by the bureau and signed by the administrator. If the bureau determines not to grant the status as
a self-insuring employer, the burean shall notify the employer of the determination and require the employer to
continue o pay its full premium into the state :nsurance fund. The administrator also shall adopt rules establishing
a minimum level of performance as a criterion for granting and maintaining the status as a self-insuring employer
and fixing time limits beyond which failure of the self-insvring employer to provide for the necessary medical
examinations and evaluations may not delay a decision on a claim.

(G) The administrator shall adopt rules setting forth procedures for anditing the program of self-insuring employers.
The bureau shall conduct the audit upon a random basis or whenever the bureau has grounds for believing that a
self-insuring employer is not in full compliance with bureau rules or this chapter,

The administrator shall monitor the programs conducted by self-insuring employers, to ensure compliance with bureau
requirements and for that purpose, shall develop and issue to self-insuring emplovers standardized forms for use by the
self-insuring employer in all aspects of the self-insuring employers’ direct compensation program and for reporting of
information to the bureaun.

The bureau shall receive and transmit to the self-insuring employer all complaints concerning any self-insuring
employer. In the case of a complaint against a self-insuring employer, the administrator shall handle the complaint
through the self-insurance division of the bureau. The bureau shall maintain a file by employer of all complaints received
that relate to the employer. The bureau shall evaluate each complaint and take appropriate action,

The administrator shall adopt as a rule a prohibition against any self-insuring employer from harassing, dismissing, or
otherwise disciplining any employee making a complaint, which rule shall provide for a financial penalty to be levied
by the administrator payable by the offending self-insuring employer.
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For the purpose of making determinations as to whether to grant status as a self-insuring employer, the
administrator may subscribe to and pay for a credit reporting service that offers financial and other business.
information about individual employers. The costs in connection with the bureau’s subscription or individnal
reports from the service about an applicant may be included in the application fee. charged employers under this
$ection.

The administrator, notwithstanding other provisions of this chapter, may permit a self-insuring employer to resume
payment of premiums to the state insurance fund with appropriate credit modifications to the employer’s basic
premium rate as such rate is determined pursuant to section 4123.29 of the Revised Code.

On the first day of July of each year, the administrator shall calculate separately each self-insuring employer’s
assessments for the safety and hygiene fund, administrative costs pursuant to section 4123.342 of the Revised Code,
and for the portion of the surplus fund under division (B} of section 4123.34 of the Revised Code that is not used
for handicapped reimbursement, on the basis of the paid compensation attributable to the individual self~msunng
employer according to the following calculation:

(I} The total assessment against all self-insaring employers as a class for each fund and for the administrative
costs for the year that the assessment is being made, as determined by the administrator, divided by the total
amount of paid compensation for the previous calendar year aitributable fo all amenable self-insuring
employers;

(2) Multiply the quotient in division (J)(1) of this section by the total amount of paid compensation for the
previous calendar year that is attributable to the individual self-insuring employer for whom the assessment
is being determined. Each self-insuring employer shall pay the assessment that results from this calculation,
unless the assessment resulting from this calculation falls below a minimum assessment, which minimum -
assessment the administrator shall determine on the first day of July of each year with the advice and consent
of the bureau of workers’ compensation board of directors, in which event, the self-insuring employer shall
pay the minimum assessment.

In determining the total amount due for the total assessment against all self-insuring employers as a class for each
fund and the administrative assessment, the administrator shall rednce proportionately the total for each fund and
assessment by the amount of money in the self-insurance assessment fund as of the date of the computation of the
assessment. '

The administrator shall calculate the assessment for the portion of the surplus fund under division (B) of section
4123.34 of the Revised Code that is used for handicapped reimbursement in the same manner as set forth in
divisions {I}(1) and (2) of this section except that the administrator shall calculate the total assessment for this
portion of the surplus fund only on the basis of those self-insuring employers that refain participation in the
handicapped reimbursement program and the individual self-insuring employer’s proportion of paid compensation
shall be calculated only for those self-insuring employers who retain participation in the handicapped reimbursement
program. The administrator, as the administrator determines appropriate, may determine the total assessment for the
handicapped portion of the surplus fund in accordance with sound actnarial principles.

The administrator shall calcuolate the assessment for the portion of the surplus fund under division (B} of secrion
412334 of the Revised Code that under division (D) of secdon 4121.66 of the Revised Code is used for
rehabilitation costs in the same manner as set forth in divisions (1)(1) and (2) of this section, except that the
administrator shall calculate the total assessment for this portion of the surplus fund only on the basis of those
self-insuring employers who have not made the election to make payments directly under division (I} of section
4121.66 of the Revised Code and an individual self-insuring employer’s proportion of paid compensatlun only for
those self-insuring employers who have not made that election.

The administrator shall calculate the assessment for the portion of the swrplus fund under division (B) of section
4123 34 of the Revised Code that is used for reimbursement to a self-Insuring employer under division (H} of
section 4123.512 of the Revised Code in the same manner as set forth in divisions (J3(1) and (2) of this section
except that the administrator shall calculate the total assessment for this portion of the surplus fund only on the basis
of those self-insuring employers that retain participation in reimbursement to the self-insuring employer under
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division (H) of section 4123.512 of the Revised Code and the individual self-insuring employer’s proportion of paid
compensation shall be calculated only for those self-insuring employers who retain participation in reimburSemer_lt
to the self-insuring employer under division (H) of section 4123.512 of the Revised Code.

An employer who no longer is a self-insuring employer in this state or who no longer is operating In this state, shall
confinue to pay assessinents for administrative costs and for the portion of the surplus fund under division (B) of
Section 412334 of the Revised Code that is not used for handicapped reimbursement, based upon paid
compensation attributable to claims that occurred while the employer was a self-insuring employer within this state.

There is hereby created in the state treasury the self-insurance assessment fund. All investment earnings of the
fund shall be deposited in the fund. The administrator shall use the money in the self-insurance assessment fund
only for administrative costs as specified in section 4123.341 of the Revised Code.

Every self-insuring employer shall certify, in affidavit form subject to the penalty for perjury, to the bureau the
amount of the self-insuring employer’s paid compensation for the previous calendar year. In reporting paid
compensation paid for the previous year, a self-insuring employer shall exclude from the total amount of paid
compensation any reimbursement the sélf-insuring employer receives in the previous calendar year from the
surplus fund pursuant to secrion 4123.512 of the Revised Code for any paid compensation. The self-insuring
employer also shall exclude from the paid compensation reported any amount recovered under section 4123.931
of the Revised Code and any amount that is determined not te have been payable o or on behalf of a claimant in
any final administrative or judicial proceeding. The self-insuring employer shall exclude such amounts from the -
paid compensation reported in the reporting period subsequent to the date the determination is made. The
administrator shall adopt rules, in accordance with Chapter 119. of the Revised Code, that provide for all of the
following: '

(1) Establishing the date by which self-insuring employers must submit such information and the amount of the
assessments provided for in division (F) of this section for employers who have been granted self-insuring
status within the last calendar year;

(2) If an employer fails to pay the assessment wher due, the administrator may add a late fee penalty of not more
than five hundred dollars to the assessment plus an additional penalty amount as follows:

{a)  For an assessment from smty—one to ninety days past due, the prime inferest rate, multiplied by the
assessment due;

(b) For an assessment from ninety-one to one hundred twenty days past due, the prime interest rate plus two
per cent, multiplied by the assessment due;

{¢) For an assessment from one hundred twenty-one to one hundred fifty days past due, the prime interest
rate plus four per cent, multiplied by the assessment due;

{(d) For an assessment from one hundred fifty-one to one hundred eighty days past due, the prime mtcrest
rate plus six per cent, multiplied by the assessment due;

. (¢) For an assessment from one hundred eighty-one to two hundred ten days past due, the prime interest rate
plus eight per cent, multiplied by the assessment due;

{f) For each additional thirty-day period or portion thereof that an assessment remains past due after it has
remained past due for more than two hundred ten days, the prime interest rate plus eight per cent,
multiplied by the assessment due.

(3) An employer may appeal a late fee penalty and penalty assessment to the administrator.

For purposes of division (LY(2) of this section, “prime interest rate” means the average bank prime rate, and the
administrator shall determine the prime interest rate in the same manner as a cournty auditor determines the average
bank prime rate under section 920.02 of the Revised Code.

The administrator shall include any assessment and penaltiés that remain unpaid for previous assessment periods
in the calculation and collection of any assessments due under this division or division (I) of this section. '
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.(M) Asg used in this section, “paid compensation” means all amounts paid by a self-insuring employer for living

maintenance benefits, all amounts for compensation paid pursuant to sections 4121.63, 4121.67, 4123.56, 4123.57,
4123 58, 4123.59, 4123.60, and 4123.64 of the Revised Code, all amounts paid as wages in lieu of such
compensation, all amonnts paid in lieu of such compensation under a nonoccupaticnal accident and sickness
program fully funded by the self-insuring employer, and all amounts paid by a self-insuring employer for a
violafion of a specific safety standard pursuant to Section 35 of Article I, Obio Constitution and secrion 4121 47
of the Revised Code. '

Should any section of this chapter or Chapter 4121. of the Revised Code providing for self-insuring employers’
assessments based upon compensation paid be declared unconstitutional by a final decision of any court, then that
section of the Revised Code declared unconstitutional shall revert back to the section in existence prior to
November 3, 1989, providing for assessments based upon payroll. '

The administrator may grant a self-insuring employer the privilege to self-insure a construction project entered
into by the self-insuring employer that is scheduled for completion within six years after the date the project begins,
and the total cost of which is estimated to exceed one hundred million dollars or, for employers described in
division (R} of this section, if the construction project is estimated to exceed twenty-five million dollars. The
gdministrator may waive such cost and time criteria and grant a self-insuring employer the prvilege 1o self-insure
a construction project regardless of the time needed to complete the construction project and provided that the cost
of the construction project 1s estimated to exceed fifty million dollars. A self-insuring employer who desires to
self-insure a construction project shall submit to the administrator an application listing the dates the construction
project is scheduled to begin and end, the estimated cost of the consfruction project, the contractors and
subcontractors whose employees are to be self-insured by the self-insuring employer, the provisions of a safety
program that is specifically designed for the construction project, and a statement as to whether a collective
bargaining agreement governing the rights, duties, and obligations of each of the parties to the agreement with
respect to the construction project exists between the self-insuring employer and a labor organization.

A self-insuring employer may apply to self-insure the employees of either of the following:

(1) All contractors and subcontractors who perform lébor or work or provide materials for the construction

project,

(2) All contractors and, at the administrator’s discretion, a substantial number of all the subcontractors who
perform labor or work or provide materials for the construction project. '

Upon approval of the application, the administrator shall mail a certificate granting the privilege to self-insure the
construction project to the self-insuring employer. The ceriificate shall contain the name of the self-insuring
emplover and the name, address, and telephone number of the self-insuring employer’s representatives who are
responsible for administering workers’ compensation claims for the censtruction project. The seli-insuring
employer shall post the certificate in a conspicuous place at the site of the construction project.

The administrator shall maintain a record of the contractors and subcontractors whose employees are covered under
the certificate issued to the self-insured employer. A self-insuring employer immediately shall notify the
administrator when any contractor or subcontractor is added or eliminated from inclusion under the certificate.

Upon approval of the application, the self-insuring employer is responsible for the administration and payment of
all claims under this chapter and Chapter 4121. of the Revised Code for the employees of the contractor and
subcontractors covered under the certificate who receive injuries or are killed in the course of and arising out of
employment on the construction project, or who contract an occupational disease in the course of employment on
the construction project. For purposes of this chapter and Chapter 4121. of the Revised Code, a claim that is
administered and paid in accordance with this division is considered a claim against the self-insuring employer
listed in the certificate. A contractor or subcontractor included under the certificate shall report to the self-insuring
employer listed in the certificate, all claims that arise under this chapter and Chapter 4121. of the Revised Code
in connection with the construction project for which the certificate 1s issued.

A self-insuring employer who complies with this division is entitled to the protections provided under this chapter
and Chapter 4121. of the Revised Code with respect to the employees of the contractors and subcontractors covered
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under a certificate issued under this division for death or injuries that arise out of, or death, injuries, or occupational
diseases that arise in the course of, those employees’ employment on that construction project, as if the employees
were employees of the self-insuring employer, provided that the self-insuring employer also complies with this
section. No employee of the contractors and subcontractors covered under a certificate issued under this division
shall be considered the employee of the self-insuring employer listed in that certificate for any purposes other than
this chapter and Chapter 4121. of the Revised Code.. Nothing in this division gives a self-insuring employer
authority to control the means, manner, or method of employment of the employees of the contractors and
subcontractors co{rere_d under a certificate issued under this division.

The contractors and subcontractors included under a certificate issued under this division are entitled to the
protections provided under this chapter and Chapter 4121. of the Revised Code with respect to the contractor’s or
subceniractor’s employees who are employed on the construction project which is the subject of the certificate, for
death or injuries that arise out of, or death, injuries, or occupational diseases that arise in the course of, those
employees’ employment on that construction project.

The contractors and subcontractors included under a certificate issued under this division shall identify in their
payroll records the employees who are considered the employees of the self-insuring employer listed in that
certificate for purposes of this chapter and Chapter 4121. of the Revised Code, and the amount that those employees
earned for employment on the construction project that is the subject of that certificate. Notwithstanding any
provision te the contrary under this chapter and Chapter 4121. of the Revised Cade, the administrator shall exclude
the payroll that is reported for employees who are considered the employees of the self-insuring employer listed
in that certificate, and that the employees sarned for employment on the constmetion project that is the subject of
that certificate, when determining those contractors’ or subcontractors’ premiums or assessments required under-
this chapter and Chapter 4121. of the Revised Code. A self-insuring employer issued a certificate under this division
shall include in the amount of paid compensation it reports pursuant to division (L) of this section, the amount of
‘paid compensation the self-insuring employer paid pursuant to this division for the previous calendar year.

Nothing in this division shall be construed as altering the rights of employees under this chapter and Chapter 4121.
of the Revised Code as those rights existed prior to September 17, 1996, Nothing in this division shail be construed
as altering the rights devolved under seciions 2305.31 and 4123.52 of the Revised Code as those rights existed prior
to September 17, 1996.

As used in this division, “privilege to self-insure a construction project” means privilege to pay individually
compensation, and to fumish medical, surgical, nursing, and hospital services and attention and funeral expenses
directly to injured employees or the dependents of killed employees,

(P) A self-insuring employer whose application is granted under division (O) of this section shall designate a safety
' professiomal to be responsible for the administration and enforcement of the safety program that is specifically
designed for the consiruction project that is the subject of the application.

A self-insuring employer whose application is granted under division (Q) of this section shall employ an ombudsperson
for the construction project that is the subject of the application. The ombudsperson shall have experience in workers’
compensation or the construction indusiry, or both. The ombudsperson shall perform all of the following duties:

(1) .Communicate with and provide information to employees who are injured in the course of, or whose njury
arises out of employment on the constmetion project, or who contract an occupational disease in the course
of employment on the construction project;

(2) Investigate the status of a claim upon the request of an employee to do so;

(3) Provide information to claimants, third party administrators, employers, and other persons to assist those
persons in protecting their rights under this chapter and Chapter 4121. of the Revised Cede.

A self-insuring employer whose application is granted under division (O) of this section shall post the name of the
safety professional and the ombudsperson and instructions for comtacting the safety professional and the
ombudsperson in a conspicuous place at the site of the construction project,

() The administrator may consider all of the following when deciding whether to grant a self-insuring employer the
privilege to self-insure a construction project as provided under division (O) of this section:
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{1} Whether the sélf—hlsuring employer has an organizational plan. for the admiistration of the workers’
compensation law;

(2) Whether the safety program that is specifically designed for the construction pfoject' provides for the safety
of employees employed on the construction project, is applicable to all contractors and subcontractors who
perform labor or work or provide materials for the construction project, and has as a component, a safety
training program that complies with standards adopted pursuant to the “Occupational Safety and Health Act
of 1970, &4 Srar. 1590, 29 'S CA 651, and provides for continning management and employee
involvement;

(3) Whether granting the privilege to self-insure the construction project will reduce the costs of the construction
project;

(4 Whether the self-insuring employer has employed an ombudspersoﬂ as required under division {P") of this
section;

(5) Whether the self-insuring employer has sufficient surety to secure the payment of claims for which the
self-insuring employer would be responsible pursuant to the granting of the privilege to self-insure a
construciion project under division (O) of this section.

(R)  Asused in divisions (O), (P), and (Q), “self-insuring employer” includes the following employers, whether or not
they have been granted the status of being a self-insuring empleyer under division (B) of this section:

(1) A state institution of higher edncation;

(2) A school district;

(3) A county school financing di-sl:riﬁt;

(4) An educational service center;

(5} A community school established under Chapter 3314. of the Revised Codc;

(6) A municipal power agency as defined in section 3734.058 of the Revised Code.

_ (58) As used in this section:

(1) “Unvoted debt capacity” means the amount of money that a public employer may borrow without voter
approval of a tax levy;

(2) “State institution of higher education’’ means the state universities listed in section 3345 011 of the Revised
Code, community colleges created pursuant to Chapter 3354. of the Revised Code, university branches created
pursuant to Chapter 3355, of the Revised Code, technical colleges created pursuant to Chapter 3357, of the
Revised Code, and state community colleges created pursuant to Chapter 3358 of the Revised Code.
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145 v § 50 (Eff 8-31-93); i45 v H 107 (Bff 7-1-94), 146 v H 7 (Eff 9-1-93); 146 v H 278 (Eff 9-29-95); 146 v H 245
(Bff 9-17-96); I47 v S 45%; 147 v H 361 (Bff 12-16-97); 148 v S 266 (Eff 3-12-2001), 149 v H 675 (Eff 3-14-2003);
149 v § 227 Bff 4.9-2003; 150 v H 223, § 1, eff. 10-13-04; 151 v 5 7, § 1, eff. 6-30-06; i152 v H 100, § 101.01, eff.
0-10-07, I32 v H 79, § 1, eff. 1-6-09; 153 v H 15, § 101, eff, 9-29-09; 2011 HB 123, § 101, eff. July 29, 2011; 2011
SB 171, § 1, eff Tune 30, 2011; 2011 HB 153, § 101.01, eff. June 30, 2011; 2012 HB 487, § 101.01, eff. Scpt 10,
2012; 2013 HB 59, § 101.01, eff. Sept. 29, 2013; 2014 HB 493, § 1, eff. Sept. 17, 2014,
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Annotations

Notes

Editor’s Notes
The amendments made by SB 45 (147 v —) were rejected by the 11-4-97 referendum vote on Issue 2.

The effective date is set by § 313 of 153 v H 15.
The effective date is set by § 609.03 of 152 v H 100.

See provisions of § 3 of 151 v § 7 following RC § 4121.10.

The provisions of § 3, H.B. 223 (150 v —), read as follows:

SECTION 3. Section 4123.35 of the Revised Code is presented in this act as a composite of the section as amended by both
H.B. 675 and Sub. $.B. 227 of the 124th General Assembly. The General Assembly, applying the principle stated in division
(B} of section 1.52 of the Revised Code that amendments are to be harmonized if reasonably capable of simultaneous

operation, finds that the composite is the resulting version of the section in effect prior to the effective date of the section
as presented in this act.

Effect of amendments

The 2013 amendment inserted the second paragraph of (A); and substituted “requirements of divisions (B)(I)(a), (b}, and
(e)” for “requirement of division (B)(1)” in the second sentence of the second paragraph of (B)(1).

The 2012 amendment substituted “including” for “excluding” in the last paragraph of (B)(1).

The 2011 amendment, by identical sections of SB 171 and HB 1353, deleted the first sentence of {K), which read: “The

administrator shall deposit any moneys received from a self-insuring employer for the self-insuring employer's assessment
to pay the costs solely attributable to the workers” compensation council into the administrative assessment account
described in division (B) of secrion 4123.347 of the Revised Code for the administrative cost assessment collected by the
administrator for the couneil,”

The 2011 amendment, by HB 123, rewrote the second paragraph of (B){2)(7) which formerly read: “The administrator shall
net approve the application of a public emplaoyer, except for a board of county commissioners desciibed in division (G) of
section 4123.01 of the Revised Code, a board of a county hospital, or publicly ewned utility, who does not satisfy all of
the requirements listed in division (B)(2) of this section.” '

153 v H 15, effective September 29, 2009, added (R){(6).

152 v H 79, effective January 6, 2009, in (K), added the first sentence.

152 v H 100, effective September 10, 2007, in the first paragraph of (I)(2), substituted “burean of workers’ compensation
board of directors” for “workers’ compensation oversight commission™; and corrected internal references.

151 v § 7, effective June 30, 2006, inserted the fourth paragraph following (J)(2); and rewrote (L),

The 2014 amendment by HB 493 rewrote (A).
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Current through Legislation passed by the 131st General Assefnb_]y and filed with the Secretary of State through file 14
(HB 52), with some gaps from files 6 (SB 38), 9 (HB 3), 10 (HB 29), and 11 (HB 64).

Pagse’s Ohio Revised Code Annotated > Title 41: Labor and Industry > Ckabter 4123: Workers’
Compensation > Employer’s Liability

§ 4123.74 Immunity of complying employers.

Employers who comply with section 4123.35 of the Revised Code shall not be liable to respond in damages at common

law or by statute for any injury, or occupational disease, or bodily condition, received or contracted by any employee

in the course of or arising out of his employment, or for any death resulting from such injury, occupational disease, or

bodily condition occurring during the period covered by such premivm so paid into the state insurance fund, or during

the interval the employer is a self-insuring employer, whether or not such injury, occupaticnal disease, bodily condition,
. or death is compensable under this chapter.

History

GC § 1465-70; 103 v 72, § 23; 118 v 422, Bureau of Code Revision, 10-1-53; 128 v 743(770) (Eff 11-2-39); 128 v
1334 (Bff 11-2-59); 141 v S 307 (Eff 8-22-86); 144 v S J92 (Eff 12-1-92); 145 v H 107 Eff 10-20-93.

Annotations

Notes

Editor’s Notes

The effective date is set by section 21 of HB 107.
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