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INTRODUCTION 

This product liability case arises out of an accident in which a car travelling at 115 miles 

per hour slammed into the rear of a Ford Crown Victoria Police Interceptor (“CVPI”).  A post-

collision fire ensued.  After two weeks of trial, the jury returned a verdict in favor of Ford Motor 

Company (“Ford”) on Plaintiffs’ design defect, manufacturing defect, and pre-marketing failure 

to warn claims.  The Seventh District Court of Appeals did not disturb that verdict, but held that 

the trial court erred in failing to instruct the jury on a post-marketing duty to warn theory.     

In so holding, the Seventh District looked not to the governing statute, R.C. 

2307.76(A)(2), to determine what “risk” triggers a post-marketing duty to warn, but rather to a 

definition of “risk” from Black’s Law Dictionary that encompasses all “known dangers.”  The 

court accordingly eliminated the “reasonable care” standard imposed by R.C. 2307.76(A)(2)(b) 

in contravention of basic rules of statutory construction.  Further, the Seventh District 

overlooked the fact that Plaintiffs’ pre-marketing and post-marketing failure to warn theories 

were both based on the same risk—the remote risk of a post-collision fuel-fed fire, known to 

Ford both before and after sale—and that the jury rejected Plaintiffs’ pre-marketing failure to 

warn theory.  In effect, the Seventh District held that a manufacturer has a post-sale duty to warn 

about all “known dangers,” however remote, even though it has no duty to warn of those same 

“known dangers” before sale.   

 Even more troubling, the Seventh District’s decision does not rely on any evidence of a 

risk that became known only after sale, but on evidence that Ford attempted product 

improvements after the sale.  “If every post-sale improvement in a product design were to give 

rise to a duty to warn users of the risks of continuing to use the existing design, the burden on 

product sellers would be unacceptably great.”  Restatement of the Law 3d, Torts, Products 

Liability, Section 10, Comment a (1998).  Moreover, Ohio law should encourage manufacturers 
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to improve their products, rather than penalize them and impose potentially exorbitant costs 

when they do.  Instead of relying on evidence of a newly-discovered risk, the Seventh District 

treated Ford’s post-sale attempt to improve the manufacturing process as sufficient by itself to 

create a post-sale duty to warn.   

The Seventh District’s decision to remand for a new trial should be reversed and the jury 

verdict in Ford’s favor reinstated. 

STATEMENT OF FACTS 

A. The Accident. 

This case involves a tragic accident in which a car speeding at over 100 mph slammed 

into the back of Ross Linert’s 2005 CVPI.  In November 2007, Mr. Linert, an officer with the 

Austintown Police Department, was patrolling in the vehicle, traveling around 35 mph.  (TR. at 

1797, 1806.)  Adrien Foutz, driving her 1995 Cadillac DeVille at approximately 115 mph, 

crashed into the rear of Mr. Linert’s vehicle.  (TR. at 1998-1999, 2066, Supp. at 61-62, 64.)  She 

did not brake or swerve before striking Mr. Linert’s vehicle, and admitted responsibility for the 

accident.  (TR. at 2000-2001, Supp. at 63.)  Based on the vehicles’ respective speeds, the closing 

speed of the accident was 80 mph.  (TR. at 2066-2067, Supp. at 64-65.)  The collision caused 

massive damage to the CVPI—at its greatest depth, the rear end of the vehicle was crushed 

nearly five feet.  (TR. at 2029-2030.)  The extreme accident forces pulled the CVPI’s fuel 

sending unit (the component that in all vehicles sends fuel from the fuel tank to the engine) out 

of the fuel tank, leaving a hole in the tank.  (TR. at 1039-1041.)  A fire ensued, and although Mr. 

Linert extricated himself from the vehicle, he suffered significant burns.  (Id.) 

B. The Crown Victoria Police Interceptor And Its Competitors. 

Ford’s rear impact crash testing program for the 2005 CVPIs was the most rigorous in the 

world, testing the vehicle for rear collisions at 50 mph and 75 mph—far in excess of the 30 mph 
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standard required by the applicable Federal Motor Vehicle Safety Standard.  (TR. at 1440, 1495-

1506, 2299-2300, Supp. at 32, 33-44, 70-71; see also TR. at 1695).  No state or federal 

regulatory agency requires rear-impact crash testing above 50 mph.  Ford was and remains the 

only manufacturer testing its police vehicles to 75 mph rear impacts.  (TR. at 1440, 2299-2300, 

Supp. at 32, 70-71.)  Ford’s commitment to vehicle safety is one of the reasons police 

departments across the country use CVPIs for their officers.  In fact, the 2005 model was the top-

selling police pursuit vehicle in its year.  (TR. at 1538-1539.)     

The 2005 CVPI passed all of Ford’s tests.  (TR. at 1498-1505, 2299, Supp. at 36-43, 70; 

see also TR. at 1640.)  By comparison, competitor police pursuit vehicles—the Chevrolet Impala 

and Dodge Magnum—leaked the entire contents of their fuel tanks when subjected to Ford’s 75 

mph rear crash tests.  (Id. at 1506-1509, 2300-2305, Supp. at 44-47, 71-76.)    

Ford’s engineering specification for the fuel tank includes two specific requirements 

regarding the crimp required for attaching the fuel sender unit to the fuel tank: the crimp (1) 

cannot “exceed boss height” of the ring, and (2) it must “crimp entire perimeter” of the ring.  (Pl. 

Exh. 111 at Frame 30; TR. at 2174-2176.)  Mr. Linert’s vehicle met these and all of Ford’s other 

specifications and requirements.  (TR. at 2159-2160, 2181, 2183-2185, 2199-2200.) 

C. Plaintiffs’ Theories. 

The massive collision in this case was “substantially more severe” than Ford’s 75 mph 

crash tests, given the speed and weight of Ms. Foutz’s car, as well as the alignment at impact.  

(See TR. at 2419, Supp. at 81.)  Nevertheless, Plaintiffs alleged that the CVPI was defective in 

design and manufacture, and that Ford failed to give pre-marketing and post-marketing warnings.  

(Appx. at 007.) 

Plaintiffs claimed that the fuel system was defectively designed because the fuel tank was 

located behind the axle instead of in front of the axle (even though the CVPI with its aft-of-axle 
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tank performed better in Ford’s industry-leading tests than the Impala and the Magnum, with 

their fuel tanks in front of the axle).  (TR. 1495-1514, 2299-2307, Supp. at 33-52, 70-78.)  They 

also alleged that the CVPI was defectively designed because of the way the sending unit was 

attached to the fuel tank (crimped instead of welded).  (Appx. at 013.) 

Plaintiffs claimed that the CVPI was defectively manufactured because the crimp for 

attaching the sending unit to the fuel tank was too “short.”  In support of their manufacturing 

defect claim, and their post-marketing failure to warn claim, Plaintiffs relied on evidence that in 

2007, after the subject CVPI was sold, Ford engineer Jon Olson asked the plant where the fuel 

tanks were manufactured to check its manufacturing procedures.  (TR. at 2254, Supp. at 67.)  

The engineers confirmed the tanks manufactured before this project met Ford’s specifications.  

(TR. at 663-664, 1317, 2271, Supp. at 21-22, 28, 69.)  Even so, they refurbished the tooling at 

the plant to improve the reliability of the manufacturing process, and to potentially improve 

performance in certain tests known as “burst tests,” in which a tank is expanded to the point of 

failure (the opposite of what happens in a crash).  (TR. at 659, 662, Supp. at 17, 20; see also TR. 

at 680, 1305.) 

The crimp tooling project did not change the strength of the crimp or the amount of force 

by which the crimp holds the sender unit.  (See TR. at 975-976, Supp. at 26-27; TR. at 2194-

2195.)  Ford’s expert testified that if the crimp tooling project change had been implemented on 

Mr. Linert’s vehicle before the accident, it would have had no impact on the fuel tank’s 

performance in the accident.  (TR. at 1931-1934, 1939-1940.)  In fact, even Plaintiffs’ experts 

acknowledged that it could not be determined whether the crimp tooling project had any impact 

on crash tests, and that it produced “very little difference” in the burst test results.  (See TR. at 
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598-599; TR. at 975-976, Supp. at 26-27.)  More fundamentally, the crimp tooling project did 

not change Ford’s knowledge of the remote risk of fire following a collision.  

D. The Trial 

During the two-week trial, the jury heard testimony from 24 witnesses and considered 

nearly 200 exhibits, including documents, videotapes, photographs, component parts, and testing 

relating to Plaintiffs’ theories of liability against Ford.  Plaintiffs’ fuel system design expert 

conceded that the CVPI’s unique features made it the top-selling police pursuit vehicle in 2005.  

(TR. at 1538-1539.)  He also agreed that the risk of rear-end post-collision fires in police 

vehicles is rare, that a post-collision fire does not mean the fuel system is defective, and, most 

importantly, that all vehicles are subject to possible fuel tank breaches and post-collision fires. 

(See TR. at 1437-1440, Supp. at 29-32.) 

At the conclusion of the trial, the trial court found insufficient evidence to instruct the 

jury on the design defect claim based on crimping instead of welding.  (Appx. at 011.)  It also 

found insufficient evidence to submit Plaintiffs’ post-marketing failure to warn claim.  (See TR. 

at 2369-2370, Supp. at 79-80.)  It did, however, instruct the jury on Plaintiffs’ design defect 

theory based on tank location, their manufacturing defect theory based on the length of the 

crimp, and their pre-marketing failure to warn claim.  (TR. at 2619-2630.)  With respect to 

Plaintiffs’ pre-marketing failure to warn claim, the trial court instructed the jury as follows: 

Now, the plaintiffs also claim that the ‘05 Ford Crown Victoria Police Interceptor 

was defective due to inadequate warnings.  Ford may be liable to the plaintiffs for 

their injuries if the plaintiffs prove all of the following elements by a 

preponderance of the evidence: One, when the ‘05 Ford Crown Victoria Police 

Interceptor left the control of Ford, Ford knew, or in the exercise of reasonable 

care, should have known about a risk that is associated with the Ford Crown 

Victoria’s fuel tank, which allegedly caused the harm for which the plaintiffs seek 

to recover damages; two, Ford failed to provide the warning or instruction that a 

manufacturer exercising reasonable care would have provided concerning that 

risk, in light of the likelihood that the fuel tank would cause harm of the type for 
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which plaintiffs seek to recover damages and in light of the likely seriousness of 

that harm  

 

(TR. at 2629-2630.)   

The jury rejected all of Plaintiffs’ submitted claims, including their pre-sale warning 

claim.  (Appx. at 007; TR. at 2684-2688, Supp. at 82-86.)  Thus, the jury’s verdict necessarily 

established that a reasonable manufacturer would not have warned of the remote risk of post-

collision fires known to Ford at the time of sale. 

E. The Appeal 

On appeal, Plaintiffs raised 20 different assignments of error, including eight separate 

jury instruction challenges and three evidentiary challenges.  The Seventh District affirmed 

nearly all of the trial court’s findings and decisions, including the jury’s verdict in favor of Ford 

on manufacturing defect and pre-marketing failure to warn.  (Appx. at 030-031, 034.)  Plaintiffs 

did not challenge the verdict on design defect.  (Appx. at 025.)  However, the court ordered a 

new trial on Plaintiffs’ post-marketing failure to warn claim, holding that “failure to warn of a 

known risk . . . could constitute a defect.”  (Appx. at 012.)  The only evidence cited by the 

Seventh District in support of this holding was evidence relating to Ford’s post-sale crimp 

tooling project.  (See Appx. at 013 (describing three items related to the crimp tooling project 

and concluding that “[t]his was adequate evidence to put appellants’ post-marketing failure to 

warn claim before the jury.”).)
1
  This Court subsequently accepted Ford’s first two propositions 

of law.  

______________________________________________________________________________ 
1
 Relatedly, the Seventh District reversed the trial court’s decision to exclude evidence related to 

a fire suppression system, remanding on this evidentiary question and an issue of punitive 

damages.  (Appx. at 025, 049.)  However, since the only claim revived by the Seventh District 

was the failure to warn post-marketing, if this Court reverses, it will render the other errors moot.  
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ARGUMENT 

I. PROPOSITION OF LAW No. I:  A “risk” that triggers a post-marketing 

duty to warn under Ohio Revised Code R.C. 2307.76 is not merely any 

“known danger,” but must be a risk about which a reasonable manufacturer 

would warn in light of the likelihood and likely seriousness of harm. 

The Seventh District committed three fundamental errors with respect to Proposition 

No. I, any of which can support reversal.  The court (1) erroneously held that a manufacturer 

must give post-sale warnings of all “known risks,” ignoring the statutory language that requires a 

warning only where “a reasonable manufacturer would have provided a warning in light of the 

likelihood and seriousness of harm,” (2) erroneously held that liability for failing to give a post-

sale warning can be predicated on a risk a jury finds does not require a pre-sale warning, and (3) 

erroneously held that a duty to warn can exist even if a warning will not avert the harm in 

question.  These errors are more pronounced in light of the fact that the entire premise of 

Plaintiffs’ post-marketing failure to warn claim was that the crimp was “insufficient”—a premise 

rejected by the jury’s design and manufacturing defect verdicts.  (See TR. at 2366-67 (arguing 

that the duty to warn post-sale arose from Ford “learn[ing] that the crimp was insufficient”).)    

A. There Is No Duty To Give A Warning Of All “Known Risks.” 

The Seventh District erred, and effectively rewrote the controlling statute, by conflating a 

known “risk of fire” with risk about which a reasonable manufacturer would warn.  Under the 

statute, a product “is defective due to inadequate post-marketing warning or instruction if, at a 

relevant time after it left the control of its manufacturer, both of the following applied”: 

(a)  The manufacturer knew or, in the exercise of reasonable care, should have 

known about a risk that is associated with the product and that allegedly caused 

harm for which the claimant seeks to recover compensatory damages;  

 

(b)  The manufacturer failed to provide the post-marketing warning or 

instruction that a manufacturer exercising reasonable care would have provided 

concerning that risk, in light of the likelihood that the product would cause harm 

of the type for which the claimant seeks to recover compensatory damages and 
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in light of the likely seriousness of that harm.   

 

R.C. 2307.76(A)(2) (emphasis added).  The statute’s plain language makes clear that the mere 

existence of some known risk is insufficient to trigger a post-marketing duty to warn.  Instead, a 

post-marketing duty to warn arises only where there is a known risk about which a reasonable 

manufacturer would have provided a warning in light of the likelihood and seriousness of harm.  

R.C. 2307.76(A)(2)(b); see also Brown v. McDonald’s Corp., 101 Ohio App.3d 294, 300, 655 

N.E.2d 440 (9th Dist.1995) (reversing summary judgment on failure-to-warn claim where there 

was evidence related to both likelihood and seriousness of harm).  And the jury in this case, by 

rejecting Plaintiffs’ pre-sale warning claim, found that a reasonable manufacturer would not 

warn about the known, remote risk of post-collision fires. 

By imposing a post-marketing duty based merely on the existence of a “known danger,” 

(see Appx. at 012), the Seventh District eviscerated the General Assembly’s mandate to balance 

the costs and benefits of warnings by codifying “negligence concepts of reasonableness, 

foreseeability, and risk.”  See Brown, 101 Ohio App.3d at 299, 655 N.E.2d 440.  The Seventh 

District neglected basic principles of statutory interpretation by effectively reading its limiting 

provisions out of the statute.  “[A] court in interpreting a statute must give effect to the words 

utilized,” and “cannot ignore words of the statute.”  E. Ohio Gas Co. v. Limbach, 61 Ohio St.3d 

363, 365, 575 N.E.2d 132 (1991).  Any particular section must be read in conjunction with the 

others to effectuate all of the provisions.  See State ex rel. Brothers v. Bd. of Putnam Cnty. 

Comm’rs, 3rd Dist. Putnam No. 12-13-05, 2014-Ohio-2717, ¶ 51 (“[r]eading the relevant 

sections of the statute in conjunction with each other and giving effect to all sections”); see also 

R.C. 1.42 (“Words and phrases [of Ohio statutes] shall be read in context.”).  Statutes 

“represent[] the considered judgment” of the General Assembly, see Wright v. Ohio Dep’t of 
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Human Servs., 4th Dist. Washington No. 92CA15, 1993 Ohio App. LEXIS 1971, *21 (Mar. 26, 

1993), in balancing various policy objectives.  To achieve the balance sought by the legislature, 

all of the statutory language must be carefully applied.  Here, however, the Seventh District 

effectively ignored every aspect of the statute beyond subsection (A)(2)(a).   

When the statute is applied correctly, and read as a whole, it is apparent that the jury 

correctly found that Ford cannot be held liable for failure to warn of the risk at issue here pre-

sale, (see TR. at 2686, Supp. at 84), and that there was also no failure to warn post-sale.  A 

reasonable manufacturer would not warn of any risk, however remote, but only of unreasonably 

high risks that a warning could effectively reduce.  See Sapp v. Stoney Ridge Truck Tire, 86 Ohio 

App.3d 85, 98, 619 N.E.2d 1172 (10th Dist.1993) (explaining that, in a failure-to-warn case, “the 

failure to warn of unreasonable dangers associated with the product constitutes the defect”); 

Woeste v. Wash. Platform Saloon & Rest., 163 Ohio App.3d 70, 2005-Ohio-4694, 836 N.E.2d 

52, ¶ 27 (1st Dist.) (requiring “an unreasonable risk of harm”); Restatement of the Law 2d, Torts, 

Section 402A, Comment j (1965) (“In order to prevent the product from being unreasonably 

dangerous, the seller may be required to give directions or warning . . as to its use.”); see also 

Flax v. DaimlerChrysler Corp., 272 S.W.3d 521, 541-542 (Tenn.2008) (“[T]he vast majority of 

courts recognizing post-sale failure to warn claims agree that a claim arises when the 

manufacturer . . . becomes aware that a product is defective or unreasonably dangerous after the 

point of sale.”).  Indeed, Plaintiffs appeared to understand this point below, by conceding that 

there must be an “increased risk of fire” beyond the risk present in such vehicles generally.  (See 

Pl. Reply Br. 12-13, Supp. at 87-88.)  But Plaintiffs never presented evidence of what a 

reasonable manufacturer would do.  Without concrete, measurable evidence of such an elevated 

risk, no duty to provide a warning arises.  See Brown, 101 Ohio App.3d at 300, 655 N.E.2d 440 
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(explaining that the consideration of “likelihood” in determining “reasonable care” “introduces 

the quantitative element” to the failure-to-warn analysis, requiring the court to “calculat[e] 

whether a manufacturer exercised reasonable care in its decision not to warn”); see also 

McCarthy v. Ritescreen Co., Ky.App. No. 2011-CA-000888-MR, 2013 Ky. App. Unpub. LEXIS 

489, *15 (June 14, 2013) (explaining that manufacturers need not “warn against every 

conceivable risk,” and that “[a] reasonable consumer, moreover, expects warnings only against 

latent risks that are substantial, those risks sufficiently likely and sufficiently serious to demand 

attention”) (internal quotation marks and citation omitted; emphasis in original).   

The evidence in this case is undisputed—the risk of a post-collision fire was not only 

remote, but more remote than in any other police pursuit vehicle.  Speaking of “the risk of rear-

end postcollision fire for police vehicles,” Plaintiffs’ expert conceded: “The risk is rare.”  (TR. at 

1437.)  Ford’s innovative (and industry-leading) testing on the vehicle rendered the vehicle’s risk 

of such a fire even more remote.  (See TR. at 1440, 1495-1509, 2299-2305, Supp. at 32, 33-47, 

70-76.)  The Seventh District failed to consider the admitted remoteness of the risk—both 

absolute and relative to peer vehicles—because it did not evaluate subsection (A)(2)(b) of the 

statute.  See Jablonski v. Ford Motor Co., 353 Ill.Dec. 327, 348, 955 N.E.2d 1138 (2011) 

(finding insufficient evidence of failure to warn where “[Ford] complied with the industry 

standard for fuel system integrity, it exceeded that standard by its own heightened crash-testing 

standards, other manufacturers in the industry continued to produce vehicles with aft-of-axle fuel 

tanks, and despite the clear gravity of the injury, the risk was extremely remote.”).   

 Further, in determining what constitutes a sufficient “likelihood” to trigger a warning 

from a reasonable manufacturer under R.C. 2703.76(A)(2)(b), a court must be cognizant of 

subsection (B), which does not require warning about “an open and obvious risk or a risk that is 
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a matter of common knowledge.”  There is no point in warning consumers of risks they already 

appreciate.  See Sapp, 86 Ohio App.3d at 98, 619 N.E.2d 1172 (“[U]nless the item sold is 

dangerous to an extent beyond that contemplated by the ordinary consumer, a duty to warn does 

not arise.”); Restatement 3d, Section 10, Comment f (“To justify the cost of providing a post-sale 

warning, it must reasonably appear that those to whom a warning might be provided are unaware 

of the risk.”).     

The flammability of fuel and the failure of even the safest cars to prevent injury in high-

speed collisions is well known:  “[i]t would appear to be a matter of common knowledge that a 

gasoline-powered motor vehicle could catch fire if it is subjected to the amount of impact present 

in this case.”  See Bowley v. State, Alas.Ct.App. No. A-8855, 2009 Alas. App. LEXIS 14, *7 (Jan. 

7, 2009); see also Mazda Motor of Am. v. Rogowski, 105 Md.App. 318, 330-331, 659 A.2d 391 

(Md.Ct.Spec.App.1995) (“It borders on the absurd to suggest that persons of ordinary 

intelligence would not appreciate the fact that seat belts, no matter how well designed and made, 

can not be expected to protect the occupants of a vehicle from all injury, or even from serious 

injury, no matter how substantial the impact of a collision. . . . . [T]here simply is no necessity to 

explain that which is obvious - that seat belts do not and cannot protect the occupants of the 

vehicle from injury no matter how severe the accident.”).   

All of the evidence in this case demonstrates that the risk of a post-collision fire was 

exceptionally remote in the CVPI, so remote that it could not possibly have been greater than the 

commonly known risk of a post-collision fire in a high-speed collision.  Beyond its design and 

testing efforts to reduce that already remote risk, Ford discussed the risk directly with its police 

customers via a sales brochure and a website publicizing its 75 mph rear crash testing.  (See TR. 

at 1565-1566, 1640-1641; see also Ford Mot. for S.J. 4-5, Supp. at 93-102.)  The jury’s finding 
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that there was no duty to warn at the time of marketing took into account all of the evidence, 

including Ford’s awareness of the risk of post-collision fire.  (See, e.g., TR. at 1645.)  Yet the 

Seventh District failed to consider the obviousness of the risk or the fact that the vehicle 

surpassed its industry peers in safety, nor did it consider any of the requirements of subsections 

(A)(2)(b) or (B).   

B. Liability For Failure To Warn Post-Sale Cannot Be Based On A Risk That 

Does Not Require A Pre-Sale Warning.  

Further, in this case the jury expressly rejected Plaintiffs’ pre-marketing failure to warn 

claim, necessarily finding that the risk of post-collision fires did not require a pre-sale warning.  

That meant that the jury found the vehicle’s likelihood of a post-collision fire insufficiently high 

to warrant a warning “when [the vehicle] left the control of [Ford].”  See R.C. 2307.76(A)(1).  

The jury properly rejected that risk pre-marketing, but inexplicably the Seventh District found 

that same risk sufficient to reach a new jury post-marketing.     

The pre-marketing provision of Ohio’s warning statute reflects the same basic structure 

as the post-marketing provision, but differs based on the temporal requirement.  A pre-marketing 

warning is required if, “when it left the control of its manufacturer, both of the following 

applied”: 

(a) The manufacturer knew or, in the exercise of reasonable care, should have known 

about a risk that is associated with the product and that allegedly caused harm for 

which the claimant seeks to recover compensatory damages; 

 

(b) The manufacturer failed to provide the warning or instruction that a manufacturer 

exercising reasonable care would have provided concerning that risk, in light of 

the likelihood that the product would cause harm of the type for which the 

claimant seeks to recover compensatory damages and in light of the likely 

seriousness of that harm. 

 

R.C. 2307.76(A)(1) (emphasis added).  Reading the pre-and post-marketing provisions together, 

the Seventh District should have recognized Ford cannot be held liable for failing to give a post-
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marketing warning, where it was not required to give a pre-marketing warning, unless there was 

evidence that the risk known to Ford after sale was so much greater than the risk known to Ford 

before sale that a reasonable manufacturer would have given a warning after sale even though 

the same reasonable manufacturer would not have given a warning before sale.   

There was no such evidence here.  The evidence that the Seventh District nevertheless 

deemed “adequate” to support the post-marketing claim was the evidence relating to Ford’s 

crimp tooling project, i.e., “some ‘real-world incidents,’” that prompted Ford to “look[] into this 

issue,” and the crimp tooling project itself, which the Seventh District incorrectly believed to 

have “resulted in a stronger, more robust union of the sender unit to the fuel tank.”
2
  (See Appx. 

at 012-013.)  In fact, Plaintiffs’ own expert testified that “he could not tell the jury how an 

additional length of crimp would correlate to what a fuel tank would do under pressure in an 

accident,” (Appx. at 029 (citing TR. at 598)), and another of Plaintiffs’ experts testified that the 

project made “very little difference” in the results of a burst test, which, in any case, “is not a 

crash type test.”  (TR. at 975-976, Supp. at 26-27.)  But even if the project had reduced the 

already-remote risk in later models, that would in no way suggest that the risk in the 2005 model 

known to Ford post-sale was greater than the risk in the same model known pre-sale, let alone 

that it was so much greater that a reasonable manufacturer would have given a post-sale warning.     

First, the burden of demonstrating that substantial knowledge was accrued post-

marketing cannot be met merely by additional, similar, instances of harm from a risk already 

known at the time of marketing, or additional details.  See York v. Am. Med. Sys. Inc., S.D. Ohio 

No. C1-94-824, 1997 U.S. Dist. LEXIS 24212, *12-14 (Oct. 16, 1997), aff’d, 166 F.3d 1216 (6th 

______________________________________________________________________________ 
2
 Although the Seventh District also held that evidence regarding the fire suppression system was 

relevant to the post-marketing claim, it did not cite the fire suppression system in its description 

of the evidence precipitating its decision to remand.  (See Appx. at 013, 024.) 
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Cir.1998) (finding no post-marketing duty to warn under R.C. 2307.76(A)(2) where the 

defendant was already aware of the risk at the time of marketing, and the only new post-

marketing information was additional complaints about the same risk).  The standard of 

“reasonable care” does not require that manufacturers ensure that users have “exquisitely 

detailed” knowledge of every small variation in the precise degree of risk associated with a 

product.  See Bouher v. Aramark Servs., 181 Ohio App.3d 599, 2009-Ohio-1597, 910 N.E.2d 40, 

¶¶ 16, 21 (1st Dist.) (holding that the common knowledge of the danger of burns from “hot” 

water sufficed “to put the user on notice of the risk of potential injury” from 200-degree water 

dispensed by a coffee maker).  Learning additional details regarding an already-known risk or 

receiving confirmation—via incidents similar to those occurring pre-marketing—that an existing 

risk continues does not generate a new duty.  

A fortiori, the mere “discussion” of incidents is not evidence that Ford knew of a new risk 

that differed from prevailing knowledge.  See Fisher v. Ford Motor Co., 224 F.3d 570, 576 (6th 

Cir.2000) (affirming refusal to instruct jury on post-marketing claim under R.C. 2307.76 and 

rejecting plaintiffs’ argument that “post-marketing warnings were made obligatory . . . by virtue 

of Ford’s own internal discussions of risks to short drivers” when Ford was only “investigating” 

such risks); York v. Am. Med. Sys., Inc., 6th Cir. Case No. 97-4306, 1998 U.S. App. LEXIS 

30105, *20-21 (Nov. 23, 1998) (where manufacturer had already provided warnings at the time 

of marketing, additional post-marketing complaints did not warrant additional warnings under 

R.C. 2307.76(A)(2)).  Additional redundant information simply reconfirming already-known 

risks at the time of sale generally cannot trigger a post-marketing duty to warn.  See Flax, 272 

S.W.3d at 542-543, 558 (trial court erred in permitting post-marketing claim where “the theory 

of the plaintiffs’ case was that [the manufacturer] had knowledge that the seats were defective 
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and unreasonably dangerous” prior to sale, and merely “continued to receive notice that its 

product was dangerous after the sale” in the form of additional post-sale incidents).  

The crimp tooling project did not change Ford’s knowledge of the risk of fire, but even 

accepting the Seventh District’s unsupported view that the project somehow reduced the risk of 

post-collision fires, that evidence does not show that Ford’s knowledge of the risk of a post-

collision fire in the 2005 model exceeded what Ford believed at the time of sale.  Rather, as the 

Seventh District and Plaintiffs would have it, the crimp tooling project—like the fire suppression 

system
3
—was an effort by Ford to reduce the known risk of post-collision fires (a very remote 

risk that the jury found did not require a pre-sale warning) even further.  If so, this is exactly 

what we should expect responsible manufacturers to do.  As argued below, in support of 

Proposition of Law No. II, it would raise serious public policy concerns to punish manufacturers 

for such conduct.  For present purposes, however, it is sufficient to note that the Seventh District 

erred to the extent it believed that conscientious efforts to reduce an already remote risk still 

further constitute evidence that the risk was greater than previously believed.  They do not.  

Further illustrating the point, the “discussions” cited by the Seventh District (see Appx. at 012), 

contain no clarification in the record as to how numerous the incidents were or whether they 

involved fire—such ambiguous evidence is no foundation for recognition of a new risk.  (See TR. 

at 2253-2255, Supp. at 66-68.)  

In sum, the Seventh District erred by holding that the same risk found by the jury not to 

require a pre-sale warning could nevertheless require a post-sale warning.  Reading subsections 

(A)(1) and (A)(2) of the statute together (unlike the Seventh District) not only preserves the 

______________________________________________________________________________ 
3
 At the time of marketing, Ford had already begun designing and even crash-testing its fire 

suppression system.  (See Appx. at 025.)  Thus, there is no evidence that any continuing work 

post-marketing provided any new knowledge about the risk of post-collision fire.    
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integrity of the verdict in this case, but also comports with the purpose of a post-marketing duty 

to warn, which is to ensure that consumers will be informed of substantial risks discovered post-

sale that can be avoided.  See York, 1998 U.S. App. LEXIS 30105, at *20 (“Under O.R.C. 

§ 2307.76(A)(2), a manufacturer is liable for failure to give post-market warnings when after the 

sale the manufacturer becomes aware of defects and fails to provide warnings about those 

defects that a manufacturer exercising reasonable care would have.”) (emphasis added); see also 

Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 446, 601 A.2d 633 (1992) (describing the post-sale 

duty to warn as “a duty to warn of product defects which the manufacturer discovers after the 

time of sale”).  In other words, a pre-marketing warning claim is not a dress rehearsal for a post-

marketing warning claim—there must be a new risk, rather than a previously-appreciated risk.  

The jury verdict in Ford’s favor should be reinstated. 

C. There Is No Duty To Warn If A Warning Will Not Avert The Harm. 

A warning need only be given if it can actually avert the harm; that is the crux of 

causation required by the statute.  Cf. Liriano v. Hobart Corp., 92 N.Y.2d 232, 242, 677 

N.Y.S.2d 764, 700 N.E.2d 303 (1998) (“[N]o duty to warn exists as no benefit would be gained 

by requiring a warning.”) (discussing warnings of obvious dangers).  Particularly in the post-

marketing context, where the customer has already purchased the product, the warning must 

serve some actual purpose.  See Restatement 3d, Section 10, Comment h (“[T]hose to whom 

such warnings are provided must be in a position to reduce or prevent product-caused harm.”).  

After all, the duty to warn has a specific purpose—to render the product in question safe for use 

by directing the customer to use it in a particular manner.  See Boyd v. Lincoln Elec. Co., 179 

Ohio App.3d 559, 2008-Ohio-6143, 902 N.E.2d 1023, ¶ 28 (8th Dist.) (explaining that a warning 

is not adequate unless “the product is safe when used as directed”); Broyles v. Kasper Mach. Co., 

517 F. App’x 345, 349 (6th Cir.2013) (“The warning must . . . make the product safe when used 
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as directed.”) (citation omitted); Coleman v. Excello-Textron Corp., 60 Ohio App.3d 32, 37, 572 

N.E.2d 856 (12th Dist.1989) (“[T]he manufacturer has a duty to warn the user of any dangerous 

propensity in the use of the product of which it knew or should have known in such a way that if 

the warning was followed, the product would be safe.”) (citation omitted).   

Where a product free of design and manufacturing defects has already been purchased, 

the statute does not compel a vain act of publishing a warning that will not render the product 

safer.  See, e.g., AMC v. Ellis, 403 So.2d 459, 466-467 (Fla.Ct.App.1981) (no warning in a fuel 

tank case when “no evidence was adduced below to show how any warning from AMC to the 

owner . . . could have prevented or ameliorated the injuries that occurred on that date to the 

plaintiffs in this case.”).  Ford has the most aggressive testing program in the country, and its 

vehicles outperformed all competitors in rear crash testing.  (See TR. at 1440, 1495-1509, 2299-

2305, Supp. at 32, 33-47, 70-76.)  In light of this, it is little wonder that Plaintiffs could not 

identify any warning that actually could have averted the accident in question. 

After all, an admonition to avoid collisions with reckless drivers speeding over 100 mph 

would be meaningless, as all drivers endeavor to do that regardless of any warning.  In his trial 

testimony, Mr. Linert underscored these points, explaining that nothing would have changed his 

decision to drive the vehicle because he had no choice in what vehicle he used in any particular 

shift.  (TR. at 1802.)  See Seley v. G. D. Searle & Co., 67 Ohio St.2d 192, 200, 423 N.E.2d 831 

(1981) (explaining that the heeding presumption is rebuttable); see also Pontsler v. Kiefer Built, 

Inc., 3rd Dist. Mercer No. 10-06-06, 2006-Ohio-4842, at ¶ 7 (“Viewing this evidence in a light 

most favorable to Pontsler, the warning, if present would not have prevented the injury to 

Pontsler.”).   

Plaintiffs have not explained what warning they claim should have been implemented 
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post-marketing, despite Ford’s repeated invitations to do so.  (See Ford Mot. for S.J., on Pls.’ 

Warning Claim, at 2-3, Supp. at 90-91.)  Nor have Plaintiffs explained how a warning would 

have rendered the vehicle safer to use.  To the extent that Plaintiffs posit that Ford could have 

made the vehicle safer to use by some type of modification to the tank, that would constitute an 

end run around the jury’s verdict on design and manufacturing defect.  See, e.g., Mandile v. 

Clark Material Handling Co., 131 F.App’x 836, 839-840 (3d Cir.2005) (no post-sale duty to 

warn when plaintiff’s theory was premised on need to procure product modifications but “the 

jury rejected” the design defect claim). 

No purpose would be served by imposing a duty on manufacturers to offer warnings that 

cannot be “effectively . . . acted on by those to whom a warning might be provided,” 

Restatement 3d, Section 10(b)(3)—that certainly runs afoul of the reasonableness concept 

imbedded in R.C. 2307.76.  All of this explains why, throughout this case, Plaintiffs have not 

identified the post-sale warning that they claim should have been given and that could have 

averted the accident.  

II. PROPOSITION OF LAW No. II:  A product manufacturer’s 

implementation of a post-marketing product improvement does not trigger a 

post-marketing duty to warn. 

As discussed above, the only evidence cited by the Seventh District to support its ruling 

was evidence of Ford’s crimp tooling project, a project that (accepting Plaintiffs’ interpretation 

of the evidence) was simply a post-sale attempt to reduce the remote risk of post-collision fires—

a risk that was known before sale—still further.  The Seventh District erred by allowing the post-

sale duty to warn to be triggered by Ford’s attempt to improve an already safe and non-defective 

product.  The statute neither requires a product to be as safe as possible nor does it endeavor to 

penalize manufacturers who consider product improvements.  By allowing a product 

improvement attempted in subsequent vehicles to substitute for discovery of knowledge of an 
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increased likelihood in risk in Mr. Linert’s vehicle, the Seventh District fundamentally reshaped 

the requirements of R.C. 2307.76(A)(2), rendering them satisfied upon virtually any attempt to 

improve a product.   

A. An Improvement To A Safe Product Cannot Support A Post-Marketing Duty 

To Warn. 

In enacting a post-marketing duty to warn, the General Assembly did not intend to stifle 

innovation or chill safety improvements.  Although Ohio courts have not had occasion to discuss 

this issue, the incongruity of imposing a post-marketing duty to warn for attempting 

improvements to an already safe product (such as the vehicle) is highlighted by law from Ohio’s 

sister states.  For example, Kansas recognizes a post-sale duty to warn, but emphasizes that over 

time, “[t]he state of the art may be altered by the development of a more effective safety device” 

and thus it refuses to “impose a requirement that a manufacturer seek out past customers and 

notify them of changes in the state of the art.”  See Patton v. Hutchinson Wil-Rich Mfg. Co., 253 

Kan. 741, 761-762, 861 P.2d 1299 (1993).  Similarly, Massachusetts rejects the argument that “a 

manufacturer who has discharged all duties at the time the product was produced and sold will 

still be liable if it fails unreasonably to advise a prior purchaser of the product of new, safety 

enhancing improvements made after the sale.”  See Williams v. Monarch Mach. Tool Co., 26 

F.3d 228, 232 (1st Cir.1994) (applying Massachusetts law); see also Romero v. Int’l Harvester 

Co., 979 F.2d 1444, 1446 (10th Cir.1992) (“[A] manufacturer has no duty to notify previous 

purchasers of its products about later-developed safety devices, or to retrofit those products when 

the products were non-defective under standards existing at the time of manufacture.”) (applying 

Colorado law).   

The Restatement echoes the cautious view towards excessively broad duties to warn 

reflected in these cases: 
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[A]s product designs are developed and improved over time, many risks are 

reduced or avoided by subsequent design changes. If every post-sale improvement 

in a product design were to give rise to a duty to warn users of the risks of 

continuing to use the existing design, the burden on product sellers would be 

unacceptably great. 

 

Restatement 3d, Section 10, Comment a.  Ohio has often turned to the Restatement of Torts for 

guidance (particularly the Second), and it should certainly do so here.  See, e.g., DiCenzo v. A 

Best Prods. Co., 120 Ohio St.3d 149, 2008-Ohio-5327, 97 N.E.2d 132, ¶¶ 41-42, 46 (2008) 

(discussing adoption of the Second Restatement’s Section 402A in the product liability context).  

Other courts have looked to Section 10 and/or its comments of the Third Restatement in 

evaluating post-marketing warning claims.  See, e.g., Lovick v. Wil-Rich, 588 N.W.2d 688, 695-

696 (Iowa 1999) (adopting Section 10 and, in particular, emphasizing “the need to articulate the 

relevant factors to consider in determining the reasonableness of providing a warning after the 

sale”); Herrod v. Metal Powder Prods., 886 F.Supp.2d 1271, 1276-1277 (D.Utah 2012).   

The Seventh District’s decision, if allowed to stand, would impose liability for 

incremental safety improvements.  This principle sits at odds with “the realities” of 

manufacturing and marketing the sorts of products that “become increasingly hazard proof with 

each succeeding model.”  See Kozlowski v. John E. Smith’s Sons Co., 87 Wis.2d 882, 901, 275 

N.W.2d 915 (1979).  Automobiles, which are “mass produced and used in every American 

home,” often remain in use for 15-20 years after sale, at which point they are inevitably 

“outdated by some 20 newer models equipped with every imaginable safety innovation known.”  

See. id.  Particular model cars could be owned by thousands of families across the country, and 

often by individuals different than the original owners.  Forcing an automotive engineer to weigh 

the benefits of a potential safety improvement idea against the potential costs of increased 

liability (or increased costs by blanketing customers with new warnings) before even scheduling 
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a meeting to discuss the idea with his coworkers will exact societal costs far greater than the 

Seventh District assumed.  The mere existence of a product improvement does not, in and of 

itself, trigger a mandate for a warning.        

By equating Ford’s attempts to improve its product with knowledge of prior inadequacies 

(a point impossible to square with the jury’s finding of no manufacturing or design defect), the 

Seventh District contravened legislative intent and pushed the behavior of both manufacturers 

and consumers in all the wrong directions.  

B. Notifying Consumers About Every Incremental Product Safety Innovation 

Will Not Improve Safety  

It is difficult to overstate the practical ramifications of the Seventh District’s rule.  

Manufacturers will be forced to consider sending out post-sale warnings to all customers for each 

contemplated safety improvement, even to safe products, simply to reduce uncertainty and 

minimize liability exposure.  That is not what the General Assembly intended.  See Williams, 26 

F.3d at 232-233 (“[I]f manufacturers were held . . . to have a duty to search out prior customers 

and tell them of new improvements of products reasonably safe when sold one would expect that 

a duty potentially so far reaching would be qualified by other considerations and limitations 

(e.g., the feasibility of conveying warnings to prior purchasers, the severity of the hazard, an 

imbalance between the parties as to knowledge).”).  Such a rule will result in customers facing a 

deluge of warnings on a routine basis, with the vast majority of insignificant warnings—those 

pertaining to remote or non-serious risks—crowding out the small minority of important 

warnings in users’ perception.  Indiscriminate issuance of warnings leads to several untoward 

consequences. 

Most fundamentally, customers will pay less attention, rather than more, to the stream of 

warnings that they receive.  See, e.g., Aetna Casualty & Sur. Co. v. Ralph Wilson Plastics Co., 
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202 Mich.App. 540, 545-546, 509 N.W.2d 520 (1993) (“[E]xcessive warnings on product labels 

may be counterproductive, causing ‘sensory overload’ that literally drowns crucial information in 

a sea of mind-numbing detail.”); Johnson v. Am. Standard, Inc., 43 Cal.4th 56, 70, 74 Cal.Rptr. 

3d 108, 179 P.3d 905 (2008) (“Requiring manufacturers to warn their products’ users in all 

instances would place an onerous burden on them and would invite mass consumer disregard and 

ultimate contempt for the warning process.”) (internal quotation marks and citations omitted); 

Liriano, 92 N.Y.2d at 242, 677 N.Y.S.2d 764, 700 N.E.2d 303 (“Requiring too many warnings 

trivializes and undermines the entire purpose of the rule, drowning out cautions against latent 

dangers of which a user might not otherwise be aware.”); Restatement 3d, Section 2, Comment j 

(“[R]equiring warnings of obvious or generally known risks could reduce the efficacy of 

warnings generally.”).  Many consumers will “give up on warnings altogether.”  James A. 

Henderson & Aaron D. Twerski, Doctrinal Collapse In Products Liability: The Empty Shell Of 

Failure To Warn, 65 N.Y.U.L.Rev. 265, 296 (1990). 

Additionally, a surfeit of unnecessary warnings will inevitably drive up the costs of 

products.  It is not cheap to locate customers who have bought products (particularly durable 

goods such as cars that last for years) and to notify them of the improvement or to widely 

publicize warnings regarding less traceable products.  See, e.g., Restatement 3d, Section 10, 

Comment a (“[A]n unbounded post-sale duty to warn would impose unacceptable burdens on 

product sellers.  The costs of identifying and communication with product users year after sale 

are often daunting.”).  Manufacturers who sell goods across the country will also face 

inconsistent state law standards if this Court allows the Seventh District rule to prevail, which 

does not comport with the weight of authority in other jurisdictions (many of which do not even 

recognize post-sale duties to warn).  Of course, sometimes incurring costs may well be 
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necessary, but it begs the question of whether customers see a concomitant benefit.   

They will not.  Forcing manufacturers to issue warnings regarding every improvement 

will discourage improvements, as detailed above, because “if manufacturers knew that making 

safer products would expose them to liability for products already sold, they would have no 

incentive to improve their products.”  Douglas R. Richmond, Expanding Products Liability: 

Manufacturers’ Post-Sale Duties to Warn, Retrofit and Recall, 36 Idaho L.Rev. 7, 23 (1999).  

Ironically, the manufacturers of products with the most improvements—likely to be the safest 

products (such as Ford’s vehicle with its industry-leading testing)—would be the most 

vulnerable to this problem.  They would risk suit (if they do not issue warnings) or would appear 

to be the most dangerous to consumers (through the inundation of periodic warnings).   

Chilling the pursuit of safety improvements while simultaneously encouraging 

indiscriminate warnings as a preemptive defensive measure against future litigation leads to the 

worst of both worlds: increased cost and decreased consumer safety.  R.C. 2307.76(A)(2)(b)’s 

requirement to consider “reasonable care” was meant to be a bulwark against such excesses, and 

this Court should ensure that it remains so. 

CONCLUSION 

For the above reasons, Ford respectfully requests that this Court reverse the decision of 

the Seventh District to remand for a new trial and uphold judgment for Ford. 
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Notice of Appeal of Appellant Ford Motor Company

Defendant-Appellant Ford Motor Company hereby gives notice of an appeal to the

Supreme Court of Ohio from the judgment of the Mahoning County Court of Appeals, Seventh

Appellate I)istrict, entered in Ross J Linert, et al. v. Ford Motor Company, Court of Appeals

Case No. 2011 MA 00189, on September 25, 2014. This appeal is timely pursuant to S. Ct. Prac.

R. 7.01(A)(1)(a). This case is one of public and great general interest.

A memorandum in support of jurisdiction, in accordance with S. Ct. Prac. R. 7,01 and

7,02, is being filed with this Notice of Appeal.

Clay A. Guise (0062121)

CGuise@Dykema.com Respectfully Submitted,
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