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I. Introduction 

Make no mistake, Relators seek extraordinary relief in this case: disqualifying a 

candidate for public office, against the certification decision of the Board of Elections and 

Secretary of State.  This request requires caution, for many reasons.  Although Relators 

essentially request such an inquiry, this Court should be reluctant to peer into the subjective 

intentions of candidates (whether as to party affiliation or residency) in order to disqualify them.  

It should be reluctant to decide that a candidate’s personal reasons for leaving a political party 

are not good enough.  It should be reluctant to take a certification decision out of the hands of the 

Board and the Secretary, where Ohio law firmly places these ballot decisions.  And it should be 

reluctant to reduce the field of candidates voters have to choose from, particularly where a 

reduction ensures a victory for Relators’ preferred candidate at the ballot box. 

This case decides whether Thomas M. Bernabei gets to run as an independent candidate 

for Mayor of Canton.  But it is not the open-and-shut case Relators portray.  In this fact-specific 

case, Relators claim that Mr. Bernabei failed to properly disaffiliate from the Democratic Party 

and establish residency in Canton.  But the evidence Relators present tells only part of the story.  

Viewing the record as a whole (especially given Relators’ clear and convincing evidentiary 

burden), the evidence supports the Board/Secretary’s conclusions that (1) Mr. Bernabei 

disaffiliated from the Democratic Party in good faith, and (2) Mr. Bernabei established Canton 

residency. 

First, the record supports the conclusion that Mr. Bernabei disaffiliated in good faith.  

Ohio law allows people to change their minds when it comes to their association with political 

parties.  This is true even if a person has been a member of a party for a long time.  In this case, 

the evidence demonstrates that Mr. Bernabei made the weighty decision to disaffiliate from his 

longtime connection with the Democratic Party.  He did so because he was dissatisfied with the 
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Party’s proposed leaders in his local area, an area he has spent his career serving.  He did so 

knowing that he would burn well-established political bridges and that he would forfeit the many 

advantages party membership afforded him.  Mr. Bernabei did not hide his decision. He took 

public actions to follow through, including declaring his independent candidacy and resigning 

from several Democratic-affiliated positions.  In short, the record reflects that Mr. Bernabei’s 

disaffiliation was sincere, and that is what the law requires. 

Relators build their contrary argument on a shaky foundation.  Attempting to show a 

failure to disaffiliate, Relators rely heavily on Mr. Bernabei’s political activities before his 

disaffiliation.  But, as Ohio courts (including this one) have recognized, prior activity before 

disaffiliation has limited value in determining whether a person disaffiliated in good faith.  After 

all, disaffiliation, by its very nature, requires prior affiliation.  If prior activity could trump 

current intentions, then disaffiliation (a free and highly personal choice) would become quite 

difficult for anyone who has ever been involved in party politics. The Court should be hesitant to 

both set such a precedent and overrule Mr. Bernabei’s personal choice to disaffiliate, just 

because he was a longtime Democrat. 

Second, the evidence shows that Mr. Bernabei established residency in Canton before 

submitting his independent candidacy.  Before submitting his statement of candidacy on May 4, 

2015, Mr. Bernabei signed a month-to-month lease for a Canton residence, moved belongings 

into that residence, slept in that residence, and submitted a voter registration form (signed under 

penalty of election falsification) updating his address.  It was Mr. Bernabei’s intent to remain at 

that address until an alternative Canton residence (that Mr. Bernabei owned but was renting out) 

became available.  When this alternative Canton residence would become available was 

uncertain and out of Mr. Bernabei’s control.  In hindsight, Mr. Bernabei’s stay at his initial 
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Canton residence was short.  But residency is not about hindsight, it is about Mr. Bernabei’s 

intent and actions at the time he declared his candidacy.  And it should not be ignored that, even 

with his address switch, at all times since declaring his candidacy Mr. Bernabei has resided in 

Canton.   

Relators request for this extraordinary writ comes with heavy standards.  The question is 

not whether this Court agrees with Relators and would have granted their protest.  Rather, within 

the writ of prohibition context, the question is whether the Board/Secretary’s decision was so 

poor that it should be considered unauthorized by law.  The decision at issue comes nowhere 

close to that limit.  This case presents mixed facts, with substantial evidence supporting 

certification of Mr. Bernabei’s candidacy.   The Board and Secretary’s decision was well within 

the range of acceptable discretion Ohio law affords them.  The writ should be denied. 

II. Background 

This action involves Thomas M. Bernabei’s candidacy for Canton Mayor in the 

November 2015 election.  On May 4, 2015, Mr. Bernabei filed a statement of candidacy and 

nominating petitions (signed under penalty of election falsification), seeking to run for Canton 

Mayor as an independent candidate.  Resp. Ex. A.1  In addition to these filings, on or before May 

4, 2015, Mr. Bernabei: (1) resigned his position with the Democratic Central Committee (Resp. 

Ex. B); (2) resigned his positions as treasurer for several Democratic candidates (see Resp. Ex. 

C); (3) wrote and signed letters resigning from various Democratic-affiliated clubs (Resp. Ex. 

D); (4) entered into a month-to-month lease for a Canton house (Resp. Ex. E); (5) moved into 

and stayed at this leased Canton house; and (6) filed a voter registration form changing his 

address to this Canton house (see Resp. Ex. F). 
                                                           
1 Relators included all of Secretary Husted’s exhibits in their evidence submission.  Given the 
volume of that filing, however, the Secretary will attach his exhibits to this brief, for the Court’s 
convenience. 



4 

Relators filed a protest against Mr. Bernabei’s candidacy with the Stark County Board of 

Elections (“the Board”) on May 29, 2015.  Relators maintained that Mr. Bernabei failed to 

properly disaffiliate from the Democratic Party in good faith.  They also argued that Mr. 

Bernabei did not satisfy residency requirements for the position.  See Complt., ¶ 17; Relators’ 

Ev., Vol. I, Ex. C.   

The Board held a hearing on July 6, 2015.  Several witnesses testified including Mr. 

Bernabei.  At the close of the proceedings, the Board voted on whether to allow Mr. Bernabei’s 

candidacy.  The four Board members split two to two.  Pursuant to R.C. 3501.11(X), the Board 

submitted the tie vote to the Secretary for decision.  See Complt., ¶¶ 18, 22; Relators’ Ev., Vol. I, 

Ex. B (transcript of protest hearing). 

After review of the record, the Secretary voted in favor of certifying Mr. Bernabei’s 

independent candidacy.  The Secretary issued his decision through a July 31, 2015 letter to the 

parties.  Resp. Ex. G.  He acknowledged that Mr. Bernabei had “long-standing affiliation to the 

Democratic Party,” but found that Mr. Bernabei took reasonable steps to “disaffiliate from the 

Democratic Party before filing his independent candidate nominating petition * * *.”  With 

regard to the good faith requirement for disaffiliation, the Secretary found that there was not 

enough evidence to prove—under a clear and convincing evidence standard—that Mr. 

Bernabei’s disaffiliation was insincere.  The Secretary further noted that unlike the 

circumstances in a past disaffiliation case, Jolivette v. Husted, 694 F.3d 760 (6th Cir. 2012), Mr. 

Bernabei had not attempted to run for this office through a partisan primary election.     
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The Secretary also found that Relators failed to prove their residency challenge.  He 

explained that, beyond submitting a voter registration update form, Mr. Bernabei signed a lease 

for a Canton residence, moved his belongings into that residence, and slept at that residence.  In 

light of these circumstances, the Secretary concluded that Mr. Bernabei’s later move to a 

different Canton address, unavailable at the time of the previous lease, did not establish (again, 

by clear and convincing evidence) a lack of Canton residency during the relevant period. 

Relators filed the current action against the Board and the Secretary on August 4, 2015.  

They seek to overturn the Board/Secretary’s decision through a writ of prohibition barring Mr. 

Bernabei from appearing on the November 2015 ballot.       

III. Standards of Review 

 Relators face a steep uphill climb.  To be entitled to the extraordinary writ they seek, 

Relators must overcome multiple unfavorable standards. 

 To begin, at the initial protest hearing, Relators were required to show by clear and 

convincing evidence that Mr. Bernabei should be disqualified.  State ex rel. Monroe v. Mahoning 

Cty. Bd. of Elections, 137 Ohio St.3d 62, 2013-Ohio-4490, 997 N.E.2d 524, ¶ 25 (applying clear 

and convincing evidence standard in determining whether a “candidate’s claim to be an 

independent was false or not made in good faith”); see also State ex rel. Husted v. Brunner, 123 

Ohio St.3d 288, 2009-Ohio-5327, 915 N.E.2d 1215, ¶ 27 (“[I]t cannot be shown by the 

heightened standard of clear and convincing evidence that the person is not a resident of that 

county, and great weight must be accorded to the person’s claimed voting residence.”).  Clear 

and convincing evidence is “more than a mere preponderance of the evidence” and requires 

enough proof to “produce in the mind of the trier of facts a firm belief or conviction as to the 

facts sought to be established.”  Id. at ¶ 18 (quoting Cross v. Ledford, 161 Ohio St.469, 477, 120 

N.E.2d 118 (1954)).  This elevated standard is consistent with the requirement “that election 
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laws should be liberally construed in favor of candidates for public office.”  State ex rel. 

Livingston v. Miami Cty. Bd. of Elections, 196 Ohio App.3d 263, 2011-Ohio-6126, 963 N.E.2d 

187, ¶ 34 (2nd Dist.). 

 On top of providing clear and convincing evidence, Relators must now also demonstrate 

that they are entitled to a writ of prohibition.  To justify this extraordinary relief, Relators must 

show “(1) the board of elections is about to exercise or has exercised quasi-judicial power, (2) 

the exercise of that power is not authorized by law, and (3) denying the writ will result in injury 

for which no other adequate remedy exists in the ordinary course of the law.”  State ex rel. 

Monroe at ¶ 19.  More specifically, “[i]n an extraordinary action challenging the decision of a 

board of elections, the standard is whether the board engaged in fraud, corruption, or abuse of 

discretion or acted in clear disregard of applicable legal provisions.”  Id. at ¶ 21.  Because 

Relators do not allege fraud or corruption “the question is whether the board clearly disregarded 

established law or abused its discretion.”  Id.  “An abuse implies an unreasonable, arbitrary, or 

unconscionable attitude.”  State ex rel. Cooker Restaurant Corp. v. Montgomery Cty. Bd. of 

Elections, 80 Ohio St.3d 302, 305, 686 N.E.2d 238 (1997). 

Accordingly, Relators must overcome both an unfavorable evidentiary standard and an 

unfavorable standard of quasi-appellate review.  They must show the record weighs so strongly 

in their favor that both (1) clear and convincing evidence justifies Mr. Bernabei’s 

disqualification, and (2) the Board/Secretary’s decision otherwise amounts to an abuse of 

discretion or a clear disregard of the law.  This is no small task, and Relators fail to meet it. 
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IV. Argument 

A. The Secretary did not abuse his discretion, or clearly disregard the law, in 
finding that Mr. Bernabei disaffiliated in good faith. 

The first issue before the Court, and presented to the Board and Secretary via Relators’ 

protest, is whether Mr. Bernabei sufficiently disaffiliated from the Democratic Party.  Relators 

contend—based predominantly on Mr. Bernabei’s partisan activities before his disaffiliation—

that Mr. Bernabei is not qualified to run as an independent candidate because he did not properly 

“disaffiliate” from the Democratic Party.  The evidence of this, however, is much weaker than 

Relators suggest.  The record no doubt reflects that Mr. Bernabei was a longtime Democrat, but 

it also reflects that he made a thoughtful, serious, and sincere decision to cut ties with the Party.  

He took various steps to execute this decision and make it clear that he was, in fact, leaving the 

Party, including resigning from several Democratic-affiliated positions.  Ultimately, upon 

examination of the record, clear and convincing evidence does not support Relators’ contentions 

regarding lack of good faith.  The Secretary neither abused his discretion nor clearly disregarded 

the law in concluding that Mr. Bernabei was qualified to appear on the ballot as an independent 

candidate.     

1. Ohio law requires independent candidates to disaffiliate in good faith; 
in evaluating disaffiliation, courts have focused primarily on 
candidates’ actions after disaffiliation as opposed to actions before 
disaffiliation.    

 Under Ohio law, a person may run as an independent candidate by filing a statement of 

candidacy and nominating petitions no later than four p.m. on the day before the primary 

election.  R.C. 3513.257.  An independent candidate is defined broadly as “any candidate who 

claims not to be affiliated with a political party * * *.”  R.C. 3501.01(I); State ex rel. Davis v. 

Summit Cty. Bd. of Elections, 137 Ohio St. 3d 222, 2013-Ohio-4616, 998 N.E.2d 1093, ¶ 16 

(same).  Notably, “one cannot register with the secretary of state’s office as an independent.” 
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State ex rel. Davis at ¶ 16.  This Court has recognized that R.C. 3513.257 requires an 

independent candidate to disaffiliate from any previous party in good faith.  Id. at ¶ 17, citing 

Morrison v. Colley, 467 F.3d 503 (6th Cir. 2006). 

 Whether a candidate has disaffiliated in good faith is a case-by-case, fact-specific inquiry.  

See Ohio Sec. of State Adv. Op. No. 2007-05 (providing guidelines to boards of elections in 

assessing an independent candidates and party affiliation).  Certain circumstances—for example, 

(i) voting in a party primary after filing as an independent, or (ii) serving on a party’s central or 

executive committee after filing—may serve as conclusive or near-conclusive evidence that a 

candidate has not properly disaffiliated.  Id. at 3-4.  Other factors, such as past voting history or 

holding public office, are relevant to the inquiry, but require more delicate consideration.  See id. 

at 4.  For instance, in the 2007 Advisory, the Secretary stressed that a candidate’s past voting 

history, although relevant, is not conclusive evidence of affiliation “because Ohioans are freely 

entitled to change or revoke their party affiliation at any time.”  Id. at 4. 

 Consistent with the Secretary’s Advisory, courts have distinguished between pre- and 

post-disaffiliation activity when assessing the sincerity of a candidate’s disaffiliation.  Courts 

have found that certain behavior after a candidate files as an independent undermines the 

candidate’s “good faith” disaffiliation.  State ex rel. Davis at ¶ 26.  In Davis, this Court 

emphasized that “[w]hen courts have refused to allow an independent onto the ballot, they have 

identified at least some postpetition evidence to undermine the disaffiliation claim.”  Id.  For 

example, Ohio courts have found a lack of good faith when a candidate votes an absentee ballot 

in a partisan primary after filing as an independent candidate.  State ex rel. Lorenzi v. Mahoning 

Cty. Bd. of Elections, 7th Dist. Mahoning No. 07 MA 127, 2007-Ohio-5879, 2007 WL 3227667, 

¶¶ 26-27; State ex rel. Wilkerson v. Trumbull Cty. Bd. of Elections, 11th Dist. Trumbull No. 
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2007–T–0081, 2007-Ohio-4762, 2007 WL 2696769, ¶ 29.  This inquiry into post-petition 

activity makes sense; if a candidate truly desires to disaffiliate from a political party, then he or 

she will not continue to associate with that party after disaffiliation.  Evidence of affiliation after 

declaring as an independent therefore belies the sincerity of the disaffiliation. 

 The Sixth Circuit’s decisions in Morrison and Jolivette further illustrate the point.  In 

Morrison, the plaintiff candidate, after filing his independent candidacy, voted in a Republican 

primary and appeared on a Republican primary ballot for the Party’s county and state central 

committees.  467 F.3d at 510.  The court, therefore, rejected the plaintiff’s constitutional 

challenges to R.C. 3513.257, finding that his post-petition actions “evinced a desire to be 

affiliated with the Republican Party” by “running as a Republican in the primary, and voting in 

the Republican primary * * *.”  Id. at 510.  Such actions “precluded a good faith claim to be 

unaffiliated with any party” at the time of his independent candidacy filings.  Id. 

 Jolivette tells a similar story.  The Sixth Circuit again rejected constitutional challenges to 

the requirement that an independent candidate disaffiliate in good faith.  See generally Jolivette, 

694 F.3d 760.  Because there were “objective facts” in the record that the candidate maintained 

an active affiliation with the Republican Party after filing as an independent, the court held that 

disqualification of the candidate, based on lack of good faith disaffiliation, was constitutionally 

sound.  Id. at 667-70.  The court relied on two pieces of post-petition evidence: (i) the candidate 

failed to amend a designation of treasurer form indicating his affiliation with the Republican 

Party for two months after filing as an independent; and (ii) maintained a website and Facebook 

page advertising his membership in Republican organizations and promoting his candidacy as a 

“Vote for Strong Republican Leadership.”  Id. at 667-68. 
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 As opposed to post-disaffiliation activity, courts have been far more reluctant to rely on 

partisan activity before disaffiliation to disqualify an independent candidate.  See State ex. rel. 

Livingston, 196 Ohio App.3d 263, at ¶ 32 (noting a lack of case law supporting disqualification 

“solely on the basis of prefiling conduct or activity”); cf. also State ex rel. Davis v. Summit Cty. 

Bd. of Elections, 137 Ohio St. 3d 222, 2013-Ohio-4616, 998 N.E.2d 1093, ¶ 27 (“[W]here the 

challenge is based solely on prepetition evidence, the evidence needs to be that much more 

substantial to warrant excluding an otherwise qualified candidate.”).  Indeed, no court has ever 

required complete separation from a political party before the filing of an independent’s 

statement of candidacy and nominating petitions. 

 The value of pre-disaffiliation evidence is ordinarily limited for at least two reasons.  

First, Ohio law does not impose any “look-back” or “sit-out” timing requirements in order to 

qualify as an independent candidate.  While voters in Ohio may be considered members of a 

party by “looking back” to see if they voted in a partisan primary election within the past two 

years, there is no such “look back” requirement to determine a candidate’s affiliation.  State ex 

rel. Davis at ¶¶ 20-22.  And, while some states require independent candidates to “sit-out” of 

partisan activities for a set period before running as an independent, see Storer v. Brown, 415 

U.S. 724, 736 (1974), Ohio has no such law.  In fact, this Court has stated that a “sit-out” 

requirement goes against general election-law principles: “Requiring disaffiliating candidates to 

‘sit-out’ for any length of time ‘conflict[s] with this court’s precept that courts should liberally 

construe election laws in favor of persons seeking to hold office so as to avoid restricting the 

right of electors to choose among qualified candidates.’”  State ex rel. Davis at ¶ 23, quoting 

State ex rel. Lynch v. Cuyahoga Cty. Bd. of Elections, 80 Ohio St.3d 341, 343, 686 N.E.2d 498 

(1997). 
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 Second, as a practical matter, partisan behavior is natural until the time of disaffiliation.  

Disaffiliation, by definition, requires prior affiliation.  Ohio law does not prohibit a long-time 

member of a political party from becoming an independent candidate, and such a candidate will 

almost certainly come with a lengthy history of participation in party politics.  As one example, 

“[i]f a candidate’s prior voting record, standing alone, could trump a declaration of disaffiliation, 

then disaffiliation would never be possible.”  State ex rel. Davis at ¶ 19.  Thus, while pre-petition 

behavior is not irrelevant to the good faith inquiry, it tends to “shed little light on the sincerity of 

[a candidate’s] declaration” on the day that declaration is made.  Id. at ¶ 25 (concluding that a 

candidate’s prior donations to a political party had little value in assessing her disaffiliation). 

2. Relators did not demonstrate by clear and convincing evidence that 
Mr. Bernabei disaffiliated in bad faith. 

Applying the above principles to this case, Relators failed to meet their heightened 

burden of proving that Mr. Bernabei’s disaffiliation was not in good faith.  Although the record 

reflects that Mr. Bernabei was a longtime Democrat, it also reflects that, in filing his statement of 

candidacy and nominating petitions, he made the sincere and difficult decision to break from the 

Democratic Party.  Under these circumstances, the Secretary’s decision was correct. 

To begin, Mr. Bernabei took the objective steps necessary to disaffiliate from the 

Democratic Party.  As required under R.C. 3513.257, Mr. Bernabei filed his statement of 

candidacy and nominating petitions at 3:29 p.m. on May 4, 2015 (the day before the primary).  

Resp. Ex. A; see also State ex rel. Davis at ¶ 28 (recognizing that a candidate’s disaffiliation 

filings “can, in some circumstances, be sufficient affirmative action”).  He signed these filings 

under penalty of election falsification, a fifth degree felony.   

Because Mr. Bernabei completed the filings for independent candidacy required under 

R.C. 3513.257, the question turns to good faith.  Caution is key in this subjective area.  Policing 
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a candidate’s political ideology and personal thoughts is not the point of the good faith inquiry.  

Rather, Ohio’s independent-candidate laws allow candidates reasonable ballot access, and permit 

voters to vote for the candidates of their choosing.  Accordingly, the issue is not whether Mr. 

Bernabei’s reasons for disaffiliation are good enough to satisfy Relators or his former political 

party; the law simply requires that Mr. Bernabei’s choice to disaffiliate be sincere. 

The record supports a finding of good faith disaffiliation.  In this case, the evidence 

demonstrates that Mr. Bernabei’s disaffiliation was in good faith.  In addition to declaring his 

independent candidacy for Mayor, Mr. Bernabei took several other measures confirming that he 

had decided to cut ties with the Democratic Party.  Before filing his statement of candidacy, Mr. 

Bernabei: 

• resigned from the Democratic Central Committee of Stark County;  

• resigned as campaign treasurer for Kristen Donohue Guardado; 

• resigned as campaign treasurer for Chryssa Harnett; 

• resigned as campaign treasurer for Joe Martuccio; 

• wrote a letter resigning from the Western Stark County Democratic Club; 

• wrote a letter resigning from the Jefferson-Jackson Club; and 

• wrote a letter resigning from the Alliance Area Democratic Club.2 

See Complt., ¶ 69; Resp. Ex. D (letters dated April 30, time-stamped receipt of May 4 at 3:26 

p.m. by Stark County Board of Elections); Resp. Ex. C (letter dated May 4, time-stamped receipt 

of May 4 at 2:02 p.m. by Stark County Board of Elections); Resp. Ex. B (letter dated April 30, 

                                                           
2 Within their filings, Relators make much of whether Mr. Bernabei properly delivered these 
letters to the Alliance Area and Jefferson-Jackson clubs.  See Resp. Exs. B and D.  But regardless 
of whether these letters were appropriately delivered, they still depict Mr. Bernabei’s intent to 
sever these Democratic affiliations.  Moreover, Mr. Bernabei did not keep these resignation 
letters a secret from the Democratic Party.  He had them delivered to Phil Garvais, the 
Chairperson for the Stark County Democratic Party.  See Tr. 70, 202, 306.       
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2015, time-stamped receipt of May 4 at 3:26 p.m. by Stark County Board of Elections).  

Moreover, for the May 2015 primary, Mr. Bernabei voted a nonpartisan ballot, instead of casting 

a ballot in the Democratic Party’s primary.  Tr. at p. 77.   

 Beyond taking these steps to distance himself from the Democratic Party, at the protest 

hearing Mr. Bernabei offered a sincere and reasonable explanation for breaking from the Party.  

Mr. Bernabei has spent most, if not all, of his career serving the Canton and Stark County areas.  

See Tr. 62-63 (describing Mr. Bernabei’s career in the Canton/Stark County area).  With the 

2015 primary election approaching, Mr. Bernabei began paying attention to the Canton Mayoral 

race.  Tr. at pp. 229-30.  Mr. Bernabei heard the April 22 debate for the race, and testified that he 

“was disillusioned by the nature, quality, and responses of both candidates.”  Id.  Adding fuel to 

the fire, on April 26 the Canton Repository stated that it would not endorse either candidate for 

Mayor (no doubt confirming Mr. Bernabei’s view, at least in his mind).  Id.  Moreover, in 

addition to Mr. Bernabei’s own testimony, other witnesses also confirmed that this was Mr. 

Bernabei’s state of mind at the time.  See e.g., Tr. at p. 206 (testimony of Phil Giavasis); 309-10 

(testimony of Jeanette Mullane).  The combination of these circumstances is more than enough 

to reasonably conclude that Mr. Bernabei was genuinely dissatisfied with, and chose to 

genuinely split from, the Democratic Party.   

 And while Mr. Bernabei was a longtime Democrat, much of the record suggests that he 

was a relatively moderate one.  Despite sporadic rhetoric about being a “dyed-in-the-wool” 

Democrat, Mr. Bernabei also self-identified as holding mixed ideological and practical 

viewpoints.  Tr. at p. 222 (‘I am not necessarily a loyalist to the Democratic Party as it exists.  

My conduct in office * * * has been more [] middle of the road.”).  Mr. Bernabei described, for 

example, that in his most recent election he was not endorsed by the AFL-CIO due to stances on 
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collective bargaining issues.  Id. at 224.  He also noted that, despite forty years of involvement 

with the Party, he was never appointed to the Stark County Democratic Party’s Executive 

Committee.  Id. at 221-24.  Viewed in this light, Mr. Bernabei’s disaffiliation from the Party is 

less surprising than one might initially think based solely on his years of membership.   

 Finally, and perhaps most significantly, the Court should not underestimate the import of 

Mr. Bernabei’s disaffiliation decision.  By running as an independent candidate, Mr. Bernabei is 

forsaking the support of the Democratic Party, support that has apparently been quite effective 

for him during his career.  See, e.g., Tr. at pp. 62-63.  He is burning political bridges it took years 

to build.  Going forward, he will no longer have Party resources available for advertisement or 

promotion, or the Party base for voter support.  Nor will he have a party identifier on the ballot 

as shorthand for voters unfamiliar with his specific qualifications or platform.   

Mr. Bernabei recognized the costs of his decision.  See Tr. at pp. 224-27.  He recognized 

disaffiliation would affect his relationships with friends and colleagues.  Id. at 225.  He 

recognized that he had “probably foreclosed” his chances at another term as County 

Commissioner.  Id. at 227.  For a person that had spent his career with the Democratic Party, this 

was not an easy decision of short-term convenience.  It was an “irrevocable decision”, id. at 226, 

that came with serious consequences.  Although Relators might not like or agree with Mr. 

Bernabei’s line of reasoning and decision to split with the Democratic Party, it satisfies the good 

faith threshold. 

 Relators failed to prove bad faith disaffiliation.  Relators “do[] not strengthen their 

argument” by citing to Mr. Bernabei’s history of voting Democrat, or to evidence of his past 

affiliation with the Democratic Party.  State ex rel. Davis v. Summit Cty. Bd. of Elections, 137 

Ohio St. 3d 222, 2013-Ohio-4616, 998 N.E.2d 1093, ¶ 19.  Relators submit a lengthy recitation 
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of Mr. Bernabei’s history with the Party, including his years of service as an elected officeholder, 

his employment under other Democratic officeholders, his appearance at past party events, and 

his past donations both to the party and Democratic candidates.  See, Complt., ¶¶ 65, 66, 71, 72, 

73; Relators’ Merit Br. at 31-34.  But, again, a disaffiliating candidate necessarily comes with a 

history of affiliation.  As this Court has noted, a prior history of partisan voting, and even 

donations to party candidates, does little to demonstrate that the disaffiliating candidate lacked 

good faith on the day he or she filed as an independent candidate.  See State ex rel. Davis, at 

¶¶ 18-19 (noting “[a] candidate’s prior voting history, standing alone, cannot be a sufficient basis 

for disqualifying an independent candidate” and “there is no necessary correlation between 

donations and political affiliation”).  If anything, Mr. Bernabei’s history as a Democrat 

underlines the serious and consequential nature of his decision to disaffiliate with his longtime 

Party – he might very well lose his seat as a Stark County Commissioner.  See, e.g., Tr. at p. 227.   

In any event, Ohio law does not require a candidate to make a complete and total break 

with a political party prior to declaring as an independent candidate; that is, to unwind every 

entanglement, abandon every party-related friendship, resign from public office, or obliterate 

every existing marker of prior party involvement.  It requires only that the break be made in good 

faith.  Relators’ purported evidence of post-petition partisan activity does not demonstrate a lack 

of good faith on Mr. Bernabei’s part. 

First, because Mr. Bernabei ran as a Democrat for his current position as a Stark County 

Commissioner, Relators argue that he is “objectively and conclusively” affiliated (and “affiliated 

in law,” at that) with the Democratic Party.  Complt., ¶¶ 34, 39; Relators’ Merit Br. at 23-26.  

Importantly, the office of a county commissioner is not a party one (as opposed to, for example, 

a county central committee for a political party).  County commissioners serve all residents of 
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the county, not only those affiliated with their party of choice.  See R.C. 3.23 (prescribing county 

commissioner’s oath of office to support U.S. and Ohio Constitutions and to faithfully discharge 

the duties of the office).  While Mr. Bernabei was elected to his position while a member of the 

Democratic Party, he does not serve under the direction of that Party.  Further, Ohio law does not 

prohibit elected officials from affiliating with any political organization they choose, or require 

them to continue a prior affiliation until the expiration of their term.  See U.S. Const., First 

Amendment; Ohio Const., Art. I, § 3.  If the Democratic voters of Stark County take issue with 

Mr. Bernabei’s choice to disaffiliate, they are able to indicate that choice at the ballot box, as Mr. 

Bernabei himself recognizes.  See, e.g., Tr. at pp. 225-27. 

Further, the oaths signed by party candidates and voters are in place to protect the 

integrity of the party primary by discouraging participation by candidates and voters who do not 

share that party’s political ideology.  See State ex rel. Murphy v. Graves, 91 Ohio St. 36, 40-41, 

109 N.E. 590, 591 (1914) (noting “the purpose of the primary is to enable the rank and file of 

each party to nominate the party’s representatives for public office”).  At the time Mr. Bernabei 

ran as a Democratic candidate for a Stark County Commissioner’s seat, he was able to declare 

his affiliation with the Democratic Party.  That has since changed, of course, as Mr. Bernabei has 

now declared himself an independent candidate, unaffiliated with any party.  But Mr. Bernabei 

cannot retroactively alter either the ballots or the declarations of candidacy on which he ran as a 

Democrat in the past, even if he wanted to. See, e.g, Complt., ¶¶ 34, 36.  He is also unable to 

change his own voting history over the past two years, where he has run and voted in Democratic 

primary elections.  Complt., ¶ 39.  Once again, Mr. Bernabei’s disaffiliation with the Democratic 

Party does not (and cannot) change his history of affiliation with that party.  Evidence of that 

history – past candidacies, and voting in past primaries – does little to demonstrate a lack of good 
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faith at the time of disaffiliation.  State ex rel. Davis v. Summit Cty. Bd. of Elections, 137 Ohio 

St. 3d 222, 2013-Ohio-4616, 998 N.E.2d 1093, ¶ 25.   

Second, Relators argue that because Mr. Bernabei endorsed and served as campaign 

treasurer for Democratic candidates, was a member of two local Democratic clubs, and that both 

his picture and name were posted on party websites, his claim of disaffiliation was not made in 

good faith.  See, e.g., Complt., ¶¶ 43, 51, 61; Relators’ Merit Br. at 29-30.  As Relators concede, 

Mr. Bernabei resigned as the treasurer for all Democratic candidates when he filed his 

independent candidacy petition.  Complt., ¶ 69.  The record also demonstrates that Mr. Bernabei 

made efforts to resign from those two clubs, Complt., ¶ 57, and he certainly does not control the 

websites of other candidates or the Democratic Party.  Contrary to Relators’ assertions, Relators’ 

Merit Br. at 27, Mr. Bernabei did make an “affirmative act” of disaffiliation: he declared himself 

an independent candidate, disaffiliating from the Democratic Party. 

But, as a practical matter, the fact that Mr. Bernabei’s name appears on campaign 

materials, made before his disaffiliation, is to be expected.  An independent candidate is not 

required to pluck up every yard sign, confiscate every old newspaper, or rescind every radio ad 

produced before his disaffiliation.  “[T]he requirement imposed by R.C. 3513.257 and Morrison 

v. Colley is that a candidate must declare her lack of affiliation in good faith, not that she take 

affirmative action to disaffiliate in order to prove her good faith.”  State ex rel. Davis v. Summit 

Cty. Bd. of Elections, 137 Ohio St. 3d 222, 2013-Ohio-4616, 998 N.E.2d 1093, ¶ 28 (emphasis 

added).  Even if Mr. Bernabei remained friends with Democratic candidates, and supports their 

bids for elective office, this fact would not be dispositive.  “The fact that [an independent 

candidate] has friendships with members of the Democratic Party is irrelevant. . . . 

[D]isaffiliation from a party does not require one to abandon all friends and acquaintances.”  
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State ex rel. Monroe v. Mahoning Cty. Bd. of Elections, 137 Ohio St. 3d 62, 2013-Ohio-4490, 

997 N.E.2d 524, ¶ 26.  In short, nothing in the record indicates that Mr. Bernabei continued to 

actively participate in Democratic politics or clubs after his declaration of disaffiliation. 

Relators finally contend that Mr. Bernabei could not have disaffiliated in good faith 

because he can cite no ideological split with the Democratic Party, only disappointment with the 

slate of candidates presented for the Canton mayoral race.  Complt., ¶ 84; Relators’ Merit Br. at 

35-39.  Relators suggest that Mr. Bernabei’s decision to disaffiliate and run as an independent 

candidate was therefore motivated by strategic considerations.  See, e.g., Complt., ¶ 96; Relators’ 

Merit Br. at 37.  But strategic motivations are not sufficient to disqualify an independent 

candidate.  State ex rel. Monroe at ¶ 27 (finding that the candidate’s “remark that it was ‘more 

strategic’ to run as an independent is not disqualifying”).  Even where “[t]he record supports a 

finding that [the candidates] may have acted on a calculation that they would have a better 

chance of winning as independent candidates,” such evidence “fails to rise to the level of clear 

and convincing evidence that their claims of disaffiliation from the Republican party were not 

made in good faith . . . that is, that either actually remains affiliated with the Republican party.”  

State ex rel. Livingston v. Miami Cty. Bd. of Elections, 196 Ohio App. 3d 263, 2011-Ohio-6126, 

963 N.E.2d 187, ¶ 35 (2d Dist.).   

Again, the decision to disaffiliate from a political party is a weighty one, alienating party 

support and risking affirmative votes.  Mr. Bernabei gave serious thought to the decision to 

disaffiliate, and ultimately came to the conclusion that he wished to separate from the 

Democratic Party and run as an independent candidate in the Canton mayoral race.  See Tr. at p. 

224-27 (noting costs to Mr. Bernabei’s relationships and political career because of 

disaffiliation). 
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As a final note, Relators rely extensively on the Jolivette decisions to support their 

contention that Mr. Bernabei did not disaffiliate from the Democratic Party in good faith.  Of 

course, the federal courts were deciding, in part, an as-applied First Amendment challenge to 

R.C. 3513.257.  As the Sixth Circuit emphasized, its opinion did not reach the merits of the 

disqualification decision.  The court decided only that, “[u]nder the circumstances of this case, . . 

. the disqualification of an independent candidate based on a finding that the candidate’s claim to 

have disaffiliated with a political party was not made in good faith because the candidate is not 

actually unaffiliated is constitutionally permissible.”  Jolivette v. Husted, 694 F.3d 760, 770 (6th 

Cir. 2012) (internal quotation and citation omitted).  The court specifically did not decide “what 

standard of evidence applies under Ohio law to sustain a protest for lack of disaffiliation under § 

3513.257, and whether that standard was met in this case.”  Id. at 770 n.4. 

3. At a bare minimum, the Board/Secretary’s decision was not an abuse 
of discretion or in clear disregard for the law 

 But there is still an extra layer to the Court’s disaffiliation analysis (if it needs to get this 

far).  Even assuming, for the sake of argument, that this Court disagrees with the 

Board/Secretary’s disaffiliation decision, that is not enough to justify a writ of prohibition.  

Relators must still demonstrate that the decision was an abuse of discretion or in clear disregard 

of the law.  This they cannot do.  As detailed above, the Court has defined “abuse” in this context 

as “an unreasonable, arbitrary, or unconscionable attitude.”  State ex rel. Cooker Restaurant 

Corp. v. Montgomery Cty. Bd. of Elections, 80 Ohio St.3d 302, 305, 686 N.E.2d 238 (1997).  

Here, the Secretary’s decision does not reflect an unreasonable attitude; it reflects a prudent one.   

Relators’ disqualification request asked for exceptions to general election-law principles.  

They asked the Secretary to (1) deviate from the standard rule that pre-disaffiliation evidence has 

limited value, and (2) resolve doubt, given the unique facts of this case, in favor of 
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disqualification rather than ballot access.  Given the unusual and arguably unprecedented facts of 

this case,3 it was at the very least reasonable for the Secretary to resolve this dispute on the side 

of candidacy and find that Mr. Bernabei disaffiliated in good faith.  Even presuming there is 

room to debate this outcome, the Secretary’s decision was still not an abuse of discretion or in 

clear disregard of the law. 

B. The Secretary did not abuse his discretion, or clearly disregard the law, in 
finding that Mr. Bernabei established his residence in Canton, Ohio. 

The second issue before the Court, and presented to the Board/Secretary via Relators’ 

protest, is whether Mr. Bernabei satisfied the residency requirements set forth in R.C. 3513.261.  

In deciding, based upon the evidence presented, that Mr. Bernabei met these residency 

requirements, the Secretary did not abuse his discretion. 

 R.C. 3513.261 requires, in addition to being an elector, that a candidate swear under 

penalty of election falsification that he or she is “qualified to vote for the office he [or she] 

seeks.”  State ex rel. Markulin v. Ashtabula Cty. Bd. of Elections, 65 Ohio St. 3d 180, 184, 602 

N.E.2d 626 (1992).  To be able to sign the statement truthfully, a candidate must be registered at 

an address within the election district at the time the statement is signed. See State ex rel. Walsh 

v. Ashtabula Cty. Bd. of Elections, 65 Ohio St.3d 197, 602 N.E.2d 638 (1992).   Moreover, in 

determining the voting residence of a person courts have looked to the provisions set forth in 

R.C. 3503.02.  See State ex rel. Stine v. Brown Cty. Bd. of Elections, 101 Ohio St.3d 252, 2004-

Ohio-771, 804 N.E.2d 415, ¶15.  Among other things, R.C. 3503.02 provides that a voting 
                                                           
3 Relators raise the specter of an independent Presidential run by Donald Trump.  See Relators’ 
Merit Br. at 40-42.  Should that issue ever come before either the Secretary or this Court, the 
“good faith” disaffiliation inquiry is a fact-specific one. The facts surrounding Mr. Trump’s 
candidacy for President are not analogous to the facts of this case, and are more akin to the 
candidate activity in Morrison and Jolivette: Mr. Trump has filed with the FEC in pursuit of a 
Republican nomination, and appeared as a Republican hopeful in a nationally televised debate, 
all for the same office he would be seeking as an independent candidate in Relators’ 
hypothetical.  See id. at 41. 
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residence “shall be considered the residence of a person in which the person’s habitation is fixed 

and to which, whenever the person is absent, the person has the intention of returning,” R.C. 

3503.02(A), or “[t]he place where the family of a married person resides shall be considered to 

be the person’s place of residence . . .” R.C. 3503.02(D). Additionally, “[a] person shall not be 

considered to have lost the person’s residence who leaves the person’s home and goes into 

another state or county of this state, for temporary purposes only, with the intention of 

returning.”  R.C. 3503.02(D).   

When multiple sections of R.C. 3503.02 are applicable, “it is difficult to find by clear and 

convincing evidence that a person is not a resident of the county claimed” simply because one 

provision is satisfied and another is not.  State ex rel. Husted v. Brunner, 123 Ohio St. 3d 288, 

2009-Ohio-5327, 915 N.E.2d 1215, ¶ 27.  That is, “[t]he rules which the General Assembly 

specified were apparently intended to enable an individual in such a situation to select as his 

residence some place which fairly conformed with one or more of the several rules specified, 

even though it might not conform with some of the other rules so specified or might not be his 

domicile.” Id. at ¶27, quoting State ex rel. Klink v. Eyrich, 157 Ohio St. 338, 344, 47 O.O. 198, 

105 N.E.2d 399 (1992) (Taft, J., concurring).  “Consequently, when the applicability of multiple 

sections leads to conflicting results, it cannot be shown by the heightened standard of clear and 

convincing evidence that the person is not a resident of that county, and great weight must be 

accorded to the person’s claimed voting residence.”  Id.   

In reviewing the record, the Secretary did not abuse his discretion in finding there was 

sufficient evidence that Mr. Bernabei’s statement of candidacy satisfied the residency 

requirements set forth in R.C. 3513.261.  This Court has routinely held that it does not substitute 

its “judgment for that of a board of elections if there is conflicting evidence on an issue.”  State 
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ex rel. Commt. for the Referendum of Lorain Ord. No. 77–01, 96 Ohio St.3d 308, 2002-Ohio-

4194, 774 N.E.2d 239, ¶ 47, quoting State ex rel. Wolfe v. Delaware Cty. Bd. of Elections, 88 

Ohio St.3d 182, 185, 724 N.E.2d 771 (2000). The Court has specifically applied this principle to 

deny writs challenging decisions of boards of elections on candidate-residence issues.  Herdman 

v. Franklin Cty. Bd. of Elections, 67 Ohio St.3d 593, 596, 621 N.E.2d 1204 (1993); State ex rel. 

Clinard v. Greene Cty. Bd. of Elections, 51 Ohio St.3d 87, 88, 554 N.E.2d 895 (1990) (“There is 

no abuse of discretion when the board reaches its decision based on substantial though 

conflicting evidence”).  For example, in State ex rel. Duncan v. Portage Cty. Bd. of Elections, 

115 Ohio St.3d 405, 2007-Ohio-5346, 875 N.E.2d 578 and State ex rel. Stine v. Brown Cty. Bd. 

of Elections, 101 Ohio St.3d 252, 2004-Ohio-771, 804 N.E.2d 415 (two cases relied upon by 

Relators), the Court specifically deferred to the judgment of the board of elections because there 

was conflicting evidence before the board of elections concerning a candidate’s appropriate legal 

residence.  

Here, there was sufficient evidence submitted that Respondents could reasonably 

conclude that at the time Mr. Bernabei filed his statement of candidacy, he intended to reside at 

the 2118 University Avenue NW, Canton, Ohio address and therefore complied with the 

residence requirement set forth in R.C. 3513.261 and 3503.02(A).  Specifically, Mr. Bernabei 

entered into a month-to-month lease agreement on April 30, 2015 to lease property located on 

University Avenue.  Tr. at p. 242; Resp. Ex. E.   In doing so, Mr. Bernabei paid $1,000 for the 

first month’s rent. Tr. at p. 242-243.  Concurrently, he began the process of updating his voter 

registration to reflect this new address.  Mr. Bernabei testified that on April 30, 2015, he 

completed a Voter Registration Form changing his voting residence address from 2745 Dunkeith 

Drive, Jackson Township, Ohio to 2118 University Avenue NW, Canton, Oh.  Tr. at p. 253; 
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Resp. Ex. F.   The form was dated May 3, 2015, the date Mr. Bernabei moved into the property 

and the date the form was actually filed.  Id. at 253-354.  Thereafter, Mr. Bernabei continued to 

reside at the University Avenue address and returned to that property each night until an alternate 

home that he already owned in Canton, Ohio became available.  Id. at 259.  In addition to his 

conduct, Mr. Bernabei also testified from May 3, 2015 forward he understood that his address, 

for residency purposes, was 2118 University Avenue.  Id. at 255.  In light of these facts, it was 

more than reasonable for the Secretary to conclude that, at the time he filed his statement of 

candidacy, Mr. Bernabei’s residence was at the University Avenue address, as contemplated by 

R.C. 3503.02(A).   

Although Relators make a number of allegations they contend cut against Mr. Bernabei’s 

claimed residency, these arguments do not overcome Relators’ high burden of demonstrating by 

clear and convincing evidence that Mr. Bernabei did not in fact intend to reside at the University 

Avenue property.  First, Relators argue that because Mr. Bernabei ultimately moved to a second 

residence in Canton on Lakecrest Street (property he already owned), he never really intended to 

make the 2118 University Avenue property his residence.  Compl., ¶ 122.  But the record is 

replete with conflicting evidence such that Respondents could reasonably conclude Mr. Bernabei 

did intend to return the University Avenue residence at the time he filed his statement of 

candidacy.  In fact, Mr. Bernabei testified (and there is no evidence to the contrary) that he began 

residing at the University Avenue property beginning May 3, 2015 and returned every 

consecutive night until an alternate home that he owned in Canton, Ohio became available. Tr. at 

p. 259.    

At the time Mr. Bernabei moved to the University Avenue property, he and his wife also 

owned a home at 441 Lakecrest Street NW in Canton, Ohio.  Tr. at p. 237.  He and his wife 
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leased that property to tenants who could not initially vacate the premise when Mr. Bernabei was 

ready to move to Canton. Tr. at pp. 238-239.  Although the tenants at the Lakecrest property had 

advised Mr. Bernabei they were eventually planning to move, Mr. Bernabei testified neither he 

nor the tenants knew when they would actually be out of the property.  Id. at pp. 238-239.  Of 

course Mr. Bernabei hoped that he and his wife would eventually be able to move into the 

Lakecrest property that they already owned, but at the time he filed his statement of candidacy he 

had no assurances as to when that might be.  Id.  In light of this, Bernabei located and leased the 

University Avenue property with the intention of making that the address where he would reside 

and continue to return for an indefinite period of time.  Id. at p 255.   

On May 3, 2015, Mr. Bernabei began moving his belongings into the University Avenue 

property.  Id. at p. 258.  Mr. Bernabei began living at the University Avenue property beginning 

May 3 and consistently returned to that address through May 6, 2015.  Id. at p. 259.  It was not 

until the Lakecrest property became available that he vacated the University Avenue property.  

Id.  Moreover, there is no evidence in the record to suggest that, had the Lakecrest property not 

become available on May 7, 2015, Mr. Bernabei would not have continued to return to the 

University Avenue property.   

Ohio law does not set forth a specific time frame upon which one must continue to reside 

at a voting residence.  Where the intention, at the time of registration, is to return to the property, 

proper voting residence is established.  See R.C. 3503.02(A); State ex rel. Husted v. Brunner, 

123 Ohio St.3d 288, 2009-Ohio-5327, 915 N.E.2d 1215.  And Mr. Bernabei’s desire to 

eventually move to property that he already owned in Canton, Ohio does not undercut his 

intentions when submitting his statement of candidacy, as he established that he had no way of 

knowing when that property might become available.  Additionally, unlike the candidate in 
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Duncan who refused to testify as to where he usually slept at the time he submitted his statement 

of candidacy (Duncan, 115 Ohio St.3d at ¶ 17), Mr. Bernabei has established that from the time 

he filed his statement he slept at the University Avenue property until subsequent property in 

Canton became available.  And unlike the candidate in Stine, who testified that if he lost the 

election he would return to his former address outside the county in which he was running (Stine, 

101 Ohio St.3d at ¶ 7), Mr. Bernabei’s subsequent move into the Lakecrest property was within 

Canton – the very place he intends to reside and run for Mayor.   

Next, Relators argue that Mr. Bernabei’s conduct when moving into the University 

Avenue residence did not suggest an intent to stay.  Compl., ¶¶ 125, 127.  However, as has been 

set forth above, there is sufficient evidence in the record (such as Mr. Bernabei’s testimony that 

he stayed at the property consistently until the Lakecrest property came available, paying up 

front for a full month’s rent) that the Secretary could conclude Mr. Bernabei satisfied the 

residency requirements.  Given what turned out to be a short time frame between when Mr. 

Bernabei moved to the University Avenue address and when the Lakecrest property became 

available, it is understandable that Mr. Bernabei did not have an opportunity to move more 

significant furnishings into the property.  Additionally, Mr. Bernabei testified that he did not 

require much.  Tr. at 258. Nor would one have necessarily expected that Mr. Bernabei would 

have already changed his mailing address or forwarded his mail, particularly where he testified 

that much of his time during this period was consumed with the petition process.  Tr. at pp. 257-

258.  

Finally, Relators argue that R.C. 3503.02(D) (providing that “the place where the family 

of a married person resides shall be considered to be the person’s place of residence”) contradicts 

Mr. Bernabei’s residence in Canton, Ohio because at the time his statement of candidacy was 
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filed, Mr. Bernabei’s wife still lived in Jackson Township.  Tr. at p. 263.  However, this 

argument disregards this Court’s prior holding in State ex rel. Husted v. Brunner that it is 

impermissible to elevate, without reasonable justification, one provision of R.C. 3503.02 over 

another where the language of all provisions is mandatory.  2009-Ohio-5327, ¶ 32.  Here, as in 

Husted, there is sufficient evidence to support the Secretary’s decision that Mr. Bernabei 

satisfied R.C. 3503.02(A) (demonstrating intent to return to the University Avenue property such 

that the University Avenue property was Mr. Bernabei’s intended residence).  The Secretary was 

not, therefore, required to treat Mrs. Bernabei’s residence as dispositive.  State ex rel. Husted at ¶ 

33.   

In fact, none of Relators’ allegations are dispositive of Mr. Bernabei’s residency, 

particularly when Mr. Bernabei testified that his intention was to make the University Avenue 

property his residence and where the record reflects that at the time Mr. Bernabei filed his 

statement of candidacy, he had (1) registered as a voter in Canton, Ohio, (2) entered into a lease 

agreement and paid the first month’s rent at a residence in Canton, Ohio, (3) moved belongings 

into that property, (4) upon return from a vacation physically moved into that property, and (5) 

consistently returned to the property each night until an alternate residence in Canton, Ohio (one 

that he owned) became available.   

To the extent Relators have submitted conflicting evidence related to Mr. Bernabei’s 

residency, they had to demonstrate by clear and convincing evidence that Mr. Bernabei’s voting 

residency was in fact not proper.  That the Secretary found that Relators failed to do so was well 

within in his discretion and supported by evidence set forth in the record.  Accordingly, that 

finding should not be disrupted. 
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V. Conclusion  

 For all the foregoing reasons, this Court should deny the Relators’ extraordinary request 

for a peremptory writ of prohibition.  Based upon the evidence submitted, Respondents 

reasonably concluded within their sound discretion that Mr. Bernabei sufficiently disaffiliated 

with the Democratic Party and became a residence of Canton, Ohio as required under Ohio law.  

 This Court should not disrupt that finding. 
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MR. BERNABEI 

 

There is little doubt Mr. Bernabei took calculated efforts to disaffiliate from the Democratic 

Party. Thus, in breaking this tie vote, the determination must be whether Mr. Bernabei’s 

disaffiliation from the Democratic Party was made in good faith. Chairman Ferruccio and Board 

Member Sherer claim that Mr. Bernabei failed to disaffiliate from the Democratic Party in good 

faith.  I acknowledge that evidence highlighted by Members Ferruccio and Sherer reflects Mr. 

Bernabei’s long-standing affiliation with the Democratic Party. However, the Ohio Supreme 

Court has noted that “disaffiliation by definition presumes a history of support for or 

membership in a political party,” and if evidence of affiliation “standing alone, could trump a 

declaration of disaffiliation, then disaffiliation would never be possible.”
 3

 Thus, proving that Mr. 

Bernabei failed to disaffiliate from the Democratic Party in good faith requires more than a 

recitation of his past political activity. It requires clear and convincing evidence that Mr. 

Bernabei’s declaration was motivated by something other than a sincere change of ideology. 

 

“Clear and convincing” evidence is that measure or degree of proof which will produce in the 

mind of the trier of facts a firm belief or conviction of the allegations sought to be established.
4
  

No evidence in the record before me imparts a firm belief or conviction that Mr. Bernabei’s 

disaffiliation from the Democratic Party was not made in good faith. Instead, the record reflects 

that Mr. Bernabei expressed a change in ideology leading to his disaffiliation from the 

Democratic Party, and his actions in furtherance of that change are clear.   

His situation is factually distinguishable from Mr. Jolivette’s in an important way.
5
 Unlike Mr. 

Jolivette, Mr. Bernabei did not file a declaration of candidacy and petition for the partisan 

primary election, and then file a nominating petition for the general election, claiming to be 

independent, only after becoming aware that his first petition was insufficient and he would not 

qualify for the ballot. Instead, Mr. Bernabei did not decide to run for office until well after the 

primary election, and appears to have taken every reasonable step he could have taken to 

disaffiliate from the Democratic Party before filing his independent candidate nominating 

petition for the general election. Ohio law provides him no other avenue for disaffiliation than 

the one he chose.   

Protestors also allege that Mr. Bernabei does not have a qualifying voting residence in the city of 

Canton. However, the record does not support this assertion either. Mr. Bernabei submitted a 

voter registration update form, signed a lease for the University Avenue apartment, moved 

belongings into the apartment, and slept there. The fact that he would later move into a home at 

another address in Canton, that was not available when he signed the apartment lease, is of little 

significance. The Ohio Supreme Court has noted that a “person’s intent is of great import,”
6
 and 

no evidence in the record before me imparts a firm belief or conviction that Mr. Bernabei’s 

actions exhibited anything but an intent to reside in the city of Canton. 

 

                                                           
3
 State ex rel. Davis v. Summit Cty. Bd. Of Elections, 137 Ohio St. 3d 222 (2013). 

4
 Cross v. Ledford, 161 Ohio St. 469 (1954). 

5
 Jolivette v. Husted, 694 F. 3d 760 (6

th
 Cir. 2012). 

6
 Stine v. Brown Cty. Bd. Of Elections, 101 Ohio St.3d 252 (2004). 
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Without clear and convincing evidence that Mr. Bernabei’s disaffiliation from the Democratic 

Party was not in good faith or that Mr. Bernabei did not intend to reside in Canton, I break the tie 

in favor of certifying Mr. Bernabei’s independent candidacy for Mayor of Canton to the 

November 3, 2015 General Election ballot.  

MR. CICCHINELLI, JR. 

Engaging in a similar analysis of the record in Mr. Cicchinelli, Jr.’s case, I arrive at the same 

conclusion. Once again unlike Mr. Jolivette, Mr. Cicchinelli, Jr. did not seek to run in a party 

primary election before filing a nominating petition as an independent candidate for the general 

election, and a recitation of past political activity does not impart a firm belief or conviction that 

Mr. Cicchinelli, Jr.’s motivation was insincere.  

Without clear and convincing evidence that his disaffiliation from the Democratic Party was not 

in good faith, I also break this tie in favor of certifying Mr. Cicchinelli, Jr.’s independent 

candidacy for Mayor of Massillon to the November 3, 2015 General Election ballot. 

Sincerely,  

 

 

 

Jon Husted  

 

cc: Members of the Stark County Board of Elections 
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