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MEMORANDUM  

 

I. INTRODUCTION 

 

Now comes Appellant Senayt Fekadu
1
 (“Appellant” or “Ms. Fekadu”), by and through 

undersigned counsel, and hereby respectfully requests that this Honorable Court deny 

Relator/Appellee N.G’s Motion for Sanctions (“Motion”), filed on August 11, 2015
2
. It is 

important for the Court to note that this is not the first time that Relator/Appellee N.G. 

(“Appellee”) has filed for sanctions against Appellant Senayt Fekadu (“Appellant” or “Ms. 

Fekadu”) and her counsel. In the case below, Appellee filed for sanctions on November 7, 2014 

with the Ohio Court of Appeals for the Eighth District (“Eighth District”), alleging two (2) of the 

same improprieties that he does in his instant Motion. Specifically, he claimed sanctions were 

warranted because (1) Ms. Fekadu falsely claimed the custody order entered by the Arlington 

Domestic Relations Court on June 5, 2012 was vacated, and (2) Ms. Fekadu and her counsel 

stated they were unaware of the Complaint for Writ of Prohibition (“Writ”)  until after the Writ 

was granted. The Eighth District denied outright Appellee’s Motion for Sanctions on or about 

January 14, 2015. Now, Appellee brings the same unjustified arguments to this Court, and adds 

the baseless claim that Ms. Fekadu has no standing to bring her appeal. Appellee’s Motion is 

                                                      
1
 Appellee’s allegation that Ms. Fekadu did not comply with the Rules of Superintendence for the 

Courts of Ohio is unfounded. Supp.R. 45(D) advises parties to omit personal identifiers prior to 

the submission of a filing. However, it is unnecessary for Ms. Fekadu to omit her full name from 

her filings. Supp.R. 44(H) defines “Personal identifiers” as “social security numbers, except for 

the last four digits; financial account numbers, including but not limited to debit card, charge 

card, and credit card numbers; employer and employee identification numbers; and a juvenile’s 

name in an abuse, neglect, or dependency case, except for the juvenile’s initials or generic 

abbreviations such as ‘CV’ for ‘child victim.’” Accordingly, as Ms. Fekadu is not a minor, she 

was not required to omit her full name from the filings.  
 
2
 Relator/Appellee N.G. attached an inaccurate Certificate of Service to his Motion for Sanctions, 

wherein he claimed a “Motion to Strike” was filed on May 29, 2015. This is not true. A Motion 

for Sanctions was filed on August 11, 2015, according to the Court’s Docket.  
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nothing more than a ploy to bolster the arguments in his merit brief, and should be disregarded 

by this Court. Accordingly, for the reasons that follow, Appellee’s Motion should be denied.  

II. ARGUMENT 

 

Rule 11 of the Ohio Rules of Civil Procedure states, in pertinent part, that an attorney or 

party must certify “that the attorney or party has read the documents; that to the best of the 

attorney’s or party’s knowledge, information and belief that there is good ground to support it; 

and that it is not interposed for the purpose of delay.” Civ. R. 11. Similarly, Supreme Court Rule 

of Practice 4.03(A) provides that the Supreme Court may impose sanctions when it determines 

“that an appeal or other actions is frivolous or is prosecuted for delay, harassment, or any other 

improper purpose.” S.Ct.Pract.R. 4.03 further provides, “An appeal or other action shall be 

considered frivolous if it is not reasonably well-grounded in fact or warranted by existing law or 

good-faith argument for the extension, modification, or reversal of existing law.” S.Ct.Pract.R. 

4.03. As detailed below, Ms. Fekadu’s appeal was not brought for the purpose of delay, but 

rather in an effort to have the Uniform Child Custody Jurisdiction and Enforcement Act 

accurately and consistently applied in Ohio. Ms. Fekadu’s arguments were well-founded in fact 

and warranted by existing law. Appellee’s Motion is entirely unwarranted.  

 As set forth in his Motion, Appellee seeks sanctions based on three (3) grounds, which 

will be addressed in turn: 

(1) Statements made by Ms. Fekadu and her Counsel that the June 5, 2012 Order in 

Virginia has been Vacated.  

 

Appellee continues to advance the argument that the June 5, 2012 order of the Virginia 

court remains in full force and effect, and claims that “Virginia has recently enforced the June 5, 

2012 order”.  (Motion at 8).  However, Appellee completely distorts the factual and procedural 
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posture of the events surrounding the June 5, 2012 order in a further attempt to have this Court 

impose sanctions on Ms. Fekadu and her counsel. 

As set forth in Ms. Fekadu’s Motion to Supplement the Combined Motion (“Motion to 

Supplement”), filed on November 3, 2014 in the Eighth District (Case No. 101425), Ms. Fekadu 

filed an Emergency Appeal and Motion to Dismiss and/or Vacate the September 9, 2014 order to 

enforce the June 5, 2012 custody order in the Virginia litigation (the “Virginia Appeal”).  The 

sole purpose of Ms. Fekadu’s Virginia Appeal is for the Virginia Circuit Court to clarify and 

confirm that its May 23, 2014 Order of Dismissal in the Virginia litigation obviously dismissed 

the underlying June 5, 2012 order, which was the subject of said litigation, and conceded 

jurisdiction over the parties pending custody petitions to the Ohio court (because the Ohio court 

properly determined that Ohio is the “home state” of the children).  On October 28, 2014, the 

Arlington County Circuit Court continued the hearing on the Virginia Appeal to allow the Eighth 

District to render a decision as to whether the Writ should be vacated.  (See Ms. Fekadu’s 

Motion to Supplement at Exhibit A).   

In response to Appellee’s motion for sanctions in the Eighth District, Ms. Fekadu’s 

Virgina Counsel, Paul Smollar, Esq., provided an affidavit attesting to the procedural posture to 

date in the Virginia litigation.  (See Affidavit of Paul Smollar, attached hereto as Exhibit A).  In 

this Affidavit, Mr. Smollar presents additional important facts which not only refute Relator’s 

distortion of the factual and procedural posture regarding the June 5, 2012 order contained in his 

response to Ms. Fekadu’s Combined Motion, but also demonstrate good grounds for Ms. 

Fekadu’s Combined Motion, and her appeal to this Court. (See generally Exhibit A). 

Specifically, the Affidavit presents facts relevant to whether the June 5, 2012 custody order in 

the Virginia Litigation is still binding, Ms. Fekadu’s Virginia Appeal regarding the September 9, 
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2014 hearing in Virginia, and the effect of a determination that Ohio is the home state of the 

parties’ children. (Exhibit A at ¶¶6-8). 

As it relates to Appellee’s instant Motion, the Virginia court’s “enforcement” of the June 

5, 2012 order has been, and remains, disputed, and the Virginia Circuit Court’s affirmation of its 

dismissal of said order is pending.  Again, not surprisingly, Appellee failed and/or refused to 

bring any of these developments to this Court’s attention.  (See, generally, Motion).  Instead, 

Appellee continues to present his distorted view of the facts to this Court, this time in his request 

for sanctions. (See Motion at 20).  Accordingly, Appellee’s Motion should be denied.   

(2) Statements made by Ms. Fekadu and her counsel that they did not know of the 

existence of the Complaint for Writ of Prohibition until October 16, 2014. 

 

As more fully set forth in the record, including in Ms. Fekadu’s Merit Brief, her Reply 

Brief, as well as her Combined Motion in the Eighth District, neither Ms. Fekadu nor 

undersigned counsel was aware that the Complaint for Writ of Prohibition (“Complaint”) had 

been filed in May 2014, until on or about October 16, 2014, when Appellee arrived at the 

children’s school in Pepper Pike, Ohio. 

Appellee has not provided any evidence on the record, or to this Court in particular, 

which directly controverts Ms. Fekadu’s or her counsel’s statement that they were unaware of 

the Writ until October 16, 2014. Notably, Appellee did not produce, nor allege, any 

correspondence, cover letter, fax, or email to Ms. Fekadu or her counsel, or any certified mail 

return receipt demonstrating that a service copy of the Complaint had been sent, let alone a 

courtesy copy of the Complaint, to undersigned counsel at any point in time.  Nor did Appellee 

provide any affidavit averring that any such service of the Complaint had been made upon either 

Ms. Fekadu’s Ohio or Virginia counsel, or that he had provided undersigned counsel a courtesy 

copy of the Complaint at any time.  Appellee has simply failed to demonstrate that Ms. Fekadu 
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had any knowledge of the Complaint sufficient to allow her to intervene in the proceedings at 

any point prior to when she did.  

Appellee claims that both Ohio and Virginia counsel for Ms. Fekadu had “actual 

knowledge of the filing of the Complaint for Writ of Prohibition no later than May 23, 2014.” 

While Appellee asserts this is a “verifiable truth,” he cites no evidence on the record, or 

otherwise, to support his baseless claim.  However, the record clearly demonstrates that 

Appellee’s contention in this regard is erroneous. Ms. Fekadu’s Virginia and Ohio counsel, Paul 

Smollar, Esq. and Robert Dubyak, Esq., respectively, prepared affidavits in support of Ms. 

Fekadu’s Brief in Opposition to Relator’s [Appellee N.G.] Motion for Sanctions Against 

Intervenor and Intervenor’s Counsel in the Eighth District. (Copies of Mr. Smollar’s Affidavit 

and Mr. Dubyak’s Affidavit are attached hereto as Exhibits B and C, respectively). In response 

to Appellee’s claims that Mr. Smollar was handed the Complaint for Writ of Prohibition on or 

about May 23, 2014, Mr. Smollar stated that he had “no recollection of having been handed the 

Ohio pleading call [sic.] a Writ of Complaint.”  (See Exhibit B, ¶3).  Similarly, Mr. Dubyak 

stated that he “was never served, personally or otherwise, with a copy of Relator’s Complaint for 

Writ of Prohibition at any time after it was filed in May 2014.” (See Exhibit C, ¶4). 

Further, there is no basis on the record to support Appellee’s claim that Ms. Fekadu or 

her counsel had actual knowledge of the Complaint on May 23, 2014, and that she acknowledges 

as much in her Reply Brief. Appellee is misreading Ms. Fekadu’s Reply Brief, wherein she 

references Appellee’s cite to a transcript from a September 9, 2014 hearing.  (Fekadu Reply 

Brief, p. 8) In fact, the September 9, 2014 hearing transcript is the only Virginia transcript on the 

record. Appellee has never produced the transcript from the May 23, 2014 hearing, although he 

has consistently claimed that this transcript shows the misconduct of Ms. Fekadu and her 
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counsel. Indeed, Appellee states in his Motion that the transcript from the May 23, 2014 hearing 

in Virginia will verify that Ms. Fekadu had knowledge of the Complaint; yet, he fails to attach 

the transcript or otherwise provide proof of his assertion.  If this transcript is as pivotal to the 

Appellee’s position as he claims, why has he left it out of the record to date?  

At no time during the pendency of this case, has Appellee ever produced an affidavit 

averring under oath or otherwise demonstrating that Appellee, or his counsel, ever informed Mr. 

Dubyak of the Complaint, or provided him with a copy of the same. Clearly this is because 

neither Appellee nor his counsel made any such efforts. (Exhibit C, Dubyak Affidavit at ¶¶4-5) 

Moreover, the record reflects that Mr. Dubyak simply had no knowledge of the Complaint being 

filed in May 2014 until on or about October 16, 2014, when Ms. Fekadu called him to tell him 

that Appellee arrived at the minor children’s school in Pepper Pike, Ohio, to remove them and 

take them to Virginia.  (Exhibit C at ¶7).  Thereafter, Ms. Fekadu took immediate steps seeking 

to protect her interests and those of her children by filing her Combined Motion.  (Exhibit C at 

¶8).  

Without any legitimate support therefore, Appellee’s Motion asks this Court to impose 

sanctions upon Ms. Fekadu and her counsel for intentionally lying about having no knowledge 

that the Complaint had been filed. This, despite the fact that Ms. Fekadu and her counsel have 

been involved in extensive, intrastate litigation for three years so that Ms. Fekadu can protect her 

interests and those of her minor children.  Appellee’s argument simply defies logic and common 

sense that Ms. Fekadu would not attempt to intervene in the Eighth District action regarding the 

Writ, had she had notice of Appellee’s filing of his Complaint for the same.  Accordingly, 

Appellee’s Motion should be denied.  
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(3) Ms. Fekadu and her Counsel Raised an Issue on Appeal for which they Lack 

Standing.  

 

As set forth more fully in Ms. Fekadu’s Reply Brief (p. 12-14), Ms. Fekadu had standing 

to challenge the Eighth District’s decision granting the Writ. The Eighth District’s Journal Entry 

denying her Combined Motion was ambiguous with respect to whether it intended to deny both 

the motion for relief from judgment, as well as the motion to intervene, or solely the motion for 

relief. The January 14, 2015 Journal Entry (the “Appealed Journal Entry”) stated, “Combined 

motion to intervene as respondent S.F. and emergency motion for relief from order is denied.” 

However, the Eighth District proceeded to cite only facts relevant to the denial of Ms. Fekadu’s 

motion for relief from the Writ. Hence, Ms. Fekadu was entitled to appeal the Eighth District’s 

decision as set forth in the Appealed Journal Entry, which necessarily entailed addressing the 

merits of the Writ in response to the Eighth District’s findings on the same.  

Ms. Fekadu did not “clearly and unambiguously” lack standing, as the Appellee has 

claimed in his Motion. (Motion at 2). To this end, each party in this Appeal has a different 

position on the procedural posture of this case in the Eighth District. Ms. Fekadu has consistently 

maintained, as discussed above, that the Appealable Journal Entry was unclear with respect to its 

procedural impact. Appellee contends that Ms. Fekadu’s motion to intervene was denied. The 

other Appellees in the case, the Cuyahoga County Court of Common Pleas, Juvenile Division, 

and the Honorable Alison L. Floyd (the “Juvenile Court”), maintained that the Eighth District 

allowed Ms. Fekadu to intervene, stating “But nothing in the text of the Court of Appeals’ 

January 14, 2015 order indicates that it had precluded Mother from intervening to be heard in the 

case.” (See Merit Brief of the Juvenile Court at 13). It does not follow that Ms. Fekadu “clearly 

and unambiguously” lacked standing for her appeal of the decision upholding the Writ, when 
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each of the parties to the appeal has a different understanding of the procedural posture in the 

Eighth District. 

 Further, the legal precedent Appellee provided with respect to the issue of standing is 

distinguishable from Ms. Fekadu’s appeal. As argued in her Reply Brief (See Reply Brief at 14), 

unlike the appellant in Sawicki v. Court of Common Pleas of Lucas County, et. al. (“Sawicki”), 

121 Ohio St.3d 507, 20019-Ohio-1523, 905 N.E.2d 1192, ¶18, Ms. Fekadu is not using her 

motion to intervene as a vehicle to challenge the underlying judgment. Rather, she is directly 

challenging the Appealed Journal Entry, wherein the Eighth District denied her Combined 

Motion to Intervene as Respondent Senayt Fekadu and Emergency Motion for Relief from Order 

(the “Combined Motion”), and issued findings in support of the Writ. Appellants are permitted to 

appeal the denial of both a motion to intervene and a motion to vacate a judgment. See Dep’t of 

Pub. Safety v. Buckley, 11th Dist. No. 2006-L-101, 2007-Ohio-4628, ¶11 (Eleventh District 

considered appellants’ motion to vacate and motion to intervene simultaneously where the facts 

relating to each assignment of error were interrelated). Thus, Ms. Fekadu has support in law and 

in fact for her arguments seeking to appeal the granting of the Writ. Accordingly, Appellee’s 

Motion should be denied.  

III. CONCLUSION  

 

As set forth above and more fully in Ms. Fekadu’s Merit Brief and Reply Brief, Ms. 

Fekadu has good grounds to support the arguments contained therein. Ms. Fekadu’s appeal in 

this matter is not frivolous, and it was not brought with intent to delay or otherwise harass 

Appellee. In fact, if any pleading were submitted in a blatant attempt to delay these proceedings, 

or to harass Ms. Fekadu and her counsel, it is Appellee’s instant Motion. Therefore, Ms. Fekadu 

respectfully requests that this Court deny Appellee’s Motion.  
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