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YARBROUGH, P.J.
| 1. Introduction
{9 1} Appellants, Scott and Dawn Sith, appeal the judgment of the Ottawa
County Court of Common Pleas, granting swnmary judgment in favor of appellee, Erie

Insurance Company. For the following reasons, we reverse.

EXHIBIT

[
ALL-STATE LEGAL®




A. Facts and Procedural Background

{1 2} The facts relevant to our disposition of this appeal were stipulated béfore the

trial court, in relevant part, as follows:
1. Plaintiff Scott L. Smith (“Mr. Smith”) was involyed in a single-
vehicle accident during the late evening hours of Monday, ffuly 25,2011
~ Portage Township, Ottawa County, Ohio. M. Smith claims that he was

proceeding southbound on CR0034 aka Plasterbed Road, approaching the

intersection of TR0264 aka Schiew Road, when a northbound vehicle on

Plasterbed Road went left of center, entering Mr. Smith’s lane of travel, and

that in order to avoid a collision Mr. Smith swerved his vehicle Off of the

right side of the roadway whe.re_ it struck several trees. The parties stipulate

and agre:;c that the above is and should be considered Mr. Smith’s

“testimony™ fbr the purpose of this action. '

2. The Smith vehicle did not come into actual physical contact with
the claimed northbound véhiclc (which Mr. Smith describes as a dark-
colored sport uti lity' vehicle); further, there was r.1c') physical evidence
collected or documented at the scene (e.g. debris and/or slid marks, etc.)
[confirming] the vehicle’s existence.

3. Mzr. Smith hﬁs not been able to locate the claimed northbound

vehicle and/or to identify its owner or operator.




4. Other than Mr. Smith, there are no identifiable witnesses to the
accident,

5. Following the accident, Mr. Smith discussed this matter with:
1) a 9-1-1 operator; 2) an investigating officer of the Ohio State Highway
Patrol (“OSHP™); and 3) various medical practitioners. In each of these
instances, Mr. Smith described the circumstances leading up to the accident
in terms similar to thoge set forth in paragraph 1, above — that is, that he had
swerved his vehicle off of the roadway in order to avoid a collision with
another vehicle which had crossed the centerline and fherel_ay entered his
vehicle’s lane of travel. [The parties attached copies of the 9-1-1 transcript,
the OSHP crash 1ep0ftlscene photographs, and Mr, Smith’s medical reports
to the stipulation of facts].

6. As of the date of the accident, Mr. Smith was a named-insured

“under a policy of automobile insurance issued by Erie Insurance Co1ripany

(“Erie”) — speoiﬁcally,'Policy No. Q12-6304152, and hereafter “the Erie
Policy” * * *, In most pertine.nt part, the Erie Policy states as follows: |

“Uninsured motor vehicle” means a “motor vehicle:” |

LI

3. which is a hit-and-run “motor vehicle.,” The identity of the driver
and owner of the hit-and-run vehicle must be unknown and there must be

independent corroborative evidence that the negligence or intentional acts




of the driver of the hit-and-run vehicle cavsed the bodily injury. Testimony

of “anyone we protect” seeking recovery does not constitute independent

corroborative evidence, unless the testimony is supported by additional

evidence, |

7. Mr. Smith has presented a ciaim for uninsured motorist benefits
under the Erie Policy.
| 8. Eriehas denied Mr. Smith’s claim.

{9/ 3} Following Erie’s denial of Mr. Smith’s clai.m, appellarits filed this action
alleging, inter alia, breach (;'If contract. Thereafter, on May 3, 2013, Erie filed a motion
. for summary judgment, arguing that it was entitled to summary judgment on all of
appellants’ clailms because appellants failed to proffer the “independent third party
testimony” that. was necessary to prevail in a claiin for uninsured xﬁotorist benefits under
the terms of the Erie Policy and applicable Ohio law.

{4 4} In response to Erie’s motion fqr summary judgment, appellants, on May 24,
2013, filed their own motion for summary judgment, in which they opposed Erit_a’s
motion and argued that they were entitled to judgment because they submitted sufficient
“additional evidence,” as required under tﬂe terms of the Erie Policy, to establish that the
July 25, 2011 accident was caused by the driver of the unidentified motor vehicle.

{{/ 5} On November 14, 2014, the trial court issued its decision on the cross-
motions for summary judgment, concluding that the evidence submitted by appellants did

not constitute independent corroborative evidence insofar as the contents of each piece of




evidence stemmed from statements given by Mr. Smith himself. Consequently, the trial
court granted Erie’s motion for summary judgment and denied appellants’ motion for
summary Judgment Appellants’ tnnely appeal followed
B Assngnment of Error
{q] 6} On appeal, appellants assert one assignment of error:

Assignment of Error No | Thc Trial Court erred by granting Erie’s
motion rfor summary judgment, and denying Smiths’ motion for summary
jndgment, by determining, as a matter of law, that the 911 transcript/audio

. recording, tﬁc OSHP érash Report/Scene Photographs, and the medical

records did not constitute “additional evidence” to support Mr. Smith’s

testimony and establish the accident was caused by an uninsured motor

vehicle.

II. Analysis

{§ 7} In appellants’ sole assi gmncnt of emror, they argue that the frial court erred in
granting Erie’s motion for summary judgment and denying ‘thair motion for swmmary
judgment. |

{1 8} We review the court’s decision on summary judgment de novo, applying the
same standard és the trial counrt. Jensen v. AdChoice, Inc., 6th Dist. Lucas No.
1-14-1014, 2014-Ohio-5590, § 11, citing Lorain Natl. Bank v. Saratoga Apts., 61 Ohio
App.3d 127, 129, 572 N.E.2d 198 (9th Dist.1989). Under Civ.R. 56(C), summary

judgment is appropriate where (1) there is no genuine issue as to any material fact, (2) the




moving party is entitled to judgment as a matter of law, and (3) reasonable minds can
come to but one conclusion, and viewing the evidence in the light most favorable to the |
non-moving party, that conclusion is adverse to the non-moving party. Harless v. Willis
Day Warehousing Co., 54 Ohio St2d 64, 66, 375 N.B.2d 46 (1978).

{119} When seeking summary judgment, a party must specifically delineate the
basis upon‘“dlich the motion is brought, Mitseff'v. Wheeler, 38 Ohio St.3d 112, 526
N.E.2d 798 (1988), syllabus, and identify those portions of the record that demonstrate
the absenbe of a genuine issue of material fact. Dresher v. Burt, 75 Ohi‘o St.3d 280, 293,
662 N.E.2d 264 (1996). When a properly supported motion for summary judgment is
filed, an adverse party may not rest on mere allegations or denials in the pleadings, but
must respond with specific facts showing that there is a genuine issue of material fact,
Civ.R. 56(E); Riley v. Montgomery, 11 Ohio St.3d 75, 79, 463 N.E.2d 1246 (1984).

- {§ 10} 'fhe issue we n;ust‘rasolve,in this case is whether appellants were required
to submit independent, third-party evidence in order to establish their entitlement to
uninsured motorist benefits under the Erie Policy and applicable Ohio law.

{§ 11} Relevant .to our examination of this issue, R.C. 3937.18 states, in pertinent
-part:
(B) For purposes of any uninsured motorist coverage included in a
- policy of insurance, an “uninsured mqtorist" is the owner or operator ofa

motor vehicle if any of the following conditions applies:

A ok X




(5) The identity of the owner or operator cannot be determined, but

| indepe’ndeﬁt corroborative evidence exists to prove that the bodily injury,

sickness, disease, or death of the insured was proximately caused by the

negligence or intentional actions of the unidentified operator of the notor

vehicle. For purposés of division (B)(3) of this section, the testinony of

any insured seeking recovery from the insurer shall not constitute

indepencient corroborative evidence, unless the testimoﬁy is supported by

additional evidence. |

{4/ 12} In their appellate brief, appellants argue that the evidence they presented to
the trial court m the form of Mr. Smith’s testimony, the 9-1-1 transcript, the OSHP crash
repm'l/écene photographs, and Mr. Smith’s inedical reports, was sufficient to establish the
existepce of the uni dentiﬁcd motorist and entitled them to uninsured motorist benefits
under the Erie Policy. Thus, ap]:;e] lants contend that Erie breached the terms of the Erie
Policy by dénying their claim for uninsured motﬁrist benefits. In support of their
argument, alppellants cite our prior decision in Jngram v. State Farm Ins. Co., 6th Dist.
Lucas No. L-09i-1201, 2010-Ohio-1599,

{113} In Ingram, we reversed the decision of the Lucas County Court of Common
Pleas, which granted summary judgment to State Farm Mutual Autdlnobile Insurance
Company and Safe Auto Insurance Company on Ingram’s claiin for uninsured motorist -
benefits. In that case, Ingram was operating an automobile owned by Thelma Stovall,

who was a passenger in the vehicle at the time of the accident. Id. at § 2. While stopped




at a red light, Stovall’s vehicle was struck by a sport utility vehicle (SUV). Following the
impact, the driv!er of the SUV fled the scene and was never identified.

{{/14} Eventually, Ingram submitted an insurance claim regarding the accident
under his policy with Safe Auto. He also sought to recover under Stovall’s policy with
State Farm. Following denial of coverage by both insurance companies, Ingram filed suit
seeking compensatory damages. Id. at { 4. The insurance companies subsequently filed
motions for summary judgment, the same being granted by the trial court. Id.

{115} On appeal, Ingram argued that he was entitled to uninsured motorist
benefits under the insurance policies, both of which included uninsured motorist coverage
pl-'ovisions similar to those contained in the Erie Policy. In particular, the State Fannl
policy defined an uninsured motor vehicle as:

* % ¥ aland motor vehicle whose owner and operator remain

unidentified but independent @noborative evidence exists to prove that the -

bodily iﬁj ury was proximately caused by the tlrﬁdentiﬁed operator of the

land motor vehicle. The testimony of an insured seeking recovery shall not

constitute indep endent corroborative evidence, unless the testimony is

supported by additional evidence. Id. at  11.

{916} In support of their position that Ingram was not entitled to uninsured
motorist benefits, State Farm and Safe Auto argued that Ingram failed to produce

“independent corroborative evidence” to show that his injuries were proximately caused




by the negligence of the unidentified hit-and-run driver, Ingram, 6th Dist. Lucas No.
. L-09-1201, 2010-Ohio-1599, at § 17.

{117} At the outset of our analysis of the parties’ arguinents, we noted: “[T]here
is no requirement in appellees’ policies, R.C. 3937.18, or [Girgis v. State Farm Mut,
Auto. Ins. Co., 75 Ohio St.3d 302, 662 N.E.2d 280 (1996)] that the ‘additional eﬁdence’
' needed to support the insured’s testimony be eyewitness testimony.” /d. at {18, We *
went on t6 exaimine the evidcncé submitted by Ingran in opposition to suminary
judgmnent, which included, inter alia, Stovall’s deposition testinony wherein he stated
that Ingrain was

| driving hiin howne because [Stovall] had had too inuch to drink. He
testified that he did not see the SUV crash into hié car because he was
looking down at the time, He testified that he heard [Ingram] warn hin that
' a car was about to collide witﬁ them and that he felt the impact of the

collision. He then heard [Ingrain] tell someone to pull over and that

another voice responded, *“I"in pulliné over.” Id. at § 19.

{4 18} Ip addition to Stovall’s deposition testinony, Ingramn subimnitted a copy of
his nedical records and the police report that was taken at the scene of the accident.
Ultinately, we concluded that the foregoing evidence was sufficient to establish that
Ingramn’s injuries were caused By a hit-and-run driver. /d. at {21.

- {419} Appellants, pointing to our decision in Jngram, contend that the evidence

subinitted in this case constituted sufficient independent corroborative evidence of the




existence of a hit-and-run driver. However, we find that Ingram is distinguishable from
this case in light of the third-party deposition testil-'nony submitted in opposition to
summaryjudgxﬁcnt i-n that case. Appellants have produced no such evidcnce_in this case.
Nonetheless, appellants cite two additional decisions, Connell v. United Servs. Auto.
Assn., 2d Dist. Montgomery No. 20282, 2004-01‘110—2726, and Rose v. City of Garfield
His., 8th Dist. Cuyahoga_ Nos. 85420 and 85426, 2005-Ohio-4165, 970 N.E.2d 464, that
they contend are “even more factually similar, since they do not involve the testimony of
a passenger or a third person.”

{4 20} In Connell, a breach of contract action was'brought by Thomas Connéll,
who suffered injuries to his left foot when he was struck by an unidentified driver.
Connell was covered by an auto policy provided by United Services Automobile
Association (USAA), which contained uninsured/underinsured motorist.coverage.
Relevant here, ?he USAA policy pfovidcd: “The facts of the accident or intentional act
must be proved. We will only. accept independent corroborative evidence other than the
testimony of a covered person making a claim under this coverage unless such testimony
is supported b)‘r additional evidence.” Connell at § 10.

{¥ 21} Following the accident, Connell filed a claim for uninsured motorist
benefits with USAA. USAA denied Connell’s claim because it found that Connell could _
not provide independent corroborative evidence of the facts of the accident. Thereafter,
Connell brought a breach of contract action against USAA. USAA eventually filed a

motion for summary judgment, which the trial cowt ultimately granted.

10.




{f22} On appeal, Connell argued that the trizﬁ court erred when it granted
USAA’s motion for summary judgment. The Second District agreed, poihting to
USAA’s provision for uninsured motorist benefits where the insured can produce
“additional evidence” to supplement the insured’s testimony. Connell, 2d Dist.
Montgomery No. 20282, 2004-Ohio-2726, at 'ﬁ] 18. The court found that this policy
provision was satisfied by Connell’s deposition testimony cdup]ed with medical evidence
of the injury he suffered. Id. at § 27.

{9 23} Likewise, in Rose, supra, the Eighth District found that a Garfield Heights
police officer, Ronald Rose, I.JI"Odu-GGd sufficient “additional evidence” to meet the
evi dentiary requirement pndcr the independent corroborative evidence test under R.C.
3937.18 and the relevant policy language. In that case, Rose was struck by an
unidentified motorist while picking up debris from the side of the road. Rose lost
consciousness as a result of the collision. Once he awakened, Rose radioed into dispatch
for help, and another officer, Lieutenant Wolske, responded to the scene. Upon arrival,
Wolske noticed that Rose’s uniform was dirty and his head and left wrist were swollen.
Rose, 8th Dist. Cuyahoga Nos. 85420 and 85426, 2005-Ohio-4165, 970 N.E.2d 464, at
9 2. Wolske transported Rose to the hospital, where Rose was diagnosed with injuries
including “blunt head trauma, multiple contusions, and traumatic microhematuria (blood
in his urine).” Id. Wolske returned to the scene of the collision, but no evidencc of the

unidentified vehicle was discovered.

11.




{ -24} Rose, who was on-~duty at the timme of the collision, cvéntually filed a
complaiﬁt against Garfield Heights and its lauto insurance carrier, Clarendon National
Insurance Company, for uﬁinsured motorist benefits under‘ the Clarendon auto insurance
policy.

{ 2.5} Following pmliminary discovery, Rose filed a motion for summary
judgment, arguing that he was entitled to uninsured motorist benefits under the Clarendon
f}olicy, which provided, in relevant part: “The facts of thé ‘accident’ or intentional act
must be proved by independent corroborative evidence, other than the testimony of the

' ‘insﬁred’ making a claim under this or similar coverage, unless such testimony is
unsupported by additional evidence.” Rose at { 16.

{1126} Clarendon also {iled a motion for summary judgment, arguing that Rose
was not entitled to uninsured motorist benefits because the coilis ion was not supported by
independeﬁ corroborative evidence. The trial court ultimately denied Rose’s motion for
summary judgment and granted Clarendon’s motion for summary judgment, finding that
Rose failed to present independent corroborative evidence to support his claim for
uninsured motorist benefits. Id. at | 4. |

{4/ 27} On appeal, Rose argued that the trial comt erred in grantin g summary |
judgment to Clarendon where the evidence he presented, which included his medical
rt-;cc'n'ds, Wolske’s report, and the report of a Nationwide Insurance Company claims
adjuster, constituted additional evidence that was sufficient to meet the evidentiary

requirement under the independent corroborative evidence test under R.C, 3937.18. The
| . ’
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Eighth District agreed, finding that Rose’s submission of the foregoing evidence created
a genuine issue of material fact as to whether the collision was caused 'by the unidentified
motorist. Id. at IOI. In so holding, the court noted that “[t]he medical records showed

~ that Ronald Rose suffered a physical injury, and Lt. Wolske was able to corroborate that

: Ronal_d Rose appeared injured and his uniforim appeared dirty.” Id. |

{{ 28} Having reviewed the facts of Connell and Rose, we agree with appellants
that these cases areranalogous to the cﬁse sub judice. Indeed, the polic)lr language in
Connell and Rose is very similar to the language contained in the Erie Policy,
Specifically, all of these policies provide for uninsured motorist benefits where the facts
of the accident are established by independent corroborative evidence consisting of the
insured’s testimony and “additional evidence.” Moreover, the evidence presented in
Connell consisted entirely of Connell’s testimony and the inedical records dcrive&
therefrom.

{{ 29} Notwithstanding the authority cited by appellants in support of their |
assignment of error, Erie insists that the trial court approptiately granted its imotion for
summary judgment under the authority of Brown v. Philadelphia Indemn. Ins. Co., 12th
Dist, Warren No, CA2010-10-094, 2011-Ohio-2217. In Brown, the Twelfth District held

| that the “additional evidence” subinitted by an insured in ordér to support a claim for
- uninsured motorist benefits “must cowme from a source otiler than the insured’s
testimony.” Id. at27. In its decision, the court examined the evidence presented by

Brown, including a police report of the accident, his 1nedical records, and an affidayit 7
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from his tre.ﬁting physician. The court found that the foregoing evidence did notl
constitute independent corroborative evidence or additional evidence that Brown’s
injuries were caused by an unidentified vehicle as required by the underiyiﬁg insurance
policy, which was similar to the Erie Policy, Rather, the court determined that Brown
“merely repackaged the statements he made to the police who investigated the incident or
to his treatir‘lg physié.ian.” Id. at § 28. Because the aforementionéd evidcnce was based
exclusively on Brown’s account of the incident, it was not “independent” or “additional” . -
as required by the insurance policy. Jd.

{4/ 30} Upon examination of the Erie Policy and the case law cited by the parties
in the present cjﬁse, we find that the uninsured motorist provision within the Brie Policy is
susceptible of at least two interpretations; one in which the “additional evidence” must be
independent, third party evidence not derived from the insured (Erie’s interpretation), and
another in which the “additional evidence” may consist of items of evidence, such as
medical records and police reports, that are based on the testimony of the insured
(appellants’ interpretation). As noted above, the policy in the present case provides, in
relevant part:

The identity of the driver and owner of the hit-and-run vehicle must

be unknown and there must be independent corroborative evidence that the

negligence or intentional acts of the driver of the hit-and-run vehicle caused

the bodily injury. Testimony of “anyone we protect” seeking recovery does

14.




not constitute independent corroborative evidence, unless the testimony is

supported by additional evidence.

{{/31} Notably, “additional evidence” is not expressly defined by the policy, nor
does the policy state that _the “additional evidence” must deri(;e from a third party
independent of the insured, as Erie suggests. Under Erie’s interpretation, the policy
provisions at issue in Ingram, Connell, Rose, Brown, and the present case could simply
read “The identity of the driver and owner of the hit-and-run vehicle must be unknown A
and there must be independent corrobor‘ative evidence that the negligence or intentionél
acts of the driver of the hit-and-run vehicle caﬁsed the bodily injury.” Indeed, the second
sentence including the term “additional evidence” seeins redundant under Bﬁe’s
‘interpretation since the usage of the phrase “independent corroborative evidence” in the
first sentence conveys the need for third party evidence. See Honzell v. Nationwide Ins.
Co., 10th Dist. Franklin No. 1 1AP-998, 2012-Ohi0-6154, 9 13 (concluding that
“corroborative evidence is ‘independent’ if it comes from a source other than the insured '
seeking coverage”); Brown at § 22 (concluding tha‘t “the term ‘additional evidence’ is
synonymous with the term ‘corroborative evidence®); Jackson v. State Farm Auto. Ins.
Co., 4th Dist. Pike No. 14CA850, 2015-Ohio-1131, 16 (citing Brown for the
~ proposition that “additional evidence” is equivalent to “corroboratife evidence”).

{1132} Having concluded that the Erie Policy is susceptible of more than one
reasonable interlﬁretation, we find that it is ambiguous re gardisig the evidentiary

requirempnts for uninsured inotorist benefits. Hacker v. Dickman, 75 Ohio St.3d 118,

15.




119-20, 661 N.E.2d 1005 (1996) (“It is only when a provision in a policy is susceptible of
more than one r.easonafale interpretation that an ainbiguity exists in which the provision
must be 1'esoivéd in favor of the insured.”). It is well-settled that “[w]here provisions of a
contract of inm;rance are reasonably susceptible of more than one interpretation, they will
be construed strictly against the insurer and liberally in favor of the insured.” King v.-
Nationwide Ins. Co., 35 Ohio St.3d 208, 519 N.E.Zd 1380 (1988), syllabus.

{Y/ 33} Because we must construe the uninsured motorist provision of the Erie
Policy in appellants’ favor, we find that the trial court erred in granting Erie’s motion for
sununary judgment.. Accordingly, appellants’ sole assignment of error is well-taken.

1018 Conc!usiﬁn

{4 34} For the foregoing reasons, the judgment of the Ottawa County Court of
Common I;ieas is reversed. This matter is remanded to the trial court for further
proceedings consistent with this decision. Appellee is ordered to pay the costs of this
appeal pursuant to App.R. 24.

{1135} We recognize that that our decision in this case is in conflict with the
decision of the Twelfth District Court of Appeals in Brown v. Philadelphia Indemn. Ins.
Co., 12th Dist. Warren No. CA2010-10-094, 2011-Ohio-2217. Therefore, pﬁ:suant to
Ohio Constitution, Article IV, Section 3(B)(4), we sua sponte certify a conflict to the
Supreme Court of Ohio for review and final determination. The subject of the conflict is
the uninsured motorist provision in an auto insurance policy, which states that the

testimony of an insured seeking recovery of uninsured inotorist benefits does not

16.




. constitute independent corroborative evidence as required by the pcﬁ icy, unless the
testimony is supported by additional evidence. The question to be resolved is whether
the policy language is ambiguous leading to an interpretation in favor of the insured that
any evidence apart from the insured’s testimony, either derived from the insured’s
testhnoﬁy or not, is sufficient to constitute “additional evidence” under t‘he pblicy, or
\Irvhcther the policy is unambiguous and the “additional evidence” must be independent of,
and not derived from, the insured’s testimony.
{4/ 36} The parties are directed to S.Ct.Prac.R. 7.01 and 7.08 for further

proceedings. |

Judgment reversed.

A certified copy of this entry shall constitiite the mandate pursuant to App R.27.
See also 6th Dist.Loc.App.R. 4.

Mark L. Pietrykowski, J. ,/J;.’l!//‘
Azrlene Singer, J. _ MIUD, j :

Stephen A. Yarbrough, P.J. JUDGE

CONCUR.
( / J8DGE

This decision is SUb_]GCt to further editing by the Supreme Court of
Ohio’s Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court’s web site at: -
hitp://www sconet.state.oh.us/rod/newpdf/?source=6.
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|Cite as Brown v. Philadelphia Indemn. Ins. Co., 2011-Ohio-2217.]
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EXHIBIT
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{41} Plaintiff-appellant, Leonard Brown, appeals from the decision of the
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Warren County Court of Common Pleas granting summary judgment in favor of

defendant-appellee, Philadelphia Indemnity Insurance Company, on Brown’s claim for



Warren CA2010-10-094

uninsured motorist coverage under his former employer's automobile insurance policy
with Philadelphia. We affirm the trial court's decision to grant summary judgment in
favor of Philadelphia.

{92} Brown was employed by Meis, LLC, to transport mentally disabled adults
to and from a work site so they could perform janitorial services under his supervision.
On May 11, 2007, Brown reported to work in Fairfield, Ohio and was told by his
supervisor to take one of the fleet vans used by Meis' employees. Brown picked up his
clients, supervised their work, and then dropped them off at their homes. After dropping
off his last client, Brown was travelling on State Route 63 in Warren County to return the
van to Meis. As he crested a hill, he saw the headlights of a vehicle driving left-of-center
coming directly toward him. Brown instinctively swerved the van to the right in order to
avoid a head-on collision. The next thing Brown remembers was waking up in the
emergency room.

{93} Brown filed a complaint against Meis' insurer, Philadelphia, in the Warren
County Court of Common Pleas, alleging that he was entitled to uninsured motorist
coverage under Meis' automobile insurance policy with Philadelphia. Philadelphia
moved for summary judgment on Brown's claim on the grounds that (1) the Ohio Bureau
of Motor Vehicles' records show that the van Brown was driving at the time of the
incident was not owned by Meis and thus was not a covered automobile under the
uninsured motorist provision of Meis' automobile insurance policy with Philadelphia, and
therefore Brown was not entitled to recover uninsured motorist benefits under the policy;
and (2) the unidentified or "phantom" vehicle that allegedly forced Brown's van off the
road did not qualify as an "uninsured motor vehicle" under the policy, because Brown
failed to present "independent corroborative evidence" to support his contention that his

injuries were caused by an unidentified vehicle that forced his van off the road.
5 Bl
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{4} The trial court refused to grant summary judgment to Philadelphia on the
issue of the van's ownership, because the only evidence that Philadelphia submitted in
support of its argument on this issue was an uncertified copy of a BMV record that
Philadelphia failed "to incorporate *** by reference in a properly framed affidavit" as
required by Civ.R. 56(C), and therefore the only evidence on the ownership issue
properly before the court was the Philadelphia policy's "Schedule of Autos You Own"
that listed the van as being one of the vehicle's owned by Meis. Nevertheless, the trial
court granted summary judgment to Philadelphia on the ground that Brown failed to
provide "independent corroborative evidence" that an unidentified or "phantom" vehicle
was the proximate cause of his injuries, and thus failed to establish the existence of a
genuine issue of material fact on whether the unidentified vehicle is an "uninsured motor
vehicle" under the Philadelphia policy.

{Y53 Brown now appeals, assigning the following as error:

{96} "THE TRIAL COURT ERRED IN GRANTING DEFENDANT-
PHILADELPHIA’'S MOTION FOR SUMMARY JUDGMENT SINCE THERE EXISTS A
GENUINE ISSUE OF MATERIAL FACT."

{97} Brown argues the trial court erred in granting summary judgment to
Philadelphia on his claim that he is entitled to uninsured motorist coverage under Meis'
automobile insurance policy with Philadelphia. We disagree.

{8} "An appellate court reviews a lower court's decision to grant summary
judgment de novo. Doe v. Shaffer, 90 Ohio St.3d 388, 390, 2000-Ohio-186. Summary
judgment is proper when there is no genuine issue of material fact remaining for trial,
the moving party is entitled to judgment as a matter of law, and reasonable minds can
only come to a conclusion adverse to the nonmoving party, construing the evidence

most strongly in that party's favor. See Civ.R. 56(C); Harless v. Willis Day Warehousing
=3
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Co. (1978), 54 Ohio St.2d 64, 66. The movant bears the initial burden of informing the
court of the basis for the motion and demonstrating the absence of a genuine issue of
material fact. Dresher v. Burt, 75 Ohio St.3d 280, 293, 1996-Ohio-107. Once this
burden is met, the nonmovant has a reciprocal burden to set forth specific facts showing
a genuine issue for trial. 1d." Ohio Valley Associated Builders & Contractors v. Rapier
Elec., Inc., Butler App. Nos. CA2010-08-217, CA2010-08-219, 2011-Ohio-160, {[11.

{19} The uninsured motorist coverage provision in the Philadelphia policy states
in pertinent part:

{910} "3.'Uninsured motor vehicle' means a land motor vehicle:

Wiy

{912} "c. Thatis a hit-and-run vehicle and neither the operator nor owner can be
identified. The vehicle must either:

{913} "(1) Hitan 'insured', a covered 'auto’ or a vehicle an 'insured' is 'occupying';
or

{914} "(2) Cause 'bodily injury' to an 'insured' without hitting an 'insured', a
covered 'auto' or a vehicle an 'insured' is 'occupying'.

{915} "The facts of the 'accident' or intentional act must be proved by
independent corroborative evidence, other than the testimony of the 'insured' making a
claim under this or similar coverage, unless such testimony is supported by additional
evidence."

{9116} This language closely tracks the language in R.C. 3937.18(B)(3), which states:

{917} "(B) For purposes of any uninsured motorist coverage included in a policy
of insurance, an 'uninsured motorist' is the owner or operator of a motor vehicle if any of

the following conditions applies:

{ﬂIS} ikdede
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{19} "(3) The identity of the owner or operator cannot be determined, but
independent corroborative evidence exists to prove that the bodily injury, sickness,
disease, or death of the insured was proximately caused by the negligence or intentional
actions of the unidentified operator of the motor vehicle. For purposes of division (B)(3)
of this section, the testimony of any insured seeking recovery from the insurer shall not
constitute independent corroborative evidence, unless the testimony is supported by
additional evidence."

{920} R.C. 3937.18(B)(3) derives from Girgis v. State Farm Mut. Auto. Ins. Co.,
75 Ohio St.3d 302, 1996-Ohio-111, wherein the court held that "R.C. 3937.18 and public
policy preclude contract provisions in insurance policies from requiring physical contact as an
absolute prerequisite to recovery under the uninsured motorist coverage provision[,]" id. at
paragraph one of the syllabus, and that "[tlhe test to be applied in cases where an
unidentified driver's negligence causes injury is the corroborative evidence test, which allows
the claim to go forward if there is independent third-party testimony that the negligence of an
unidentified vehicle was a proximate cause of the accident[,]" id. at paragraph two of the
syllabus.

{921} Neither Girgis, R.C. 3937.18, nor Philadelphia's policy defines the terms
"independent corroborative evidence" or "additional evidence." "Corroborative
evidence" is evidence that "supplements evidence that has already been given and
which tends to strengthen or confirm it[;] [i]t is additional evidence, of a different
character, to the same point." (Citations omitted.) Muncy v. American Select Ins. Co.
(1998), 129 Ohio App.3d 1, 6-7. "Independent," as used in the term “independent
corroborative evidence," means corroborative evidence from a source other than the
insured who is claiming that his injuries were caused by an unidentified vehicle. See

Hassan v. Progressive Ins. Co. (2001), 142 Ohio App.3d 671, 675. Courts have held
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that testimony from an insured's treating physician that is based entirely upon
statements made by the insured to the physician do not qualify as independent
corroborating evidence. See Combs v. Alistate Ins. Co. (June 29, 2000), Franklin App.
No. 99AP-822, *3. Likewise, courts have held that a police report that contains an
officer's statements that merely repeat what the insured has told the officer about an
occurrence for which the insured is seeking coverage are not independent corroborative
evidence. See Gayheart v. Doe, 143 Ohio App.3d 692, 696, 2001-Ohio-2520,
discussing Willford v. Allstate Indemn. Co. (Nov. 10, 1997), Franklin App. No. 97APEQ5-
657.

{922} The common, ordinary meaning of the word "additional," as used in the
term "additional evidence," is "coming by way of addition" or "added" or "further."
Webster's Third New International Dictionary (1993) 24. Moreover, as the term
“corroborative evidence" has been defined as meaning, among other things, "additional
evidence," see Muncy at 7, the term "additional evidence" is synonymous with the term
"corroborative evidence."

{923} Brown contends that under the terms of the uninsured motorist coverage
of the Philadelphia policy, an insured can prove the facts of the accident by presenting
either independent corroborative evidence, or the insured's testimony along with
"additional evidence." He asserts that he presented such additional evidence by
presenting the police report of the accident, his medical records, and an affidavit from
his treating physician, and therefore, the trial court erred by finding that the unidentified
vehicle that ran him off the road was not an "uninsured vehicle" under the Philadelphia
policy. Brown cites several cases in support of his claim that the evidence he presented
was sufficient to constitute "additional evidence" under the terms of the Philadelphia's

policy, but each of those cases is distinguishable from this one.
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{924} Forinstance, in State v. Connell, Montgomery App. No. 20282, 2004-Ohio-
2726, the plaintiff, Thomas Connell, sustained injuries to his left foot when he was struck
by an automobile while crossing a street. The driver sped away and was never
identified. The Second District Court of Appeals reversed a trial court's decision
granting summary judgment to the insurer on the basis that Connell had failed to
present independent corroborating evidence that he was struck and injured by an
unidentified vehicle. The court found that the uninsured motorist coverage of the policy
in question, which was similar to the language in the policy in this case, allowed
coverage in instances where the insured presented either independent corroborative
evidence oradditional evidence to support Connell's claim that his injuries were caused
by an unidentified vehicle. Id. at §16-18. The court concluded that Connell's medical
evidence of the injuries to his foot constituted "additional evidence," as set forth in the
policy because it was "physical evidence from which a jury might infer that Connell was
injured in the accident as he claims he was." Id.at {[18.

{925} Likewise, in Rose v. Garfield Heights, Cuyahoga App. Nos. 85420, 85426,
2005-Ohio-4165, which also involved an uninsured motorist provision similar to the one
in this case, the court noted that the plaintiff, Ronald Rose, presented additional
evidence to support his claim that he had been struck and injured by an unidentified
vehicle by presenting his medical records showing he suffered physical injury as a result
of being struck by an unidentified vehicle and the report of the police officer who
investigated the accident, who stated that at the time of the incident, Rose appeared to
have been injured and his uniform appeared to be dirty. Id. at 10.

{126} Finally, in Ingram v. State Farm Insur. Co., Lucas County App. No. L-09-
1201, 2010-Ohio-1599, the plaintiff, Robert Ingram, also presented independent

corroborative evidence that his vehicle had been struck by an unidentified vehicle driven
i .
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by a person who initially had told Ingram that he would pull over, but then sped off,
instead. Specifically, Ingram presented the deposition testimony of his passenger who
testified that while she did not actually see the unidentified vehicle collide with the
vehicle in which she and Ingram were traveling because she was looking down at the
time, she heard Ingram warn her that a car was about to collide with them, she felt the
impact of the collision, and she heard Ingram tell someone to pull over and then heard
another voice respond, "I'm pulling over." See id. at §19.

{927} By contrast, Brown failed to present either independent corroborative
evidence or additional evidence to support his claim that an unidentified vehicle had run
him off the road, thereby causing him injury, as required under terms of the uninsured
motorist coverage in the Philadelphia policy. The term "additional evidence" is
synonymous with the term "corroborative evidence." See Muncy, 129 Ohio App.3d at 6-
7 (defining corroborating evidence as "additional evidence, of a different character, to
the same point"). Moreover, the term "additional evidence" must be read in conjunction
with the other parts of the clause. See Foster Wheeler Enviresponse, Inc. v. Franklin
Cty. Convention Auth., 78 Ohio St.3d 353, 361-362, 1997-Ohio-202. When read in
context, the term "additional evidence" clearly requires that the evidence be additional to
or independent from that already provided by the insured's testimony. In other words,
the "additional evidence" must come from a source other than the insured's testimony.
See Hassan, 142 Ohio App.3d at 675.

{928} As Philadelphia points out, Brown did not present "additional evidence"
that his injuries were caused by an unidentified vehicle. Instead, the evidence he
presented merely repackaged the statements he made to the police who investigated
the incident or to his treating physician. Since the police and Brown's physician were

merely relying on Brown's account of the incident, the evidence Brown presented in
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opposition to Philadelphia's summary judgment motion cannot constitute additional
evidence. See, e.g., Hassan, 142 Ohio App.3d at 675; Combs, Franklin App. No. 99AP-
822 at*3; and Gayheart v. Doe, 143 Ohio App.3d 692, 696, 2001-Ohio-2520, discussing
Willford, Franklin App. No. 97APE05-657. Since Brown failed to offer either
independent corroborative evidence or additional evidence in support of his contention
that his injuries were caused by an unidentified vehicle, the trial court properly granted
summary judgment to Philadelphia on his claim for uninsured motorist coverage.

{929} Lastly, in light of our decision to affirm the trial court's grant of summary
judgment to Philadelphia on the basis that Brown failed to present either independent
corroborative evidence or additional evidence in support of his claim that his injuries
were proximately caused by an unidentified vehicle, we need not determine whether
Philadelphia was entitled to summary judgment on the alternative basis that Brown was
not entitled to uninsured motorist coverage under the Philadelphia policy since Meis did
not own the van that Brown was driving at the time of the incident.

{30} Brown's sole assignment of error is overruled.

{31} Judgment affirmed.

POWELL, P.J., and HENDRICKSON, J., concur.



