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Relators Renee Walker, Randy Walker, John P. Ragan, Elizabeth Athaide-Victor, 

Katharine S. Jones, Lynn Kemp, Douglas S. Arbuckle, Austin Babrow, John Howell, Richard 

McGinn and Sally Jo Wiley (“Relators”), proceeding by and through counsel, provide their merit 

brief in support of the allegations of the Verified Complaint for the granting of a Writ of 

Mandamus.

STATEMENT OF FACTS

The facts are fully set forth in Relators' Verified Complaint for Writ of Mandamus, which 

Relators incorporate herein, and summarize below:

Three committees of electors, one each in Athens, Fulton, and Medina counties, initiated, 

circulated, and filed substantially similar county Charter proposals for the November 3, 2015 

general election ballots in their respective counties.

Ballot protests were filed against the petitions to the Secretary of State. On August 13, 

2015 the Secretary issued a seven-page decision on all ballot protests. (Appendix Ex. 2.) The 

Secretary invalidated the petitions based on his assessment of the proposed Charters' substantive 

validity. Specifically, he concluded that “the petitions must be invalidated on the basis that the 

petitions fail to provide for an alternative form of government consistent with clear statutory and 

constitutional requirements, and that state law preempts any authority to regulate 'fracking' by 

political subdivisions of the state, including charter counties.” (App. Ex. 2 at 7.)

Relators filed a Complaint for Writ of Mandamus on August 19, asking this Court to 

order the Secretary to validate the petitions.
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ARGUMENT

Proposition of Law No. I: The Secretary may determine only the procedural validity of a 
petition for a county Charter, and therefore the Secretary acts outside his authority when 
the Secretary invalidates a petition based on the Secretary's view of the constitutionality of 
the proposed Charter's substance.

The validity or the invalidity of the Petition itself, not the Charter, is all that may properly

be protested to the Secretary under O.R.C. § 307.95.1 Consideration of the proposed charter's 

substance or its constitutionality is premature before the proposed charter is enacted by the 

electorate. The Secretary's August 13, 2015 denial is based on the substantive content of the 

Petitions and is therefor unlawful. The Petitions indisputably meet the requirements of law and 

have sufficient valid signatures, therefore they are valid and must appear on the ballots.

A. The Secretary of State misinterprets the scope of his authority under O.R.C. 
§ 307.95, as he may not make constitutional judgments to preemptively strike 
election propositions from the ballot.

The Secretary claims the authority to make the “final” determination of the substantive 

validity of the content of any proposed County Charter, relying on his extensive interpretation of 

“validity” in the protest review statute, O.R.C. § 307.95(C).2

The Secretary's “validity” determination under this statute is not a sweeping power to 

decide whether the substance of an initiative is in conflict with state law. Such a rule would 

1 In the second paragraph of O.R.C. § 307.94, the authority of elections officials is limited to 
reviewing whether a petition – and not the proposed Charter – meets the requirements of law 
and contains the sufficient number of signatures. See O.R.C. § 307.94 (the BOE “shall 
immediately proceed to determine whether the petition and the signatures on the petition meet
the requirements of law and to count the number of valid signatures and to note opposite each
invalid signature the reason for the invalidity”). The Secretary ignored the limited scope of 
what matters may properly be protested to him when he issued his determination letter.

2 This statute subsection provides, in full:

The secretary of state, within ten days after receipt of the protests, shall determine the
validity  or  invalidity  of  the  petition  and  the  sufficiency  or  insufficiency  of  the
signatures. The secretary of state may determine whether to permit matters not raised
by protest to be considered in determining such validity or invalidity or sufficiency or
insufficiency, and may conduct hearings, either in Columbus or in the county where
the county charter petition is filed. The determination by the secretary of state is final.
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violate fundamental separation of powers concepts, as the Secretary, as part of the executive 

branch of government, would be interpreting the law and interfering with the lawmaking process 

(violating the roles of both the judicial and legislative branches). See State ex rel. Ohio Academy 

of Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 466-67, 469, 1999-Ohio-123, 715 N.E.2d 1062 

(emphasizing that only the judicial branch determines the constitutionality of acts of other 

branches of government, and that “the judicial function does not begin until after the legislative 

process is complete and the void law is about to be enforced against a citizen to his prejudice.” 

(quotations and citations omitted)).  The Secretary's interpretation of his authority under O.R.C. 

§ 307.95(C) usurps the judicial function, and gives the Secretary of State “final” determination of

the constitutionality of proposed laws. The Court must interpret a statute to make it 

constitutional, if possible, and therefore this Court cannot uphold the Secretary's reading of his 

powers to determine “validity” in O.R.C. § 307.95(C).

B. Ohio Courts have repeatedly held that the Secretary of State's authority to 
determine “validity” is limited to the procedural validity of the petition form, not 
the proposed charter's substance.

Long-affirmed Ohio law clearly states the propriety of the substance of a proposed charter

is off limits in determining its validity or invalidity for certification to the ballot. See, e.g., State 

ex rel. Kilby v. Summit Cty. Bd. of Elections, 977 N.E.2d 590, 595 (Ohio S.Ct. 2012) (“any claims

challenging the validity of the proposed charter amendment are premature when made before the 

amendment is approved by the electorate.”); State ex rel. Citizen Action for a Livable 

Montgomery v. Hamilton Cty. Bd. of Elections, 875 N.E.2d 902, 909 (Ohio S.Ct. 2007) (“insofar 

as the board’s claim could be construed as a challenge to the constitutionality or illegality of the 

substance of the initiative, that challenge is premature before the proposed legislation is enacted 

by the electorate.”); State ex rel. DeBrosse v. Cool H, 716 N.E.2d 1114, 1118 (Ohio S.Ct. 1999) 

(“Any claims alleging the unconstitutionality or illegality of the substance of the proposed 
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ordinance, or actions to be taken pursuant to the ordinance when enacted, are premature before 

its approval by the electorate.”). 

The Secretary ignores the rule set down in these numerous cases, and instead relies on 

one unpublished Court of Appeals case that examined the exceptional issue of whether the 

express property tax subject matter limitations on the initiative and referendum power in Ohio 

Constitution Article II, Section 1(e) can be addressed pre-election. SoS letter at 3 (relying on 

Durell v. Celebreeze, 1980 WL 353759 (10th Dist. Ct. App. 1980) (unpublished)). The strongly 

divided Durell court struck the initiative pre-election because Ohio Constitution Article II, 

Section 1(e)3 expressly limited the initiative power as directly related to that initiative. Durell, 

1980 WL 353759 at *3. Durell does not overrule the general prohibition against substantive 

pre-election initiative review, rather, Durell explores a nuanced exception brought on by the 

express language of Article II, Section 1(e), which is not at issue here.

The rule is that there can be no substantive review of an initiative pre-election. This Court

recognizes this rule for the important policy reasons of separation of powers, of judicial restraint, 

against issuing advisory opinions, and against infringing on the people's democratic political 

rights to initiative. The Secretary blatantly broke this rule.

C. The Secretary of State invalidated the Petitions for reasons beyond the Secretary of 
State's authority, because the Secretary may not invalidate a Petition based on the 
substance of the proposed Charter.

The Secretary of State's decision letter concluded:

3 This section of the Ohio Constitution reads, in full:

The powers defined herein as the “initiative” and “referendum” shall not be used to
pass  a  law  authorizing  any classification  of  property for  the  purpose  of  levying
different rates of taxation thereon or of authorizing the levy of any single tax on land
or land values or land sites at a higher rate or by a different rule than is or may be
applied to improvements thereon or to personal property.

Ohio Const., Art. II, § 1(e).
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Accordingly, the petitions must be invalidated on the basis that the petitions fail to
provide  for  an  alternate  form of  government  consistent  with  clear  statutory and
constitutional  requirements,  and that  state  law preempts  any authority to  regulate
“fracking” by political subdivisions of the state, including charter counties.

(App. Ex. 2 at 7.) Both of these bases are substantive challenges, which are off-limits for the 

Secretary's determination, and off-limits for review before the Charter becomes law.

1. Alternate Form of Government

The Secretary first justifies his invalidation by claiming that the proposed Charters do not

establish an “alternate form of government.” This is an attack on the substance of the proposed 

Charter and, as set forth above, an attack on substance is inappropriate at the pre-election stage.

Ohio Constitution Article X, Section 3 (included as Appendix Ex. 1) requires that county 

Charters (1) reserve the right of initiative and referendum, (2) provide the form of government of 

the county, (3) determine which county officers shall be elected and the manner of their election, 

(4) provide for the exercise of all powers vested in the county, and (5) provide for the 

performance of all duties imposed upon counties and county officers by law. These proposed 

Charters meet all of those requirements.

The proposed Charters need not, and do not, purport to establish an alternative form of 

government. In addition, Ohio electors may as a distinct and separate matter, establish a county 

charter. See Charters and Alternative Forms of County Government, Chapter 10, Ohio Secretary 

of State, Ballot Questions and Issues Handbook. The Ohio Attorney General has described the 

adoption of a county charter as a way by which “the people of any county may increase the 

authority of their county government.” Attorney General Opinion, OAG 85-047.4

As provided by Chapter 10 of the Ohio Secretary of State Handbook: “The Ohio 

Constitution authorizes the adoption of charters by counties and municipal corporations; many 

4 Available at http://www.ohioattorneygeneral.gov/getattachment/521ab19e-b3f4-48fd-aace-
be83bee1ee2f/1985-047.aspx (last visited Aug. 17, 2015).
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Ohio municipalities, and two of its counties, operate under charters approved by the voters. 

Additionally, the Ohio Revised Code provides for other alternative plans of government that may

be adopted by municipalities, townships and counties.” See also Ohio County Commissioners 

Handbook, Charter 2, County Structural Options.

Thus, adopting a county charter is one means of changing county government, while 

establishing a statutory alternative form of county government is another. The Petitions are for a 

proposed charter, not to establish an alternative form of county government. The Secretary's 

argument concerning an “alternative form of government” is inapposite.

2. State Oil and Gas Law Preemption

The Secretary's denial based on his presumed preemption of certain proposed Charter 

provisions is a blatant substantive challenge, which this Court has repeatedly stated is not 

allowed before a law is enacted at an election. Notably, the Secretary relies on a common pleas 

court decision as the basis for invalidating petitions in three counties which are all outside the 

deciding court's jurisdiction. The Secretary's opinions5 and interpretations as to the legality of the 

terms and conditions of the proposed Charters are proper subjects to be raised in the political 

debate preceding a lawful vote on the proposal, but they are not grounds for excluding it from the

ballot. This Court must order the Secretary to validate these petitions.

5 Even if the Secretary had the authority to assess the constitutionality if the substance of a 
proposed Charter, his reliance on State ex rel. Morrison v. Beck Energy Corp., 2015-Ohio-485
(Sup. Ct. No. 2013-0465, Feb. 17, 2015), misses the differences between the provisions in 
these Charters and the local law at issue in Morrison. The proponents of the Charters at issue 
here can make a good faith argument that the Charter provisions are not unconstitutional 
under existing law, a good faith argument for an extension of the existing law (namely, that a 
local Charter is a constitutional document of independent force capable of providing rights 
and liberties protections that are immune from state law preemption, just as the Ohio 
Constitution can provide greater protections than the United States Constitution, see, e.g., 
Arnold v. City of Cleveland, 67 Ohio St.3d 35, 616 N.E.2d 163 (1993)), or both. The 
Secretary's view of the proposed Charter's substantive validity is not a judicial determination, 
and his subjective political viewpoint underscores the reasons that courts do not allow 
pre-election challenges to the substance of proposed laws.
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Proposition of Law No. II: This Court will issue a Writ of Mandamus to require the 
Secretary of State to validate a petition when the petition meets procedural requirements.

Mandamus relief is appropriate where (1) the respondents have a clear legal duty, (2) the 

petitioners have a clear legal right to the relief sought, and (3) there is no plain and adequate 

remedy in the ordinary course of the law.6 State ex rel. Asberry v. Payne, 82 Ohio St.3d 44, 45, 

693 N.E.2d 794 (1998). This Court grants writs of mandamus to compel placement of proposed 

charter provisions on the next general ballot. E.g., State ex rel. Citizens for a Better Portsmouth 

v. Sydnor, 61 Ohio St.3d 49, 53, 572 N.E.2d 649 (Ohio 1991) (ordering a proposed charter 

amendment onto the ballot for which it had been petitioned, despite delay caused by objections to

the amendment's substantive content). “In extraordinary actions challenging the decisions of the 

Secretary of State and boards of elections, the standard is whether they engaged in fraud, 

corruption, or abuse of discretion, or acted in clear disregard of applicable legal provisions.” 

Whitman v. Hamilton Cty. Bd. of Elections, 97 Ohio St.3d 216, 2002-Ohio-5923, 778 N.E.2d 32, 

¶ 11. Here, the Secretary clearly disregarded applicable legal provisions by granting the protests 

based on his assessment of the proposed Charters' substance.

Proposition of Law No. III: Expedited relief is warranted in election matters concerning 
what measures go onto the ballot.

This case represents the prompt, timely, diligent and responsible actions taken by the 

Relators. The Relators’ efforts and momentum towards adoption of these Petitions would be 

6 Mandamus actions are frequently used in the election context, because there is no adequate 
remedy at law. See, e.g., State ex rel. Painter v. Brunner, 128 Ohio St.3d 17, 26, 941 N.E.2d 
782, 793 (Ohio 2011) (“because of our recognition of mandamus as the appropriate remedy 
and the need to resolve this election dispute in a timely fashion, relators lack an adequate 
remedy in the ordinary course of the law”); State ex rel. Esarco v. Youngstown City Council, 
116 Ohio St.3d 131, 876 N.E.2d 953, 2007-Ohio-5699 (2007) (entertaining expedited 
election action for a writ of mandamus). The purpose of Relators’ action for this Writ of 
Mandamus is to compel the Secretary to comply with his non-discretionary duty to certify the 
Petitions for placement on the November 3, 2015 general election ballot. The electors have 
the right to vote on the proposed Charters. Damages cannot provide adequate compensation 
for a violation of voters’ fundamental right to participate in the democratic process.

11



undermined by a delay in election cycles. The ballot must be prepared by 60 days prior to the 

election. Expedited review is essential to securing the people’s right to participate in their 

community governance. See State ex rel. Cope v. Cooper, 121 Ohio St. 519, 525, 169 N.E. 701 

(1930) (“in emergent cases, where defendant should be brought into court at an earlier date 

application may and should he made to the court, and a time fixed for appearance and to show 

cause why the writ should not he granted, within a shorter period than that fixed by the Code 

relating to services of summons.”).

CONCLUSION

The undisputed facts show that the Secretary violated the law by upholding the protests, 

invalidating the petitions, and ordering the petitions not to be placed on the November 3, 2015 

general election ballot. Relators respectfully request that the Court issue a Writ of Mandamus to 

the Secretary of State directing him to deny the protests, and ordering the valid petitions to be 

placed on the November 3, 2015 general election ballots in Athens, Fulton, and Medina counties.

Respectfully submitted,

 /s/ James Kinsman                                                  
James Kinsman, Esq. (S.Ct. #0090038)
P.O. Box 24313
Cincinnati, OH 45224
(513) 549-3369
james@jkinsmanlaw.com

 /s/ Terry J. Lodge                                  
Terry J. Lodge, Esq. (S.Ct. #0029271)
316 N. Michigan St., Suite 520
Toledo, OH 43604-5627
419.205.7084
lodgelaw@yahoo.com 

Co-counsel for Relators
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Appendix

Exhibit 1 – Ohio Constitution Article X, Section 3

County Charters; Approval by Voters

The people of any county may frame and adopt or amend a charter as provided in this article but 

the right of the initiative and referendum is reserved to the people of each county on all matters 

which such county may now or hereafter be authorized to control by legislative action. Every 

such charter shall provide the form of government of the county and shall determine which of its 

officers shall be elected and the manner of their election. It shall provide for the exercise of all 

powers vested in, and the performance of all duties imposed upon counties and county officers by

law. Any such charter may provide for the concurrent or exclusive exercise by the county, in all 

or in part of its area, of all or of any designated powers vested by the constitution or laws of Ohio

in municipalities; it may provide for the organization of the county as a municipal corporation; 

and in any such case it may provide for the succession by the county to the rights, properties, and 

obligations of municipalities and townships therein incident to the municipal power so vested in 

the county, and for the division of the county into districts for purposes of administration or of 

taxation or of both. Any charter or amendment which alters the form and offices of county 

government or which provides for the exercise by the county of power vested in municipalities 

by the constitution or laws of Ohio, or both, shall become effective if approved by a majority of 

the electors voting thereon. In case of conflict between the exercise of powers granted by such 

charter and the exercise of powers by municipalities or townships, granted by the constitution or 

general law, whether or not such powers are being exercised at the time of the adoption of the 

charter, the exercise of power by the municipality or township shall prevail. A charter or 

amendment providing for the exclusive exercise of municipal powers by the county or providing 

for the succession by the county to any property or obligation of any municipality or township 
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without the consent of the legislative authority of such municipality or township shall become 

effective only when it shall have been approved by a majority of those voting thereon (1) in the 

county, (2) in the largest municipality, (3) in the county outside of such municipality, and (4) in 

counties having a population, based upon the latest preceding federal decennial census of 

500,000 or less, in each of a majority of the combined total of municipalities and townships in 

the county (not included within any township any part of its area lying within a municipality.

(1933, am. 1957)
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Exhibit 2 – Secretary of State's Decision on O.R.C. § 307.95 Protests

(Seven page letter begins on next page.)

16
















