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IN THE SUPREME COURT OF OHIOQ

STATE OF OHIO,

Appellee,

VS. .. Case No. 2010-1406
MARK PICKENS,

Appellant. : Capital Case

AFFIDAVIT OF DANIEL F. BURKE, JR.

IN THE STATE OF OHIO )
COUNTY OF HAMILTON )
I, Daniel F. Burke, Jr., after being duly sworn according to law, state as follows:

1. I am an attorney licensed to practice law in the State of Ohio, and am employed
with the Hamilton County Public Defender’s Office in Cincinnati, Ohio. I have been admitted to
practice law in Ohio since 1977, and my Ohio Supreme Court registration number is 0013836.

2. On July 13, 2010, Hamilton County Court of Common Pleas Judge Steven E,
Martin appointed co-counsel Roger W. Kirk and me to represent Mark Pickens on his capital
appeal to this honorable Court. At the time of that appointment, I had been certified to handle
capital appeals under what then was referred to as Supreme Court Rule 20. 1 earned this
certification afier completing a two day death penalty seminar. However, during my entire
career as an attomey, I had never before handled a capital appeal to the Ohio Supreme Court, or
to any other appellate court.

3. Co-counsel Roger Kirk and I shared legal representation duties as to Mark
Pickens during the course of the appeal, e.g., we co-authored the written briefs and pleadings and
shared our allotted time at the oral argument of the case that was held on August 19, 2014, Asa
full-time employee of the Hamilton County Public Defender’s Office, 1 did not seek or recejve
compensation beyond my normal salary for my services rendered during Mark Pickens’ capital
appeal proceedings.

4. During the course of this capital appeal, I believe that I was inadequately trained _
and lacked the experience necessary to serve as an appeltate lawyer on a case involving the death
penalty. My co-counsel and I did the best that we could to prepare adequate written pleadings
and briefs, given my experiential and training limitations in this particular field of practice.
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However, with the benefit of hindsight, 1 believe that Mark Pickens should have been provided
more experienced and better trained counsel than me for his capital appeal.

5. When Mark Pickens’ direct appeal was scheduled for oral argument, I
immediately contacted the Office of the Ohio Public Defender to seek assistance with
preparation for this event. Attorneys within that office assisted my co-counsel and me with our
preparations. During the course of these preparations, I candidly admitted to myself and others
that 1 should not have accepted the appointment to represent Mark Pickens on his capital appeal,
given my inexperience with this type of appellate litigation. :

6. In conclusion, 1 believe that I was not qualified by either experience or training to
handle Mark Pickens’ capital appeal, and that prejudiced Mark Pickens’ right to effective
counsel on his appeal.

Further Affiant sayeth naught. M

Sworn and subscribed in my presence on this 9% day of August, 2015.
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