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COMPLAINT FOR WRITS OF PROHIBITION AND MANDAMUS AND 
ALTERNATIVE WRIT 

NOW COMES RELATOR, Angela M. Ford, Esq. ("Ms. Ford" or "Relator"), by and

through her undersigned counsel, and for her Petition for Writ of Prohibition and Mandamus,

states as follows:

INTRODUCTION

Judge Robert P. Ruehlman ("Judge Ruehlman" or "Relator) has exercised jurisdiction

over a Complaint filed against Ms. Ford by Stanley M. Chesley ("Chesley") in the Hamilton

County Court of Common Pleas when the Complaint does not present a justiciable case or

controversy. This action contradicts the Ohio Constitution, Article IV, Section 4(B). Judge

Ruehlman has also exceeded any authority he might have by (1) restraining judgment creditors

from domesticating a valid and enforceable foreign judgment, and (2) ordering Ohio citizens not

to comply with the valid and enforceable orders of a sister state court—simply because they are

Ohio citizens. Judge Ruehlman's actions in this matter are not supported by any Ohio law or

authority, and this Court must act to prohibit him from further damaging Ms. Ford and her

clients.

The Ohio Constitution sets forth the jurisdictional limitations for courts of common pleas.

Specifically, the Ohio Constitution, Article IV, Section 4(B), provides the common pleas courts

with "such original jurisdiction over all justiciable matters . . . as may be provided by law." Ohio

Const., Article IV, Section 4(B). It is elementary that courts of common pleas can only "decide

actual controversies between parties legitimately affected by specific facts and render judgments

which can be carried into effect." State ex rel. Barclays Bank PLC v. Hamilton County Court of

Common Pleas, 74 Ohio St.3d 536, 542, 660 N.E.2d 458 (1996).
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For an actual controversy to exist, the parties must be adverse to each other. This Court

has noted that "[this means not merely a party in sharp and acrimonious disagreement with the

plaintiff, but a party from whose adverse conduct or adverse property interest the plaintiff

properly claims the protection of the law." Id. This Court further explained "the presence of a

disagreement, however sharp and acrimonious it may be, is insufficient to create an actual

controversy if the parties to the action do not have adverse legal interests." Id.

In the underlying case, Chesley has sued Ms. Ford, the lawyer for his judgment creditors.

(A true and accurate copy of Chesley's Complaint is attached hereto as Exhibit A). Ms. Ford

represented her clients and obtained a $42 million judgment against Chesley. The legal tale of

Chesley and his co-counsel stealing millions of dollars from their clients in the fen-phen

litigation is well known and is best summarized in the Kentucky Supreme Court's Order of

Disbarment against Chesley. See Kentucky Bar Ass'n v. Chesley, 393 S.W.3d 584 (Ky. 2013).

(A true and accurate copy of this Opinion is attached as Exhibit B). Whether Chesley owes his

former clients millions of dollars because of his actions is not in dispute and not the subject of

this Writ.

Chesley's Complaint, and Judge Ruehlman's actions, are the subject of this Writ.

Chesley's Complaint asks that Ms. Ford be required to produce certain information pertaining to

Chesley's judgment creditors before the judgment can be domesticated. There is no such

requirement under Ohio law.

The problem with Chesley's Complaint is two-fold. First, Ms. Ford does not have an

adverse legal interest to Chesley. Ms. Ford is the lawyer for Chesley's judgment creditors—not

a judgment creditor—and thus Chesley could have no claim against her individually. Second,

Chesley's Complaint does not identify any cause of action against Ms. Ford. It is completely
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void of any tort, breach of contract, or statutory claim against either Ms. Ford or the judgment

creditors. Indeed, Chesley's sole purpose in filing this action can only be to delay collection,

permitting him to continue to receive income from his former practice of law, of which he has

already collected nearly $20 million, with more expected, and dissipate his assets so that his

judgment creditors cannot collect. And do this while no security has been posted anywhere to

protect the judgment creditors when Chesley's restraining order fails. Chesley's Complaint does

not present a justiciable case or controversy that Judge Ruehlman can adjudicate. Thus, Judge

Ruehlman does not have the subject matter jurisdiction to hear this matter, and it must be

dismissed.

Not only does Judge Ruehlman lack subject matter jurisdiction over the case because it is

not justiciable, but he has also exceeded any authority he might have through several of his

orders. In fact, he has issued an order prohibiting Ms. Ford, the judgment creditors, and every

Ohio lawyer from following Ohio law, specifically R.C. 2329 et seq., to domesticate a valid and

enforceable judgment issued by the Kentucky court. And, Judge Ruehlman ordered this restraint

without any security from Chesley—in complete violation of Ohio Civil Rule 65 and R.C.

2329.024. In fact, Judge Ruehlman:

• Granted an ex parte temporary restraining order (the "TRO") on January
7, 2015 that restrained "Respondent Ford, any co-counsel acting with her
and any other Ohio lawyer representing any of the unknown Respondents
. . . from making any filing in any Ohio court that would be or could be
part of an effort to domesticate or register the Chesley Judgment in
Ohio."

• Enjoined "Ford, the unknown Respondents and any other person acting
on behalf of the unknown Respondents . . . from taking any action to
collect the Chesley Judgment in the State of Ohio from any Ohio
resident, Ohio citizen or Ohio domiciled entity, other than Chesley."

• Restrained "Ford, the unknown Respondents and any other person acting
on behalf of Ms. Ford and the unknown Respondents . . . from issuing
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any subpoena seeking documents or testimony to any Ohio resident, Ohio
citizen or Ohio domiciled entity (other than Chesley) if the purpose of the
requested documents or testimony would be to obtain information related
to any effort to enforce the Chesley Judgment."

Similarly, Judge Ruehlman has exceeded his authority again when, on August 26, 2015,

he interfered with valid and enforceable judgments and orders issued by a sister state court. As

this Court has recognized, loine of the primary duties of this court is to protect not only its own

jurisdiction, but the jurisdiction of all other courts." Addams, Judge v. The State, ex rel. Hubbell,

104 Ohio St. 475, 478, 135 N.E. 667 (1922). But Judge Ruehlman has demonstrated he does not

recognize the jurisdiction of any other court, nor does he recognize the bounds of his own. In

complete disregard of the principles of comity and the Full Faith and Credit Clause, he has:

• Declared that an order from Boone County, Kentucky—which ordered
Chesley to transfer his interest in his former law firm, Waite Schneider
Bayless & Chesley Co. LPA ("WSBC"), to the Abbott Action plaintiffs
and that all payments derived from Chesley's interest be payable to the
Abbott Action plaintiffs through their counsel—is "unenforceable as to
any Ohio resident, Ohio citizen or Ohio domiciled entity."

• Interfered with the valid and enforceable Kentucky order when he
ordered WSBC to "disregard and not effectuate any of the Kentucky
orders as same may apply to WSBC or the trust either directly or
indirectly including, but not limited to, the transfer order."

• Ordered Thomas Rehme, the Trustee for WSBC, "to not effectuate the
transfer order in any capacity seeking, among other things, to transfer the
interests of Mr. Chesley in the WSBC shares, which interest technically
does not exist as Mr. Chesley has only contingent remainder interest in
the trust."

• Ordered Mr. Rehme to "decline any request from Mr. Chesley for
WSBC's financial records to the extent such request emanates from a
discovery request directed to Mr. Chesley in Kentucky or an order in the
Kentucky case."

The Ohio Constitution forbids Judge Ruehlman from hearing a case that presents no

actual case or controversy. And there is no support under Ohio law that would allow a judge to

5



enjoin the domestication of a valid foreign judgment. Indeed, Ohio statutory law specifically

permits domestication and provides the procedure to do so. Finally, no law allows an Ohio court

to interfere with a lawfully issued Kentucky judgment—and the Full Faith and Credit Clause of

the Constitution expressly prohibits it. Yet Judge Ruehlman has done exactly those things.

And Judge Ruehlman's actions, and the delay that he has condoned and contributed to,

has very real effects on the judgment creditors' ability to collect on the judgment entered against

Chesley. Discovery in Kentucky has shown that Chesley has not been truthful about his assets in

his responses to post-judgment discovery. For example, he intentionally omitted potential future

income from a case in Colorado that was recently remanded by the Tenth Circuit Court of

Appeals. A motion for entry of judgment is currently pending in that district court, and the

proposed judgment with interest is more than $1 billion, with attorneys' fees to be determined at

a later time. Chesley also failed to mention fees from the Fannie Mae Securities Litigation case,

in which the requested attorneys' fees and expenses total almost $52 million. Chesley's failure

to disclose these impending income streams, and his obvious intent to enjoin domestication,

show that his purpose is to avoid paying the judgment owed to Ms. Ford's clients. And if they

are not permitted to pursue recovery and enforcement soon, collection success may be severely

diminished.

For these reasons, and those set forth more fully below, Judge Ruehlman is patently and

unambiguously without jurisdiction to issue the orders he has and continues to exceed his

jurisdiction.

JURISDICTION

1. This Court has jurisdiction over original actions in prohibition and mandamus to

prevent the unlawful exercise of jurisdiction by Respondent Judge Robert P. Ruehlman, a judge
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in the Hamilton County Court of Common Pleas, an inferior court, under Section 2(B)(1)(b) and

(d) of Article IV of the Ohio Constitution.

2. This Complaint for Writ of Prohibition seeks an order from this Court preventing

Judge Ruehlman from continuing to hear this matter because he lacks subject matter jurisdiction.

The Complaint presents no case or controversy and therefore is not justiciable. Additionally,

Ms. Ford seeks an order prohibiting Judge Ruehlman from continuing to exceed his jurisdiction

in this matter, as he has done by: (1) issuing a restraining order prohibiting Ms. Ford or any other

lawyer from domesticating, on behalf of her clients, a valid and enforceable judgment issued by

a Kentucky court as provided in R.C. 2329 et seq.; (2) issuing an order prohibiting Ms. Ford

from pursuing collection, on behalf of her clients, of a valid and enforceable judgment in

Kentucky, the state that rendered the judgment; (3) ordering individuals not to comply with valid

and enforceable orders of a Kentucky court; and (4) ruling that actions by Ms. Ford in Kentucky

seeking discovery from the judgment debtor in the Kentucky case, through procedures set forth

under Kentucky law, violated the restraining order. Ms. Ford also seeks such other orders as are

necessary to correct the above actions already unlawfully taken by Judge Ruehlman.

3. This Complaint for Writ of Mandamus seeks an order from this Court directing

Judge Ruehlman to dismiss the Complaint, or at a minimum, lift the injunction and require Judge

Ruehlman to recuse himself from the underlying case. Judge Ruehlman has permitted a

Complaint that states absolutely no cause of action to continue against an attorney for the real

parties in interest—even after learning that Chesley had no intent to pursue any type of judgment

against these real parties in interest. This Complaint does not present a justiciable case or

controversy as required under the Ohio Constitution and is nothing more than an attempt to halt

enforcement of a valid and enforceable Kentucky judgment with no legal basis to do so.
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PARTIES

4. Ms. Ford is an attorney licensed in the Commonwealth of Kentucky. She also

resides in Kentucky. She is the attorney for the plaintiffs in the case Mildred Abbott et al. v.

Stanley M. Chesley, et al., Case No. 05-CI-00436 (the "Abbott Action"), which remains pending

before the Boone County Circuit Court in Kentucky. In that case, the plaintiffs have fought for

years to recover settlement funds improperly taken by Chesley and his co-counsel in underlying

litigation over use of the diet drug combination known as "fen-phen." Chesley and his co-

counsel represented those plaintiffs, as well as others, in the fen-phen litigation and kept millions

of dollars of settlement funds in excess of what was provided in their fee agreements.

5. Judge Ruehlman is a judge on the Hamilton County Court of Common Pleas. He

has been presiding over Case No. A1500067, Stanley M Chesley v. Angela M Ford, Esq. and

the Unknown Respondents, et al.

THE KENTUCKY CASE

6. Ms. Ford, on behalf of her clients, filed the Abbott Action in December 2004. In

2007, Ms. Ford obtained judgment against Chesley's co-counsel in the amount of $42 million.

These co-counsel were held jointly and severally liable for the damages. A true and accurate

copy of the 2007 judgment is attached hereto as Exhibit C. The Kentucky Supreme Court

affirmed the judgment.

7. On March 21, 2013, the Kentucky Supreme Court disbarred Chesley after finding

him guilty of serious ethical violations, including his role in having "knowingly participated in a

scheme to skim millions of dollars in excess attorney's fees from unknowing clients." Chesley,

393 S.W.3d at 599.
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8. In 2014, following the Kentucky Supreme Court's decision to disbar Chesley, Ms.

Ford, on behalf of her clients, moved for summary judgment against Chesley in the Abbott

Action--seeking to hold him jointly and severally liable for the $42 million judgment obtained

in 2007.

9. On August 1, 2014, the Kentucky Court granted the Kentucky plaintiffs' motion

and entered an order holding Chesley jointly and severally liable for the $42 million dollar

judgment.

10. Chesley filed several post-judgment motions, including a motion to reconsider, a

motion to clarify the judgment, and a motion to vacate the judgment pursuant to Ky. R. Civ. P.

60.02. True and accurate copies of Chesley's post-judgment motions are attached hereto as

Exhibit D.

11. In both the motion to clarify the judgment and the motion to vacate, Chesley

argued that the judgment against him was void because it did not identify the plaintiffs entitled to

recover under the judgment and the amount owed to each plaintiff following the plaintiffs'

partial collection of the judgment from Chesley's Kentucky co-counsel. These motions were

fully briefed and the Kentucky court heard oral argument on these issues. The court denied both

motions, and the judgment against Chesley became final pursuant to Ky. R. Civ. P. 54.02. A true

and accurate copy of the final judgment, dated October 22 2014, is attached hereto as Exhibit E.

12. Chesley has appealed the judgment against him and the denial of his post-

judgment motions.

13. But Chesley has not posted a supersedeas bond to stay enforcement of the

judgment while it is on appeal. See Ky. R. Civ. P. 62.03; 73.04.
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14. Without a stay of enforcement, a judgment creditor is lawfully entitled to begin

execution after the statutory period passes. KRS 426.030.

15. Utilizing Kentucky procedural law, Ms. Ford began to pursue post-judgment

discovery against Chesley to determine the extent and location of his assets.

THE OHIO CASE

16. On .January 6, 2015, Chesley filed a lawsuit in the I lamilton County Court of

Common Pleas, case no. A1500067, against Ms. Ford and his former clients, describing them

only as the plaintiffs from the Abbott Action, whom he identified as the "Unknown

Respondents." (See Exhibit A).

17. Chesley's Complaint does not state a single cause of action against Ms. Ford.

Instead, it purports to seek the disclosure of certain information and enforcement of Ohio law in

domesticating or collecting on the judgment against Chesley—even though Ms. Ford had not yet

domesticated the judgment. In fact, Ms. Ford cannot domesticate the judgment, as she is not an

Ohio lawyer.

18. Indeed, the Complaint demands that before Ms. Ford can domesticate or

otherwise enforce the judgment, she must identify the names and addresses of all of Chesley's

judgment creditors—his former clients, the amount of the judgment still owed to each one, and

the fees retained by Ms. Ford.

19. Chesley requested this exact information in his post-judgment motions—arguing

that because this information was not contained in the judgment, the judgment was void. The

Kentucky court rejected this argument.

10



20. And Ohio law does not require disclosure of all of this information before the

judgment is domesticated. Thus, the Complaint presumes both the improper domestication and

an improper execution of the judgment.

21. Instead, R.C. 2329.022 provides that any foreign judgment can be domesticated

by filing a certified copy with the clerk of courts.

22. R.C. 2329.023 provide that, at the time the foreign judgment is filed, the judgment

creditor or attorney must file an affidavit that lists the names and last known addresses of the

judgment creditors and judgment debtor.

23. Importantly, this requirement ripens only upon the filing of the foreign judgment,

an act that Judge Ruehlman prohibited through his restraining orders.

24. But for 30 days after the judgment is filed, a judgment creditor cannot execute or

issue process for enforcement.

25. Nothing in R.C. 2329 et seq. requires disclosure of the amount remaining to be

collected on the foreign judgment.

26. This absence in the statutory framework makes sense—obviously, the amount

stated on the face of the judgment will be known when the judgment is filed. There is no

amended judgment issued once partial collection has occurred.

27. Instead, the judgment creditor is entitled to collect only the amount of the

judgment, and if he collects more, the judgment debtor has remedies available to him to protect

against such actions. Because the judgment creditors are not even close to collecting their

judgment, and have not collected a single dollar from Chesley, this cannot constitute grounds to

prohibit the Abbott Action plaintiffs from domesticating the action, conducting discovery and

beginning collection in Ohio.
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28. R.C. 2329.024 offers a judgment debtor the opportunity to obtain a stay of

enforcement. But to obtain this, a judgment debtor must show either that "an appeal is pending

or will be taken from a foreign judgment that is filed pursuant to section 2329.022 of the Revised

Code, or that a stay of execution of the foreign judgment has been granted," and the judgment

debtor must provide proof "that the judgment debtor has furnished the security for the

satisfaction of the foreign judgment that is required by the jurisdiction in which the foreign

judgment was rendered."

29. Importantly, "[i]f the judgment debtor shows . . . any ground upon which

enforcement of a judgment . . would be stayed, the court shall, upon requiring the same security

for satisfaction of the judgment that is required in this state, stay enforcement of a foreign

judgment . . . ." See id.

30. Ignoring this Ohio law and the Kentucky court's prior rulings, Chesley filed a

lawsuit against his judgment creditors, and he took the unprecedented action of suing his

judgment creditors' lawyer. This Complaint is completely void of any tort, breach of contract, or

statutory claim against either Ms. Ford or the judgment creditors. Moreover, Ms. Ford does not

hold the judgment against Chesley. She has no independent ability to collect on the judgment.

She acts only at the direction of her clients. In fact, Ms. Ford had not even attempted to

domesticate the judgment against Chesley at the time Chesley filed the Complaint, nor could she

ever. Ms. Ford is not an Ohio lawyer.

THE TEMPORARY RESTRAINING ORDERS

31. Despite these deficiencies, on January 7, 2015, Judge Ruehlman entered an Ex

Parte TRO against Ms. Ford. A true and accurate copy of the TRO is attached hereto as

Exhibit F.
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32. For a period of 14 days, Judge Ruehlman enjoined "Ms. Ford, any co-counsel

acting with her and any other Ohio lawyer representing any of the Unknown Respondents" from:

A. "(i) taking any action in the State of Ohio to enforce the Chesley judgment
or (ii) serving any Chesley asset related discovery on any Ohio resident,
citizen or domiciliary, except Chesley;"

B. "making any filing in any Ohio court that would be or could be part of an
effort to domesticate or register the Chesley judgment in Ohio;"

C. "taking any action to collect the Chesley Judgment in the State of Ohio
from any Ohio resident, Ohio citizen or Ohio domiciled entity, other than
Chesley;"

D. "issuing any subpoena seeking documents or testimony to any Ohio
resident, Ohio citizen or Ohio domiciled entity (other than Chesley) if the
purpose of the requested documents or testimony would be to obtain
information related to any effort to enforce the Chesley Judgment;" and

E. "destroying, damaging or secreting any documents or electronically stored
information relevant to any of the issues described in this Petition, the
Motion or the Supporting Memo . . . ."

33. Judge Ruehlman restrained Ms. Ford from domesticating a judgment when she is

actually unable to do so.

34. But, not only did he restrain Ms. Ford, he restrained any Ohio lawyer, who

number in the thousands, and who were never given notice or the opportunity to be heard on this

injunction.

35. Then, Judge Ruehlman enjoined Ms. Ford from pursuing post-judgment

discovery--even through Kentucky procedures—if directed to an Ohio based entity.

36. On January 14, 2015, without a hearing on the matter, Judge Ruehlman entered a

second restraining order and set the matter for hearing on March 4, 2015 (the "Restraining

Order"). A true and accurate copy of the Restraining Order is attached hereto as Exhibit G.
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37. In the Restraining Order, Judge Ruehlman extended the elements of the TRO until

the hearing set on March 4, 2015.

38. At the time the Restraining Order was entered, Ms. Ford had not yet been

formally served with a summons.

39. Despite the fact that Chesley did not move the Kentucky court to stay execution

of the judgment against him, or post the requisite supersedeas bond, for all practical purposes he

obtained just that from the Ohio court—a stay of enforcement of the judgment. And Judge

Ruehlman did not require him to post any security.

MS. FORD REMOVES TO FEDERAL COURT

40. On February 5, 2015, Ms. Ford removed the matter to federal court on the basis of

diversity jurisdiction. Chesley, an Ohio resident, chose to style his Complaint in such a way that

Ms. Ford, who was a citizen of Kentucky, was the only named defendant. As the citizenship of

unnamed parties is disregarded, diversity jurisdiction existed.

41. Immediately after removing, Ms. Ford filed a motion to dismiss the Complaint

and a motion to dissolve the restraining order. True and accurate copies of these motions are

attached hereto as Exhibits H and I, respectively. Ms. Ford moved to dismiss the Complaint

because Ohio lacks personal jurisdiction over her, the Complaint failed to present a justiciable

case or controversy, and it constituted an impermissible collateral attack on a valid and

enforceable Kentucky judgment in violation of the Full Faith and Credit Clause. Ms. Ford's

motion to dissolve was based on similar reasoning, including the length of time the Restraining

Order had been in place without her receiving a hearing. For the next several months, Ms. Ford

attempted to have the federal court hear her motion to dissolve, or to simply hold a hearing on

the injunction.
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42. In the meantime, Chesley, desperate to return to state court, moved to amend his

Complaint to add several Ohio defendants—admittedly only so that diversity would be defeated

and the matter would be remanded to state court.

43. The federal court allowed Chesley to amend the Complaint and remanded the

matter, without ruling on the motion to dismiss or the motion to dissolve the Restraining Order.

BACK IN STATE COURT

44. The matter was remanded to state court on or about April 6, 2015.

45. At the time of the remand, Ms. Ford had been restrained by Judge Ruehlman's

Restraining Order for more than 80 days without being heard.

46. On May 14, 2015, Judge Ruehlman held a hearing on Ms. Ford's motion to

dismiss and motion to dissolve the restraining order. A true and accurate copy of the transcript

from the May 14, 2015 hearing is attached hereto as Exhibit J.

47. Judge Ruehlman concluded that he had personal jurisdiction over Ms. Ford, and

thus denied the motion to dismiss, because she had served Kentucky subpoenas in Kentucky on

Ohio domiciled entities doing business in Kentucky and had clients in the Kentucky lawsuit who

resided in Ohio. According to Judge Ruehlman, she "[came] across the river seeking things—

presumably Chesley's assets—which were located in Ohio and thus, because she was "doing this

stuff over in Ohio, or trying to . . . . [Chesley] has a right to protect himself." (Id. at 20-23).

Judge Ruehlman did not address the remaining points raised by Ms. Ford in her motion. A true

and accurate copy of the order denying Ms. Ford's motion to dismiss is attached hereto as

Exhibit K.

48. Notably, any discovery issued by Ms. Ford was done through the proper

procedures in place in Kentucky.
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49. Judge Ruehlman also denied the motion to dissolve the Restraining Order because

"it's their own motion that essentially caused it to be continued, and we couldn't rule on it

because Federal court had it." (Id. at 28; see also Exhibit K).

50. When Ms. Ford requested that Chesley be required to post security as required by

Ohio Rule of Civil Procedure 65, Judge Ruehlman refused to require security. When Ms. Ford

noted that Chesley failed to post a supersedeas bond in Kentucky, but had come to Ohio and had,

for all practical purposes, obtained a stay without posting any security, Judge Ruehlman inquired

as to the amount of the bond necessary to stay enforcement in Kentucky.

51. Ms. Ford noted that Chesley would have had to post a bond in the amount of the

judgment.

52. Judge Ruehlman responded "that is kind of cruel," and then, despite the amount

of money and conduct involved in the case, he decided not to make Chesley post any type of

bond. (Id. at 31).

53. The matter was set for a hearing on a preliminary injunction motion on June 24,

2015. But Chesley was not available on that day. So no hearing occurred that day.

54. In the interim, multiple filings were made by the parties, and WSBC, Chesley's

former law firm, moved to intervene and also moved for injunctive relief.

PIVOTAL RULINGS BY THE KENTUCKY COURT

55. During Chesley's tenure as a lawyer, he was the sole shareholder of WSBC.

56. On or around April 15, 2013, pursuant to a Wind Up Agreement, Chesley

transferred all of his shares in WSBC to Thomas Rehme ("Rehme"). A true and accurate copy of

this Agreement is attached hereto as Exhibit L. Notably, the Wind Up Agreement was never

filed in the Ohio state court record.
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57. Pursuant to this Wind Up Agreement, Rehme was obligated to hold in trust

Chesley's shares "for the exclusive purposes of winding up [WSBC] for the benefit of its

employees, creditors, and [Chesley]."

58. In Kentucky, the Abbott Action plaintiffs filed a motion to have Chesley's

beneficial interest in WSBC transferred to the Abbott Action plaintiffs with all payments on that

interest payable to them through their counsel, Ms. Ford. A true and accurate copy of this

motion is attached hereto as Exhibit M.

59. On or about June 23, 2015, the Kentucky court entered an order requiring Chesley

to direct that his beneficial interest in the shares of WSBC be transferred to his judgment

creditors within fourteen days and that all distributions pursuant to said interest be made to the

judgment creditors through Ms. Ford, as their counsel. That Order found that Chesley

transferred $59 million from personal accounts to WSBC, including $1,322,000 of that amount

on or after the date of the Wind Up Agreement. A true and accurate copy of this Order is

attached hereto as Exhibit N.

60. The Kentucky court denied Chesley's post-entry motions pertaining to this Order.

Chesley has appealed the order, and he also sought interlocutory relief from the Kentucky Court

of Appeals pending his appeal of the Order.

61. On or about August 25, 2015, the Court of Appeals denied Chesley's request for

interlocutory relief. A true and accurate copy of this order is attached hereto as Exhibit O. That

court found that Chesley failed to show a likelihood of success on the merits or irreparable harm.

62. Also on June 23, the Kentucky court entered an order granting in part the Abbott

Action plaintiffs' motion for contempt against Chesley, compelling Chesley to respond to certain
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of their discovery requests. A true and accurate copy of this Order is attached hereto as

Exhibit P.

63. Specifically, the Court found that Chesley had failed to provide sufficient

responses to the judgment creditors' request for information and documents related to Chesley's

interest in WSBC.

64. The Kentucky court ordered that Chesley produce information related to WSBC

in response to the judgment creditors' discovery requests within 21 days of the Order.

65. Discovery in the Abbott Action has established other transfers to WSBC, in

addition to the $59 million transfer to WSBC that will be the subject of future proceedings.

Discovery in the Abbott Action has also shown that Chesley has continued to receive fees, nearly

$20 million since he was disbarred and is now waiting on a ruling on fees from a jury verdict that

was returned last month from the Tenth Circuit with damages over $1 billion.

JULY 8 HEARING BEFORE JUDGE RUEHLMAN

66. The parties were before Judge Ruehlman again on July 8, 2015. A true and

accurate copy of the transcript from the July 8 hearing is attached hereto as Exhibit Q.

67. During this hearing, Ms. Ford informed Judge Ruehlman of the Kentucky court's

orders and the potential impact on WSBC's motion to intervene. Indeed, the judgment creditors

were now the beneficiaries of the trust, created by the Wind Up Agreement, and they certainly

did not authorize WSBC to bring suit against themselves. And so, WSBC was without authority

to pursue the motion to intervene for the purpose of suing its beneficial owners. WSBC's lawyer

declined to identify who retained him or authorized him to move to intervene.
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68. But during the hearing, Judge Ruehlman questioned whether the Kentucky court

had jurisdiction over Chesley—despite the fact that Chesley had been subject to Kentucky's

jurisdiction since at least 2004.

69. Instead of acknowledging the Kentucky court's orders and the potential affect of

those rulings on the Ohio proceedings, Judge Ruehlman responded only that lilt's a battle of the

courts." (Id. at 6).

70. The parties also argued about the manner by which testimony would be offered at

the preliminary injunction hearing at the July 8 hearing.

71. Ms. Ford continued to assert her right to cross-examine Chesley—the plaintiff

asserting claims against her—live at a hearing. She also noted the urgency of such a hearing, as

she had remained under restraint for more than seven months without a hearing.

72. Chesley asked that he be permitted to testify by deposition—due to concerns with

a media frenzy. Chesley also asked that a hearing be postponed until after the motion to

intervene was decided and Ms. Ford answered the Complaint.

73. Over Ms. Ford's objection, Judge Ruehlman agreed and set the matter for hearing

on August 19, 2015, at which time he would rule on the motion to intervene and the parties

would discuss at long last the preliminary injunction hearing.

74. At that time, Ms. Ford had been under restraint for more than 170 days without

being heard.

THE AUGUST 19, 2015 HEARING

75. On August 19, 2015, the parties again appeared before Judge Ruehlman. The

motion to intervene was argued, as was Chesley's motion to amend the Complaint to add

19



additional Ohio plaintiffs. A true and accurate copy of the transcript from the August 19, 2015

hearing is attached as Exhibit R.

76. In addition to the lawyers for Ms. Ford, Chesley, and WSBC, one of the named

defendants who had been served, Ms. Carol Boggs, appeared.

77. After hearing argument on the motion to intervene, Judge Ruehlman ruled that he

would permit WSBC to intervene and asked for an entry.

78. At that time, WSBC noted that it had tendered an entry. Ms. Ford objected to the

proposed entry on several grounds, including that it contained factual findings for which

evidence had not been submitted and that it ordered more than just WSBC's intervention.

79. In fact, the order granted WSBC's motion for declaratory and injunctive relief.

80. After making minimal changes to the order in response to Ms. Ford's objections,

Judge Ruehlman accepted the order. A true and accurate copy of the order is attached as

Exhibit S.

81. In this Order, Judge Ruehlman concluded that Ms. Ford filed several motions in

Kentucky, "the Transfer Motion, the CSH Compel Motion, and the Chesley Compel Motion in

direct violation of the Restraining Order."

82. Judge Ruehlman found that Ms. Ford's actions in the Kentucky proceeding before

the Kentucky judge who had granted the judgment against Chesley pertaining to Chesley 's

failures in his discovery obligations in that Kentucky case were a violation of his Ohio order.

Judge Ruehlman's jurisdiction does not extend this far.

83. Judge Ruehlman also found that, "[a]s between this Court and the Kentucky

Court, this Court, whose power was first invoked by the institution of proper proceedings

acquired jurisdiction, to the exclusion of all other tribunals, has exclusive authority to adjudicate
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upon the whole issue and to settle the rights of the parties with respect to the matters set forth in

the Complaint, Restraining Order, and the Motion."

84. Judge Ruehlman entered this finding despite the fact that the Abbott Action has

been proceeding in Kentucky since 2004, and Chesley's Complaint underlying this action was

not filed until January 2015.

85. There is also no authority cited by WSBC or recited by Judge Ruehlman which

confers exclusive jurisdiction to an Ohio court regarding enforcement of a judgment rendered by

a Kentucky court from a Kentucky proceeding that was pending well before the second Ohio

action. Such authority does not exist.

86. Judge Ruehlman further concluded that "[a]s a result of this Court having

exclusive jurisdiction over the matters set for [sic] in the Complaint, Motion and Restraining

Order, the orders of the Kentucky Court in relation to the Transfer Motion and the Chesley

Compel Motion, including but not limited to the Transfer Order (the "Kentucky Orders"), are

unenforceable as to any Ohio resident, Ohio citizen or Ohio domiciled entity that Ms. Ford seeks

directly or indirectly, to aid in the collection of the Chesley Judgment and/or subpoena seeking

documents or testimony that would aid in the collection of the Chesley Judgment."

87. Following these conclusions, Judge Ruehlman allowed WSBC to intervene. But

he did not stop there. He further ordered WSBC "to disregard and not effectuate any of the

Kentucky Orders as same may apply to WSBC or the Trust either directly or indirectly, including

but not limited to the Transfer Order."

88. Similarly, he ordered Rehme to disregard and not effectuate any of the Kentucky

Orders.
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89. Judge Ruehlman went so far as to order Rehme "to not effectuate the Transfer

Order in any capacity seeking, among other things to transfer the interest of Mr. Chesley in the

WSBC Shares, which interest technically does not exist as Mr. Chesley has only a contingent

remainder interest in the Trust."

90. Judge Ruehlman then ordered Rehme "to decline any request from Mr. Chesley

for WSBC's financial records to the extent such request emanates from a discovery request

directed to Mr. Chesley in Kentucky or an Order in the Kentucky Case."

91. By these actions, Judge Ruehlman directly interfered with the Kentucky court's

orders, and the Kentucky Court of Appeals has already concluded that Chesley is unlikely to

succeed on the merits of his challenge to the transfer order.

92. Finally, Judge Ruehlman reaffirmed that the Restraining Order remained in full

force and effect.

93. As of August 19, 2015, Ms. Ford had been restrained 217 days without being

heard on the injunction.

94. Judge Ruehlman also permitted Chesley to again amend his Complaint to name

additional defendants, despite one of the defendants being at a Florida address and others who

reside outside of Hamilton County.

95. To date, upon information and belief, only two of the named additional

defendants have been properly served. One of those defendants is not a judgment creditor and is

not a client of Ms. Ford. The second, Ms. Boggs, lives three hours from Hamilton County, in

Lawrence County.

96. After Judge Ruehlman ruled on the pending motions, Ms. Boggs addressed the

Court. She told of the hardship she had endured because Chesley stole the money owed to her
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under the fen-phen settlement and the delays in collection, including having to file bankruptcy

and struggling to keep her home. (See Exhibit S, at 53-55).

97. Ms. Boggs detailed her confusion as to why she was sued and how she would

answer the Complaint when there was "nothing in there to answer to." (Id. at 59).

98. She repeatedly asked Judge Ruehlman how Chesley could be suing her.

99. Chesley's counsel assured Ms. Boggs that they had no intention of pursuing a

monetary judgment against Ms. Boggs, or any of the other named defendants. (Id. at 55-56).

100. Judge Ruehlman confirmed that Ms. Boggs was named only because of the

removal and that she was needed only to defeat diversity jurisdiction. (Id. at 59).

101. Despite the open acknowledgement that Ms. Boggs was joined for no other

purpose than to defeat diversity jurisdiction—which is the textbook definition of "fraudulent

joinder"—Judge Ruehlman further asked Chesley's counsel to confirm that Chesley would not

go after her. (Id. at 60). Chesley's counsel confirmed that on the record. (Id.).

102. So, Chesley has now confirmed in open court that he had no intention of pursuing

the holders of the judgment against him—the real parties in interest, by his own admission he

will only pursue the lawyer. The lawyer who cannot even domesticate the judgment because she

is not an Ohio lawyer. And the lawyer who has no legally adverse interest against him.

103. These statements in open court further demonstrate that this lawsuit is nothing

more than a vendetta against Ms. Ford designed to give Chesley more time to hide his assets

while avoiding the supersedeas bond requirement.

104. Following this colloquy, Judge Ruehlman asked the parties about scheduling the

hearing. The parties again presented argument regarding whether Chesley—the plaintiff in the
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case—would be required to appear live at trial, which Ms. Ford vehemently argued was

necessary for a fair and adequate hearing.

105. Ultimately, Judge Ruehlman said that "I'll just set a hearing date and I don't care

— if you want to do it by videotape or you want to do it by live, I'm fine, you want to have some

witnesses on video, that's fine, I don't care." (Id. at 70). Judge Ruehlman "let it up to the

parties." (Id.).

106. Judge Ruehlman then set the matter for hearing on a permanent injunction on

September 30, 2015.

107. September 30, 2015 will be the first time Ms. Ford will have an opportunity to be

heard on the motion for injunctive relief, and she has no reasonable expectation that the

injunction will not become permanent against her and her. And that will be 259 days after she

was enjoined. There is no ruling requiring Chesley to appear at the hearing for cross

examination.

MS. FORD DISCOVERS PREVIOUSLY UNDISCLOSED INCOME STREAMS AND
SEEKS THE KENTUCKY COURT'S ASSISTANCE IN ENFORCING THE JUDGMENT

AGAINST CHESLEY

108. Discovery in Kentucky has shown that Chesley has not been truthful about his

assets in his responses to post-judgment discovery. Indeed, Chesley's omissions have prompted

Ms. Ford to file a Motion to Execute against Chesley. A true and accurate copy of this motion is

attached hereto as Exhibit T.

109. Ms. Ford has learned that Chesley failed to disclose potential future income from

a case in Colorado that was recently remanded by the Tenth Circuit Court of Appeals. See

Merilyn Cook et al. v. Rockwell Intl Corp., Case No. 14-1112, slip op. (10th Cir. June 23, 2015).

A motion for entry of judgment is currently pending in that district court, and the proposed
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judgment with interest is more than $1 billion, with attorneys' fees to be determined at a later

time.

110. Chesley also failed to mention fees from the Fannie Mae Securities Litigation

case, in which the requested attorneys' fees and expenses total almost $52 million. In Re Fannie

Mae Securities Litg., Case No. 1:04-CV-01639, pending in the District of Columbia.

111. Chesley's purpose in filing a Complaint which asserts no cause of action is clearly

to delay Ms. Ford's collection efforts in Ohio so that he can receive this impending stream of

income without her reaching it. Chesley obviously seeks to avoid paying the judgment owed to

Ms. Ford's clients.

112. And the delay Chesley has received so far is diminishing the ability of the

judgment creditors' to collect.

COUNT ONE: WRIT OF PROHIBITION

113. Ms. Ford hereby repeats and realleges the foregoing allegations as if fully restated

herein.

114. Judge Ruehlman has exercised judicial and/or quasijudicial power by:

(1) permitting Chesley's Complaint to proceed; (2) restraining Ms. Ford or any Ohio lawyer

from invoking the statutory procedures provided by R.C. 2329 et seq. to domesticate and

enforce a foreign judgment; (3) restraining Ms. Ford from pursuing collection on a valid and

enforceable judgment issued by a sister state court for reasons related to the validity of the

judgment, as specifically prohibited by the Full Faith and Credit Clause; (4) ordering individuals

not to comply with valid and enforceable orders from a sister state court; and (5) ruling that

actions by Ms. Ford in Kentucky that sought discovery against the judgment debtor through

procedures set forth under Kentucky law violated the Restraining Order. Judge Ruehlman also
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exercised jurisdiction by declaring exclusive jurisdiction over issues related to and encompassed

by a case that has been pending before Kentucky court since 2004.

115. Judge Ruehlman patently and unambiguously lacks jurisdiction to permit this case

to proceed and to issue these orders.

116. The Ohio Constitution limits a judge in the court of common pleas to hearing only

justiciable controversies. Ohio Const., Article IV, Section 4(B). A justiciable controversy must

include an actual case or controversy between parties with adverse legal interests. State ex rel.

Barclays Bank PLC v. Hamilton County Court of Common Pleas, 74 Ohio St.3d 536, 542, 660

N.E.2d 458 (1996). If an actual controversy does not exist, the judge patently and

unambiguously lacks jurisdiction to hear the matter. See id.

117. Indeed, a judge lacks jurisdiction to interfere with an individual's statutory

remedies. See State, ex rel. Celeste, Governor v. Smith, Judge, 17 Ohio St.3d 163, 478 N.E.2d

763 (1985) (granting a writ when a temporary restraining order precluded relators from pursuing

exclusive statutorily prescribed remedies). Judge Ruehlman's order prohibits Ms. Ford from

domesticating or enforcing the foreign judgment as set forth in R.C. 2329 et seq. Under this law,

there are no prequalifications to filing the foreign judgment.

118. A judge lacks jurisdiction to refuse to enforce a sister state court's judgment

unless there is a question as to the sister state court's jurisdiction or a question of fraud. See

Milliken v. Meyer, 311 U.S. 457, 462, 61 S. Ct. 339, 85 L. Ed. 278 (1940). Neither issue exists

here, and so Judge Ruehlman is without jurisdiction to interfere with the enforcement of the

judgment, especially when certain of the information he demands to be disclosed, i.e. the names

and addresses of the judgment creditors, is not required until domestication—not before—and

there is no requirement that the amount of the judgment remaining to be collected be disclosed.
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119. A judge lacks jurisdiction to order individuals not to comply with valid and

enforceable orders from a sister state court. Such interference with another court's proceedings

and orders contradicts the Full Faith and Credit Clause. See id.

120. A judge lacks jurisdiction to restrain an attorney's actions before a sister state's

court in seeking discovery against the judgment debtor through procedures set forth under

Kentucky law. See id.

121. A judge lacks jurisdiction to declare exclusive jurisdiction over issues related to

and encompassed by a case pending before a Kentucky court since 2004. Long v. Grill, 155

Ohio App.3d 135, 2003-Ohio-5665, 799 N.E.2d 642, ¶ 27 (10th Dist.) (recognizing that the "rule

of priority of jurisdiction" applies to "actions pending in different Ohio courts that have

concurrent jurisdiction; it does not apply when an action is pending in another state"); see also

Hoppel v. Greater Iowa Corp., 68 Ohio App.2d 209, 428 N.E.2d 459 (9th Dist.1980).

122. Judge Ruehlman has already acted, and is reasonably expected to continue to

exercise judicial and quasi-judicial power to facilitate and enable the interference of Ms. Ford's

efforts to collect on the judgment against Chesley, especially in light of the pending hearing on

permanent injunction.

123. Unless Judge Ruehlman is prohibited from exceeding his lawful authority, Ms.

Ford and her clients will suffer irreparable harm. As noted above, Chesley has already received

more than $20 million in fees since the judgment against him was entered, and he stands to

receive additional money depending on the outcome of certain pending proceedings—involving

damages of $1 billion.

124. Ms. Ford's clients' lawful right to enforce and collect their judgment pursuant to

Ohio law is being denied. The delay created by Judge Ruehlman's orders is not adequately
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addressed by a future appeal, should a final and appealable order ever actually be entered. Every

day that passes allows Chesley to dissipate and transfer assets in an attempt to defeat the

judgment entered against him and further jeopardizes Ms. Ford's ability to enforce and collect

her client's judgment as permitted by Ohio law. In this instance, justice delayed may well be

justice denied.

125. Because Judge Ruehlman is patently and unambiguously without jurisdiction to

issue these orders, or to hear the matter at all, the availability of an alternative remedy at law is

immaterial. See State ex rel. Adams v. Gusweiler, 30 Ohio St.2d 326, 329, 285 N.E.2d 22

(1972).

126. Regardless, no suitable, adequate, and expedient remedy is available at law to

spare Ms. Ford and her clients from the irreparable harm which will result from the violation of

lawful jurisdictional authority and to prevent Judge Ruehlman from improperly acting as set

forth above.

127. Ms. Ford is entitled to a Writ of Prohibition preventing Judge Ruehlman from

acting in a judicial and/or quasi-judicial manner with a patent and unambiguous lack of

jurisdiction and authority.

128. Ms. Ford is entitled to a Writ of Prohibition preventing Judge Ruehlman from

continuing to hear this case and issuing orders which directly contradict and interfere with the

Kentucky court's judgment and orders, not to mention Ohio law, including prohibiting Ms. Ford

or any other lawyer from domesticating the judgment in Ohio, taking action to enforce or collect

the judgment, and ordering others not to comply with the Kentucky court's orders.
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COUNT TWO: WRIT OF MANDAMUS

129. Ms. Ford hereby repeats and realleges the foregoing allegations as if fully restated

herein.

130. Judge Ruehlman has: (1) permitted a Complaint which fails to even recite a cause

of action to proceed against Ms. Ford; (2) issued unlawful orders interfering with the Kentucky

court's orders; and (3) construed his Restraining Order to restrain Ms. Ford from pursuing

collection in Kentucky.

131. Ms. Ford has the clear legal right not to be subjected to a Complaint which does

not assert a cause of action, especially when it is asserted against her for actions done in her

capacity as the lawyer for her clients in Kentucky. Such a Complaint does not assert a justiciable

claim, and thus cannot proceed.

132. Judge Ruehlman has no authority or power to interfere with the orders of the

Kentucky court, and Ms. Ford and her clients have the clear legal right for those orders to stand

unless properly challenged in the commonwealth of Kentucky.

133. Ms. Ford and her clients have the right to domesticate the judgment against

Chesley. The judgment is final and enforceable, and Chesley has not moved to stay or posted the

requisite bond in either Kentucky or Ohio to guard against enforcement.

134. Judge Ruehlman is permitted to adjudicate only those matters over which he has

jurisdiction

135. Similarly, Judge Ruehlman's orders must be lawful. They cannot, for example,

expressly interfere with the valid orders of another court.

136. Judge Ruehlman has issued orders in a case over which the Hamilton County

Court of Common Pleas has neither personal nor subject matter jurisdiction.
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137. The restraint instituted by Judge Ruehlman imposes irreparable harm on Ms. Ford

and her clients in light of the money at stake in this litigation—and Chesley's proven

predilection to move assets.

138. Ms. Ford has no adequate legal remedy against this wrongful exercise of

jurisdiction and unlawful restraint, and Ms. Ford is entitled to a writ of mandamus compelling

dismissal of the underlying case. In the alternative, Ms. Ford asks this Court to issue a writ of

mandamus directing Judge Ruehlman to vacate the injunction and ordering Judge Ruehlman to

recuse himself in the underlying matter.

COUNT THREE: ALTERNATIVE WRIT

139. Ms. Ford hereby repeats and realleges the foregoing allegations of this pleading as

if fully restated herein.

140. Because jurisdiction to render the above orders as to Ms. Ford is patently and

unambiguously lacking, the availability of an alternative remedy at law is immaterial.

Nevertheless, Ms. Ford does not have an adequate remedy at law that can immediately halt Judge

Ruehlman's unauthorized exercise of power.

141. Immediate relief is necessary to prevent Ms. Ford from being subjected to the

orders and the pending order to result from the hearing on the permanent injunction on

September 30, 2015.

PRAYER FOR RELIEF

Ms. Ford requests and is entitled to a writ of prohibition. Based on the foregoing, Judge

Ruehlman patently lacks jurisdiction or authority to continue to hear the underlying case or to

render the orders on the underlying case pending in the Hamilton County Court of Common

Pleas. Ms. Ford is entitled to a peremptory writ of prohibition barring Judge Ruehlman from
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asserting jurisdiction over this case and from exceeding his lawful jurisdictional authority by

continuing to issue, maintain, and enforce his orders described above. Chesley's Complaint

should be dismissed, or at a minimum, these orders should be stricken, and the injunction against

Ms. Ford should be vacated.

Furthermore, Ms. Ford asks this Court to issue a writ of mandamus, ordering Judge

Ruehlman to dismiss Chesley's Complaint. Or, in the alternative, Ms. Ford asks this Court to

issue a writ of mandamus directing Judge Ruehlman to vacate the injunction and orders he has

issued and ordering Judge Ruehlman to recuse himself in the underlying matter.

Finally, Ms. Ford is otherwise entitled to the immediate issuance of an alternative writ

barring Judge Ruehlman from exceeding his lawful jurisdictional authority by continuing to

issue, maintain, and enforce his orders as set forth above.

Ms. Ford also asks this Court to grant such other relief as this Court may deem just and

proper. Costs should be taxed to Respondent.

Respectfully submitted,

/s/ Brian S. Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivan@dinsmore.com

christen.steimle@dinsmore.com

Attorneys for Relator
Angela M. Ford, Esq.
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STATE OF OHIO
SS.

COUNTY OF HAMILTON

Brian S. Sullivan, being duly cautioned and sworn, deposes and states as follows:

1. My name is Brian S. Sullivan, and I have personal knowledge of the facts

contained in this affidavit.

2. I am one of the attorneys of record for Ms. Angela M. Ford, Esq. in the case

pending in the Hamilton County Court of Common Pleas, Case No. A1500067.

3. The facts pertaining to the proceedings in the Hamilton County Court of Common

Pleas before Judge Robert P. Ruehlman as set forth in the Complaint for Writs of Prohibition and

Mandamus are true and accurate based on my personal knowledge.

4. The materials which are included as exhibits to this Complaint for Writs of

Prohibition and Mandamus were all generated and issued in connection with the aforementioned

litigation. The copies which were issued are maintained in the ordinary course of my law

practice.

FURTHER AFFIANT SAYETH NAUGHT.

Subscribed and sworn to before me, a Notary Public, this

Notary Public

*\-- day of September, 2015.

Ctsislso Stoltf„ Alornoyfri Lai
NOTARY POE= *STATE OF OHIO
My commission has no *Onion Oslo
• Sec, 147.03 R.C.



COMMONWEALTH OF KENTUCKY
SS.

COUNTY OF FAYETTE

Angela M. Ford, being duly cautioned and sworn, deposes and states as follows:

I. My name is Angela M. Ford, and I have personal knowledge of the facts

contained in this affidavit.

2. I am the attorney of record for the plaintiffs in the Mildred Abbott et al. v. Stanley

M Chesley, et al., Case No. 05-C1-00436 (the "Abbott Action"), which remains pending before

the Boone County Circuit Court in Kentucky.

3. I am an attorney licensed in the Commonwealth of Kentucky. I an not licensed

to practice law in the State of Ohio, I reside in the Commonwealth of Kentucky.

4. I have reviewed the Complaint for Writs of Prohibition and Mandamus and affirm

that the facts pertaining to the Abbott Action as set forth therein are true and accurate based on

my personal knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Subscribed and sworn to before me, a Notary Public, this day of September, 2015.

Piitst L. filbert
Notary Public • State at Law
Kcatutiky - Notary ID 0 47578/

My Dominica Expiteu: 10/)7/2016



COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Mr. Stanley M. Chesley
9005 Camargo Road
Cincinnati, Ohio 45243

Petitioner
v.

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

-and-

Unknown Respondents,
possibly over 400 John Doe or Jane
Doe or their successors
Located at unknown addresses,

Respondents.

COMES NOW Petitioner Mr.

Case No.

Judge Ruehlman

VERIFIED
PETITION FOR DECLARATORY
JUDGMENT AND INJUNCTIVE
RELIEF

Stanley M. Chesley ("Chesley"), through the undersigned

counsel, who in support of this petition states as follows:

SUMMARY OF PROCEEDING

Chesley finds himself in a bizarre situation — subject to a judgment issued by a Kentucky

court the current total amount of which is unknown and which is owed to a list of approximately

400 persons that has not been updated in over 10 years. Given the virtual certainty that at least

one of those persons died or was the subject of a bankruptcy petition, it is true that the judgment

against Chesley is in an unknown amount owed to unknown judgment creditors.

Despite those flaws, Respondent Angela M. Ford ("Ford"), on behalf of the judgment

creditors (a/k/a the "Unknown Respondents"), has commenced collection efforts including "post-

judgment" discovery directed to Chesley. Because Chesley's res that Ford targets, Chesley's
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assets, are in Ohio, the only way Ford can recover from Chesley is by corning to Ohio and

invoking this Court's jurisdiction and assistance.

In the same manner, Ford's best means of obtaining information from third parties with

whom Chesley has some affiliation is to come to Ohio and invoke this Court's jurisdiction and

assistance.

Hence, the filing of this case by Chesley to assure that a modicum of fairness prevails in

respect to Ford's collection efforts so that the rights and interests of Chesley and third parties

who Ford has targeted with discovery may be properly protected.' Absent the relief requested in

this action, the rights of Chesley and others will be irreparably harmed.

Accordingly, Chesley seeks a declaration that Ford and any other counsel acting on

behalf of the Unknown Respondents cannot register or domesticate into the State of Ohio and

then enforce using Ohio courts, subpoenas, sheriffs and laws a Kentucky judgment against

Chesley without first disclosing to this Court and Chesley (i) the actual total amount now owed

on that judgment, (ii) exactly what persons or entities are currently entitled to collect that

judgment and (iii) the amount owed to each specific judgment creditor after credit for the

amounts distributed by For•c1 and amounts retained by Ford as her fee. Ford's failure or refusal to

provide this information to this Court and Chesley (a) violates Ohio law, (h) impedes

implementation of Ohio public policy imperatives, (c) deprives Chesley of valuable rights, (d)

deprives the judgment creditors of their rights, (e) impairs the rights of other third parties from

whom, or about whom, Ford seeks information, (f) aids Ford's avoidance of her ethical

The post judgment discovery that Ford has served on Chesley in Kentucky seeks to obtain from Chesley
information concerning and belonging to third parties (almost all of whom are Ohio domiciles) in an attempt to
circumvent the applicable rules and deprive those third parties of the protections to which they are afforded by Ohio
law.
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obligations to her clients who are the judgment creditors, and (g) could prevent courts in Ohio

and Kentucky from making informed decisions on certain issues that may arise in this matter.

INTRODUCTION

1 Chesley is a resident of Hamilton County, Ohio as are his wife and certain other

persons and entities against which Ford has threatened to issue subpoenas and from whom Ford

has threatened to seek the recovery of assests. Venue of this matter is appropriate in this Court.

2. Respondent Ford is a resident of the Commonwealth of Kentucky and practicing

lawyer in the Commonwealth of Kentucky who represents the plaintiffs in litigation styled

Mildred Abbott et al. v. Stanley M Chesley, et al. Boone County Kentucky Circuit Court Case

No. 05-CI-00436 (the "Abbott Case"). Some or all of the Abbott Case plaintiffs are Chesley's

judgment creditors and are the "Unknown Respondents" herein. Ford has minimum contacts

with Ohio consistent with this Court's appropriate exercise of personal jurisdiction over Ford.

3. On October 22, 2014 the Boone County, Kentucky Circuit Court ("Boone Circuit

Court") entered a Second Amended Judgment against Chesley in the Abbott Case (the "Chesley

Judgment"). The Chesley Judgment incorrectly purports to impose on Chesley joint and several

liability with three other individuals who suffered a prior judgment in the Abbott Case. The

Chesley Judgment is based solely on the principal of collateral estoppel and holds that the

Kentucky Supreme Court decided all the factual issues necessary to establish Chesley's liability

to the Abbott Case plaintiffs when the Kentucky Supreme Court considered disciplinary action

against Chesley, See Exhibit A. Chesley disagrees with this conclusion.

4. Chesley has exercised his right to appeal the Chesley Judgment to the Kentucky

Court of Appeals and Chesley expects the Chesley Judgment to be reversed. Chesley's

confidence is based in part on the fact that in 2014 Judge Schrand of the Boone Circuit Court
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crocheted together Chesley and the Criminal Defendants (defined below) but (i) Judge Wehr of

that same court previously said, "[t]he rationale of the previously entered partial summary

judgment [against the Criminal Defendants] does not apply to" Chesley and (ii) the Kentucky

Court of Appeals agreed when it refused to equate Chesley with the Criminal Defendants in 2011

and (iii) the 2013 Kentucky Supreme Court's Abbott v. Chesley decision agreed:

Appellants also contend that the joint and several liability of CGM [the Criminal
Defendants] should extend to Chesley because he acted in concert with CGM.
We decline the invitation to do so. . . . Chesley's role in the enterprise clearly
differed from that of Cunningham, Gallion, or Mills. The agreement itself seems
to treat him differently.

Judge Schrand's decision against Chesley is a clear outlier.

5, Nothing in this Petition or any other document filed herein admits that Chesley

agrees with any particular finding of fact and conclusion of law that led to the Chesley Judgment.

Inter ilia, Chesley disputes the Chesley Judgment's holding that he is jointly and severally liable

with the Criminal Defendants because the Chesley Judgment arose out a procedural morass

wherein Ford and the Boone Circuit Court conflated the issues in a disciplinary matter and those

in the Abbott Case, a civil lawsuit where parties are entitled to complete discovery on damages,

and a reasoned decision based on the merits; Chesley received neither in the Abbott Case,

Instead, Judge Schrand summarily applied collateral estoppel in the Abbott Case.

6. The three other jointly liable judgment debtors (hereinafter the "Criminal

Defendants") were accused of federal crimes for their actions that form the basis of the Abbott

Case. For that reason, the August 2007 judgment against those tlu•ee persons in the Abbott Case

is referred to herein as the "Criminal Defendants Judgment,"
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THE JUDGMENT, COLLECTION ACTIVITY AND MONEY DISSIPATED 

7. After entry of the 2007 Criminal Defendants Judgment, but prior to the entry of

the Chesley Judgment, Ford and her co-counsel collected many millions of dollars from the

Criminal Defendants. As a matter of law, the gross amount of those collections must be credited

against the Criminal Defendants Judgment, thus reducing the amount of that judgment.

Reducing the Criminal Defendants Judgment will simultaneously reduce the amount of the

Chesley Judgment since the Boone Circuit Court held Chesley jointly and severally liable for the

same $42,000,000 in damages owed by the Criminal Defendants to the Abbott Case plaintiffs.

8. The stated amount of the 2007 Criminal Defendants Judgment is $42,000,000

plus 8% prejudgment interest and 12% post judgment interest,2 Although entered more than

seven years after entry of the Criminal Defendants Judgment, the stated amount of the 2014

Chesley Judgment is also $42,000,000 plus 8% prejudgment interest and 12% post judgment

interest,3 Ford failed to disclose to the Boone Circuit Court the amount collected against the

Criminal Defendants Judgment; so the Boone Circuit Court made no adjustment when it entered

the stated amount of the Chesley Judgment.

9. Two of the Criminal Defendants, Cunningham and CiaIlion, were defendants in a

criminal case heard by the United States District Court of the Eastern District of Kentucky

Criminal Case No. 07-39-WOB (the "Criminal Case"). Ford accepted appointment as the

Victims Advocate in the Criminal Case.

2 -Citesley's counsel was not involved in the determination of the $42,000,000 amount because it was first
determined in a summary judgment motion against the Criminal Defendants not Chesley.
3 The $42,000,000 amount (i) is a calculation relating to the Criminal Defendants and not Chesley, (ii) is wholly
disconnected from any funds Chesley received, and (iii) fails to reconcile the fact that the Kentucky Supreme Court
suggested that the maximum judgment to which Chesley would be $6,465,621.87, the "worst case amount by
which Chesley was overpaid in the Settled Case.
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10. Upon information and belief, Chesley asserts that Ford squandered some of the

funds collected from the Criminal Defendants and said funds were not prudently disbursed,

properly accounted for or applied to the Criminal Defendants Judgment. Examples include:

(i) Ford permitted some of the seized assets to be operated by a state court
receiver rather than immediately selling those assets and applying the proceeds to
the Criminal Defendants Judgment. The receivership operated at a cash flow
deficit requiring that other cash payable to the Abbott Case plaintiffs be used to
support the receivership. The receivership's use of saleable assets caused those
assets to lose value;

(ii) Ford selected a Kentucky lawyer as her co-counsel for collection work on the
Criminal Defendants Judgment. Ford now claims that Kentucky lawyer
improperly transferred over $2,000,000 to persons that were not Ford, Ford's
designees, or the Abbott Case plaintiffs; and

(iii) The Criminal Case victims included 14 known persons who were not Abbott
Case plaintiffs. As the Victims Advocate, Ford accepted duties to those 14
persons. To meet her duties to those 14 persons, Ford diverted funds from the
Abbott Case plaintiff's into an escrow account for the potential benefit of those 14
persons.

11. The Criminal Defendants Judgment must be reduced by the total gross value of all

assets seized from the Criminal Defendants or otherwise acquired or paid on account of the

Criminal Defendants Judgment at the time those assets were seized by Ford or her co-counsel

regardless of (i) any operating losses suffered by the receivership, (ii) the reduced amount for

which those assets were sold after the receivership was terminated or the assets otherwise

liquidated, (iii) the alleged loss of any funds caused by Ford's co-counsel, (iv) the diversion of

funds from the Abbott Case plaintiffs to persons who were Criminal Case victims but not Abbott

Case plaintiffs, or (v) the retention of funds by Ford or her co-counsel.4 Those legally required

reductions should have been applied to the opening $42,000,000 amount before the Chesley

Judgment was entered. As applied to Chesley, the $42,000,000 judgment amount is a guess.

4 Neither the Criminal Defendants Judgment nor the Chesley Judgment include an award of attorney fees. So, any
funds collected by Ford but not disbursed to the Abbott Case plaintiffs reduce the amount owed on the judgments.

6

ELECTRONICALLY FILED 01/06/2015 14:55 / IFI / A 1500067 / CONFIRMATION NUMBER 383362



12, Two of the Criminal Defendants, Gallion and Cunningham (the "Criminals"),

were convicted by the United States District Court for the Eastern District of Kentucky, and

ordered to pay restitution to their victims, most of whom are Abbott Case plaintiffs. Forfeiture

of certain assets was also ordered in the Criminal Case. Credit against the Criminal Defendants

Judgment and therefore the Chesley Judgment must to be given for all amounts paid to the

Abbott Case plaintiffs as restitution or from forfeited assets.

13. Despite numerous requests, Ford has refused to provide to Chesley an accurate

accounting of all funds paid to the Abbott Case plaintiffs on account of her collection efforts or

distributions made in the Criminal Case, Despite numerous requests, Ford has refused to provide

to Chesley an accurate accounting of all funds that are legally to be credited against the Chesley

Judgment, including any and all amounts, including but not limited to those described above that

were not paid to the Abbott Case plaintiffs.

14, Reductions in the Criminal Defendants Judgment will reduce the Chesley

Judgment in the same amount because the 2014 Chesley Judgment is based on the amount of the

2007 Criminal Defendants Judgment and the Chesley Judgment is explicitly "joint and several"

with the Criminal Defendants Judgment.

15. Despite numerous requests, Ford has failed or otherwise refused to provide to

Chesley an accurate accounting of the pre judgment and post-judgment interest that Ford alleges

has accrued and is accruing under the Chesley Judgment, The atnount of accrued and/or

accruing interest must be adjusted downward each time Ford made assets seizures that reduce the

$42,000,000 principal balance of the Criminal Defendants Judgment. The amount of accrued

and/or accruing interest must also be adjusted downward to recognize the forfeiture of assets in

the Criminal Case and restitution distributions in the Criminal Case.

7
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16. The pre -judgment interest rate is one-third lower than the post judgment interest

rate (8% versus 12%). Because the Criminal Defendants Judgment was entered in 2007 and the

Chesley Judgment was entered in 2014, there is a seven year period when interest accrued on the

Criminal Defendants Judgment at the higher post judgment rate of 12% while, as to Chesley, the

pre judgment 8% interest rate applies. Ford must account for this 7 year• discrepancy.

FORD AVOIDS HER ETHICAL OBLIGATIONS 

17. Various filings in the Abbott Case and certain filings in the Criminal Case

disagree with respect to the number and identity of the Abbott Case plaintiffs. The "Plaintiffs"

in the Abbott Case are the stated beneficiaries of the Chesley Judgment and are real parties in

interest in this proceeding — the Unknown Respondents, See Exhibit A. Despite requests, Ford

has refused to provide to Chesley (i) an exact number of Abbott Case plaintiffs who are

Chesley's creditors, (ii) the name of each current judgment creditor, (iii) an address for each

current judgment creditor, and (iv) the amount owed to each current judgment creditor after the

distributions of millions dollars to those persons in the Abbott Case and the Criminal Case.5

18. For purposes of this Petition, Chesley has listed as respondents herein an

unknown number of Jane Doe and John Doe persons or entities (e.g. bankruptcy estates or

estates of deceased Abbott Case plaintiffs). Chesley requests that this Court order Ford to

disclose the names and addresses of each current judgment creditor so that those persons or

entities can be made parties to this action.

19. Public policy in Ohio and Kentucky both promote the settlement of litigation.

Without knowing the identity of the Unknown Respondents and the current amount owed

3 Identifying the current judgment creditors and the amount now owed each after all proper credits is the most
fundamental element of a valid judgment. The danger of allowing Ford to proceed in Ohio to collect on the Chesley
Judgment without first providing this basic information is readily apparent: for example, if Chesley were inclined to
consider making any reasonable settlement offers and if some of the Unknown Respondents wanted to accept, to
whom would he make that check payable and from whom would he obtain a release or satisfaction of judgment?
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specifically to each of them, Chesley cannot consider possibly making any reasonable settlement

offers to any of those persons.

20. Ford is ethically obligated to communicate to her clients any settlement offer

made by Chesley so that those clients can exercise their individual right to accept or reject that

offer. Ford is further ethically obligated to advise her clients individually6 concerning any

settlement offer made by Chesley so that any particular client can knowingly exercise his or her

right to accept or reject that offer. Ford's refusal to disclose to Chesley the identity of the

Unknown Respondents and the amount owed to each of them protects Ford from the complicated

work of communicating settlement offers to specific individual clients and advising each of them

individually on the merits of any settlement offer Chesley might make.

21. Ford made several filings in the Criminal Case and in the Sixth Circuit Court of

Appeals seeking to keep from Chesley (i) the total value of assets seized on account of the

Criminal Defendants Judgment, (ii) the names and addresses of her clients, (iii) the amounts

distributed to those clients, and (iv) the amount of money she collected that was not distributed

to her clients.

22. Ford's refusal to provide requested information to Chesley (i) impairs Ohio and

Kentucky's public policy that favors settlements, (ii) deprives Ford's individual clients of the

potential opportunity to receive and consider settlement offers from Chesley, (iii) avoids Ford's

obligation to communicate those settlement offers to her clients, (iv) deprives Chesley of

valuable rights and (v) deprives courts in Kentucky and Ohio of information they may need to

handle certain issues that may arise in connection with this matter.

23. Ford's actions threaten the rights of third parties in Ohio who Ford has stated she

intends to depose and whose rights Ford has attempted to violate by seeking their private

6 The Abbott Case is a "mass action" and not a class action proceeding.

9
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financial documents and information from Chesley rather than by pursuing the proper procedural

mechanism for obtaining the information directly from this third parties — a process that would

require Ford to come to Ohio invoice the jurisdiction of the Ohio courts in order to issue

subpoenas, and at the same time, afford those third parties the opportunity to protect themselves

and their information under the auspices of the Ohio courts.

24. Since Chesley was not a judgment debtor until October 22, 2014, Chesley had no

significant opportunity to participate in any of the above-described actions in the Abbott Case or

the Criminal Case that created all the necessary adjustments to the amount owed on the Criminal

Defendants Judgment and, consequently, the Chesley Judgment.

FORD THREATENS ACTION THAT WILL CAUSE HARM

25. The "res" in this matter, Chesley's assets, if any, are in Ohio not in Kentucky.

Chesley does not have significant assets in the Commonwealth of Kentucky that are subject to

seizure for collection on the Chesley Judgment, Ford intends to domesticate the Chesley

Judgment in the State of Ohio and take collection action on assets located in the State of Ohio.

26. Ford has threatened to issue subpoenas and take depositions of Chesley's wife,

Chesley's children, other individuals and "several institutions." Chesley believes and expects

that his family members and Ford's other targets will not voluntarily provide information to Ford

thereby requiring Ford to issue subpoenas to those targets, many of whom have no presence in

Kentucky and are not subject to a subpoena issued by the Boone Circuit Court. Upon

information and belief, Chesley asserts that (i) some of the targets of Ford's discovery efforts are

not parties to, or• currently aware of, the Abbott Case and (ii) some of the assets Ford might

attempt to seize are used by, held by or owned by entities who are not parties to, or currently
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aware of the Abbott Case. Many of these third parties are Ohio residents, citizens or domiciles

who deserve the procedural protections offered by Ohio law.

27. Chesley does not have the ability to secure a supersedeas bond in the amount of

$42,000,000, plus millions in accrued interest, the stated amount of the Chesley Judgment.

28, If any money is owed by Chesley to the Abbott Case plaintiffs, Chesley believes

that an accurate calculation of the remaining amount owed on the Chesley Judgment may

substantially reduce the Chesley Judgment for the reasons described above. Chesley does not

know and cannot estimate the amount that remains owed on account of the Chesley Judgment.

Knowing the current amount owed on the Chesley Judgment is important because, inter alia, that

amount is relevant (a) to any consideration by a Kentucky court of requirements that might be

imposed if Chesley seeks a stay of enforcement of the Chesley Judgment while his Kentucky

appeal is pending and (b) to limitations this Court might impose on Ford to insure that her

collection efforts do not attach assets in excess of the amount truly owed on the Chesley

Judgment. Ford's refusal to disclose the current total amount of the Chesley Judgment may

impair judicial decision making in Kentucky and this Court.

29. Chesley is confident his Kentucky appeal of the Chesley Judgment will be

successful. Thereafter, any collection activity by Ford against Chesley will have to be reversed

including the return of assets to innocent third parties from whom Ford may seize assets. The

temporary loss of seized assets may cause significant harm to the innocent third-parties who are

the subject of Ford's collection activity.

WHEREFORE, Petitioner Stanley M. Chesley prays that the Court:

A. Declare that before Respondents take any action in the State of Ohio to enforce

the Chesley Judgment, Petitioner Stanley M. Chesley is entitled, at a minimum, to know and that
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Respondent Ford must immediately disclose to this Court and Chesley (i) the name, address and

amount owed to each of Chesley's current judgment creditors and (ii) the exact current amount

owed on the Chesley Judgment in the unexpected event the Chesley Judgment is affirmed;

B. Declare that Petitioner Stanley M. Chesley is entitled to know and that

Respondent Ford must immediately disclose to Chesley (i) how much money and the value of

assets seized under the authority of the Criminal Defendants Judgment, any assets forfeited in the

Criminal Case and any restitution paid in the Criminal Case, (ii) when any assets were seized or

forfeited and any restitution payments were made so that Chesley can check the accuracy of

Ford's pre judgment and post-judgment interest calculations, (iii) the amount collected by Ford

and not distributed to her clients, and (iv) the total amount distributed to each of the Unknown

Respondents in both the Settled Case and the Abbott Case, after• reduction for• Ford's 40% fees

and Ford's expenses;

C. Enjoin Respondent Angela M. Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents from taking any action to collect the

Chesley Judgment in the State of Ohio until 90 days after Chesley has received all of the

information that this Court declares Chesley is entitled to receive;

D. Enjoin Respondent Angela M. Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents from registering or domesticating the

Chesley Judgment in Ohio and attempting to issue subpoenas or any other discovery to parties in

Ohio, except for Chesley, until 90 days after Chesley has received all of the information that this

Court declares Chesley is entitled to receive; and

Eiijoin Respondent Angela M. Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents, from destroying any documents relevant
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to any of the issues described in this Petition or- CheSley's other filings made 'simultaneously

herewith, Chesley submits that this relief is required due to Ford's demonstrated efforts to hide

the information sought by Chesley,

VERIFICATION

Petitioner Stanley M, Chesley swears or affirms as follows: (1) I am over eighteen years

old and have never deem declared mentally incompetent; (2) 1 have personal knowledge of the

facts set forth in the above-written Verified Petition For Declaratory Judgment And Injunctive

Relief (the "Petition"); (3) I any the judgment debtor who is the target of the Chesley Judgment

described in the Petition,. (4) to the best of my knowledge and belief, the facts set out in the

Petition are true and correet.

Sworn to, and gij,wribed, in my presence on January 6, 2015 by Stanley M, Chesley who
I Ai,

is known to ine.$e
% Maly a Haft. 
*a Nobly rutk Roo
I My ComitrkolottEgbastkl-16,2019  
1 Notary public,. State of Olti

My commission. expires on76.>:.:16
v 

! ''''''''''''

SIGNATURE AND APPEARANCE OF PETITIONER'S COUNSEL

Sheryl. Cr, Snyder, EN,
FROST BROWN TODD LLC
400 West Market Street
Suite 3200
Louisville, KY 40202
ssnyderfipbtlaw,com
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/s/ Vincent E. Mauer 
Vincent E. Mauer (0038997)
FROST BROWN TODD LLC
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513-651-6785
Fax 513-651-6981
vmauer@tbtlaw,com
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CASE SUMMARY:

PROCEDURAL. POSTURE: Movant Board of
Governors of the Kentucky Bar Association (Board)
alleged respondent attorney's professional misconduct.
The Board adopted a trial commissioner's findings that
Ky. Sup. Ct. R. 3,130-1.5(a), 3.130-1.5(c), 3.130-1.5(e),
3.130-1.7, 3.130-1.8(g), 3.130-3.3(a), 3,130-8.1(a),
3.130-8.3(c), and 3.130-5.1(c)(1) were violated, and
recommended permanent disbarment and restitution. The
attorney filed a notice of review,

OVERVIEW: The attorney settled a class action, The
supreme court held he violated Ky, Sup. Ct. R.
3.130-1.5(a) because his 49 percent fee was
unreasonable, despite not getting all of it. He was liable

despite claiming other attorneys hired him because (1) his
alleged ignorance of their fee contracts was incredible,
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and (2) his contract with them said he represented clients,
He violated Ky. Sup. Ct, R. 3.130-1.5(c) because (I) his
fees exceeded governing fee contracts, and (2) required
statements were absent. He violated Ky. Sup. Ct. R.
3,130-1.5(e) because no client knew of his fee contract or
involvement. He violated Ky. Sup. Ct. R. 3.130-1.8(g)
because no client was asked about a settlement. He
violated Ky. Sup. Ct. R. 3.130-3.3(a) because he did not
reveal fee contracts. He violated Ky. Sup. Ct, R.
3.130-8,I(a) because he falsely answered discovery. He
violated Ky, Sup. Ct. R. 3.130-8,4(c) because he
conspired to skim excess fees. He violated Ky. Sup. Ct.
R. 3.130-5.1(0(1) because he helped hide others'
misconduct, Permanent disbarment was proper, under Ky.
Sup. Ct. R. 3.380, because aggravators outweighed
mitigatory, Restitution was not proper because
disbarment cases did not allow it,

OUTCOME: The attorney was permanently disbarred
from the practice of law in Kentucky,
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Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Reasonable Fees
Legal Ethics > Client Relations > Attorney Fees >
General Overview
[IIN1] See Ky. Sup. Ct. R. 3.130-1.5(a).

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Reasonable Fees
Legal Ethics > Client Relations > Attorney Fees >
Contingency Fees
Legal Ethics > Client Relations > Attorney Fees > Fee
Agreements
[HN2] An attorney's fee in a contingency fee case that
grossly exceeds the fee provided for in the fee agreement
is unreasonable per se.

Legal Ethics > Client Relations > Attorney Fees >
Contingency Fees
[HN3] See Ky. Sup. Ct. R. 3,130-1.5(c),

Legal Ethics > Client Relations > Attorney Fees > Fee
Splitting
[HN4] See Ky. Sup. Ct. R. 3.130-1.5(e),

Legal Ethics > Client Relations > Attorney Fees > Fee
Splitting
[HN5] Ky. Sup. Ct. R. 3. I 30-1.5(e)(2) clearly states that
clients must be advised of a fee splitting agreement and
given the opportunity to object to the participation of any
attorney.

Civil Procedure > Settlements > Settlement Agreements
> General Overview
Legal Ethics > Client Relations > Conflicts of Interest
[HN6] See Ky. Sup. Ct. R. 3.130-1.8(g).

Legal Ethics > Client Relations > Effective
Representation
[HN7] Lawyers are free to divide among thernselves the
work required to successfully prosecute the claims of
their clients, but they may not delegate their ethical
responsibilities to another,

Legal Ethics > Pro,fessional Conduct > Tribunals

[HN8] See Ky. Sup. Ct. R. 3.130-3.3(a).
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Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations
[I IN9] See Ky. Sup. Ct, R. 3,130-8.1(a).

Legal Ethics > Professional Conduct > General
Overview
[1-IN I0] Ky. Sup. Ct, R. 3,130-8.4(c) states that a lawyer
may not engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

Legal Ethics > Professional Conduct > General
Overview
[HN I I] See Ky. Sup. Ct. R. 3.130-5.1(c)(1).

Evidence > Inferences & Presumptions > Inferences
Evidence > Procedural Considerations > Circumstantial
& Direct Evidence
Legal Ethics > Professional Conduct > General
Overview
[HN 12] To ratify another attorney's misconduct in
violation of Ky. Sup. Ct. R. 3.130-5,1(c)(1), a person
must have actual knowledge of the misconduct, However,
Ky. Sup, Ct. R. 3.130-1.0(f) states that a person's
knowledge may be inferred from circumstances.

Legal Ethics > Client Relations > Conflicts of Interest
[HNI3] See Ky. Sup. Ct, R. 3.130-1.7,

Legal Ethics > Sanctions > General Overview
[HN14] See Ky. Sup. Cl. R. 3.380.

Legal Ethics > Sanctions > General Overview
[HN15] The American Bar Association Standards for
Imposing Lawyer Sanctions 9.2 defines aggravation or
aggravating circumstances as any considerations, or
factors that may justify an increase in the degree of
discipline to be imposed.

Legal Ethics > Sanctions > General Overview
[111\116] The American Bar Association Standards for
Imposing Lawyer Sanctions 9.22 provides that
aggravating factors include (a) prior disciplinary
offenses; (b) dishonest or selfish motive; (c) a pattern of
misconduct; (d) multiple offenses; (e) bad faith
obstruction of the disciplinary proceeding by
intentionally failing to comply with rules or orders of the
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disciplinary agency; (f) submission of false evidence,
false statements, or other deceptive practices during the
disciplinary process; (g) refusal to acknowledge wrongful
nature of conduct; (h) vulnerability of victim; (i)
substantial experience in the practice of law; and (j)
indifference to making restitution.

Legal Ethics > Sanctions> Disbarments
[1IN17] The Kentucky Supreme Court Rules do not allow
for it to order restitution when a disciplinary action leads
to a permanent disbarment.

Legal Ethics > Sanctions> General Overview
[1-IN18] See Ky. Sup. Ct. R. 3.380.

Legal Ethics> Sanctions> General Overview
Legal Ethics > Sanctions> Disbarments
[HN19] The plain language of Ky. Sup. Ct. R. 3.380
indicates that while the Kentucky Supreme Court may
order an attorney disciplined by either a temporary
suspension from the practice of law, public reprimand, or
private reprimand to comply with any conditions imposed
by the Court, a permanent disbarment stands alone --
separated from the language allowing it to impose
conditions by the word "or." A disbarred attorney is no
longer a member of the Kentucky Bar Association and 110
longer subject to the Court's direct supervision.

JUDGES: [**1] John D. Minton, Jr., CHIEF JUSTICE.
Minton, C.J., Abramson, Cunningham, Noble, Scott and
Venters, JJ., sitting. All concur.

OPINION BY: John D. Minton, Jr.

()PINION

[*585] IN SUPREME COURT

OPINION AND ORDER

The Board of Governors of the Kentucky Bar
Association has recommended to this Court that
Respondent, Stanley M. Chesley, KBA Number 11810,
be permanently disbarred for committing eight counts of
professional misconduct as charged in KBA File 13785.
Chesley was admitted to the practice of law in Kentucky
on November 29, 1978, and maintains a bar roster
address of Fourth and Vine Tower, Suite 1513,

Cincinnati, Ohio 45202.

The Board found that Respondent had violated the
following provisions of SCR 1130, the Kentucky Rules
of Professional Conduct:

a) SCR 3.130-1.5(a) - a lawyer's fee
shall be reasonable. Attorney's fee of over
$20 million exceeded amount established
by client contract and contract with
co-counsel, and was otherwise
unreasonable;

b) SCR 3.130-1.5(c) - contingent fee
agreement. Attorney and co-counsel failed
to provide clients with a written [*586]
statement stating the outcome of the
matter• and showing the remittance to the
client and method of its determination;

c) SCR 3.130-1,5(e)(2) -- division of
fees among [**2] lawyers of different
firms. Attorneys dividing fees without the
consent of clients confirmed in writing;

d) SCR 3.130-5,1(c)(1)
responsibility for partners. Attorney
knowingly ratified specific misconduct of
other lawyers.

e) SCR 3.130-1,8(g) -- conflict of
interest. Attorney representing two or
more clients participated in making an
aggregate settlement of the claims of the
clients . . . without consent of clients and
without disclosure of the existence and
nature of all the claims . . and of the
participation of each person included in
the settlement;

f) SCR 3.130-3.3(a) -- candor to the
tribunal. Attorney knowingly made a false
statement of material fact or law to a
tribunal; Attorney failed to disclose a
material fact to the tribunal to avoid a
fraud upon the tribunal;

g) SCR 3.130-8.1(a) -- disciplinary
matters. Attorney made a false statement
of a material fact in connection with a
disciplinary matter; and
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h) SCR 3.130-8.3(c) [now codified as
SCR 3.130-8.4(c)] -- Attorney engaged in
conduct involving dishonesty, fraud,
deceit, or misrepresentation following the
initial distribution of client funds and
concealed unethical handling of client
funds by others,

The Board recommended the [**3] permanent
disbarment of Respondent and further requests an order
of this Court awarding restitution to the affected former
clients in the amount of $7,555,000,00. Pursuant to SCR
3,370(8), Respondent filed with this Court a notice to
review the Board's recommendation. Upon review, we
find that Respondent is guilty of eight of the alleged
violations, specifically those charged under SCR
3.130-1,5(a), SCR 3. I 30-1.5 (c), SCR 3.130-1.5(e), SCR
3.130-1,8(g), SCR 3.130-3.3(a), SCR 3,130-8.3(c), SCR
3.130-8.3(c) [now codified as SCR 3.130-8.4(c)1, and
SCR 3.130-5.1(c)(1). We permanently disbar him from
the practice of law in the Commonwealth of Kentucky.
We decline to order restitution, as that remedy is not
appropriate in a case of permanent disbarment, and the
claims are being litigated in separate, civil litigation.

I. FACTUAL AND PROCEDURAL BACKGROUND

The following facts and procedural history are taken
from the record of the trial commissioner hearings, and
report of the trial commissioner, Honorable William L.
Graham, which was presented to the Board of Governors.

In March 2006, the Inquiry Commission, acting
under rules established by this Court for the adjudication
of attorney disciplinary [**4] actions, formally began an
investigation of Respondent, Stanley Chesley, for his
conduct in the settlement of the case of Darla Guard, et
al., v. A,H, Robins Company, et al, (the Guard case) in
the Boone Circuit Court, Boone County, Kentucky,
including his conduct in the disbursement of funds
generated by the settlement of that case, The Inquiry
Commission had already been investigating the conduct
of other lawyers in connection with that case, namely
William Gallion, Shirley Cunningham, Melbourne Mills,
and David Helmers, an employee of the [*587] Gallion
firm. 2 In December 2006, the Inquiry Commission
issued formal charges against Respondent.

1 Boone Circuit Court, Civil Action Number
98-CI-795. The case is sometimes referred to as

Page 4

fonetta Moore, et al. v. AR Robins Company, el
al„ or "the Moore case."
2 All four of those attorneys have been disbarred
by this Court for misconduct committed in
connection with the Guard case. Kentucky Bar
Association v. Mills, 318 SW.3(1 89 (Ky, 2010);
Cunningham v. Kentucky Bar Association, 266
S. W.3d 808 (Ky. 2008); Gallion v. Kentucky Bar
Association, 266 S.W.3d 802 (Ky. 2008);
Kentucky Bar Association v. Helmers, 353 S.W.3d
599 (Ky. 2011). The trial [**5] judge in the case,
Joseph Bamberger, was also disbarred for his
related misconduct in the case. Kentucky Bar
Association v, Bamberger, 354 S.W.3d 576 (Ky,
2011).

The Guard case began in 1998. Gallion,
Cunningham, and Mills had contingent fee contracts with
some 431 3 persons who claimed to have been injured by
the diet drug commonly known as "fen-phen." Mills,
because of his aggressive advertising, had secured the
great majority of those clients and his contingent fee
contracts provided for an attorney's fee of 30% of the
stun recovered for the client; Cunningham's contracts
provided a 33% fee, and the Gallion/Helmers contracts
provided for a contingent fee of 33 1/3%, The Boone
Circuit Court certified the case as a class action on behalf
of the 431 individually-named Kentucky residents and
others similarly situated who had been injured by
fen-phen. The manufacturer of fen-phen, American Home
Products, was the principal defendant in the action.

3 There is conflicting information about the
actual number of clients that directly retained one
of the attorneys. The Trial Commissioner refers to
431; other parts of the record say 440, In a court
hearing, the number 441 is mentioned, We will
[**6] refer to 431 clients but the precise number
is immaterial to the issues presented in this
matter.

When the Guard case was filed, other similar claims
against American Home Products were being pursued in
other jurisdictions, A vast number of such claims were
consolidated into a single "national" class action pending
in a Pennsylvania federal district court, Respondent
served as a member of the management committee in the
Pennsylvania litigation and participated in the
negotiations that reached a settlement of that case. As a
result of his involvement in that case, Respondent
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became familiar with American Home's settlement
policies and he became acquainted with its settlement
personnel. All of the Guard case plaintiffs opted-out of
the national settlement with the hope of achieving a more
favorable settlement in the Kentucky litigation.

Independently of his involvement in the national
case, Respondent initiated a fen-phen lawsuit on behalf of
his own clients in the Boone Circuit Court, which he
promptly attempted to have consolidated with the Guard
case, The Guard case plaintiffs' counsel voiced strong
objections to Respondent's effort to merge the cases,
Eventually, however, they relented [**7] and accepted
the consolidation. Respondent's national reputation and
his experience in the national fen-phen settlement was a
factor that induced them to drop their opposition to his
intrusion into their case.

With the claims of their clients merged, Respondent,
Gallion, Cunningham, Mills, and Richard Lawrence, an
attorney from Cincinnati who also represented a few
individual fen-phen claimants, entered into a
collaborative agreement outlining the role each attorney
was to perform in the litigation. They also agreed upon a
method of dividing the attorneys' fees earned in the case.
Gallion would serve as lead trial counsel in the event the
case was tried, and would prepare the case accordingly.
Cunningham and Mills would enroll clients and maintain
client contact information. Respondent would act as "lead
negotiator" in the effort to secure a settlement of the
[*588] claims. Originally, the agreement provided that
Respondent would take 27% of the total attorney's fee
earned from any of the individual claims he might settle
and from an aggregate settlement that resolved all of the
claims.

The fee-apportionment agreement was reduced to
writing and it expressly provided that "all parties to this
[**8] agreement shall have the right to review all
contracts between themselves and any other parties that
may affect the fees earned and all clients shall he advised
of this agreement." (emphasis added). The agreement also
stated clearly that "all parties to this agreement shall be
identified as co-counsel in the class action styled Guard
v. American Home Products in Boone Circuit Court in
Kentucky." The agreement provided that it could be
terminated by any of the attorneys on December 31,
2000, Respondent, Gallion, Cunningham, Mills, and
Lawrence all signed the agreement. Respondent did not
inform any clients of the agreement and he undertook no
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effort to determine whether any of his "co-counsel"
informed the clients of the division of effort and
fee-sharing arrangements. None of the clients were so
informed, Respondent attempted to negotiate a collective
settlement of all the Guard claims before the December
31 termination date, but he was not successful, He did,
however, achieve individual settlements of a few cases,
In those cases, the attorney's fees taken were based upon
the specific contingency fee agreement with that client.

In late 2000, Respondent corresponded with his
co-counsel [**9] about extending the arrangement. As a
result, a new agreement was reached. The new agreement
was similar in all material aspects to the original
agreement except that it reduced Respondent's fee for
negotiating a settlement of the claims to 21% of the total
attorney fees earned. The new agreement contained the
same express provisions requiring that all clients receive
notice of the fee agreement and that all of the attorneys
be "identified as co-counsel in the class action styled
Guard v. American Home Products in Boone Circuit
Court in Kentucky."

The Guard case trial was scheduled to begin in the
summer of 2001. A pretrial mediation conference was
scheduled. Respondent suggests that his ongoing
discussions with opposing counsel actually settled the
case before the mediation conference, and that the
mediation itself was merely for show. Regardless, a
settlement agreement was announced on the second day
of the mediation.

The settlement agreement provided that plaintiffs'
counsel would obtain the decertification of the Guard
case as a class action and the dismissal of all claims.
American Home Products would pay an aggregate sum of
$200 million to be divided among the 431 individual
clients [**10] who had fee contracts with Mills,
Cunningham, Gallion, and Lawrence. Those claims
would be dismissed with prejudice. The remaining
members of the class who had joined the action,
approximately 143 individuals, were not included in the
financial settlement, Their claims would be dismissed
without prejudice, The agreement was reduced to writing
and was signed by Gallion, Cunningham, Mills, and
Lawrence, 4 Respondent claims that he did not sign the
agreement because, as he contends, he did not represent
any of the individual clients. In his view, he had been
employed by the [*589] attorneys and had no
professional responsibility to the individual clients.
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4 Mills, who did not attend the mediation
conference, and by his own admission was drunk
during much of the relevant time period, was told
by his co-counsel that the case settled for $150
million, not $200 million.

American Horne left it for the plaintiffs' attorneys to
determine how much of the settlement fund to allocate to
each of their clients. However, under the terms of the
agreement, plaintiffs' counsel had to provide American
Home with a schedule listing each of the settling clients
and how much of the settlement money would be
allocated [**11] to each client. A signed release from
each client was also required. The agreement also
provided that the settlement would not take effect unless
plaintiffs' counsel obtained a specific number of signed
client releases before a specified deadline. Two
preconditions of the agreement required approval of the
Boone Circuit Court. First, the class action could be
decertified only by court order. Second, the claims of the
individual Guard clients could not be dismissed with
prejudice without court approval.

The settlement agreement also incorporated a "side
letter" which outlined an agreement by which the
plaintiffs' attorneys agreed to indemnify American Home
up to a total of $7.5 trillion for any new fen-phen claims
that might arise from individuals who were eligible to be
members of the decertified class. In other words, $7.5
million of the aggregate settlement would have to be
reserved to cover potential claims, at least until the
applicable statute of limitations brought the subject to
repose. Thereafter, any part of the reserve remaining
would be subject to disposition by order of the court.

On May 9, 2001, Respondent, along with Gallion,
Helmers, Cunningham, and David Schaefer, an attorney
[**12] for American Home Products, appeared before the
presiding judge, Joseph Bomberger, and tendered for his
consideration the "Order Decertifying the Class and
Dismissing Action" as required by the settlement. Judge
Bomberger expressed concern about decertifying the
class and dismissing the individual claims, especially
when he realized that the settling clients and the members
of the class had not been given notice of the settlement or
of the impending dismissal of their claims. Respondent
carefully explained to the judge that the settlement
resolved only the claims of the client group (the 431); the
claims of the members of the decertified class were
dismissed without prejudice and they would have other
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avenues for redress, if they wanted to pursue them.
Despite his misgivings, Judge Bomberger signed the
"Order Decertifying the Class and Dismissing Action"
which was entered into the record on May 16, 2001.

Respondent argues that the entry of that order
terminated his responsibility in the case. He had
negotiated the settlement pursuant to his agreement with
Gallion, Cunningham, and Mills, and he had secured the
entry of an order putting the settlement into effect.

None of the clients were [**13] informed of the
decertification of the class action or the dismissal of their
claims. At that point, none of the clients had even agreed
to a settlement of the claim against American Home
Products. Gallion, Cunningham, Mills, and Helmers then
began the process of collecting the necessary releases
before the deadline. They promptly set up a meeting with
each client. At each meeting, the client was falsely
informed that American Home had offered a specific
amount for his or her claim, which the attorneys then
encouraged the client to accept. Upon the acceptance of
an "offer" and the signing of a release, each client was
informed that the amount of his settlement must be kept
secret and severe sanctions would follow any breach of
that confidentiality. In each ease, the amount of the
"offer was substantially less than the [*590] amount
listed on the schedule provided to American Home. The
clients were not informed that American Home had
agreed to an aggregate settlement of $200 million. The
clients were shown none of the actual settlement
documents, and they were not informed that the "offer"
was coming from their own attorneys, not American
Home.

While we do not agree with Respondent's position
r *141 that his responsibility to the clients ended with the
entry of the settlement order, we note at this point that he
did not participate in the process of contacting clients to
see= the releases. He did not meet directly with any of
the clients to effectuate the settlement and it is not shown
that he had specific knowledge of the deception practiced
upon each client to secure the signed release.

When the releases, sufficient in number to trigger the
release of settlement money, were obtained, Respondent
advised Helmers on the most effective way to get the
releases to American Home and secure its payment of the
first installment of settlement money. 5 Upon receipt of
the releases, American Horne made an initial payment of
$150 million to a client trust account in Cunningham's
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name. Shortly thereafter, on June 19, 2001, Respondent
received a check from that trust account in the amount of
$12,372,534.37. He received additional checks on July 5,
2001 and August 14, 2001, which corresponded with the
dates on which American Home paid additional
installments on the $200 million settlement, On
November 5, 2001, American Home paid the final
installment on the settlement, bringing the total amount
[**15] paid to $200,450,000.00, Respondent had been
paid $16,497,121,87, and he would soon receive more.
The payout to the clients totaled only $46 million.

5 American Home would pay out the settlement
money, as releases were obtained, in a series of
five installments between June 2002 and
November 2002.

In early 2002, questions about the Guard case
settlement began to surface. The fee distribution had
attracted the attention of Michael Baker, a law partner of
Gallion, and of David Stuart, a law partner of Mills.
Neither Baker nor Stuart had been actively involved in
the fen-phen case, but each one became suspicious about
the way the law limn income generated by that case was
being handled in his respective law finn, Each of them
alerted the Kentucky Bar Association of the potential
misconduct in the handling the settlement proceeds, and
each filed suit against his respective partner for an
accounting of law firm funds.

On January 30, 2002, the Office of Bar Counsel
served notice that it was requesting subpoenas for
Gallion, Mills, Cunningham, and Bank One relating to
the matter. At the same time, Stuart's lawsuit led to Mills'
discovery that the settlement amount was not the $150
million as [**16] he had been told, but was instead $200
million, On February 6, 2002, Mills angrily eonfronted
Gallion about the deception and demanded that more
money be distributed to the clients, That evening, or
shortly thereafter, Gallion, Cunningham, Respondent, and
Mark Modlin, a professional "jury consultant" and friend
of the judge, arranged for an off-the-record meeting with
Judge Bamberger.

At the meeting with Judge Bamberger, Respondent
used his expertise in major class action lawsuits and mass
tort settlements to persuade Judge Bamberger that a
charitable organization should be established, using the
cy pres doctrine, to 'administer the residual funds that
might remain after all known claims against the
settlement money were paid, 6 Respondent [*591] also
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persuaded the judge that he should award attorney's fees
in the decertified and dismissed class action equal to 49%
of the gross settlement, using the "Grinnell" factors 7 for
awarding attorneys' fees in a successful class action. No
consideration was given to the fact that each of the
settling clients had a contingency fee agreement setting
the allowable fee at 30%, 33%, or 33 1/3% of the
amounts recovered.

6 This was the genesis of The Kentucky [**17]
Fund for Healthy Living, a "charitable
organization" used to harbor millions of dollars of
the settlement money that was not distributed to
the clients.
7 City of Detroit v. Grinnell Corp., 495 F.2d
448, 475 (2d Cir. 1974), abrogated by
Goldberger v. Integrated Resources, Inc., 209
F,3d 43 (2d Cir•, 2000),

Judge Bamberger approved the 49% attorney fee and
authorized the use of a charitable trust for any excess
funds, He also agreed to counsel's suggestion that 50% of
the then-remaining undistributed settlement money be
paid to the clients on a pro rata basis, and that 50% be
retained by the attorneys for "indemnification or
contingent liabilities." The judge was not informed what
dollar amounts were represented by those percentages.
The written order agreed upon at that meeting was signed
a few days later, but it was not entered in the case record
until June 6, 2002, at which time Judge Bamberger also
ordered that the record of the case be sealed. It is worth
noting that the written order does not reveal the attorney
fee percentage allowed by the judge, nor does it disclose
any absolute dollar amounts. By its omission of the
specific attorney fee percentages, and the absolute dollar
amounts, [**18] the written order preserves the secret of
the fees claimed by the attorneys. Judge Bamberger
restricted the clerk's certificate of service on that order to
only Mills, Gallion, Cunningham, I leIrners, and
Respondent. From that point forward, all subsequent
orders were sent to only those individuals. Respondent
received the order following its June 6, 2002 entry, and
other orders that followed, but denies that he read any of
them.

Judge Bamberger's February order in effect approved
retroactively, or ratified, the disbursement of millions of
dollars in attorneys' fees that had already been taken by
the attorneys. There is no doubt that the purpose of the
February meeting with the judge, when several
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investigations were beginning to gather steam, was to
cover the fee distribution with a thin veil of legitimacy,
and to create a legitimate-looking repository in the form
of a charitable trust in which to place the undistributed
money,

On February 11, 2002, the Inquiry Commission of
the Kentucky Bar Association issued the requested
subpoenas for bank records and other documents relating
to the disbursement of the Guard case settlement money.
That same afternoon, five wire transfers totaling some
[**19] $59 million were made by Gallion and
Cunningham from several personal accounts to an
out-of-state bank account owned jointly by Gallion,
Cunningham, and Mills.

Alter the successful meeting with Judge Bamberger
on or about February 6, Respondent and Gallion
contacted Helmers 8 to enlist his help in making the
second round of disbursements to the clients that had
been approved by the judge. Respondent's. office
provided Helmers with a document to present to each
client for his or her signature. In the spring of 2002, with
the documents signed, the Guard clients [*592] received
a second distribution of settlement money.

8 In the fall of 2001, Helmers was paid $3
million for his work in the case. He left Gallion's
firm to start his own law firm.

The attorneys also received an additional
distribution. On April 1, 2002, Respondent received a
check for $4 million, drawn on the same out-of-state bank
account of Gallion, Cunningham, and Mills, to which the
remaining settlement money had been moved.
Respondent testified that he had no expectation of
receiving an additional $4 million fee. He testified that he
did not know why the cheek was issued or how the
amount was calculated. He made no inquiry to determine
[**20] the source of the payment or the reason for the
payment, or the manner in which the payment was
calculated. His firm simply deposited the check, and
asked no questions,

That final distribution of attorneys' fees brought
Respondent's total to more than $20 million, which he
argues is a reasonable fee for a case of such magnitude.
The total attorney's fee payable, based upon the
contingent fee contracts in effect, using for illustrative
purposes the contingent fee of 33 1/3%, or one-third, 9
and the $200,450,000,00 settlement, was $66,816,667.00.
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Respondents 21% share of that fee would equal
$14,031,500.00.

9 We decline to calculate the effective
cumulative percentage derived from slight
variations in rates charged by the three attorneys:
Mills at 30%, Cunningham at 33%, and Gallion
33 1/3%.

Stuart, in his continuing effort to discover the extent
of Mills' wrongful diversion of law firm funds, sought
and obtained a commission from the Fayette Circuit
Court authorizing the out-of-state deposition of
Respondent, an Ohio resident. Before the deposition was
taken, however, Stuart and Mills were ordered to attempt
to settle their dispute by mediation. Respondent sent
word through a Mills-employee [**21] attending the
mediation conference that, if the settlement talks stalled,
he would he willing to contribute money to get the case
resolved. Initially, the mediation was unsuccessful
because Stuart would not accept the highest amount Mills
would offer, Respondent, who was not a party to the
Stuart-Mills lawsuit, then agreed to sweeten the
settlement pot by the sum of $500,000.00 to get the case
settled and avoid his pending deposition. With that
inducement, Stuart settled. Later, Gallion and
Cunningham reimbursed Respondent $250,000.00, as
their contribution to the Stuart-Mills settlement.

As the Inquiry Commission's investigation
proceeded, Mills hired attorney William E, Johnson to
represent him. Gallion and Cunningham hired Whitney
Wallingford for the saine purpose. Respondent, who at
the time was not subject to a Kentucky bar disciplinary
inquiry, attended a meeting with Mills, Gallion, and
Cunningham, and their respective attorneys. At the
meeting, Respondent urged all of the attorneys then
subject to the KBA investigation to agree upon
representation by the same counsel. As a result,
Wallingford agreed to withdraw as counsel for Gaon
and Cunningham, Before he did so, Ile submitted f**221
a set of documents in response to the Inquiry
Commission subpoenas, The response included a client
payment spreadsheet that grossly overstated the amounts
of money that had been paid to the clients, Before filing
the response and the spreadsheet, Wallingford asked
Respondent to review the response and provide input.
Respondent did so and voiced no disapproval.
Respondent claims he had no way to know that the
spreadsheet was inaccurate,
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Respondent helped Judge I3amberger prepare for his
2005 appearance before the Kentucky Judicial Conduct
Commission that was examining the judge's misconduct
[*593] in the Guard case, including his involvement in
the creations of the Kentucky Fund for Healthy Living,
and his salary for serving as a member of its governing
board, Respondent also appeared at the Judicial Conduct
Commission meeting and spoke in support of the judge.

In 2005, problems for the Guard counsel developed

on yet another front when several of the Guard case
clients filed suit against Respondent, Gallion,
Cunningham, Mills, and the Kentucky Fund for Healthy
Living alleging misconduct and misappropriation of the
settlement funds. The case, styled Abbott, et. at. v,
Chesley, et, a1,, (the "Abbott [**231 case"), is currently
pending review before this Court. Respondent initially
admitted to being part of the Guard case class counsel in
initial pleadings, but in subsequent pleadings denied he
acted in that capacity.

In preparing a defense for the Abbott case,
Respondent hired Kenneth Feinberg, a
nationally-recognized specialist in handling large
aggregate case and class action settlements, At
Respondent's behest, and based largely upon information
provided by Gallion, Feinberg prepared an affidavit
supporting the actions of the Guard case counsel in the
disbursement of the Guard case money. In this
disciplinary proceeding, however, and after learning more
of the details, Feinberg disavowed the opinion he
expressed in the affidavit and withdrew his approval.

After the formal KBA investigation of Respondent
began in 2006, Respondent asked Jack Vardaman, the
attorney for American Home Products who had
negotiated the Guard case settlement with Respondent, to
write a letter based upon Respondent's notes stating that
the Guard case had been "settled as a class action" and
that "decertification was not relevant to the collateral
issues of attorneys' fees or administration of the
settlement proceeds [**24] and process," Vardaman
refused to do so because the statements suggested in
Respondent's notes were false.

On December 4, 2006, the Inquiry Commission
issued its Complaint of Misconduct against Respondent
alleging violations of SCR 3.I30-1,5(a); SCR
3.130-1.5(c); SCR 3.130-1.5(e); SCR 3.130-1,7; SCR
3.130-1.8(g); SCR 3.130-3,3(a); SCR 3,I30-8.1(a); SCR
3.130-8.3(c). On May 26, 2009, a charge alleging a
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violation of SCR 3.130-5.1(c)(1) was added. After an
extensive hearing including the testimony of some
forty-three witnesses and the review of dozens of
exhibits, the Trial Commissioner, Judge William
Graham, issued a report finding that Respondent had
violated SCR 3,130-1,5(a); SCR 3.130-1,5(c); SCR
3,130-1,5(e); SCR 3.130-1.7; SCR 3.130-1,8(g); SCR
3,130-3,3(a); SCR 3.130-8,1(a); SCR 3,130-8,3(c); and
SCR 3.I30-5.1(c)(1),

In light of the number and severity of the violations,
the Trial Commissioner recommended Respondent be
permanently disbarred from the practice of law in
Kentucky. In addition, the Trial Commissioner
recommended that Respondent pay $7,555,000,00 in
restitution to the Guard case clients. The Trial
Commissioner calculated that amount based on the
attorney fees Respondent [**25] actually received minus
the amount he was contractually allowed to receive.

The matter was presented to Board of Governors at a
hearing, with oral arguments, on June 14, 2011. By a vole
of eighteen to zero the Board adopted the Trial
Commissioner's report and his recommendations.
Respondent filed a notice of review with this Court.

II, CHARGES AGAINST RESPONDENT

A. SCR 3.130-1.5(a)

[*594] SCR 3.130-1,5(a) states in pertinent part:

[HN1] [allawyer's fee shall be
reasonable, Some factors to be considered
in determining the reasonableness of a fee
include the following: (1) The time and
labor required, the novelty and difficulty
of the questions involved, and the skill
requisite to perform the legal service
properly; (2) The likelihood that the
acceptance of the particular employment
will preclude other employment by the
lawyer; (3) The fee customarily charged in
the locality for similar legal services; (4)
The amount involved and the results
obtained; (5) The time limitations imposed
by the circumstances; (6) The nature and
length of the professional relationship with
the client; (7) The experience, reputation
and 'ability of the lawyer or lawyers
performing the services; (8) Whether the
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fee is fixed or [**261 contingent.

The Respondent violated SCR 3.130-1.5(a) because
the fee he accepted, over $20 million, was unreasonable
under the circumstances of this MC, and the factors cited
in the rule above. Respondent argues that his fee was
reasonable because his personal take from the case was
merely I0% of the total amount recovered. He presents
with his argument examples of other class 'actions where
greater percentages were approved. He cites, among
others, the expert opinion given by Professor Geoffrey C.
Hazard:

When you are talking about this kind of
money involved in the settlement lawyer
fees in the order of 18, up to 24, 25
percent are within what courts have
approved in class actions.

Professor Hazard is referring to the total attorney's
fee to be allocated for the case. Here, Respondent's
request to Judge I3amberger for a total fee of 49% well
exceeds the normal limit suggested by Professor Hazard,
Respondent argues that the reasonableness of his personal
fee must be judged independently of the total amount
taken by all of the attorneys, lest we convict him of guilt
by association, However, we disagree. The lawyers
agreed among themselves to share the work, and to share
the fee. Respondent [**27J cannot disavow the
excessiveness of the 49% fee ($99,220,500.00) that he
requested simply because he did not personally receive
all of it.

We also conclude that, given the factors cited in the
rule, Respondent's $20,497,121.87 share of the fee was
unreasonable, especially in light of his professed
ignorance and lack of responsibility for any aspect of the
litigation except showing up at the mediation and going
through the motions of announcing the agreement. The
factors listed in the rule above do not weigh in
Respondent's favor. He has shown nothing to
demonstrate that he expended a great deal of time and
labor on the case, The issues of liability were not
particularly difficult or novel, and even if they were,
Respondent did not do the heavy-lifting on that aspect of
the case, Gallion and Ilelmers did most of that. We do
not see that Respondent forfeited other profitable
employment because of his involvement in the Guard

Page 10

case. In our view, $20 million does indeed exceed "the
fee customarily charged in the locality for similar legal
services." The only "time limitation" was to complete his
negotiation before the trial a few months away. His
"professional relationship" with the clients [**28] was
by his own admission extremely limited. The only factors
that weigh favorably toward a large fee are "skill
requisite to perform the legal service properly" and the
"experience, reputation and ability of the lawyer."

The more critical factor here, however, is the
existence of the contingent fee [*5951 agreement, the
eighth factor listed in SCR 3,130-1.5(a). Respondent
argues that his right to a reasonable fee for settling the
case was not subject to the contingency fee contracts of
his co-counsel because he was not party to those
contracts and because the case was settled as a class
action. He reminds us that attorney fees payable for the
successful prosecution of a class action lawsuit are
determined by the trial court, and that his fee was
consistent with what was allowed by the trial court in this
case, Aside from the fact that the trial judge was
disbarred for his collusion with the plaintiffs' attorneys,
we reject Respondent's argument that the contingent fee
contracts were immaterial to the determination of
whether his fee was reasonable,

Respondent cannot claim that the reasonableness of
his fee should be based upon class action standards when
he himself negotiated the 'agreement [**291 that required
the decertification of the class action and the dismissal
without any compensation of all pending claims; except
those with fee contracts, The fact is that Respondent did
not obtain the settlement of a class action; he secured the
dismissal of the class action and the settlement of the
some 431 individual claims that were subject to
contingent fee contracts.

When Respondent sought the judge's approval for an
attorney's fee, the class action was long-since dismissed.
All of the members of the plaintiff class, except the 431
that had contingent fee contracts with Respondent's
co-counsel, were cut loose and left to fend for
themselves.

As for the 431 with contracts, none of the claimants
had notice that his claim was settled and his case was
dismissed, None of them had forfeited his rights under
the contingent fee agreement. Each client was entitled to
the full measure of compensation allocated to him, less
the contingent fee lie had agreed to pay.
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Respondent argues that he had no duty to the
individual clients, because he was hired by none of them
and had no knowledge of their fee agreements with Mills,
Gallion, and Cunningham. We do not accept that
ignorance is an excuse, [**30] nor do we find it credible
that Respondent was unaware of the fee arrangement.
When he entered into his agreement with the other
attorneys, Respondent signed on as co-counsel with
Mills, Cunningham, and Gallion, and he was one of the
lawyers "representing the plaintiffs in the litigation
pending or anticipated against [American Home
Products]  " as stated in the fee-division agreement.
The plaintiffs in the case were his clients, and lie assumed
the same ethical responsibilities that he would have with
any other clients. He had the duty to know his fee
responsibilities to them. He had in the fall of 2000
successfully settled some of the individual cases and
taken a fee based upon the contingency fee agreement.

By his own testimony, lie received the first
installments of $16 million in fees without any idea of the
authority under which those payments had been made. If
he was ignorant of the means by which his fee was being
paid, he had a duly to the clients to find out. His later
effort to obtain the court's retroactive approval of his fees
demonstrates his knowledge that the earlier payments
were improperly disbursed to him. The fee for
Respondent's work on behalf of the Guard [**31] clients
was governed by fee contracts, and the attorneys'
agreement. At most he was entitled to 21% of one-third
10 of the $200,450,000.00 recovered, or $14,031,500.00,

10 See footnote 9.

[*596] [HN2] An attorney's fee in a contingency fee
case that so grossly exceeds the fee provided for in the
fee agreement is unreasonable per se. Respondent's fee
was subject to the limitations of the contingent fee
agreements so we conclude that he violated SCR
3.130-1.5(a). Moreover, even without the fee contracts
with the clients, as shown above, the 49% tee was
unreasonable and Respondent's $20 million share of it
taken without notice to the client was unreasonable, and
constitutes a violation of SCR 3.130-1.5(a).

B. SCR 3.130-1.5(e).

SCR 3.130-1.5(c) states in pertinent part:

[hIN3] [a] fee may be contingent on the
outcome of the matter for which the
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service is rendered, except in a matter in
which a contingent fee is prohibited by
paragraph (d) or other law. Such a fee
must meet the requirements of Rule 1.5(a).
A contingent fee agreement shall be in
writing and should state the method by
which the fee is to he determined,
including the percentage or percentages
that shall accrue to the lawyer in the event
of settlement, f**321 trial or appeal,
litigation and other expenses to he
deducted from the recovery, and whether
such expenses are to be deducted before or
after the contingent fee is calculated. Upon
recovery of any amount in a contingent fee
matter, the lawyer shall provide the client
with a written statement stating the
outcome of the matter and showing the
remittance to the client and the method of
its determination,

It was established in the preceding section the
contingent fee agreements governed the fees properly
payable to the Guard case attorneys. It necessarily
follows from that ruling that SCR 3,130-1.5(c) is
applicable. The $200 million settlement fund was
justified by the cumulative total of individual settlements
prepared by the Guard counsel and submitted to
American Home Products, The cumulative fee of 49%
taken collectively by the attorneys obviously exceeded
the amount payable under the contingent fee contracts.

The evidenee established that none of the clients
were provided with an honest "written statement stating
the outcome of the matter and showing the remittance to
the client and the method of its determination." Instead,
the clients were given a falsified statement showing, not
[**33] the true amount submitted to American Home for
the settlement of that individual claim, but a reduced
amount, purportedly reduced by the contingent fee stated
in the contract.

Respondent argues that he had absolutely no
responsibility to the individual case clients because he
was only hired by the Guard counsel to negotiate the
settlement. He contends he had no contractual obligation
to the members of the class and that he reasonably relied
upon his co-counsel to comply with this Rule.

However, Respondent was a signatory to a fee
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splitting agreement, which stated that all clients were to
receive notice of the fee splitting agreement and that all
of the attorneys are to be "identified as co-counsel in the
class action styled Guard v. American Horne Products in
Boone Circuit Court in Kentucky." The plain language of
the agreement rebuts Respondent's argument that he
assumed no responsibility to inform the clients he had
undertaken to represent. We note that he does not rely
upon express representation of his co-counsel that they
had undertaken to comply with SCR 3,130-1.5(c). Each
attorney had an independent duty to see that the clients
received the required notice, It is not enough to [**34]
assume without inquiring that someone else did it,
Moreover, had Respondent chosen [*597] to exercise
his responsibility and determine if the clients were being
properly notified, he may have been able to prevent the
violations that were later uncovered by Mills' and
Gallion's law partners. We agree with the Trial
Commissioner and Board of Governors that Respondent
violated SCR 3.130-1,5(c).

C. SCR 3.130-1,5(e)

SCR 3.130-1.5(e) provides in pertinent part:

[111\14] [a] division of a fee between
lawyers who are not in the same firm may
be made only if: (1)(a) the division is in
proportion to the services performed by
each lawyer or, (b) 13y written agreement
with the client, each lawyer assumes joint
responsibility for the representation; and
(2) The client is advised of and does not
object to the participation of all lawyers
involved; and (3) The total fee is
reasonable.

[1-1N5] SCR 3.130-1.5(e)(2) clearly states that the
clients must be advised of the fee splitting agreement and
given the opportunity to object to the participation of any
attorney. Respondent and the other lawyers joining the
fee splitting agreement failed to comply. No client was
given notice of the agreement, and no client was
informed of Respondent's [**35] participation as
co-counsel and none were given an opportunity to object.
That failure casts doubt upon the validity of the
agreement from its inception. Respondent's failure to
comply includes the facts that he failed to ascertain
whether any of his co-counsel had provided the required

notice to clients.

Accordingly, we conclude that Respondent violated
SCR 3.130-1.5(e),

D. SCR 3,130-1.8(g)

SCR 3,130-1.8(g) provides in pertinent part:

[HN6] [a] lawyer who represents two or
more clients shall not participate in
making an aggregate settlement of the
claims of or against the clients . unless
each client consents after consultation,
including disclosure of the existence and
nature of all the claims and of the
participation of each person in the
settlement.

The evidence established that none of the clients
included in the Guard case settlement were consulted
about the aggregate settlement reached with American
Home before, during, or after the mediation, and none
were notified or consulted before the cases were
dismissed by the Boone Circuit Court, No notice of the
decertification of the class action and the dismissal of the
lawsuit was given to the class and its potential members,
Even [**36] though Respondent did not sign the final
settlement document with American Home, and thus was
not expressly identified as a "settling attorney," he was
co-counsel for the plaintiffs and shared the responsibility
of assuring that the rule was followed.

We agree that Respondent is guilty of violating SCR
3.130-1.8(g). Respondent's argument that he was hired
solely to procure a negotiated settlement of the case, and
that his responsibility extended no further is simply
unavailing, The [HN7] lawyers were free to divide
among themselves the work required to successfully
prosecute the claims of their clients, but they may not
delegate their ethical responsibilities to another.

When Respondent signed on as co-counsel, he
undertook the ethical responsibilities attendant thereto.
He was not, as he suggests, brought into the case for the
purpose of negotiating a settlement, although because that
is his forte, he may have taken on that role. We have not
forgotten that he was the lawyer for the plaintiffs in a
separate case, and that upon [*598] his request over the
objection of the original Guard attorneys, his case was
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consolidated with the Guard case. We do not accept his
assertion that he did not represent [**37] the Guard case
clients. He had the same responsibility to the clients as
his co-counsel to comply with SCR 3.130-1.8(g), The
failure of compliance with the rule was his failure, as
well as theirs.

Thus, we agree that Respondent violated SCR
3.130-1,8(g),

E. SCR 3.1303.3(a)

SCR 3.130-3,3(a) provides in pertinent part:

[fIN8] [a] lawyer shall not knowingly:
(1) make a false statement of material fact
or law to a tribunal; (2) Fail to disclose a
material fact to the tribunal when
disclosure is necessary to avoid a fraud
being perpetrated upon the tribunal „ .

The charge for Respondent's violation of this rule is
based upon his appearances before Judge Bamberger in
the Boone Circuit Court.

First, when Respondent argued to the court that the
Grinnell factors should he used to justify an attorneys' fee
of 49%, Respondent never disclosed the existence of the
contingent fee contracts that limited the total attorney
fees to only 33 1/3%, or less (30%). The Trial
Commissioner found that Respondent was aware of the
contractual fee agreements with the Guard class of the
total settlement and thus purposefully withheld that
important information.

We understand Respondent's legal position that such
contracts [**38] are not controlling when a case is
settled as a class action. But we find it difficult to believe
that Respondent was unaware that the clients he was
representing had contingent fee contracts. When he first
undertook the effort to negotiate a "global" settlement, he
successfully resolved a few of the cases individually and
took the contingent fee payable in them, He may have
believed when the class action was decertified that the fee
agreements were not controlling, but he could not have
believed they did not exist,

As we said above in connection with the
reasonableness of the attorney's fee, when Respondent
began receiving large fee payments without an
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accounting to explain them, he had a duty to the clients to
determine how the fee was being calculated, Had he
exercised that duty to the client, he would have learned of
the fee agreements. His argument to the judge for an
attorney's fee of 49%, without referencing the contingent
fee contracts, deprived the court of information material
to the issue before the court. That constitutes a violation
of the rule.

Second, the Trial Commissioner found that
Respondent deceived Judge Bamberger about the use of
the c,v pres doctrine to create the [**39] Kentucky Fund
for Healthy Living. The Trial Commissioner found that
Respondent knew the cy pres doctrine could not be
applied to the aggregate settlement reached in the Guard
action. Upon review of the matter, however, we conclude
that Respondent's advocacy on that point falls into the
realm of opinion, and it is far from certain that the cy pres
doctrine had no place here, especially with the $7.5
million indemnity provision required by the contract.

Finally, the Trial Commissioner found Respondent
violated Rule 3.3(a) by "misleading" Judge Bamberger
with the argument that decertifying the class and
dismissing the case without notifying the Guard class
members was appropriate. The substantive question in
this proceeding is not whether such notice was, or was
not, necessary; and we decline to resolve that issue. The
question is whether the attorney breached an ethical
obligation by [*599] advocating a position, In his report,
the Trial Commissioner acknowledged some legal
disagreement on whether notice is required before
decertification. We have not established this rule to
punish lawyers for advocating unsound or unconventional
legal positions. Its purpose is to deter dishonesty before
the [**40] courts. We may doubt Respondent's motives
for securing the order that allowed for the creation of the
charitable trust, but we do not find from the evidence
before us that his argument to the court, in that respect,
was dishonest or misleading.

We find Respondent guilty of violating SCR
3.130-3.3(a) for the reason set forth above.

F. SCR 3,130-8,I(a)

SCR 3.130-8.1(a) provides in pertinent part:

[1-11\19] . . a lawyer• . . . in connection
with a disciplinary matter, shall not:
knowingly make a false statement of
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material fact.

The Trial Commissioner found that Respondent
violated this rule by providing incomplete, misleading,
and false answers to the interrogatories made by the
Inquiry Commission, In particular, the Trial
Commissioner found Respondent guilty because he
denied having communicated with Judge Bamberger
regarding the establishment of the charitable or non-profit
entity to disburse residual funds from the Guard case, We
agree.

The Trial Commissioner also found that Respondent
provided false information to the Inquiry Commission by
denying knowledge about the second distribution to the
Guard clients prior to his receipt of additional attorney
fees, and by denying he met with his co-counsel [**411
and Judge Bamberger to discuss the distribution, From
our review of the evidence, we conclude that Respondent
was not truthful in that regard.

Respondent is therefore guilty of violating SCR
3,130-8.1(a).

G. SCR 3.130-8.3(c), now codified as SCR 3.130-8,4(c)

[fiN10] SCR 3.130-8.4(e) I I states that a lawyer may
not "[e]ngage in conduct involving dishonesty, fraud,
deceit, or misrepresentation." The Trial Commissioner
found Respondent guilty of violating this rule because
Respondent "must have been fully aware of the fraud
perpetrated by his accepting fees far in excess of what he
was entitled to under his contractual agreement," that
Respondent knew that the Guard class members did not
receive an accurate accounting of the settlement
proceeds, and that because of this knowledge Respondent
"acted with dishonesty, deceit, and misrepresentation in
assisting his co-counsel in their efforts to conceal what
had transpired."

11 Formerly SCR 3,130-8,3(c).

Respondent complains that this charge lacks
specificity. Based upon our review of the record, we
agree with the Trial Commissioner's assessment. The vast
amount of evidence compiled and presented in this matter
demonstrates convincingly that Respondent [**42]
knowingly participated in a scheme to skim millions of
dollars in excess attorneys fees from unknowing clients.
He may have kept himself at arm's length Pram Mills,
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Cunningham, and Gallion; and, he may not have known
the details of the direct deception that, with Helmet's'
assistance, they perpetrated upon the clients: But no
reasonable person familiar with the evidence could doubt
that he received and retained fees that he knew were
improperly taken at the client's expense. No reasonable
person familiar with the evidence could doubt that he
purposefully [*600] attempted to avoid conversation and
correspondence that would expose his knowledge of the
nefarious schemes of his co-counsel. We conclude that
Respondent violated SCR 3.1308.4(c), formerly codified
as SCR 3.130-8.3(c).

H. SCR 3.130-5.1(c)(1)

SCR 3,130-5,1(c)(1) states in pertinent part:

[HN I I] [a] lawyer shall be responsible
for another lawyer's violation of the Rules
of Professional Conduct only if: The
lawyer orders or, with knowledge of
specific conduct, ratifies the conduct
involved .. , .

The Trial Commissioner found Respondent violated this
rule by "orchestrating" the attempt to cover up the
unethical conduct of Cunningham, Gallion, and [**43]
Mills. [14N12] To ratify another attorney's conduct a
person must have actual knowledge of the conduct.
However, SCR 3.130-1,0(f) states: "A person's
knowledge may be inferred from circumstances." In our
review of Respondent's conduct, we have looked not only
at direct evidence of his knowledge of his peers' unethical
conduct, but also for circumstances that indicate he had
such knowledge.

We find several such circumstances, which when
taken together, convincingly establish that Respondent
was aware of the misconduct of Mills, Cunningham, and
Gallion, and that he actively aided in its concealment to
prevent or delay discovery of the excessive funds he had
enjoyed,

Those circumstances include the following:

a. He provided $250,000,00 of his own money to
assure that David Stuart's suit against Mills would be
settled, so that Respondent would not be deposed in that
action and Stuart's effort to unravel the truth about the
Guard case fees would be halted, Respondent was not a
party to the dispute between Stuart and Mills, The
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evidence did not indicate he had a special relationship
with either Mills or Stuart that would explain his strong
concern about their disagreement, yet he met with Mills
to [**44] encourage him to settle the lawsuit with Stuart.
He actively resisted the effort to depose him, 1.1e kept
himself apprised through one of Mills' employees of the
attempt to mediate a settlement;

b. He reviewed the deceptive documents that Gallion
had given to Wallingford to submit to the KBA
investigators, One of those documents was the phony list
of Guard case clients that documents the greatly
exaggerated amount of money each one received from the
settlement;

c. Although he claimed his responsibility in the case
was over, he attended at least two meetings before Judge
Bamberger to obtain retroactive approval of attorneys'
fees and to create the charitable trust that would hide a
large part of the purloined cash; and,

d. After Mills's angry demands to distribute more of
the lawsuit proceeds, he recruited Helmers to meet with
clients for the second round of payments, and provided
him with documents for the clients to sign.

While none of these facts alone is conclusive, all of
them together complete the picture of Respondent's effort
to conceal or hinder the disclosure of the misdeeds of
Cunningham, Mills, Gallion, and Helmers, and thereby
protect the improper payments he had accepted. We
[**45] conclude that Respondent violated SCR
3.130-5.1(c)(1).

I. SCR 3,130-1,7

Respondent was initially charged by the Inquiry
Commission with violating SCR 3.130-1.7 which in

pertinent part provides that [HNI3] "a lawyer shall not
represent a client [*601] if the representation of that
client will be directly adverse to another client," The
Trial Commissioner could not find a clear violation of
SCR 3.130-1.7 and found Respondent not guilty of
violating this rule. The Board of Governors reached the
same conclusion. We regard the matter of this charge as
resolved in Respondent's favor and no further action is
required.

J. Summary

In summary, based on the evidence and arguments
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presented to this Court, we find Respondent guilty of
violating SCR 3.130-1.5(a); SCR 3.130-1.5(c); SCR
3,130-1,5(e); SCR 3.130-1.8(g); SCR 3.130-3.3(a); SCR
3.130-8,1(a), SCR 3.130-8.3(c), and SCR 3.130-5,1(c)(1).
We find Respondent not guilty of violating SCR
3,130-1.7. We now turn to what the appropriate
punishment should be for Respondent's numerous ethical
violations.

III. DISCIPLINE

Based on Respondent's ethical violations, the Trial
Commissioner and Board of Governors recommended to
this Court that he be permanently disbarred from [**46]
the practice of law in the Commonwealth and pay
restitution in the amount of $7,500,000.00. For the
reasons discussed below, we agree with the
recommendation to permanently disbar Respondent, but
do not order him to pay restitution.

A, Disbarment

SCR 3,380 provides the following;

[HN14] Upon finding of a violation of
these rules, discipline may be administered
by way of a private reprimand, suspension
from practice for a definite time with or
without conditions as the Court may
impose, or permanent disbarment.

Citing to the American Bar Association, Standards for
Imposing Lawyer Sanctions, Rule 9,2, the Trial
Commissioner found that permanent disbarment was the
appropriate sanction for Respondent. See Anderson v.
KBA, 262 SW.3d 636 (Ky, 2008) (citing to the ABA
Standards for Imposing Lawyer Sanctions). ABA
Standard 9,2 states;

9,2 Aggravation

9,21 Definition. 1.11N151 Aggravation
or aggravating circumstances are any
considerations, or factors that may justify
an increase in the degree of discipline to
be imposed.

9.22 Factors which may be considered
in aggravation.
[HN16] Aggravating factors include:

(a) prior disciplinary offenses;
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(h) dishonest or selfish motive;

(c) a pattern of misconduct;

(d) multiple offenses;

(e) [**471 bad faith obstruction of the
disciplinary proceeding by intentionally
failing to comply with rules or orders of
the disciplinary 'agency;

(f) submission of false evidence, false
statements, or other deceptive practices
during the disciplinary process;

(g) refusal to acknowledge wrongful
nature of conduct;

(h) vulnerability of victim;

(i) substantial experience in the
practice of law;

(j) indifference to making restitution.

Based on the record and all of the violations
Respondent committed, we find that all of the factors
apply except for (a), (e), and (f). We also find that prior
case law supports the sanction of a permanent disbarment
in this case. See KBA v, Matthews, 131 S.W.3d 744 (Ky.
2004) (disbarring attorney for committing bank fraud
which reflected on his honesty, trustworthiness, and
fitness to practice law); Poole v. KBA, 128 S.W.3d 833
(Kv. 2004) (disbarring attorney for committing
twenty-eight [*6021 ethical violations, including the
misappropriation of client funds); KBA Johnson, 660
S.W.2d 671 (Ky. 1983) (disbarment appropriate sanction
for the misappropriation of client fimds, lending money
to a client, making false representations, and possessing a
forged instrument).

Respondent [**48] presents evidence that is
supportive of mitigation. His most persuasive mitigation
evidence is that he has never previously been disciplined
by the KBA. He also presented several character
witnesses who testified about his prominence in the
Cincinnati legal community and his service to various
charitable organizations. We are aware of Respondent's
reputation and we do not doubt the veracity of the
witnesses that attested to his character. While, the good
reputation he has enjoyed and his generosity serves to
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exacerbate the tragedy of his fall, they cannot atone for
the serious misconduct Ile has committed in connection
with this matter. Therefore, we find that permanently
disbarring Respondent is an appropriate penalty for his
ethical violations.

B. Payment of Restitution

The Trial Commissioner and the Board of Governors
requested that we order Respondent to pay over $7
million in restitution to the Guard case clients. We
decline to do so. We agree with Respondent's argument
that [1-11\117] our Supreme Court Rules do not allow for us
to order restitution when a disciplinary action leads to a
permanent disbarment, SCR 3.380 in pertinent part states:
[HN18J "discipline may be administered by way of a
private [**49) reprimand, suspension from practice for a
definite time with or without conditions as the Court may
impose, or permanent disbarment." [HNI91 The plain
language of the rule indicates that while this Court may
order an attorney disciplined by either a temporary
suspension from the practice of law, public reprimand, or
private reprimand to comply with any conditions imposed
by the Court, a permanent disbarment stands alone —
separated from the language allowing us to impose
conditions by the word "or,"

A disbarred attorney is no longer a member of the
Kentucky Bar Association and no longer subject to our
direct supervision. Moreover, the affected clients have
brought a civil action to recover any appropriate damages
they sustained, and the determination of their remedy is
more appropriately addressed in that forum.

Thus it is ORDERED that:

1) Respondent, Stanley M. Chesley, KBA Number
11810, whose bar roster address is Fourth and Vine
Tower, Suite 1513, Cincinnati, Ohio 45202, is adjudged
guilty of violating SCR 3.130-1,5(a); SCR 3,130-1.5(c);
SCR 3.130-1.5(e); SCR 3.I30-1.8(g); SCR 3,130-3.3(a);
SCR 3.130-8.1(a), SCR 3.130-8.3(c), and SCR
3.130-5.1(c)(1) and is hereby permanently disbarred from
j.**50] the practice of law in Kentucky, Respondent
thusly, may never apply for reinstatement to the Bar
under the current rules;

2) Respondent in accordance with SC1? 3.390, shall
notify all Courts in the Commonwealth of Kentucky or
other tribunals in which he has matters pending, and all
clients, of his inability to represent them and of the
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necessity and urgency of promptly retaining new counsel.
The Respondent shall simultaneously provide a copy of
all such letters of notification to the Office of Bar
Counsel;

3) Respondent shall immediately cancel and cease
any advertising activities in accordance with SCR 3,390;
and

4) In accordance with SCR 3.450, Respondent has
paid all costs associated with these disciplinary

proceedings in the amount of $88,579.62.00.

[*6031 Minton, C,J,, Abramson, Cunningham,
Noble, Scott and Venters, JJ., sitting, All concur,

ENTERED: March 21, 2013.

/s/ John D. Minton, Jr.

CHIEF JUSTICE
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MILDRED ABBOTT, et al.
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STANLEY M. CHESLEY, et al,

PLAINTIFFS

DEFENDANTS

NOTICE — MOTION — ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Tuesday, August 26, 2014,

at 9:00 a,m., or as soon thereafter as counsel may be heard, Defendant Stanley M, Chesley

("Chesley") will present the following Motion for the Court's consideration:

DEFENDANT STANLEY M. CHESLEY'S
MOTION TO RECONSIDER AND VACATE

ORDER GRANTING PARTIAL SUMMARY JUDGMENT

Chesley respectfully asks the Court to reconsider two aspects of its August 1, 2014 Order

granting Plaintiffs' Motion for Partial Summary Judgment:

(1) The Court held Chesley jointly and severally liable, as a matter of law under a

joint enterprise theory, without addressing the Kentucky Supreme Court's

explanation — in expressly declining to decide that issue as a matter of law — that

"Chesley's role in the enterprise clearly differed from that of Cunningham,

Gallion, or Mills," Abbott v, Chesley, 413 S ,W,3d 589, 604-05 (Ky. 2013); and

(2) The Court concluded that Chesley had a full and fair opportunity to litigate the

issues before the KBA Trial Commissioner, without addressing the fact that

Chesley was not permitted to take discovery in connection with that proceeding.



Pursuant to CR 54.02, which provides that such an interlocutory order is "subject to revision at

any time," and the Court's inherent authority to reconsider its interlocutory rulings, Mr. Chesley

requests that the Court alter, amend, or vacate the August 1, 2014 Order.

Argument

I. The Court's application of joint and several liability against Chesley, as a matter

of law, is erroneous because disputed issues of material fact remain as to the

allegation that Chesley was a "full partner" in the "enterprise" among
Cunningham, Gallion, and Mills.

A. The Court's ruling extends the Kentucky Supreme Court's opinion in this
case, without any new evidence.

This Court's holding that Chesley is jointly and severally liable with Cunningham,

Gallion, and Mills under a theory of joint enterprise is an extension of the Kentucky Supreme

Court's opinion in Abbott v. Chesley, 413 SM,3d 589 (Ky. 2013). Indeed, this Court's Order

does not even mention the part of that opinion in which the Supreme Court specifically declined

to extend joint enterprise liability to Chesley because his role in the alleged enterprise was

indisputably different than the others:

Chesley's role in the enterprise clearly differed from that of Cunningham,

Gallion, or Mills, The agreement itself seems to treat him differently. For

example, the agreement provided that Chesley and Richard D. Lawrence would
have "no responsibility for [thel timely filing— of any complaints" and that CGM
would "indemnify them from such responsibility," Whether the differences prove
to be material is a matter that can only be determined as the case against him
proceeds in the trial court.

Id. at 604-05. The Supreme Court issued its opinion in Abbott more than five months after its

ruling in the disciplinary action against Chesley, so it was fully aware of the factual findings

upon which Plaintiffs' based their recent motion for summary judgment, Despite this, the

Supreme Court concluded that the facts regarding Chesley's role would need to be further

developed in the trial court before joint enterprise liability could be imposed against him.
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No depositions have been taken in this case since the Supreme Court issued its opinion

and Plaintiffs have submitted no evidence in support of their motion for summary judgment, It

was thus improper for this Court — with the same factual record before it and without any

additional evidence — to do what the Kentucky Supreme Court was unwilling to do and hold

Chesley jointly and severally liable as a matter of law,

B. Genuine issues of material fact remain regarding Chesley's role.

Summary judgment on the issue of joint and several liability is not appropriate because

there are genuine issues of material fact as to whether Chesley was an equal partner in Gallion,

Cunningham, and Mills' joint venture, Summary judgment is only permitted "if the pleadings,

depositions, answers to interrogatories, stipulations, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to a judgment as a matter of law," CR 56,03, "The record must be viewed in a

light most favorable to the party opposing the motion for summary judgment and all doubts are

to be resolved in his favor." Steelvest, Inc, v. Scansteel Serv, Ctr,, Inc., 807 S.W.2d 476, 480

(Ky, 1991), The record in this case — while far from being fully developed — remains disputed

with respect to Chesley's role and participation in the joint enterprise among Gallion,

Cunningham, and Mills,

In the ethics case, the Kentucky Supreme Court explicitly recognized that Chesley was

not involved in, and was not aware of, the scheme to meet with the clients and obtain releases:

While we do not agree with Respondent's position that his responsibility to the
clients ended with the entry of the settleinent order, We note at this point that he
did not participate in the process of contacting clients to secure the releases, He
did not meet directly with any of the clients to effectuate the settlement and it is
not shown that he had specific knowledge of the deception practiced upon each
client to secure the signed release.
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Ky. Bar Ass'n v, Chesley, 393 S,W,3d 584, 590 (Ky, 2013),1 These statements are amply

supported by testimony in the KBA hearing.2 For example, Rebecca Phipps — an employee of

Mills who met with over 130 clients to secure releases — testified that she had not even met Mr,

Chesley when either Gallion or David Helmers instructed her on how to conduct the scheme to

"settle" the individual claims as low as they could? Similarly, Helmers testified that Mr.

Chesley had no role in allocating money, meeting with clients, or raising offers to objecting

clients,4 Vicki Hamm, an accountant with the Administrative Office of the Courts who analyzed

I The United States Attorney consistently recognized that Chesley was not a part in Gallion, Cunningham,
and Mills' conspiracy to defraud their clients, For example, in a brief filed in Gallion and Cunningham's
appeals of their criminal convictions to the Sixth Circuit, the United States stated;

, the evidence showed that he did not advise the defendants to engage in their
misconduct, Chesley did not advise Gallion and Cunningham regarding what to tell their
clients, nor did he tell them to withhold from their clients the amount of settlement, the
number of others taking from the settlement, and the 95 per cent agreement provision,
He did not advise them regarding how to determine the individual settlement amounts, or
to conceal the terms of' the side letter. He did not advise them regarding how to calculate
the attorneys' fees or what type of accounts to use in handling the funds, nor did he tell
them they should take their contingency fees off the total settlement amount and then go
back to the court and ask for more, I lc did not tell them they could put money in out-of-
state accounts without their clients' consent, And he did not tell them they could use the
money in the escrow account to buy vehicles and pay their employees „ . ,

Brief of the Plaintiff-Appellee United States, p. 31, fn 7, United States v. Shirley Cunningham, Jr, and
William Gallion, Nos, 09-5987, 09-5998, On Appeal from The United States District court for the
Eastern District of Kentucky, D.C. No. 2:07-CR-0039-DCR (Hon. Danny C. Reeves, D.J,), During the
course of Gallion and Cunningham's second criminal trial, United States District Court Judge Danny C,
Reeves stated that he believed the evidence shows Chesley was not in on the conspiracy among the other
lawyers:

In relation to Mr. Chesley's testimony, there's no indication — first of all, he wasn't
advised of how these clients or how much fees were actually being paid to the clients, his
agreement with the attorneys was to split and to obtain a percentage of the total fees.
There's no indication, at this point, that Mr, Chesley was aware of what the defendants
were up to in terms of taking fees in this ease.

Transcript in United States v. Gallion, No 2:07-CR-0039 (DCR).

2 E.g., Ky. Bar Assn v, Chesley, Tr. I, Hamm, pp. 1006-08; Tr, 11, Hamm, pp, 203-06; Tr, 11, Phipps, pp.
53-54, 59, 10.3-04, 112-14; Tr, II, Helmers, pp, 382-84, 387-88, "Tr, r refers to testimony from the
hearing conducted on November 15-16, 2009; "Tr, 11" refers to testimony from the hearing conducted on
September 13-24, 2010, Copies of the foregoing excerpts have been separately filed with the Court with
a Notice of Filing,

3 Tr. JI, Phipps, pp. 53-54

4 Tr, 11, Helmers, pp. 382-84,
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bank records connected with the fen-phen settlement, confirmed that Mr. Chesley had no

association with, or control over, the escrow accounts from which the settlement funds were

di stributed .5

To the extent Chesley became co-counsel by virtue of the fee-sharing agreement, the

nature of the engagement clearly changed once the settlement with American Home Products

("AHP") was negotiated. Indeed, with the settlement, Chesley's role was completed, Only

Gallion, Cunningham, Mills, and Richard Lawrence signed the Settlement Agreement and were

identified in the Agreement as the "Settling Attorneys," 6 They were solely responsible for

allocating the settlement funds among the claimants, providing appropriate medical records to

AHP, obtaining releases and dismissals from the claimants, and to take all other necessary steps

to effectuate the settlement. Mr. Chesley was not a signatory to the Settlement Agreement and

was not identified as a "Settling Attorney," While the Kentucky Supreme Court held Chesley

was Plaintiffs' attorney for purposes of the Rules of Professional Conduct, that does not

automatically make him a joint venturer in the other lawyers' collaboration (and conspiracy) in

connection with the administration of the settlement funds. Regardless of any ethical

responsibilities Chesley may have had as a lawyer, there is significant evidence that he did not

share the "common purpose" undertaken by the lawyers involved in the distribution of funds and

did not have an equal right to a voice in the direction of the enterprise.

It was thus error for this Court to find as facts that "Chesley shared the common purpose

to be carried [out.] with Gallion, Cunningham and Mills" and that "Chesley maintained a voice in

the managerial control of the enterprise," (Order at 7.) Those were not factual findings made in

the ethics proceeding and thus cannot support judgment by collateral estoppel. See Miller v.

5 Tr. 1, Hamm, pp. 1006-08; Tr. 11, Hamm, pp, 203-06,

6 A copy of the Settlement Agreement, which was part of the record in the KBA proceeding, is attached
with Chesley's Notice of Filing,
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Admin, Office of Courts, 361 S,W,3d 867, 872 (Ky, 2011) (for issue preclusion to apply, "the

issue in the second case must be the same as the issue in the first case" and must have been

"actually decided in that action"). The Court eannot make findings of fact when deciding a

motion for summary judgment, "When the record is incomplete and the Court would be required

to draw inferences or find facts, summary judgment is inappropriate," Bank One, Ky., N,A, v,

Murphy, 52 S,W.3d 540, 545 (Ky, 2001). The foregoing evidence shows that there remain

disputed issues of fact regarding Chesley's alleged role in the "joint enterprise" that preclude

summary judgment on the issue of whether Chesley can be held jointly and severally liable for

the other attorneys' conduct in which he took no part.

II. Chesley was not permitted to take discovery in the ethics proceeding and thus

did not have a "full and fair opportunity to litigate the issues," as is required for

issue preclusion to apply•

In its August Order this Court held — for the first time in Kentucky history — that

findings in an attorney disciplinary proceeding conclusively establish the elements of tort

liability, as a matter of law, in a separate civil action against the attorney. But the doctrine of

issue preclusion cannot be applied in this case because Chesley was not permitted to take pre-

hearing discovery in the ethics case — a fact the Court seemingly overlooks in its Order. Under

black letter law, even where the issues decided in an earlier proceeding are identical to the

issues to be decided in a later action, issue preclusion "applies only if the party against whom it

is sought to be applied had a realistically full and fair opportunity to litigate the issue," Berrier v,

Bizer, 57 S,W,3d 271, 281 (Ky. 2001),

7 Chesley disagrees that the issues addressed in the ethics proceeding are the same as the issues raised by
Plaintiffs' breach of fiduciary duty claims, The Kentucky Rules of Professional Conduct explicitly state
that they are "not designed to be a basis for civil liability" and that violation of the ethics rules "should
not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a
case that a legal duty has been breached," SCR 3,130 (XXI), Nevertheless, this motion is not directed at

that question, but whether — assuming the issues are identical — Chesley had a full and fair opportunity to
litigate the issues in the ethics proceeding.

6



The question is not whether the ethics proceeding was "fair" in its own context; lawyer

disciplinary proceedings are subject to unique procedures and serve a different purpose than civil

trials. That is why the Rules of Professional Conduct expressly say that they cannot form the

basis for civil liability. SCR 3.130 (XXI). Rather, the question is whether Chesley had sufficient

ability to litigate the issues in the ethics proceeding such that it is appropriate to adopt the

findings from the ethics proceedings as conclusively determined facts in this civil action. A civil

litigant's right and ability to obtain discovery is fundamental to the concept of a fair trial. That

notion is also reflected in the general rule that summary judgment is not to be granted against a

party who has not had ample time to complete discovery. Here — where Chesley has not had the

benefit of discovery in either ease — it cannot be said that he had a full and fair opportunity to

litigate the issues, and summary judgment is premature,

It is axiomatic that in order to have a full and fair opportunity to litigate an issue, a party

must he given the opportunity to conduct discovery relating to that issue. A party's opportunity

and ability to gather evidence, to depose witnesses, and to obtain relevant documentary evidence

are essential to the concept of fairness in litigation. As the Kentucky Supreme Court has held,

pretrial discovery "helps to achieve a balanced search for the truth, which in turn helps to ensure

that trials are fair,„," LaFleur v. Shoney's, Inc., 83 S.W.3d 474, 478 (Ky. 2002).

In the ethics proceeding, Chesley was denied the opportunity to conduct discovery. He

was not permitted to depose witnesses prior to their hearing testimony. He was not permitted to

serve requests for documents. The testimony of Messrs, Gallion and Cunningham — two critical

witnesses -- could not he obtained because their criminal cases were still pending and they

7



invoked their Fifth Amendment rights.8 Now that their appeals are finished, those witnesses can

no longer refuse to testify, and can now be deposed.

In its Order, the Court concludes that "Chesley had a realistically full and fair opportunity

to present his case before the Trial Commissioner based on the number of witnesses and

exhibits presented in connection with the hearing. (Order at 4.) But the great majority of those

witnesses were called by the KBA and Chesley was not given an opportunity to depose any of

them prior to the hearing.` Similarly, the number of exhibits submitted by Bar Counsel during

the hearing does riot indicate that Chesley had a full and fair opportunity to litigate when he was

unable to conduct document discovery.

Chesley has also been denied a full and fair opportunity to take discovery in this ease.

Discovery in this case was stayed for several years during the pendency of appeals, Chesley,

having been denied discovery in the ethics proceeding, asked the Court to lift the discovery stay

in this action, but the Court denied his motion. (Op, & Order Denying Mot. to Lift Disc. Stay

(Apr. 26, 2012),) Summary judgment jurisprudence recognizes the importance of allowing the

parties to have full discovery prior to rendering judgment, Eg„ Suter v. Mazyck, 226 S,W.3d

837, 841-42 (Ky. App. 2007) (Summary judgment "is proper only after the party opposing the

motion has been given ample opportunity to complete discovery,„."), The Court's present Order

runs contrary to that rule by granting summary judgment to Plaintiffs based on findings in a

separate case in which Chesley had no ability to obtain discovery,

Conclusion

The issue of whether Chesley can he held jointly and severally liable as a matter of law

based on a "joint enterprise" theory — which was in no way addressed in the ethics proceeding

8 Chesley unsuccessfully sought to postpone the disciplinary proceedings on that basis,
9 Of the 29 witnesses who testified live at the hearing (not including Chesley), 23 were called by the KBA
and Chesley did not have an opportunity to depose them,
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is not ripe for determination. In fact, the Kentucky Supreme Court expressly refused to extend to

Chesley its holding with respect to Cunningham, Gallion, and Mills because it recognized that

Chesley's role differed from that of the other lawyers, There remain genuine issues of material

fact regarding the allegation that Chesley was a full partner in the "enterprise" among the other

lawyers and summary judgment is inappropriate,

Chesley was not afforded preheating discovery in the ethics proceeding and thus cannot

be said to have had a "full and fair opportunity" to litigate the issues in a manner that supports

issue preclusion in this civil action.

For these reasons, Chesley respectfully requests that the Court reconsider and alter,

amend, or vacate its August 1, 2014 Order, Chesley further requests that oral argument be

scheduled to address these issues.

Respectf itted,

Sheryl r.ny er (KBA No. 66290)
Griffi rr mner (KBA No. 85799)
FROST BROWN TODD LLC
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V. Benton, IV (KBA No, 04705)
BENTON, BENTON & LIJF,DEKE
528 Overton Street
P.O. Box 72218
Newport, KY 410720218
Phone: (859) 291-0500
Fax: (859) 291-4050
Counsel for Defendant Stanley M Chesley
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, 05-CI-436

MILDREI) ABBOTT, et al.

v.

STANLEY M. CHESLF,Y, et al.

PLAINTIFFS

DI FENDANTs

NOTICE — MOTION — ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Tuesday, October 28, 2014,

at 9:00 a.m., or as soon thereafter as counsel may be heard, Defendant Stanley M, Chesley

("Chesley") will present the following Motion for the Court's consideration:

DEFENDANT STANLEY M. CHF,SLEY'S
MOTION TO CLARIFY JUDGMENT

WITH RESPECT TO IDENTIFICATION OF PLAINTIFFS
AND AMOUNT AWARDED TO EACH PLAINTIFF

The Court's Amended Order, entered September 19, 2014, renders partial summary

judgment against Chesley and in favor of "Plaintiffs" and awards an aggregate sum of $42

million, The Plaintiffs in this action, however, have been inconsistently identified in the record,

:;11,!li that it is impossible to precisely determine their identities — which is essential for the

judgment to be effective, It also cannot be determined from the judgment or from the record the

precise amount awarded to each individual Plaintiff. Chesley respectfully requests that the Court

clarify the judgment by requiring Plaintiffs' counsel to file in the court record a definitive list

identifying, by first and last name, and by capacity (whether individual or representative), the

(.miTent parties plaintiff in this action and, for each Plaintiff, their individual share of the $42

million judgment,



"A judgment record or docket should afford definite and reliable information as to the

parties for and against whom the judgments contained are rendered," 46 AM, Juit, 2D ,Judgments

§ 126 (2014), As another treatise explains:

A judgment must designate the parties for and against whom it is rendered, or it

will be void for uncertainty. The designation of the parties should be made with

sufficient certainty to enable the clerk to issue execution. This may be done by

naming them correctly or by describing them in such terms as will identify them

with certainty.

49 C.J.S. Judgments § 117 (2014). And see Montgomery v, Viers, 130 Ky. 694, 114 S,W,251

(1908) ("1n specifying the relief granted, the parties of and for whom it is given must, of course,

be sufficiently identified.") (citation omitted),

This case was initially filed as a putative class action on behalf of "all individuals who

were prescribed the diet drug Fen-Phen in Kentucky and were members of the class action filed

in l3oone County, Kentucky— styled Johnetta Moore, et. Al, v. A. H. Robins, et, Al., 98-C1-795,"

known as the Guard case, I The caption of the original Complaint in this case listed 37

named Plaintiffs (although only 36 were specifically described in the body of the Complaint).

Over the course of this action, Plaintiffs' counsel filed several amended complaints, adding

named Plaintiffs to the case. In 2007, Plaintiffs sought leave to file a Seventh Amended

Complaint, which removed all references to class allegations and class certification so that it

staled only individual claims by the named Plaintiffs,2 Shortly thereafter, Plaintiffs requested

leave to file an Eighth Amended Complaint,3 The Eighth Amended Complaint lists 418

individuals as Plaintiffs, plus one name that appears in the caption only as "Jones," Plaintiffs'

"Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees," filed in

Pls,' Complaint, 1 (Dec, 30, 2004).

2 Supp, Mot. to File Seventh Amend. Compl. (Aug. 3, 2007),

Pls,' Mot, to File Eighth Amend. Comp!, (Aug, 14, 2007).
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connection with the Eighth Amended Complaint, lists the Guard settlement funds received by

only 416 individuals.4

Including thc various Complaints, Plaintiffs' Notice of Cross-Appeal to the Kentucky

Court of Appeals, and Plaintiffs' Motion for Discretionary Review to the Kentucky Supreme

Court, Plaintiffs' counsel appears to have identified 463 separate individuals as Plaintiffs in this

actions The Guard settlement included 431 individual plaintiffs.6 On the current record, there is

no way to reliably identify which of those individuals (or their representatives) arc currently

Plaintiffs in this action and beneficiaries of the Court's September 19, 2014 judgment, In the

absence of a definitive and reliable identification of the Plaintiffs' identities in the record, thc

Court's September 19, 2014 judgment is not sufficiently certain to be enforceable,

The judgment is also uncertain as to the amount awarded to each Plaintiff, Hatahley v,

US,, 351 U.S, 173, 182 (1956) (in action by 30 plaintiffs for loss of horses, trial court's "lump

sum" award of damages was inadequate for appellate review and case remanded for

apportionment of award among the individual plaintiffs). This case has not been certified as a

class action; the Plaintiffs have only individual claims. The Court's judgment does not specify

the amount awarded to each Plaintiff and there is insufficient information in the record from

which to determine those amounts, Furthermore, the $42 million amount was calculated by

Judge Wehr as a "baseline" award? — without clarification of the percentages or amounts

awarded to each Plaintiff, it is impossible to calculate the amount of each Plaintiffs remaining

damages claims, if any,

4 Notice of Filing Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees, Exh.

"Settlement Funds Analysis" (Aug. 14, 2007),

5 A list of those names is attached as Appendix A,

6 Abbott v. Chesley, 113 S,W,3d 589, 596 (Ky, 2013),

Order, p, 3 (Aug, 1, 2007).
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Accordingly, Chesley respectfully requests that the Court enter the attached Order,

requiring Plaintiffs to file a Designation of Parties Plaintiff that specifically identifies, by first

and last name, and by capacity (whether individual or representative), each and every person

represented as a Plaintiff in this action and whose claims are included within the Court's

September 19, 2014 judgment, and further identifies, for each Plaintiff, the portion of the $42

million award that relates to their individual claim,

Respectfully submitted,

Sheryl G. Snyder (KBA No. 66290)
Griffin Terry Sumner (KBA No. 85799)

J. Kendrick Wells IV (KBA No. 90209)
FROST BROWN TODD LLC
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No. 04705)
BENTON, BENTON & LIJEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M. Chesley
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CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing has been served via U,S. Mail (unless

otherwise indicated) this ZAlay of October, 2014 on:

Via electronic and U.S Mail
amfordawindstream.net
Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal (.4, Harwell, PLC
1 50 Fourth Avenue North, Suite 2000
Nashville, TN 37219

Mary E, Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P,O, Box 608
Versailles, KY 40383

Michael R. Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C, Conner, Jr,
504 N. Cross Street
P.O. Box 177
Albany, KY 42602

Counsel for Defendant Stanley M Chesley
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APPENDIX A

List of individuals identified, at various times, as Plaintiffs in Abbott v. Chesley

1, Mildred Abbott
2. Barbara Abel
3. Elizabeth Abney
4, Lisa Abraham
5. Pamela Abrams
6. Elizabeth Adams
7. Kathy Adams
8. Phyllis Adams
9, Ruby Adams
10, Ruby Adamson
I I , Susan Adkins
12, Clantha Akers
13, Effie Alsip
14. Juanita Alton
15, Joann Alvey
16. Phyllis Applegate
17, Cindy Armstrong
18, Susan Arvin
19. Clara Atkinson
20, Karen Austin
21. Linda Back
22, Jamie Bailey
23, Mary Ann Bailey
24, Vicki Bailey
25, Charlotte Baker
26. Charlotte Baker and David Walker on behalf of the Estate of Lane Walker
27. Jody Baldridge
28, Carla Baldwin
29, Sarah Balenovich on behalf of the Estate of Edith Browning
30, Carol Barnes on behalf of the Estate of Danny Abney
3 I 1Vlarilyn Barnes
32. 1,ec Bartley, Jr.
33, Teresa Baurngardener
34. Debra Bays-Plybon
35, Melissa Faye Beaman
36. Linda Beggs
37. Patricia Belcher

Derived from Plaintiffs' Complaint (Dec, 30, 2004), Fourth Amended Complaint (Dec. 4, 2006),
Seventh Amended Complaint (Aug. 3, 2007), Eighth Amended Complaint (Aug. 14, 2007), Notice of
Cross-Appeal (tact, 23, 2007), and Motion for Discretionary Review (May 20, 2011).



38, Leisa Belding
39, Eleanor Berry
40, Margie Berry
41, Margaret Bingham
42. Easter Bishop
43, Emma Black
44, Janice Blair
15, Sharon Blair
(16, Carol Boggs
47, Lori Boone
48, Joie Botkins
49. Kathy Bowling
50. Angie Lynn Bowman
51, Virginia Braden
52, Ladonna Brame
53. James Branham
54, Kathy Branham
55, Ruby Branham
56, Brenda Bray
57, Norma Brewer
58, Vicki Brewer
59, Alma Brock
60. Glenna Brock-Powell
61. Peggy Broughton
62, Barbara Brown
63. Joyce Brown
64, Karen Brown
65, Sharon Brown
66, Deborah Browning
67. Nathaniel Brumfield on behalf of the Estate of Wathalee Brumfield

68, Billie Brumley
69. Linda Brumley
70. Kimberly Brummett
71, Teresa Bruner
72, Patricia Bryant
73, Christina Bucher
74, Leslie Bullock
75, Judy Bundy
76, Warren Burgess
77. Janice Burton
78. Tina Bush
79. Sherrie Butler
80, Donna Campbell
81, Loretta Canada (aka Loretta Campbell)

82, Bucl Cantrell
83, Linda Carr
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84, Tonya Carter
85, Wallace Carter
86, Charlotte Cason
87, Lisa Caudill
88, Connie Sue Centers
89, Tony Childress
90, Gloria Clark
91, William Clark
92, Rosemary Click
93, Pamela Clift
94. Danielle Clore
95, Allen Coker
96, Judy Coleman
97, Shirley Coleman
98, Tara Coleman
99, Debra Collier
100, Margaret Collier
101. Opal Collins
102, Linda Colvin
103, Phyllis Combs
104. Carolyn Conley
105, James Cook
106, Ronnie Cook
107. Janet Coons-Greene
108, Georgia Coots
109. Mark Cornn
110, Sandra Cotton Gilley
111, Nadine Couch
112. Jo Ann Cox
113, Barbara Crain
114, Doris Creech
115. Deloris Criswell
116, Pamela Crowe
117. Joseph Crowley
118, Tracy Curtis
119, Doris Dabney
120, Darby Daniels
121, Kathy Daniels-Stephenson

122, Mary Daughtery
123, Betty Davidson on behalf of the Estate of Evelyn Jackson

124, Ginger Davidson-Gibson
125, Elizabeth Davis
126, Sandra Davis
127. Karen Dean
128, Bobbie Deaton
129, Jan Delaney



130, Regina Despair'
131, Judy Dile
132. Gerry Dixon
133, Al Doser
134, Belva Dotson
135, Teresa Duff
136, Linda Dunaway
137, Ynetta Eckert
138, Tami Edwards-Engle
139, Martha Elliot
140, Saundra Erp
141, Charlotte Estepp
142. Sarah Estes
143. Susan Ezell
144, Elizabeth Fannin
145, Janet Fentress
146. Haywood Ferguson on behalf of the Estate of Alma Ferguson

147, William Fitch on behalf of the Estate of Sheila Fitch

148, Vickie Flannery
149, Paul Floyd
150, Bernita Flynn
151. Rhonda Flynn Osbum
152. I3erenda Ford
153, Rhonda Franklin
154, Timothy Franklin
155. Mary Frazier
156. Essie Fredrick
157, Freda Frizzell
158, Beulah Fugate
159, Clara Fulks
160. Patricia Gaunce
161, Barbara Gay
162, Melissa Gayheart
163, Ken Gayheart
164, James Gibson on behalf of the Estate of Jessie Gibson

165, Joni Gibson
166. Tara Gifford
167, Gladys Gilbert
168, Stephanie Gist
169, Ruby Godbey
170, Eddie Golden
171, Debra Goode
172. Joyce Gordon
173. Patrick Graham
174, Tammy Grant
175, Amy Gray (aka Amy Grant)
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176, Donna Green
177, Sherry Green
178. Peggy Grigsby
179. Allie Hall
180, Geraldine Hall
181, Norma
182, Renee Hall
183, Shannon I-IaII
184, Barbara Hampton
185, Rhonda Hancock
186, Leona Gail Handley
187, Joyce Hanley
188, Rebecca Harris
189, Debra Harrison
190, Diane Harrison
191, Joyce I lassie!' (aka Joy Hassler)
192, Yolanda Hayden
193, I3arbara Holzer
194, I3arbara Hellmueller
195, Reva Helton
196, Wanda Helton
197, Bonnie Henderson
198, Gary Hendrickson
199. Vildd Henley
200, Vickie Henry
201, Marcus Highley
202, Charlene Hill
203, Karen Hillard
204, Janice Hilton
205, Linda Hinkle
206, Jacqueline Hooker
207, Gwen Holt
208. Tami Holt
209, Myra Hood
210. Vicky Hood
211, Lora Hoover
212. Evelyn Hopkins
213, Charlene horn
214, Mary Horning
215, Cloyd Hoskins
216, Linda Hoskins
217, Marilyn Howard
218, Mary Howard
219, Toloria Howard
220, Donna Hawser
221, Charlotte Hughes
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222. Marcia Hughes
223, Margie Hulse
224, Sheila Humpreys
225, Margaret Hunt
226, Wanda Hunter
227. Brenda Hutchcraft
228. Lorene Hutcherson
229. Katherine Hutchison
230, James Ingram
231, Emma Ison
232, Della Jackson
233, Katina Jackson
234, Mary Jackson
233, Linda James
236. Lynn Jefcoat
237, Debbie Jeffrey
238, Garnet Johnson
239. Ernestine Leslie Johnstone (aka Ernestine Leslie Johnston)

240. Beulah Jones
241, Franklin Jones
242, Gerry Jones
243. Judy Jones
244. Kathy Jones
245, Linda Jones
246, Marlene Jones on behalf of the Estate of Loretta Emond Stidham

247, Stewart Jones
248. Troy Jones.
249, Betty Jordan
250. Betty Kelly
251, April Keltner Nuxoll
252, Patricia Kennedy
253. Gerald King
254, Katherine King
255. Pattie Kitts
256, Betty Kluck
257, Lucille Krey
258, Bill Lady on behalf of the Estate of Mary Lady

259, Linda Larkins
260. Angela Lewis-Mullinnix
261. Emily Lewis
262, Beverly Little
263, Sandra Dec Littleton
264. Lois Lockard on behalf of the Estate of Lloyd Loekard

265. Linda Long
266. Sherry Long
267, Kathy Lovan-Day
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314, Kathy Nolan
315, Sheila Nolan
316, Glenora Pace
317, Bertha Pack
318, Raymond Parker
319. Louverna Parks
320. Myrtle Parris
321. Jessie Parsons
322. Angela Peace
323„Iudith Peck Wageman
324. Lisa Peek (aka Linda Peek)
325, Recie Pennington
326. Helen Perkins
327, Jeff Perkins
328, Joe Ann Perkins Spencer
329, Stacy Perkins
330. Joy Perry on behalf of the Estate of Milton Lewis
331. Doris Phelps
332, Norma Pickett
333, Sonja Pickett
334, Kathy Pollitte
335, Brian Powell
336, Mary ?pool (aka Mary P'poole)
337, Trena Preston
338. Suzanne Price
339, Rita Profitt-Norman
340, Lynne Pursel
341. Sharon Rainwater
342. Billie Reese
343. Brenda Rentas on behalf of the Estate of Anthony Rentas
344. Arlie Rhodes
345, Evelyn Rhodes
346, Raymond Riley
347, Levetta Riviera (aka Levetta Rivera)
348. Odena Roaden
349, Billie June Roberts
350. Dyan Roberts
351, Patricia Roberts
352. Renee Roberts
353. Patricia Robinson
354, Fetina Robison (aka Fetina Robinson)
355. Carol Rogers
356, Cathy Rose
357, Viva Rose (aka Vina Rose)
358, Larry Roseberry, Jr, on behalf of the Estate of Larry Roseberry, Sr,
359. Bobby Sallee
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360, Mary Sams
361. Kathy Sands
362, Justus Scharold
363. Crystal Seals-Gibson
364, Maxine Seals
365, Claudia Sebastian-Shepard
366. Lisa Sexton
367. Monica Sexton
368, Terry Shanks
369. Margaret Sharon
370. Michelle Sharpe Roberts
371, Debra Shepherd
372, Janet Short
373, Linda Caudill on behalf of the Estate of Laureda Short

374, Monica Shuffett
375, Loretta Sidwell
376, Rosemary Simons
377. Ada Sizemore
378. April Slatten-Jones
379, Carole Slone
3 80. Barbara Smith
381. Elaine Smith
3 82. Freda Smith
383. Wesley Smith on behalf of the Estate of Sharon Smith

384, Peggy Spears
385, Cora Stapleton
386. Debbie Staton
387. Paul Stauffer
388. Carina Stearn
3 89. Connie Stephens
390, Nancy Stephens
391. Iva Stevens
392, Sharon Stevenson
393, Marlene Stewart
394, I3etty Stone
395, Lesta Stout
396. Donna Stromowsky
397, Connie Sturgill
398. Shirley Sudduth on behalf of the Estate of Marjorie Sudduth
399, Pam Sullivan and Sharon Stephens on behalf of the Estate of Rebecca Lovell

400. Mildred Swanson
401, Lisa Swi ger
402, Ella Tackett
403, Patty Tackett
404. Priscilla Tafolla
405, Charles Tapley

9



406. Ella Taylor
407, Linda Taylor
408. Mary Taylor
409. Jeanne Thomas (aka Jeanna Thomas)
410. Elizabeth Thompson-Washburn
411, Karen Thompson McClain
412. Nancy Thompson
413, James G. Thurman
414. Lisa Grant Thurman
415, Steve Toiler on behalf of the Estate of Linda Toler
416. Roy Toler
417. Elizabeth Trent
418, Jenny Trimble
419, Joetta Tucker
420. Deborah Turner
421. Drucilla Turner
422. Marie Turner
423, Patricia Turner
424, Valorie Turner
425, Linda Vance
426. Linda Vanarsdall-Collins
427. Debbie Vogt Schneider
428, Bobbie Walker
429, Loraine Wallen
430, Cindy Walters
431, Betty Ward on behalf of the Estate of Martin Ward
432. Wanda Watkins
433. Cheryl Watson
434, Irene Wells
435, Joyce Goff Wells
436, Judy Whitaker
437. Kim White
438, Mary White
439. Patricia White
440, Catherine Whitlock
441, Joyce Whitt
442. Betty Widner (aka Betty Widener)
443. Peter Wilds
444, Carol Quiscnberry Williams
445, Todd Williams on behalf of the Estate of Gloria Williams
446, Bethany Willinger
447, Geneva Wilson
448, Robert Wilson
449, Melody Winer
450, Connie Wolfe
451, Bill Wombles
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452, Amanda Edwards Wood
453, Artie Woods
454, Fern Wooten
455, Deborah Wright
456. Edwina Wright
457, Roger Wright
458. Sandra Wright
459, Tammy Wright
460, Doyle Yaney
461, Sheila Yates
462, Karen Young
463, Sandra Zeman
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, O5-CI-436

MILDRED ABBOT'', et al,

v,

STANLEY M. CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

ORDER

This matter having come before the Court on Defendant Stanley M. Chesley's

("Chesley") Motion to Clarify Judgment With Respect to Identification of, the Court having

considered the arguments of counsel and being otherwise suffieiently advised:

IT IS HEREBY ORDERED THAT Chesley's Motion is GRANTED,

IT IS FURTHER ORDERED THAT Plaintiffs shall file with the Court a "Designation

of Parties Plaintiff" that shall specifically identify — by first and last name, and by capacity

(whether individual or representative) — each and every person represented as a Plaintiff in this

action and, for each Plaintiff so identified, list the amount of the $42 million judgment

represented by that Plaintiff's individual claim.

IT IS FURTHER ORDERED THAT twenty (20) days after the filing of Plaintiffs'

Designation as provided above, if no other objection is raised, the Court's Amended Order

entered September 19, 2014 shall he deemed to refer to the Plaintiffs and award damages, as to

each Plaintiff, as identified in the Designation.

JUDGE, BOONE CIRCUIT COURT

DATE;



Tendered by:

Sheryl G. Snyder (KBA No, 66290)
Griffin Terry Sumner (KBA No, 85799)
J. Kendrick Wells IV (KBA No. 90209)
FRosT BROWN TODD LLC
400 West Market Street, 32nd Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No, 04705)
BEN'FON, 13ENTON & LUEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M Chesley

CLERK'S CERTIFICATE OF SERVICE

I hereby certify a copy of the foregoing Order was served by U.S. Mail this day of

 , 2014 to the following:

Angela M. Ford
Chevy Chase Plaza
636 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Ave, North, Ste. 2000
Nashville, TN 37219

Mary E. Meade-McKenzie
l0> Seahawl< Drive
Midway, KY e103417

0118087.0571145 4834-4687-9263v1

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R, Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr.
504 N. Cross Street
P,O, Box 177
Albany, KY 42602

2

Sheryl G, Snyder
Griffin Terry Sumner
FROST BROWN TODD LLC
400 West Market Street,
Floor
Louisville, KY 40202

3211d

Frank V, Benton, IV
BENTON, BENTON & LIJEDE'KE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218

CLERK, BOONE CIRCUIT COURT



COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. OS-CI-436

MILDRED ABBOTT, et al.

v.

STANLEY M, CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

NOTICE — MOTION — ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Thursday, November 13,

2014, at 9:00 a,m,, or as soon thereafter as counsel may be heard, Defendant Stanley M. Chesley

("Chesley") will present the following Motion for the Court's consideration:

DEFENDANT STANLEY M. CHESLEY'S
MOTION TO VACATE JUDGMENT PURSUANT TO CR 60,02

On October 22, 2014, this Court granted Plaintiffs' "Motion to Clarify Prejudgment and

Post Judgment Interest" and entered a "Second Amended Judgment," supplanting the Court's

September 19, 2014 Amended Order. The clerk did not serve Chesley's counsel (including the

undersigned and his co-counsel, Mr. Benton) with a copy of the Second Amended Judgment,

Chesley's counsel first learned of the ruling on November 6, 2014, upon receiving and reviewing

Plaintiffs' response to Chesley's motion to clarify the September 19th judgment,

The Second Amended Judgment is void because it does not name the judgment creditors

or the amounts awarded to each Plaintiff — and that information cannot be reliably determined

from the current record. Accordingly, the judgment should be set aside under CR 60.02,

Plaintiffs' counsel should tender a proposed judgment that provides the identities of the

judgment creditors and the amount awarded to each - reduced by the amounts already recovered

from Messrs. Gallion, Cunningham and Mills.



X. The Second Amended Judgment is void for uncertainty.

CR 60.02 provides that a court may "relieve a party,.. from its final judgment, order, or

proceeding„." for a number of reasons, including when "the judgment is void[.j" As with the

Court's September 19`" Amended Orderl, the Second Amended Judgment is void because it does

not sufficiently identify the persons in whose favor judgment is being entered, nor is it possible

to determine their identities from the record,

"A judgment record or docket should afford definite and reliable information as to the

parties for and against whom the judgments contained in it arc rendered." 46 Am, RJR, 2D

Judgments § 126 (2014). As another treatise explains:

A judgment must designate the parties for and against whom it is rendered, or it
will be void for uncertainty. The designation of the parties should be made with
sufficient certainty to enable the clerk to issue execution. This may be done by
naming them correctly or by describing them in such terms as will identify them
with certainty.

49 U.S. Judgments § 117 (2014). And see Montgomery v, Viers, 130 Ky. 694, 114 S,W, 251

(1908) ("In specifying the relief granted, the parties of and for whom it is given must, of course,

be sufficiently identified.") (citation omitted).

This case was initially filed as a putative class action on behalf of "all individuals who

were prescribed the diet drug Fen-Phen in Kentucky and were members of a class action filed in

Boone County, Kentucky„, styled Johnetta Moore, et, al, v. A. H. Robins, et, al., 98-C1-795,"

also known as the Guard case.2 The caption of the original Complaint in this ease listed 37

named Plaintiffs (although only 36 were specifically described in the body of the Complaint).

Over the course of this action, Plaintiffs' counsel filed several amended complaints, adding

See Chesley's Motion to Clarify Judgment With Respect to Identification of Plaintiffs and Amount
Awarded to Each Plaintiff (Oct. 20, 2014).

2 Pls,' Complaint, ¶ 1 (Dec. 30, 2004).

2



named Plaintiffs to the case. In 2007, Plaintiffs sought leave to file a Seventh Amended

Complaint, which removed all references to class allegations and class certification so that it

stated only individual claims by the named Plaintiffs.3 Shortly thereafter, Plaintiffs requested

leave to file an Eighth Amended Complaint.' The Eighth Amended Complaint lists 418

individuals as Plaintiffs, plus one name that appears in the caption only as "Jones." Plaintiffs'

"Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees," filed in

connection with the Eighth Amended Complaint, lists the Guard settlement funds received by

only 416 individuals.5

Including the various Complaints, Plaintiffs' Notice of Cross-Appeal to the Kentucky

Court of Appeals, and Plaintiffs' Motion for Discretionary Review to the Kentucky Supreme

Court, Plaintiffs' counsel appears to have identified 463 separate individuals as Plaintiffs in this

action. The Guard settlement included 431 individual plaintiffs.6 On the current record, there is

no way to reliably identify which of those individuals (or their representatives) are currently

Plaintiffs in this action and beneficiaries of the Court's September 19, 2014 judgment, In the

absence of a definitive and reliable identification of the Plaintiffs' identities in the record, the

Court's September 19, 2014 judgment is not sufficiently certain to be enforceable.

The judgment is also uncertain as to the amount awarded to each Plaintiff. Hatahley v.

CIS, 351 U,S. 173, 182 (1956) (in action by 30 plaintiffs for loss of horses, trial court's "lump

sum" award of damages was inadequate for appellate review and case remanded for

apportionment of award among the individual plaintiffs). This case has not been certified as a

3 PIS: Supp. Mot. to File Seventh Amend. Compl. (Aug. 3, 2007),

4 Pls,' Mot. to File Eighth Amend. Compl, (Aug. 14, 2007),

5 Notice of Filing Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees, Exh. 13
"Settlement Funds Analysis" (Aug. 14, 2007).

6 Abbott v, Chesley, 413 S,W,3d 589, 596 (Ky. 2013).
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class action; the Plaintiffs have only individual claims. The Court's judgment does not specify

the amount awarded to each Plaintiff and there is insufficient information in the record from

which to determine those amounts, Furthermore, the $42 million amount was calculated by

Judge Wehr as a "baseline" award? — without clarification of the percentages or amounts

awarded to each Plaintiff, it is impossible to calculate the amount of each Plaintiff's remaining

damages claims, if any.

Accordingly, the Court should vacate its Second Amended Judgment as it is a void

j udgment.

H. Alternatively, the Court should vacate and re-enter the Second Amended Judgment
to permit Chesley's counsel to file a Rule 59 motion.

Due to an error by the Court's clerk, Chesley's counsel did not become aware of the

Second Amended Judgment until more than ten days after its entry. Chesley was thus deprived

of the opportunity to file a motion to vacate the judgment under Rule 59. CR 59,05 ("A motion

to alter or amend a judgment, or to vacate a judgment and enter a new one, shall he served not

later than 10 days after entry of the final judgment"). Accordingly, it is appropriate for this

Court to vacate and re-enter that judgment to afford Chesley the procedural remedies provided

by the civil rules. See Kurtsinger v. Bd, of Trs, of Ky. Ret, Sys., 90 S.W.3d 454 (Ky. 2002).

In Kurtsinger, the trial court entered summary judgment in favor of the defendants and

the plaintiffs filed a motion to alter, amend or vacate the order under Rule 59, The trial court

denied the motion, but notice of entry of the order was only sent to the defendants and not to the

plaintiffs. The plaintiffs did not become aware of the ruling until more than 40 days later and,

upon learning of the order, the plaintiffs immediately filed a motion under CR 60,02 requesting

the trial court to vacate the order and reenter it as a new order to permit plaintiffs to file a timely

7 Order, p. 3 (Aug. 1, 2007).
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notice of appeal from the ruling, The trial court granted the motion and the Kentucky Supreme

Court affirmed, noting that CR 60.02 "is designed to allow trial courts a measure of flexibility to

achieve just results and thereby provides the trial court with extensive power to correct a

judgment," id, at 456 (citations and internal quotations omitted). The Supreme Court observed:

"The trial judge clearly believed himself or his office staff (not Appellants) to have been

culpable in the error that prevented Appellants from learning of entry of the June 29 order, and in

our view, CR 60.02 was adopted for such circumstances." Id,

Likewise, here, the Court's Second Amended Judgment was not served on Chesley and

Chesley's counsel, through no fault of their own, did not team of the order until November 6th,

Accordingly, if the Court declines to vacate the Second Amended Judgment for the reasons set

forth above, Chesley requests in the alternative that the Court vacate and reenter the order to

preserve Chesley's right to file a motion under Rule 59.

5



Respectfully submitted,

Sheryl , nyder (KBA o. 66290)
Griffin Terry Sumner ( A No. 85799)
J. Kendrick Wells IV (KBA No. 90209)
FROST BROWN TODD LLQ
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone; (502) 589-5400
Fax; (502) 581-1087

Frank V. Benton, IV (KBA No. 04705)
BENTON, BENTON & LUEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax; (859) 291-4050

Counsel for Defendant Stanley M. Chesley
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CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing has been served via U.S. Mail (unless
otherwise indicated) this 10th day of November, 2014 on:

Via electronic and U.S Mail
amford@windstream.net
Angela M, Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Avenue North, Suite 2000
Nashville, TN 37219

Mary E, Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

Counsel

7

Mitzy L, Evans
Evans Law Office
177 South Main Street
P.0, Box 608
Versailles, KY 40383

Michael R, Dowling
P,O, Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr.
504 N. Cross Street
P,0, Box 177
Albany, KY 42602

ihillftif A Amid
11,Fr Defendant ley M. Che,sley



COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, 05-CI-436

MILDRED ABBOTT, et al,

v.

STANLEY M. CHESLEY, et al,

PLAINTIFFS

DEFENDANTS

ORDER

This matter having come before the Court on Defendant Stanley M, Chesley's

("Chesley") Motion to Vacate Judgment Pursuant to CR 60,02, the Court having considered the

arguments of counsel and being otherwise sufficiently advised:

IT IS HEREBY ORDERED THAT Chesley's Motion is GRANTED.

IT IS FURTHER ORDERED THAT the Court's "Second Amended Judgment,"

entered on October 22, 2014, is hereby VACATED,

JUDGE, BOONE CIRCUIT COURT

DATE: 



i'ende •e

1 A I-a 441.

Sheryl 0, 'der (KBA o, 66290)
Griffin Terry Sumner ( ri A No, 85799)
J, Kendrick Wells IV (KBA No. 90209)
FROST BROWN TODD LLC
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V. Benton, IV (KBA No, 04705)
BENTON, BENTON & LUEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M Chesley

CLERK'S CERTIFICATE OF SERVICE

I hereby certify a copy of the foregoing Order was served by U.S. Mail this   day of
  _, 2014 to the following:

Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Ave, North, Ste. 2000
Nashville, TN 37219

Mary E, Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

0118087.0571145 4832-3549-1104v3

Mitzy L, Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R. Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr,
504 N. Cross Street
P,O. Box 177
Albany, KY 42602
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Sheryl G. Snyder
Griffin Terry Sumner
FROST BROWN TODD 1,1,C
400 West Market Street, 32"
Floor
Louisville, KY 40202

Frank V, Benton, IV
BENTON, BENTON & LUEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 410720218

CLERK, BOONE CIRCUIT COURT



COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. 05-CI-00436

ENTERED
BOONE CIRCUIT/DISTRICT COURT

OCT 2 2 2014

DIANNE Y, 
BY: CLERKDC.

MILDRED ABBOTT, et al. PLAINTIFFS

V.

STANLEY M. CHESLEY, et al. DEFENDANTS

SECOND AMENDED JUDGMENT 

This Court conducted a hearing in this matter on July 15, 2014 on Plaintiffs' Motion for

Partial Summary Judgment as to Defendant Stanley M. Chesley ("Chesley"). The Plaintiffs were

represented by Hon. Angela Ford. The Defendants were represented by Hon. Sheryl Q. Snyder

and Hon. Frank V. Benton, IV. The Court having reviewed Plaintiffs' Motion, Chesley 's

Response, Plaintiffs' Reply, having heard argument from counsel, and being in all ways

sufficiently advised, finds as follows:

This Court, by the March 8, 2006 Order of Senior Status Judge William Wehr, previously

granted summary judgment against Defendants William J. Gallion, Shirley Allen Cunningham, Jr.

and Melbourne Mills, Jr. on Plaintiffs' breach of fiduciary duty claims in their representation of

Plaintiffs in the Darla Guard, et al. v. A.H. Robbins Company, et al. lawsuit which involved

injuries Plaintiffs suffered as a result of ingesting the "fen-phen" diet drug. The Court awarded

damages in the amount of $42 million (by Order of August 1, 2007) and ruled the Defendants

were jointly and severally liable to the Plaintiffs. The Supreme Court of Kentucky affirmed the

partial summary judgment against Gallion, Cunningham and Mills, including that each was

jointly and severally liable for the amounts owed. Plaintiffs now ask this Court to order summary

judgment on their breach of fiduciary claims against Chesley, that Chesley be jointly and

1



severally liable with Gallion, Cunningham and Mills for the amounts owed to Plaintiffs, and that

Chesley disgorge all fees he collected in the Guard matter.

The Kentucky Bar Association instituted disciplinary proceedings relating to Chesley's

actions in the Guard matter in Kentucky Bar Association v. Chesley, KBA File 13785. The Trial

Commissioner conducted a hearing and found that Chesley had violated eight (8) different ethics

rules. The Trial Commissioner recommended that Chesley be permanently disbarred from the

practice of law in Kentucky, and that he pay $7,555,000.00 in restitution to the Guard case

clients. The Board of Governors of Kentucky adopted the Trial Commissioner's Report. The

Supreme Court of Kentucky found Chesley guilty of violations of eight provisions of SCR 3.130

and followed the Board's recommendation that Chesley be permanently disbarred. The Supreme

Court did not order that Chesley pay restitution. Kentucky Bar Ass'n v. Chesley, 393 S.W.3d 584

(Ky. 2013).

Plaintiffs argue that summary judgment is appropriate as to their breach of fiduciary duty

claims through the doctrine of issue preclusion or collateral estoppel. Issue preclusion would bind

Chesley to the factual and legal determinations made in the disciplinary proceedings before the

Trial Commissioner, the Board of Governors, and the Supreme Court of Kentucky regarding the

settlement of the Guard matter that resulted in his disbarment. Chesley disagrees.

The Trial Commissioner found, and the Supreme Court ratified, that Chesley violated the

following specific provisions of SCR 3.130:

SCR 3.130-1.5(a) by accepting over $20 million in attorney's fees, which exceeded the

amount established by client contracts and contracts with co-counsel, and which were otherwise

unreasonable.

2



SCR 3.130-1.5(c) by failing to provide clients with a written statement of the outcome of

the matter, as well as the remittance to the client and the method of its determination. The

contractual contingency fee contracts for the clients were either for 30% or 33 1/3% plus expenses

of up to 3%. A 49% contingency fee was actually charged to the clients. Chesley's contractual

agreement with class counsel was for 21% of fees upon successful settlement of the case, which

should have been $12,941,638.46 and not the $20 million plus he received. He was paid

$7,555,000 in excess of his proper fee.

SCR 3.130-1.5(e)(2) by dividing fees without consent of clients.

SCR 3.130-5.1(c)(1) by knowingly ratifying specific misconduct of other lawyers.

SCR 3.130-1.8(g) by representing two or more clients in making an aggregate settlement

of the claims without consent of the clients or disclosure to them of the existence and nature of all

claims. Chesley was class counsel pursuant to his agreement with Gallion, Cunningham and

Mills and therefore had the same duties as them with regarding the requirements of SCR 3.130-

1.8(g).

SCR 3.130-3.3(a) by making a false statement of material fact to the tribunal.

SCR 3.130-8.1(a) by making a false statement of material fact in connection with a

disciplinary matter.

SCR 3.130-8.3(c) (now SCR 3.130-8.4(c)) by engaging in conduct involving dishonesty,

fraud, deceit or misrepresentation.

Issue preclusion, also known as collateral estoppel, "allows the use of an earlier judgment

by one not a party to the original action to preclude relitigation of matters litigated in the earlier

action." Miller v. Admin. Office of Courts, 361 S.W,3d 867 (Ky. 2011). A non-party in the former

action may assert res judicata, a close cousin to issue preclusion, against a party to the former

3



action as long as the party against whom res judicata is pleaded had a realistically full and fair

opportunity to present his case. Id. (quoting Moore v. Commonwealth, 94 S.W.2d 317 (Ky. 1997).

Additionally, the Supreme Court has addressed whether administrative agencies acting in a

judicial capacity are entitled to the same res judicata effect as judgments of a court, finding that

they do. Ky. Bar Ass 'n v. Harris, 269 S.W.3d 414 (Ky. 2008).

Chesley's hearing before the Trial Commissioner was held November 5-6 and 12-13, 2009

before Judge Rod Messer and continued to September 13-15 and 20-24, 2010 before Judge

William L. Graham. Chesley was represented at various times by Kent Westberry, Esq., James

Gary, Esq., Frank Benton, IV, Esq., Scott Cox, Esq., Mark Miller, Esq., Sheryl Snyder, Esq. and

Hon. Susan Dlott. Prior to the hearing, the testimony of five out of state witnesses was provided

by video depositions, including 44 exhibits. During the several days the hearing was held, a total

of 43 witnesses gave testimony either in person or by deposition, with the Trial Commissioner

considering 124 exhibits. Additionally, the Trial Commissioner allowed time for the parties to

submit briefs at the conclusion of the Hearing. The Court finds Chesley had a realistically full

and fair opportunity to present his case before the Trial Commissioner.

Certain elements must be met for issue preclusion to operate as a bar to further litigation:

"(1) at least one party to be bound in the second case must have been a party in the first case; (2)

the issue in the second case must be the same issue as the first case; (3) the issue must have been

actually litigated; (4) the issue was actually decided in that action; and (5) the decision on the

issue in the prior action must have been necessary to the court's judgment and adverse to the party

to be bound." Id. quoting Yeoman v. Commonwealth Health Policy Bd. 983 S.W.2d 459 (Ky.

1998).
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The Court finds these elements have been met with regard to Plaintiffs' Motion in this

matter and the findings in KBA v. Chesley. Chesley was a party bound by the KBA matter. The

facts and circumstances at issue in the instant Motion were those at issue in the KBA matter. The

facts and circumstances were litigated in the KBA matter before the Trial Commissioner at a

hearing held November 5-6 and 12-13, 2009 and September 13-15 and 20-24, 2010, and reviewed

by the Board of Governors and the Supreme Court of Kentucky. The Trial Commissioner made

factual findings and legal conclusions, which were adverse to Chesley, and which were affirmed

by the Board of Governors and the Supreme Court of Kentucky, said facts being those at issue in

the instant Motion. The factual findings and legal conclusions by the Trial Commissioner, the

Board of Governors and the Supreme Court of Kentucky were necessary for the outcome of the

KBA matter.

This Court finds Chesley is bound by the factual findings and legal conclusions in the

KBA matter. The Supreme Court found that by entering into an agreement with Gallion,

Cunningham and Mills, Chesley signed on as co-counsel and was one of the attorneys

representing the Plaintiffs in the Guard matter. He, therefore, assumed the same ethical

responsibilities as Gallion, Cunningham and Mills, and the same responsibilities he would have

with any other client. Kentucky Bar Ass 'n v. Chesley. Chesley had the duty to know his fee

responsibilities to his clients, specifically that he was to receive no more than 21% of one-third of

the $200,450,000.00 settlement, $14,031,500.00. Id. Chesley received $20,497,121.81. Id. The

Supreme Court found that Chesley knowingly participated in a scheme to skim millions of dollars

in excess attorney's fees from unknowing clients, and that he received and retained fees that he

knew were improperly taken. Id. The Supreme Court further found that he purposefully

attempted to avoid conversation and correspondence that would expose his knowledge of the

5



nefarious schemes of his co-counsel. Id. This Court finds that no genuine issues of material fact

exist, and summary judgment is appropriate on Plaintiffs' Breach of Fiduciary claims. Chesley

entered into an attorney-client relationship with the Plaintiffs in Guard. He breached his duty by

accepting excess fees in the amount of $6,465,621.81. Chesley's conduct caused Plaintiffs to

receive only a portion of the settlement monies they were entitled to.

Plaintiffs also asks the Court to order that Chesley is jointly and severally liable with

Gallion, Cunnigham and Mills for the monies owed to Plaintiffs. The Supreme Court of

Kentucky affirmed Judge Wehr's finding in this matter that Gallion, Cunningham and Mills were

jointly and severally liable to Plaintiffs. The Supreme Court found that Gallion, Cunningham and

Mills breached attorney-client contracts and therefore joint and several liability is not precluded

by KRS 411.182. The Supreme also found that by the manner in which Gallion, Cunnungham

and Mills combined their efforts in the Fen-Phen litigation, they engaged in a joint enterprise, or

joint adventure, an informal partnership existing for a limited purpose and duration, for which

joint and several liability is properly assessed under KRS 362.220. Abbott v. Chesley, 413 S.W.3d

589 (Ky. 2013).

The Supreme Court enumerated the essential elements of a joint enterprise: (1) an

agreement, express or implied, among the members of the group; (2) a common purpose to be

carried out by the group; (3) a community of pecuniary interest in that purpose among the

members; and (4) an equal right to a voice in the direction of the enterprise. Id. citing Huff v.

Rosenberg, Ky., 496 S.W.2d 352 (1973). The Supreme Court adopted the findings of the Trial

Commissioner in KBA v. Chesley, and this Court found above that issue preclusion bars the

further litigation of Plaintiffs' breach of fiduciary duty claims against Chesley.
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This Court now finds that no genuine issues of material fact exists, and as a matter of law

Chesley is jointly and severally liable with Gallion, Cunningham and Mills for the $42 million in

damages awarded the Plaintiffs against Gallion, Cunningham and Mills by this Court's Order of

August 7, 2007. Chesley signed on as co-counsel representing the Plaintiffs in the Guard matter

when he entered into his fee-division contract with Gallion, Cunningham and Mills. Chesley

shared the common purpose to be carried with Gallion, Cunningham and Mills. They agreed on

how they would share the work and how they would share the profits. Chesley maintained a

voice in the managerial control of the enterprise. The Court therefore finds that pursuant to KRS

362.220, Chesley is jointly and severally with Gallion, Cunningham and Mills for the damages

the Plaintiffs suffered.

THEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that Plaintiffs' Motion

for Partial Summary Judgment is GRANTED as to Plaintiffs' Breach of Fiduciary claims against

Stanley M. Chesley.

IT IS FURTHER HEREBY ORDERED AND ADJUDGED that Stanley M. Chesley is

jointly and severally liable with Defendants William J. Gallion, Shirley Allen Cunningham, Jr.

and Melbourne Mills, Jr. for the existing judgment amount of $42 million owed to Plaintiffs,

along with pre-judgment simple interest at a rate of 8% per annum from April 1, 2002, and post-

judgment interest compounded annually at the rate of 12% per annum thereon from the date of

this Judgment.

IT IS HEREBY ORDERED AND ADJUDGED that Plaintiffs' Motion for Partial

Summary Judgment as to disgorgement is DENIED.

This Order is Final and Appealable. There is no just cause for delay.

DATED this day of October, 2014.
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Stanley M. Chesley,

COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

caseNo.AI c00 6. 7

Petitioner Judge Ruehlman
v.

Angela M. Ford, Esq. et al.

Respondents.

EX PARTE TEMPORARY RESTRAINING ORDER AGAINST CERTAIN ACTIONS BY
RESPONDENTS AND ORDER SETTING HEARING

This matter carne before the Court on January 7, 2015 at an ex parte conference. The

Court's record includes the Verified Petition For Declaratory Judgment And Injunctive Relief

(the "Petition") and Petitioner's Motion Order Restraining Registration and Enforcement of

Kentucky Judgment and Document Destruction (the "Motion"). The Motion was supported by

Petitioner's Verified Memorandum in Support of Motion for Injunctive Relief (the "Supporting

Memo"). Both the Petition and the Supporting Memorandum are verified and thus are treated as

affidavit evidence at this early stage in the proceeding. Also verified as accurate are copies of

certain Kentucky filings attached to the Supporting Memo.

Capitalized terms in this EX PARTE TEMPORARY RESTRAINING ORDER

AGAINST CERTAIN ACTIONS BY RESPONDENTS AND ORDER SETTING HEARING

(the "Temporary Restraining Order") that are not defined herein have the meaning set forth in

the Petition, Motion and Supporting Memo.

The Court must consider the following when ruling on a motion for a temporary

restraining order on an ex parte basis: "whether (1) the movant [Chesley] has shown a strong or

substantial likelihood or probability of success on the merits, (2) the movant [Chesley] has

shown irreparable injury, (3) the preliminary injunction could harm third parties, and (4) the
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public interest would be served by issuing the preliminary injunction." Johnson v. Morris

(1995), 108 Ohio App.3d 343, 352, 670 N.E.2d 1023. Moreover, relief is appropriate if Chesley

shows serious questions going to the merits and irreparable harm which decidedly outweighs any

potential harm to the [nonmoving party] if relief is granted. Id., citing In re DeLorean Motor Co.

(C.A.6, 1985), 755 F.2d 1223.

An ex parte order is appropriate if the danger is imminent and notice to the known

Respondent, Ford, is impossible, impracticable or might prompt Ford to quickly take action to

cause the very harms that are the subject of the Petition. Chesley makes exactly this last

argument — if Ford receives notice of the Petition and Motion without prior entry of ex parte

temporary protection, Ford might as a clerical matter cause the registration or domestication of

the Chesley Judgment and issue discovery to Ohio citizens, residents and domiciles before this

Court's hearing on the Motion. This threat is real and imminent given Ford's December 14,

2014 e-mail to Chesley's counsel and given the easy and clerical nature of the efforts Ford might

undertake. See Ohio R. Civ. Procedure 65(A).

The Court notes the appearance of counsel for an interested non-party, Waite Schneider

Bayless and Chesley ("WSBC"). WSBC is an Ohio entity that is a logical target of Ford's

possible discovery and collection action. Chesley, Chesley's wife, and WSBC are Ohio entities

resident in Hamilton County, Ohio.

After a hearing the arguments of Chesley's counsel, the Court makes the following

preliminary Findings of Fact and Conclusions of Law concerning the relief sought in the Petition

and the Motion. All of the following preliminary findings of fact and conclusions of law are

subject to further review by the Court during this proceeding, particularly since this Court may
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later direct addition of certain parties to this case who may revisit any of the following

preliminary findings of fact and conclusions of law.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

A. Chesley has shown a strong or substantial likelihood of success on the merits in

this matter. It seems likely that Ford or other counsel for the Unknown Respondents will seek to

register or domesticate the Chesley Judgment in Ohio in part because Ford has stated that she

intends to demand depositions of Ohio residents who will not voluntarily submit to those

depositions. It further seems probable that the registration or domestication filing will occur in

Hamilton County, Ohio due to the residence of Chesley and certain of Ford's stated targets; in

that event the Chesley Judgment will be treated by this Ohio court as an Ohio judgment. The

Court believes that it will ultimately conclude (i) as a matter of Ohio law that as a judgment

debtor, Chesley is entitled to know the total amount he owes on the Chesley Judgment and (ii) as

a matter of fact that Chesley has been denied access to this information.

B. Chesley has made the necessary preliminary showing of irreparable injury to

himself and third parties to be suffered if the Chesley Judgment is used as an Ohio judgment

without first being provided the information sought in the Petition. The loss of any reasoned

opportunity to stay proceedings (i) in Kentucky by obtaining a stay pending appeal, (ii) by the

filing of a voluntary petition under the United States Bankruptcy Code, or (iii) by settlement with

some or all of the Unknown Respondents damages Chesley and has the potential to damage any

third party from whom Ford seeks information or attempts to seize assets. all of which might be

delayed or avoided permanently.

C. The requested relief will benefit third parties including the targets of Ford's

discovery and asset seizure efforts other than Chesley. Importantly, the relief sought in the
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Petition and Motion has a strong likelihood of benefitting the Court and courts in Kentucky

because the actual total amount owed on the Chesley Judgment will be relevant to issues that

courts will consider going forward. The requested relief will not significantly harm any third

parties and represents only a minor harm to the Respondents because Ford should have ready

access to most of the information sought by Chesley thus minimizing any delay in her efforts to

use the Chesley Judgment in Ohio; and

D. The public interest would be served by issuing the requested relief. The process

of administering justice fairly in Ohio and Kentucky will be enhanced if relief is granted. Civil

litigation is conducted with the full disclosure of relevant information and the information sought

by Chesley is relevant. This Court could have ordered pre judgment disclosure of the alleged

damages suffered by particular the Abbott Case plaintiffs if that case had been pending in this

Court and the need for that disclosure (including the enhanced possibility of settlement) is just as

present and important in the current posture of this proceeding — the probable use and

enforcement of the Chesley Judgment in Ohio.

UNLESS SUPERSEDED BY A SUBSEQUENT COURT ORDER, THE COURT
ORDERS AS FOLLOWS:

1. For the next 14 days, Respondent Ford, any co-counsel acting with her and any

other Ohio lawyer representing any of the Unknown Respondents are enjoined from (i) taking

any action in the State of Ohio to enforce the Chesley Judgment or (ii) serve any Chesley asset

related discovery on any Ohio resident, citizen or domiciliary, except Chesley;

2. For the next 14 days, Respondent Ford, any co-counsel acting with her and any

other Ohio lawyer representing any of the Unknown Respondents are enjoined from making any
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• filing in any Ohio court that would be or could be part of an effort to domesticate or register the

Chesley Judgment in Ohio;

4. For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of the Unknown Respondents are preliminarily enjoined from taking any action

to collect the Chesley Judgment in the State of Ohio from any Ohio resident, Ohio citizen or

Ohio domiciled entity, other than Chesley;

5. For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of Ford and the Unknown Respondents are preliminarily enjoined from issuing

any subpoena seeking documents or testimony to any Ohio resident, Ohio citizen or Ohio

domiciled entity (other than Chesley) if the purpose of the requested documents or testimony

would be to obtain information related to any effort to enforce the Chesley Judgment;

6. For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of Ford or the Unknown Respondents are preliminarily enjoined and prohibited

from destroying, damaging or secreting any documents or electronically stored information

relevant to any of the issues described in this Petition, the Motion or the Supporting Memo

including but not limited to any document or electronic information that reflects any (i)

collection of funds collected and/or credited against the Criminal Defendants Judgment, (ii)

restitution obligations of the Criminals, (iii) forfeiture of any assets in the Criminal Case, (iv)

funds Ford or any affiliated entity transferred to or from Johnston, (v) funds transferred to or for

the benefit of any Criminal Case victims who are not Abbott Case plaintiffs; (vi) amounts

distributed to the Abbott Case plaintiffs; (vi) operation of the Tandy LLC receivership; (vii)

funds transferred to or subsequently by the United States Marshall's Service related to the

5



Criminal Case or the Abbott Case, and (viii) the legal fees and expenses of Ford and her co-

counsel in the Abbott Case; and

7. If Ford or any other Respondent believes this Temporary Restraining Order

improperly or irreparably damages their position and relief cannot wait more than 14 days, Ford

is invited to contact the Court and set this matter for a hearing prior to the hearing set below.

THE FIRST SUBSTANTIVE ISSUE TO BE CONSIDERED BY THE COURT AFTER

NOTICE TO FORD will be the status of the Unknown Respondents. It is clear from Exhibit A

attached to the Supporting Memo that the Abbott Case "Plaintiffs", or some of them as

apparently asserted by Ford, are Chesley's judgment creditors and real parties in interest in this

proceeding. Therefore, this Court will first consider if steps must be taken to make those persons

or entities parties to this proceeding with proper notice of the filings by Chesley.

The Court is considering the following plan and the parties should be prepared to address

it at the next hearing in this matter:

Should respondent Ford be offered the option to either (a) provide to the Hamilton

County, Ohio Clerk of Court the names and addresses of all of the current

Unknown Respondents so that a copy of the Petition, Motion and Supporting

Memo can be served on the Unknown Respondents by the Hamilton County Clerk

of Court,' or (b) facilitate the filing of a Notice of Appearance with the Hamilton

County, Ohio Clerk of Court for each and every one of the current Unknown

Respondents by one or more Ohio counsel. if option "b" is selected, the

appearing Ohio counsel will certify to the Court that said Ohio counsel provided a

copy of the Petition, Motion and Supporting Memo to each of the Unknown

Respondents for whom that Ohio counsel appears in this Court.

If option "a" is chosen, Ford shall notify Chesley's counsel who will provide to the Hamilton County Clerk of
Court adequate copies of the Petition, Motion and Supporting Memo for service by the Clerk on the entities listed by
Ford.

6



If'Respondent Ford wants to agree with either the "a" or "b" option described in this paragraph,

the Court invites her to so indicate and the Court will conduct a telephone conference at which

the Court will extend the prohibitions in this Temporary Restraining Order for a period of time

sufficient to cause the Unknown Respondents to receiver service of Chesley's filings and

possibly become parties and then set a briefing schedule as discussed below.

AFTER THE COURT RESOLVES THE ISSUE CONCERNING THE UNKNOWN

RESPONDENTS AND AFTER THE APPEARANCE OF THE UNKNOWN RESPONDENTS

— SHOULD THE COURT ORDER SAME, the Court will direct complete briefing of the issues

and then the Court will make final determinations of the issues in this case, including but not

limited to:

Whether Chesley is entitled to know and Respondent Ford must disclose to this Court and

Chesley (i) the name, address and amount owed to each of the current Unknown Respondents

and (ii) the exact current amount owed on the Chesley Judgment including a specific calculation

of prejudgment and post-judgment interest that recognizes possible changes in the daily accrual

as credits against the Chesley Judgment occurred before Respondents (i) take any action in the

State of Ohio to enforce the Chesley Judgment or (ii) serve any Chesley asset related discovery

on any Ohio entity, except Chesley;

Whether Chesley is entitled to know and that Respondent Ford must disclose to Chesley

(i) how much money and the value of non-monetary assets seized under the authority of the

Criminal Defendants Judgment, (ii) if any assets were forfeited in the Criminal Case and if any

restitution was paid in the Criminal Case, (iii) when any assets were seized or forfeited and any

restitution payments were made so that Chesley can check the accuracy of Ford's pre-judgment
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' and post-judgment interest calculations, (iv) the amount collected by Ford using the Criminal

Defendants Judgment and not distributed to her clients, and (v) the total amount distributed to

each of Chesley's Judgment Creditors in both the Settled Case and the Abbott Case before

Respondents (i) take any action in the State of Ohio to enforce the Chesley Judgment or (ii) serve

any Chesley asset related discovery on any Ohio entity, except Chesley;

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents should be permanently enjoined from taking any action to collect the

Chesley Judgment in the State of Ohio from any Ohio resident, Ohio citizen or Ohio domiciled

entity ( other than Chesley), until 90 days after Chesley has received all of the information that

this Court declares Chesley is entitled to receive;

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents should be permanently enjoined from registering or domesticating the

Chesley Judgment in Ohio until 90 days after Chesley has received all of the information that

this Court declares Chesley is entitled to receive; and

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents, should be permanently enjoined and prohibited from destroying,

damaging or secreting any documents relevant to any of the issues described in this Petition, the

Motion or the Supporting Memo including but not limited to any document or electronic

information that reflects any (i) collection of funds collected and/or credited against the Criminal

Defendants Judgment, (ii) restitution obligations of the Criminals, (iii) forfeiture of any assets in

the Criminal Case, (iv) funds Ford or any affiliated entity transferred to or from Johnston, (v)

funds transferred to or for the benefit of any Criminal Case victims who are not Abbott Case

plaintiffs; (vi) amounts distributed to the Abbott Case plaintiffs; (vi) operation of the Tandy LLC
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Teteivership; and (vii) funds transferred to or subsequently by the United States Marshall's

Service related to the Criminal Case or the Abbott Case.

At this time, the Court determines that Chesley is not required to post any security for

this Temporary Restraining Order to become effective due to the short term nature of this

Temporary Restraining Order and the protections for the Respondents included herein.

The ex parte relief lasts for no more than 14 days, unless extended by the Court or by

agreement of the parties. This matter will come on for a hearing on the Motion's request for a

preliminary injunction and consideration of the status of the Unknown Respondents on January

  2015 at  ' "o'clock. Petitioner did not request and the Court does not currently intend

to combine this hearing with the hearing on the merits of the Motion as permitted by Ohio Civ.

R. 65(C).

Chesley's counsel will electronically transmit a courtesy copy of the Temporary

Restraining Order on Respondent Ford. The Hamilton County, Ohio Clerk of Court shall serve

this Temporary Restraining Order on Respondent Ford by Certified Mail,

Requested. See Ohio R. Civ. Procedure 65(E).

Entered this 7th day of 2015

Copies to:

Vincent E. Mauer, Esq.
FROST BROWN TODD LLC
3300 Great American Tower
301 E. Fourth Street
Cincinnati, Ohio

Robert P. Ru
Hamilton Coun

JUDO
Co

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Suite 311
Lexington, KY 40502
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RESTRAINING ORDER AGAINST
CERTAIN ACTIONS BY
RESPONDENTS AND
SETTING HEARING

This matter first came before the Court on January 7, 2015 at an ex parte conference.

Thereafter, the Court entered its EX PARTE TEMPORARY RESTRAINING ORDER

AGAINST CERTAIN ACTIONS BY RESPONDENTS AND ORDER SETTING HEARING

(the "Temporary Restraining Order"). The Temporary Restraining Order set a January 14, 2015

hearing on the pending Petitioner's Motion for Order Restraining Registration and Enforcement

of Kentucky Judgment and Document Destruction (the "Motion" ).t

Respondent Angela M. Ford was given actual notice of the hearing on January 14, 2015,

see Affidavit of Vincent E. Mauer filed in this matter. Respondent Angela M. Ford ("Ford") did

not present any evidence on or before January 14, 2015. The Court's preliminary Findings of

Fact and Conclusions of Law set forth in the Temporary Restraining Order continue to be the

Court's preliminary findings and conclusions and are incorporated herein by reference.

Until further Court order to the contrary or agreement of the Parties approved by the

Court:

1. Respondent Ford, any co-counsel acting with her and any other Ohio lawyer

representing any of the Unknown Respondents are enjoined from (i) taking any action in the

' Capitalized terms in this Order that are not defined herein have the meaning set forth in the Verified Petition For
Declaratory Judgment And Injunctive Relief (the "Petition") and Petitioner's Motion For Order Restraining
Registration and Enforcement of Kentucky Judgment and Document Destruction (the "Motion"). The Motion was
supported by Petitioner's Verified Memorandum in Support of Motion for Injunctive Relief (the "Supporting
Memo").



State of Ohio to enforce the Chesley Judgment or (ii) serving any Chesley asset related discovery

on any Ohio resident, citizen or domiciliary, except that discovery may be served on Chesley in

any non-Ohio jurisdiction if permitted by the rules applicable to that jurisdiction;

2. Respondent Ford, any co-counsel acting with her and any other Ohio lawyer

representing any of the Unknown Respondents are enjoined from making any filing in any Ohio

court that would be or could be part of an effort to domesticate or register the Chesley Judgment

in Ohio;

3. Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents are enjoined from taking any action to collect the Chesley Judgment in

the State of Ohio from any Ohio resident, Ohio citizen or Ohio domiciled entity;

4. Ford, the Unknown Respondents and any other person acting on behalf of Ford

and the Unknown Respondents are enjoined from issuing any subpoena seeking documents or

testimony to any Ohio resident, Ohio citizen or Ohio domiciled entity (other than Chesley) if the

purpose of the requested documents or testimony would be to obtain information related to any

effort to enforce the Chesley Judgment; and

5. Ford, the Unknown Respondents and any other person acting on behalf of Ford or

the Unknown Respondents are enjoined and prohibited from destroying, damaging or secreting

any documents or electronically stored information relevant to any of the issues described in this

Petition, the Motion or the Supporting Memo including but not limited to any document or

electronic information that reflects any (i) collection of funds collected and/or credited against

the Criminal Defendants Judgment, (ii) restitution obligations of the Criminals, (iii) forfeiture of

any assets in the Criminal Case, (iv) funds Ford or any affiliated entity transferred to or from

Johnston, (v) funds transferred to or for the benefit of any Criminal Case victims who are not
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Abbott Case plaintiffs; (vi) amounts distributed to the Abbott Case plaintiffs; (vi) operation of

the Tandy LLC receivership; (vii) funds transferred to or subsequently by the United States

Marshall's Service related to the Criminal Case or the Abbott Case, and (viii) the legal fees and

expenses of Ford and her co-counsel in the Abbott Case.

This matter will come on for a hearing on the Motion's request for a preliminary

/t'1avL C-f
injunction on Pabsuaq 2015 at  "1: 6 e  o'clock. At that hearing, the Court may consider,

any or all of the issues discussed in the Petition, the Temporary Restraining Order or this Order

including, but not limited to:

(a) All evidence, testimony, and exhibits to be offered by Petitioner and Respondents at

this preliminary stage of this matter relevant to any continuation of the prohibitions

set forth in the Temporary Restraining Order or this Order;

(b) Whether to convert the existing Temporary Restraining Order and this Order into a

Preliminary Injunction;

(c) At the next hearing, the Court expects specifically to address whether the Court

should grant the relief outlined on pages 7-9 of its Temporary Restraining Order,

including without limitation, whether the Unknown Respondents should be made

parties to this proceeding and whether or not the Court should order Respondent Ford

to identify by name and address each of the current Unknown Respondents; and

(d) Ordering Respondent to disclose the amount alleged to be owed to each of the

Unknown Respondents, and directing Respondent to provide a complete accounting

of all funds received by the Unknown Respondents in the Abbott Case, all funds

received by the Unknown Respondents from Respondent Ford, all fees and expenses

received by Respondent Ford or paid by Respondent Ford to third parties on account
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of the Abbott Case matter, and all accounting records Respondent Ford has prepared

for the Unknown Respondents all as may be needed to permit Chesley to confirm any

calculation of the current total amount of the Chesley Judgment that the Court may

order be provided to Chesley.

Petitioner did not request and the Court does not currently intend to combine this hearing

with the hearing on the merits of the Motion as permitted by Ohio Civ. R. 65(C).

After considering Petitioner's request for continuation of the relief granted in the

Temporary Restraining Order and this Order, the Court will address the status of the Unknown

Respondents as that issue is described in the Temporary Restraining Order.

Chesley is not required to post any security for this Order to be effective.

Chesley's counsel will transmit a courtesy copy of this Order to Respondent Ford both

electronically and by first class United States mail, postage prepaid.

Entered this 14th day of January, 2015

Copies to: 

Vincent E. Mauer, Esq.
FROST BROWN TODD LI.,C
3300 Great American Tower
301 E. Fourth Street
Cincinnati, Ohio

Robert
Hamilto

FlUEHLMANmon pleas
unty, Ohio

nty rt of Common Pleas

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Suite 311
Lexington, KY 40502
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

STANLEY M. CHESLEY,

Plaintiff,

vs.

ANGELA M. FORD, ESQ.
and

UNKNOWN RESPONDENTS,

Defendants.

Civil Action No. 1:15-cv-83

Judge Michael R. Barrett

DEFENDANT ANGELA FORD'S
MOTION TO DISMISS THE
COMPLAINT

Pursuant to Federal Rules of Civil Procedure 12(b)(2) and 12(b)(6), Defendant

Angela M. Ford moves this Court to dismiss the Complaint filed by Plaintiff Stanley M.

Chesley. Ohio does not have personal jurisdiction over Ford, and the Complaint fails to

state a claim against Ford upon which relief can be granted. This Motion is supported

by the attached Memorandum in Support.

Respectfully submitted,

/s/ Brian S. Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivan@dinsmore.com

christen.steimle@dinsmore.com

Attorneys for Defendant
Angela M. Ford, Esq.
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MEMORANDUM OF LAW IN SUPPORT OF
DEFENDANT ANGELA FORD'S MOTION TO DISMISS THE COMPLAINT

Defendant Angela M. Ford, in support of her Motion to Dismiss the Complaint in

this action, states as follows:

I. Introduction

Every complaint, no matter where it is filed, must establish jurisdiction over the

defendant and it must allege a real case or controversy rather than a hypothetical, future

event. Stanley Chesley ("Chesley") has filed a complaint that lacks jurisdiction over his

named defendant Angela Ford ("Ford"), a lawyer whose clients hold a judgment against

him, and he does not allege sufficient facts to establish a case or controversy, let alone

support the issuance of an injunction. In addition, his complaint violates Article 4 of the

United States Constitution.

This action arises out of a lawsuit in the Commonwealth of Kentucky filed by

Ford on behalf of hundreds of plaintiffs (the Unknown Respondents in this case) to

recover settlement funds improperly taken by Chesley and his co-counsel in underlying

litigation over use of the diet drug combination known as "fen-phen" (the "Kentucky

Lawsuit"). Chesley and his co-counsel represented the Unknown Respondents in the

fen-phen litigation and kept settlement funds far in excess of what was provided in the

fee agreements. Chesley was permanently disbarred by the Supreme Court of Kentucky

for his ethical violations, including his role in having "knowingly participated in a

scheme to skim millions of dollars in excess attorney's fees from unknowing clients."

Kentucky Bar Ass'n v. Chesley, 393 S.W.3d 584, 599 (Ky. 2013).

The trial court in the Kentucky Lawsuit granted partial summary judgment in

favor of the Unknown Respondents against Chesley and ruled that he was jointly and
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severally liable for the millions of dollars in excess attorney's fees taken in his scheme

with his co-counsel. Subsequent orders made that judgment final pursuant to Kentucky

Rule of Civil Procedure 54.02 and awarded pre-judgment and post-judgment interest

pursuant to Kentucky law.

Chesley has appealed the judgment to the Court of Appeals of Kentucky, but he

did not post a supersedeas bond, which is required under Kentucky law to stay

enforcement of the judgment on appeal. See Ky. R. Civ. P. 62, 73.04. Consequently, the

Unknown Respondents are free under Kentucky law to enforce their judgment.

Instead of obtaining a lawful stay of enforcement of the judgment pursuant to

Kentucky law, Chesley filed this action in the Court of Common Pleas for Hamilton

County, Ohio seeking to impose preconditions on enforcement of the judgment against

him. He did so even though the plaintiffs in the Kentucky Lawsuit have not done

anything in the State of Ohio to domesticate, register or enforce their judgment against

him. Chesley named Ford, the attorney for the plaintiffs in the Kentucky Lawsuit, as a

respondent but did not name any of the plaintiffs, naming only "Unknown

Respondents." Ohio courts do not have personal jurisdiction over Ford and nothing in

Chesley's Complaint provides a basis for this Court's (or any Ohio state court's) exercise

of personal jurisdiction over her.

Moreover, Chesley's Complaint fails to state a claim upon which relief can be

granted. The Kentucky judgment against Chesley is entitled to full faith and credit in

the State of Ohio. Chesley cannot raise issues in Ohio courts challenging the validity of

the judgment itself. Nevertheless, he raises issues in his Complaint that are nothing

more than a collateral attack on the judgment that the Full Faith and Credit Clause of

the United States Constitution does not permit. And he raised these same arguments
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before the Kentucky court and that court already denied them. Chesley's claim that, if

and when Ford takes action in Ohio on behalf of her clients, to enforce the Kentucky

judgment, she will do so in violation of Ohio's procedure for filing a foreign judgment is

pure speculation and does not provide a basis for the declaratory judgment and

injunctive relief he requests in this action. Those claims are not justiciable, as the

proper time to raise them is if and when they arise, not prior to Ford or anyone else

taking any action in Ohio to enforce the Kentucky judgment.

II. Statement of the Facts

The underlying facts of the Kentucky litigation and the resulting disbarments of

Chesley, his co-counsel and the trial court judge in the fen-phen litigation as a result of

the scheme to skim money from the plaintiffs in the Kentucky litigation were well-

publicized. This Memorandum will set forth the facts that are necessary to this Court's

decision on this Motion to Dismiss or to give context to this action.

A. The Fen-Phen Litigation and Chesley's Disbarment.

Chesley represented the Unknown Respondents as co-counsel in litigation

regarding injuries alleged to have been caused by the diet drug combination known as

"fen-phen." Kentucky Bar Ass'n v. Chesley, 393 S.W.3d 584, 587-88 (Ky. 2013).1 The

fen-phen litigation was ultimately settled for the aggregate sum of $200 million. Id. at

588. According to the contingent fee contracts each of the plaintiffs had with one of

The facts in this subsection are taken the Kentucky Supreme Court's decision in Kentucky Bar
Ass'n v. Chesley, 393 S.W.3d 584 (Ky. 2013). A copy of the Kentucky Supreme Court's decision is
attached as Exhibit A. That opinion ordered Chesley's permanent disbarment from the practice of law in
Kentucky. hl. at 602. Although these facts are provided for purposes of context and background, this
Court "may consider matters of public record in deciding a motion to dismiss without converting the
motion to one for summary judgment." Commercial Money Ctr., Inc. v. Ill. Union Ins. Co., 508 F.3d 327,
336 (6th Cir. 2007).
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Chesley's co-counsel, the total attorney's fees should have been approximately $66.82

million. Id. at 592. Chesley's contractual 21% share, based upon his fee splitting

agreement with his co-counsel, should have been approximately $14 million. Id.

Instead, the clients received much less than they were entitled to receive and Chesley

personally received approximately $2o.5 million. Id. at 594.

Ford represents the plaintiffs in litigation arising out of the theft of the settlement

funds in the fen-phen litigation. (Doc. 1-1, at 4, Chesley's Verified Complaint ("Chesley

Compl.") at 11 2); Mildred Abbott et al. v. Stanley M. Chesley, et al., Case No. 05-C1.-

00436 in the Circuit Court for Boone County, Kentucky (the "Kentucky Lawsuit").

While the Kentucky Lawsuit was pending, the Kentucky Bar Association was

investigating Chesley's conduct in the fen-phen litigation (and the conduct of his co-

counsel). The Board of Governors of the Kentucky Bar Association unanimously

recommended permanent disbarment of Chesley for his conduct in the fen-phen

litigation. Chesley, 393 S.W.3d at 585-86. The Supreme Court agreed, permanently

disbarring Chesley from the practice of law in the Commonwealth of Kentucky. Id. at

586, 602.2 In its opinion disbarring Chesley, the Supreme Court found that he

personally received fees in excess of what was provided in his fee-splitting agreement

and that "[t]he vast amount of evidence compiled and presented in this matter

demonstrates convincingly that [Chesley] knowingly participated in a scheme to skim

millions of dollars in excess attorney's fees from unknowing clients." Id. at 595-96; 599.

2 The Supreme Court of Kentucky also permanently disbarred four other lawyers and the trial court
judge in the fen-phen case. Kentucky Bar Ass'n v. Bamberger, 354 S.W.3d 576 (Ky. 2011); Kentucky Bar
Ass'n v. Helmers, 353 S•W•3d 599 (Ky. 2011); Mills v. Kentucky Bar Ass'n, 318 S.W.3d 89 (Ky. 2010);
Gallion v. Kentucky Bar Ass'n, 266 S.W.3d 802 (Ky. 2008); Cunningham v. Kentucky Bar Ass'n, 266
S.W.3d 808 (Ky. 2008).
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B. The Kentucky Lawsuit to Recover those Excess Attorney's Fees
and the Judgment Against Chesley.

The Kentucky Lawsuit in which Ford represents the plaintiffs from the fen-phen

litigation was filed against Chesley and his co-counsel to recover damages from the

"scheme to skim millions of dollars in excess attorney's fees." The trial court in that case

granted the plaintiffs' motion for summary judgment against Chesley's co-defendants in

the Kentucky Lawsuit and awarded damages of $42 million, finding that the co-

defendants were jointly and severally liable for the damages and the Supreme Court of

Kentucky upheld that judgment against Chesley's co-defendants. See Abbott v. Cheste_y,

413 S.W.3d 589, 602-04 (Ky. 2013).

The trial court in the Kentucky Lawsuit initially denied the plaintiffs' summary

judgment motion as to Chesley and the Supreme Court held that the denial was

interlocutory and not appealable. Id. at 602. However, once the case went back to the

trial court, that court and the plaintiffs had the benefit of the decision of the Supreme

Court of Kentucky permanently disbarring Chesley for his conduct directly at issue in

the Kentucky Lawsuit. Consequently, the plaintiffs again moved for summary judgment

on the grounds of collateral estoppel — that Chesley was estopped from denying the facts

decided against him by the Supreme Court and that those facts entitled the plaintiffs to a

judgment as a matter of law. The trial court agreed and granted the plaintiffs judgment

as a matter of law for $42 million, finding that Chesley was jointly and severally liable

with his co-defendants for the damages (the "Chesley Judgment"). (See Doc. 1-1 at 40-

47, Order (Aug. 1, 2014)).3

3 References to page numbers from documents in this Court's docket are to this Court's numbering
of the pages.
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Chesley filed several post-judgment motions, including a motion to reconsider, a

motion to clarify the judgment, and a motion to vacate the Chesley Judgment pursuant

to Ky. R. Civ. P. 60.02. (See Motions attached hereto as Exhibits I3, C, D, respectively).

In both the motion to clarify the judgment and the motion to vacate, Chesley argued that

the Chesley Judgment was void because it did not identify the plaintiffs entitled to

recover under the judgment and the amount owed to each plaintiff following collection

from Cunningham, Mills, and Gallion was not known. These motions were fully briefed

and the court heard oral argument on these issues. The court denied both motions, and

the Chesley Judgment became final pursuant to Ky. R. Civ. P. 54.02. (See Orders

Denying Motions, attached collectively as Exhibit E; Second Amended Judgment (Oct.

22, 2014), copy attached as Exhibit F). Chesley has appealed the Chesley Judgment.

(Doc. 1-1, at 4, Chesley Compl. at ¶ 4).

C. Chesley Files this Action in Ohio State Court.

Under Kentucky law, to stay enforcement of a judgment that is on appeal, a

judgment debtor must post a supersedeas bond that is approved by the court or the

clerk. See Ky. R. Civ. P. 62.03; 73.04. Without a stay of enforcement, a judgment

creditor is free to begin execution after the statutory period passes. KRS 426.030.

Chesley did not post a supersedeas bond to secure a stay of enforcement of the judgment

while on appeal. Indeed, he alleges that he is unable to do so. (See Doc. 1-1 at 12,

Chesley Compl. at ¶ 27).

Instead, on January 6, 2015 Chesley filed a Petition for Declaratory Judgment

and Injunctive Relief in his home state of Ohio, challenging the merits of the Chesley

Judgment and seeking to enjoin Ford, or any other attorney acting in Ohio, from

enforcing the valid and enforceable Kentucky judgment unless certain preconditions are
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satisfied. Specifically, Chesley seeks a declaration that "Unknown Respondents" cannot

"register or domesticate" the Chesley Judgment in an Ohio court or otherwise take

action to enforce the Chesley Judgment without first disclosing: (1) "the actual total

amount now owed on that judgment;" (2) the persons or entitles entitled to collect the

judgment; and (3) the amount each specific judgment creditor was entitled to collect.

(See Doc. 1-1 at 12-14, Chesley Compl. at Prayer for Relief ¶11A-E). These are the same

issues Chesley raised in the Kentucky lawsuit that have already been decided.

Contemporaneously, Chesley filed a motion for a restraining order, which was

granted ex parte on January 7, 2015. (Doc. 1-1 at 89-97, Ex Parte Order). On January

14, 2015, after a hearing at which Ford was not present (and prior to her being served

with a summons), the Court extended the restraining order through March 4, 2015.

(Doc. 1-1 at 106-09, Restraining Order). Specifically, the Court purported to restrain

Ford and "any co-counsel acting with her and any other Ohio lawyer representing any of

the Unknown Respondents" from taking any action to enforce or domesticate the

Chesley Judgment or serve any related discovery or subpoenas on anyone other than

Chesley. (Doc. 1-1 at 106-07, Restraining Order TT 1-4). It also prohibited Ford or the

Unknown Respondents from destroying documents relevant to issues pending in the

matter. (Id. ¶ 5). On February 7, 2015, prior to being served with a summons, Ford

removed this matter to this Court on diversity grounds. (Doc. 1).

Notably, Chesley does not claim that Ford has taken any action whatsoever in

Ohio. As he concedes, she is a Kentucky resident and an attorney licensed in Kentucky

representing clients in a Kentucky lawsuit. (See Doc. 1-1 at 4, Chesley Comp, at ¶ 2).

Chesley's sole allegation regarding Ford's contacts (or lack of contacts) in Ohio is the

conclusory statement that "Ford has minimum contacts with Ohio consistent with this

8
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Court's appropriate exercise of personal jurisdiction over Ford." (Id.) He did not

provide a single factual allegation in support of that conclusion. (See id.).

III. Argument

A. This Action Should Be Dismissed Because Ohio Lacks Personal
Jurisdiction Over Ford.

Fed. R. Civ. P. 12(b)(2) provides for dismissal of a complaint for lack of

jurisdiction over the person of the defendant. The plaintiff bears the burden of

establishing that personal jurisdiction exists. Youn v. Track, Inc., 324 F.3d 409, 417

(6th Cir. 2003). Where the court does not conduct an evidentiary hearing, it must

consider the pleadings and any affidavits in a light most favorable to the plaintiff. Dean 

v. Motel 6 Operating L.P., 134 F.3d 1269, 1272 (6th Cir. 1998).

In a diversity case, a federal court can only exercise personal jurisdiction over a

defendant if such jurisdiction is (1) authorized by the state's long-arm statute; and (2)

otherwise consistent with constitutional due process requirements. Youn, 324 F.3d at

417; Calphalon Corp. v. Rowlette, 228 F.3d 718, 721 (6th Cir. 2000). Ohio's long-arm

statute is not coextensive with the Fourteenth Amendment, so both prongs must be

examined. Kauffman Racing Equip., L.L.C. v. Roberts, 126 Ohio St.3d 81, 87 (Ohio

2010). Chesley has not shown under either prong that this Court may exercise personal

jurisdiction over Ford.

i. Ohio's long-arm statute does not permit the exercise of
personal jurisdiction over Ford.

The Ohio long-arm statute, Ohio Revised Code section 2307.382, permits an

Ohio court to exercise personal jurisdiction over a non-resident only in the following

specific enumerated circumstances:

(1) Transacting any business in this state;
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(2) Contracting to supply services or goods in this state;

(3) Causing tortious injury by an act or omission in this state;

(4) Causing tortious injury in this state by an act or omission outside this
state if he regularly does or solicits business, or engages in any other
persistent course of conduct, or derives substantial revenue from goods
used or consumed or services rendered in this state;

(5) Causing injury in this state to any person by breach of warranty
expressly or impliedly made in the sale of goods outside this state when he
might reasonably have expected such person to use, consume, or be
affected by the goods in this state, provided that he also regularly does or
solicits business, or engages in any other persistent course of conduct, or
derives substantial revenue from goods used or consumed or services
rendered in this state;

(6) Causing tortious injury in this state to any person by an act outside this
state committed with the purpose of injuring persons, when he might
reasonably have expected that some person would be injured thereby in
this state;

(7) Causing tortious injury to any person by a criminal act, any element of
which takes place in this state, which he commits or in the commission of
which he is guilty of complicity.

(8) Having an interest in, using, or possessing real property in this state;

(9) Contracting to insure any person, property, or risk located within this
state at the time of contracting.

See R.C. § 2307.382(A). Furthermore, "[w]hen jurisdiction over a person is based solely

upon this section, only a cause of action arising from acts enumerated in this section

may be asserted against [her]." R.C. § 2307.382(C).

None of these enumerated situations applies to Chesley's Complaint against Ford.

As it pertains to this litigation, Ford has not transacted business in Ohio, contracted to

supply services or goods, caused tortious injury in Ohio, or engaged in the conduct

identified by any other subsection of Revised Code section 2307.382(A). Chesley's

Complaint does not allege a single action Ford has taken in Ohio and alleges no contacts
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she has with Ohio other than having clients with a Kentucky judgment against an Ohio

resident. (See Doc. 1-1 at 2-14, Chesley Compl.). Accordingly, Ford is not subject to

personal jurisdiction under Ohio's long-arm statute.

2. The exercise of personal jurisdiction over Ford does not
meet the requirements of due process.

Even if Ohio's long-arm statute permitted the exercise of personal jurisdiction

over Ford, such exercise does not meet the requirements of due process. The Sixth

Circuit has established a three-part test for determining whether specific jurisdiction

may be exercised under the due process clause. First, the defendant must purposefully

avail herself of the privilege of acting in the forum state or causing a consequence in the

forum state. Second, the cause of action must arise from the defendant's activities there.

Finally, the acts of the defendant or consequences caused by the defendant must have a

substantial enough connection with the forum to make the exercise of jurisdiction over

the defendant reasonable. Youn, 324 F.3d at 418.

When considering whether a defendant purposefully availed herself of a forum,

only the contacts that proximately result from actions by the defendant herself should

be considered. Burger King Co. V. Rudzewicz, 471 U.S. 462, 475 (1985). Thus, the

minimum-contacts requirement can only be satisfied by the defendant's actions

purposefully directed toward the forum state. Reynolds v. International Amateur Ath. 

Fed'n, 23 F.3d 1110, 1119 (6th Cir. 1994) (quoting Asahi Metal Industry Co. v. Superior

Court, 480 U.S. 102, 112 (1987)). A defendant's conduct and connection with the forum

must be of a character that she "should reasonably anticipate being hailed into court

there." Burger King Co., 471 U.S. at 474 (quoting World-Wide Volkswagen Corp. v.

Woodson, 444 U.S. 286, 297 (1980)).
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The second prong of the Sixth Circuit's test requires that the cause of action arise

from the defendant's activities within the forum, i.e., that it be "'related to'" or

"'connected with— the forum contacts. Youn, 324 F.3d at 419 (quoting Third Nat'l Bank

in Nashville v. WEDGE Group, Inc., 882 F.2d 1087, 1091 n.2 (6th Cir. 1989)).

Additionally, the exercise of personal jurisdiction must comport with "traditional

notions of fair play and substantial justice." Asahi Metal Industry Co. v. Superior Court,

480 U.S. 102, 113 (1987). A court should consider the burden on the defendant, the

interests of the forum state, and the plaintiff's interest in obtaining relief. It must also

weigh in its determination the interstate judicial system's interest in obtaining the most

efficient resolution of controversies and the shared interest of the several states in

furthering fundamental substantive social policies. Id. (citing World-Wide Volkswagen,

444 U.S. at 292).

Application of the Sixth Circuit's test shows that the exercise of personal

jurisdiction over Ford does not comport with due process requirements. Ford has not

taken any action in or directed to Ohio. Filing a lawsuit in Kentucky on behalf of clients

against an Ohio resident (who is subject to personal jurisdiction in Kentucky in that

matter) does not constitute contacts in Ohio of such a character that the Kentucky

lawyer should reasonably anticipate being hailed into court in Ohio. Chesley failed to

allege any activities by Ford in Ohio or directed to Ohio connected with the cause of

action he filed. The exercise of personal jurisdiction over Ford in Ohio is not reasonable.

Ford has done nothing in Ohio regarding Chesley or the Chesley Judgment.

Consequently, to exercise personal jurisdiction over her would violate due process.
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B. This Action Should Be Dismissed Because It Does Not Present A
Justiciable Case Or Controversy For This Court To Decide.

A court may only decide justiciable cases and controversies. See, e.g., Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 557 (1992) (recognizing that the justiciability

requirement is an "irreducible constitutional minimum of standing"). A declaratory

judgment action is not available to obtain "'an opinion advising what the law would be

upon a hypothetical state of facts.' MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118,

127 (2007) (quoting Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240-41 (1937)).

Ohio law also requires "`an actual controversy' that is 'not contingent on the

happening of hypothetical future events.' Arnott v. Arnott, 132 Ohio St.3d 401, 404

(Ohio 2012) (quoting Corron v. Corron, 40 Ohio St.3d 75, 79 (Ohio 1988); League for

Preservation of Civil Rights v. Cincinnati, 64 Ohio App. 195, 197 (Ohio Ct. App. 1940)).

There is no justiciable case or controversy in this case. Chesley requests an

advisory opinion based upon the happening of hypothetical future events. Neither Ford

nor her clients has taken any steps to domesticate or enforce the Chesley Judgment in

Ohio. Chesley filed this action based upon his allegation that "Ford intends to

domesticate the Chesley Judgment in the State of Ohio and take collection action on

assets located in the State of Ohio." (See Doc. 1-1 at 11, Chesley Compl. at ¶ 25). He then

wants to require Ford, before she has taken any action in Ohio on behalf of her clients,

to provide him with specific information that the Kentucky court has already ruled is not

required as part of the judgment document. (See Exs. C, D, and E); see also Bell v. 

Twyford, 145 S.W.2d 55, 55 (1940); Oglesby v. Prudential Ins. Co. of Am., 82 S.W.2d

824, 826 (1935) (holding that pleadings are considered in aid of providing certainty in a

judgment).
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To the extent Chesley is entitled to specific names of his judgment creditors in a

separate document, he is only entitled to that information at the time the judgment is

filed in an Ohio court. See R.C. 2329.023(A) (providing that when a foreign judgment is

filed, "an affidavit setting forth the name and last known address of the judgment debtor

and of the judgment creditor" must also be filed). No provision of Ohio law requires an

attorney for judgment creditors with a foreign judgment to do so before the judgment is

filed or at any time to provide a separate list of individual amounts owed.

Chesley requests an advisory opinion where there is no current controversy on

the enforcement of the judgment in Ohio. Instead, he alleges hypothetical future events

based on what he speculates Ford might do, assuming not only that Ford will act in

Ohio, but that she will also violate R.C. 2329.023(A) if and when she does so. Chesley is

not barred from appropriate relief. If and when his judgment creditors register their

judgment against him in Ohio, he will have whatever defenses Ohio law provides and

may raise any applicable issues regarding compliance with Ohio's procedural

requirements. He cannot, however, file a pre-emptive lawsuit for declaratory judgment

against his judgment creditors' attorney on the basis of what he thinks she might do in

Ohio. This matter is not justiciable and this Court should, therefore, dismiss it.

C. Chesley's Lawsuit Is An Impermissible Collateral Attack On A
Judgment That Is Entitled To Full Faith And Credit In Ohio.

The Full Faith and Credit Clause of the Constitution of the United States provides

that each State must give full faith and credit to the judicial proceedings of every other

State. U.S. Const., Art. IV, § 1. If the state rendering a judgment has jurisdiction over

the defendant and the subject matter of the controversy, then the Full Faith and Credit

Clause "precludes an inquiry into the merits of the cause of action, the logic or
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consistency of the decision, or the validity of the legal principles on which the judgment

is based." Milliken v. Meyer, 311 U.S. 457, 462 (1940). The judgment is entitled to "the

credit which it has in the State from which it is taken, not the credit that under other

circumstances and conditions it might have had." Morris v. Jones, 329 U.S. 545, 550-51

(1947). In other words, the foreign judgment is not subject to collateral attack in the

enforcing jurisdiction so long as the foreign court had personal and subject matter

jurisdiction.

Chesley's filings are replete with attacks on the validity of the judgment itself,

including attacks on the form of the judgment, which the Kentucky court has already

decided against him. (See Doc. 1-1 at 4, 12, Chesley Compl. at 11113, 4, 29; Doc. 1-1 at 26-

32, Verified Mem. Supp. Mot. Inj. Relief; see also Exs. C, D, and E). The fact that

Chesley is "confident" that his appeal will be successful or that he believes the correct

amount of the Kentucky judgment is something less than $42 million is irrelevant. The

Kentucky court entered a judgment against Chesley for $42 million for which he is

jointly and severally liable with his co-defendants. (See Ex. F). The Full Faith and

Credit Clause prohibits an Ohio court from considering those issues or any other issue

regarding the validity of the judgment because the Kentucky court had jurisdiction over

Chesley and the subject matter of the litigation. Consequently, this action should be

dismissed for that reason.

IV. Conclusion

For the foregoing reasons, Defendant Angela M. Ford respectfully requests that

this Court dismiss this action. Neither this Court nor any other court in the State of

Ohio has personal jurisdiction over Ford. Moreover, Chesley's Complaint fails to state a

claim upon which relief can be granted as there is no justiciable case or controversy at
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issue and the Full Faith and Credit Clause of the Constitution of the United States

prohibits the inquiry he requests into the Chesley Judgment.

Respectfully submitted,

/s/ Brian S. Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivan@dinsmore.com

christen.steimle@dinsmore.com

Attorneys for Defendant
Angela M. Ford, Esq.

CERTIFICATE OF SERVICE
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on this 12th day of February, 2015:

Vincent E. Mauer (0038997)
FROST BROWN TODD LLC
3300 Great American Tower
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/s/ Brian S. Sullivan
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CASE SUMMARY:

PROCEDURAL. POSTURE: Movant Board of
Governors of the Kentucky Bar Association (Board)

alleged respondent attorney's professional misconduct,

The Board adopted a trial commissioner's findings that
Ky. Sup. Ct. R. 3,130-1.5(a), 3.130-1.5(c), 3.130-1.5(e),
3,130-1.7, 3.130-1.8(g), 3.130-3.3(a), 3.130-8.1(a),

3.130-8,3(c), and 3.130-5.1(c)(1) were violated, and

recommended permanent disbarment and restitution. The

attorney filed a notice of review.

OVERVIEW: The attorney settled a class action, The
supreme court held lie violated Ky. Sup, Ct. R.
3.130-1.5(a) because his 49 percent fee was
unreasonable, despite not getting all of it. He was liable
despite claiming other attorneys hired him because (1) his

alleged ignorance of their fee contracts was incredible,
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and (2) his contract with them said he represented clients.
Ile violated Ky, Sup. Ct. R. 3.130-1.5(e) because (1) his
fees exceeded governing fee contracts, and (2) required
statements were absent. He violated Ky. Sup. Ct. R.
3.130-1,5(e) because no client knew of his fee contract or
involvement. He violated Ky. Sup. Ct. R. 3.130-1.8(g)
because no client was asked about a settlement. He
violated Ky. Sup. Ct. R. 3.130-3.3(a) because he did not
reveal fee contracts, He violated Ky. Sup. Ct, R.
3.130-8.1(a) because he falsely answered discovery. He
violated Ky. Sup. Ct. R. 3,130-8,4(c) because Ile
conspired to skim excess fees, He violated Ky, Sup. Ct.
R. 3.130-5.1(c)( I) because he helped hide others'
misconduct. Permanent disbarment was proper, under Ky.
Sup. Ct. R. 3.380, because aggravators outweighed
mitigators, Restitution was not proper because
disbarment cases did not allow it.

OUTCOME: The attorney was permanently disbarred
from the practice of law in Kentucky.
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393 S.W.3d 584, *; 2013 Ky, LEXIS 44, **

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Reasonable Fees
Legal Ethics > Client Relations > Attorney Fees >
General Overview
[IIN1] See Ky, Sup. Ct. R. 3.130-1.5(a).

Civil Procedure > Remedies > Costs & Attorney Fees >
Attorney Expenses & Fees > Reasonable Fees
Legal Ethics > Client Relations > Attorney Fees >
Contingency Fees
Legal Ethics > Client Relations > Attorney Fees > Fee
Agreements
[HN2] An attorney's fee in a contingency fee case that
grossly exceeds the fee provided for in the fee agreement
is unreasonable per se,

Legal Ethics > Client Relations > Attorney Fees >
Contingency Fees
[HN3] See Ky. Sup. Ct, R. 3,130-1.5(c).

Legal Ethics > Client Relations > Attorney Fees > Fee
Splitting
[HN4] See Ky. Sup. Ct, R. 3.130-1.5(e).

Legal Ethics > Client Relations > Attorney Fees > Fee
Splitting
[HN5] Ky. Sup. Ct. R. 3.130-1.5(e)(2) clearly states that
clients must be advised of a fee splitting agreement and
given the opportunity to object to the participation of any
attorney.

Civil Procedure > Settlements > Settlement Agreements
> General Overview
Legal Ethics > Client Relations > Conflicts of Interest
[HN6] See Ky, Sup. Ct. R. 3.130-1.8(g).

Legal Ethics > Client Relations > Effective
Representation
[HN7] Lawyers are free to divide among themselves the
work required to successfully prosecute the claims of
their clients, but they may not delegate their ethical
responsibilities to another,

Legal Ethics > Professional Conduct > Tribunals
[HN8] See Ky. Sup. Ct. R. 3.130-3.3(a).
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Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations
[IIN9] See Ky. Sup. Ct, R. 3.130-8.1(a).

Legal Ethics > Professional Conduct > General
Overview
[HN 10] Ky. Sup. Ct. R, 3,130-8.4(c) states that a lawyer
may not engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

Legal Ethics > Professional Conduct > General
Overview
[HN I 1] See Ky. Sup. Ct. R. 3.130-5.1(c)(1).

Evidence > Inferences & Presumptions > Inferences
Evidence > Procedural Considerations > Circumstantial
& Direct Evidence
Legal Ethics > Professional Conduct > General
Overview
[HN 12] To ratify another attorney's misconduct in
violation of Ky. Sup. Ct. R. 3,130-5.1(c)(1), a person
must have actual knowledge of the misconduct. However,
Ky. Sup. Ct. R. 3,130-1.0(f) states that a person's
knowledge may be inferred from circumstances.

Legal Ethics > Client Relations > Conflicts of Interest
[HN 13] See Ky, Sup. Ct, R. 3,130-1.7.

Legal Ethics > Sanctions > General Overview
[HN14] See Ky, Sup. Ct. R. 3.380,

Legal Ethics > Sanctions > General Overview
[HN15] The American Bar Association Standards for
Imposing Lawyer Sanctions 9.2 defines aggravation or
aggravating circumstances as any considerations, or
factors that may justify an increase in the degree of
discipline to be imposed.

Legal Ethics > Sanctions > General Overview
[IIN16] The American Bar Association Standards for
Imposing Lawyer Sanctions 9,22 provides that
aggravating factors include (a) prior disciplinary
offenses; (b) dishonest or selfish motive; (e) a pattern of
misconduct; (d) multiple offenses; (e) bad faith
obstruction of the disciplinary proceeding by
intentionally failing to comply with rules or orders of the
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disciplinary agency; (f) submission of false evidence,

false statements, or other deceptive practices during the

disciplinary process; (g) refusal to acknowledge wrongful

nature of conduct; (h) vulnerability of victim; (i)

substantial experience in the practice of law; and j)
indifference to making restitution.

Legal Ethics > Sanctions> Disbarments
[HN17] The Kentucky Supreme Court Rules do not allow

for it to order restitution when a disciplinary action leads

to a permanent disbarment.

Legal Ethics > Sanctions > General Overview
[HN18] See Ky. Sup. Ct. R. 3.380.

Legal Ethics > Sanctions> General Overview
Legal Ethics > Sanctions> Disbarments
[HI\119] The plain language of K,v. Sup. Ct. R. 3,380

indicates that while the Kentucky Supreme Court may

order an attorney disciplined by either a temporary
suspension from the practice of law, public reprimand, or
private reprimand to comply with any conditions imposed

by the Court, a permanent disbarment stands alone --

separated from the language allowing it to impose
conditions by the word "or," A disbarred attorney is no

longer a member of the Kentucky Bar Association and no
longer subject to the Court's direct supervision.

JUDGES: [**1] John D. Minton, Jr,, CHIEF JUSTICE,

Minton, C,J., Abramson, Cunningham, Noble, Scott and

Venters, JJ., sitting, All concur.

OPINION BY: John D. Minton, Jr.

OPINION

[*5851 IN SUPREME COURT

OPINION AND ORDER

The Board of Governors of the Kentucky Bar
Association has recommended to this Court that
Respondent, Stanley M. Chesley, KBA Number 11810,
be permanently disbarred for committing eight counts of
professional misconduct as charged in KBA File 13785.
Chesley was admitted to the practice of law in Kentucky
on November 29, 1978, and maintains a bar roster
address of Fourth and Vine Tower, Suite 1513,

Cincinnati, Ohio 45202.

The Board found that Respondent had violated the
following provisions of SCR 3.130, the Kentucky Rules
of Professional Conduct:

a) SCR 3.130-1,5(a) - a lawyer's fee
shall be reasonable. Attorney's fee of over
$20 million exceeded amount established
by client contract and contract with
co-counsel, and was otherwise
unreasonable;

b) SCR 3.130-1.5(c) - contingent fee
agreement, Attorney and co-counsel failed
to provide clients with a written [*5861
statement stating the outcome of the
matter and showing the remittance to the
client and method of its determination;

c) SCR 3,130-1.5(e)(2) -- division of
fees among [**21 lawyers of different
firms. Attorneys dividing fees without the
consent of clients confirmed in writing;

d) SCR 3,I30-5,1(c)(1)
responsibility for partners. Attorney
knowingly ratified specific misconduct of
other lawyers.

e) SCR 3.130-1.8(g) -- conflict of
interest, Attorney representing two or
more clients participated in making an
aggregate settlement of the claims of the
clients . , . without consent of clients and
without disclosure of the existence and
nature of all the claims . . and of the
participation of each person included in
the settlement;

f) SCR 3.130-3.3(a) -- candor to the
tribunal. Attorney knowingly made a false
statement of material fact or law to a
tribunal; Attorney failed to disclose a
material fact to the tribunal to avoid a
fraud upon the tribunal;

g) SCR 3.130-8.1(a) -- disciplinary
matters, Attorney made a false statement
of a material fact in connection with a
disciplinary matter; and
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h) SCR 3.130-83(c) [now codified as
SCR 3,130-8.4(c)] -- Attorney engaged in
conduct involving dishonesty, fraud,
deceit, or misrepresentation following the
initial distribution of client funds and
concealed unethical handling of client
funds by others.

The Board recommended the [**3] permanent
disbarment of Respondent and further requests an order
of this Court awarding restitution to the affected former
clients in the amount of $7,555,000,00. Pursuant to SCR
3.370(8), Respondent filed with this Court a notice to
review the Board's recommendation, Upon review, we
find that Respondent is guilty of eight of the alleged
violations, specifically those charged under SCR
3,130-1.5(a), SCR 3.130-1.5(c), SCR 3.130-1.5(e), SCR

3.130-1.8(g), SCR 3,I30-3.3(a), SCR 3.130-8.3(c), SCR

3.130-8.3(c) [now codified as SCR 3.130-8,4(c)1, and

SCR 3.130-5.1(c)(1). We permanently disbar him from

the practice of law in the Commonwealth of Kentucky.

We decline to order restitution, as that remedy is not
appropriate in a case of permanent disbarment, and the
claims are being litigated in separate, civil litigation•

I. FACTUAL AND PROCEDURAL. BACKGROUND

The following facts and procedural history are taken

from the record of the trial commissioner hearings, and

report of the trial commissioner, Honorable William L.

Graham, which was presented to the Board of Governors.

In March 2006, the Inquiry Commission, acting

under rules established by this Court for• the adjudication
of attorney disciplinary [**4] actions, formally began an
investigation of Respondent, Stanley Chesley, for his

conduct in the settlement of the case of Darla Guard, et
al., v. A.H. Robins Company, et al, (the Guard case) I in

the Boone Circuit Court, Boone County, Kentucky,
including his conduct in the disbursement of funds

generated by the settlement of that case. The Inquiry
Commission had already been investigating the conduct

of other lawyers in connection with that case, namely

William Gallion, Shirley Cunningham, Melbourne Mills,

and David Helmers, an employee of the [*587] Gallion

firm. 2 In December 2006, the Inquiry Commission
issued forrnal charges against Respondent.

1 Boone Circuit Court, Civil Action Number
98-C1-795, The case is sometimes referred to as
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Jonetta Moore, et al, v. 4,11. Robins Company, et
al., or "the Moore case,"
2 All four of those attorneys have been disbarred
by this Court for misconduct committed in
connection with the Guard case. Kentucky Bar
Association v. Mills, 318 S. W.3d 89 (Ky. 2010);
Cunningham v. Kentucky Bar Association, 266
S.W.3d 808 (Ky. 2008); Gallion v. Kentucky Bar
Association, 266 S.W.3d 802 (Ky. 2008);
Kentucky Bar Association v, Helmers, 353 S.W.3d
599 (Ky. 2011). The trial [**5] judge in the case,
Joseph Bamberger, was also disbarred for his
related misconduct in the case. Kentucky Bar
Association v. Bamberger•, 354 S.W.3d 576 (Ky.
2011).

The Guard case began in 1998. Gallion,
Cunningham, and Mills had contingent fee contracts with
some 431 3 persons who claimed to have been injured by
the diet drug commonly known as "fen-phen." Mills,
because of his aggressive advertising, had secured the
great majority of those clients and his contingent fee
contracts provided for an attorney's fee of 30% of the
sum recovered for the client; Cunningham's contracts
provided a 33% fee, and the Gallion/Helmers contracts
provided for a contingent fee of 33 1/3%. The Boone
Circuit Court certified the case as a class action on behalf
of the 431 individually-named Kentucky residents and
others similarly situated who had been injured by
fen-phen. The manufacturer of fen-phen, American Home
Products, was the principal defendant in the action,

3 There is conflicting information about the
actual number of clients that directly retained one
of the attorneys. The Trial Commissioner refers to
431; other parts of the record say 440, In a court
hearing, the number 441 is mentioned. We will
[**6] refer to 431 clients but the precise number
is immaterial to the issues presented in this
matter,

When the Guard case was filed, other similar claims
against American Home Products were being pursued in
other• jurisdictions. A vast number of such claims were
consolidated into a single "national" class action pending
in a Pennsylvania federal district court. Respondent
served as a member of' the management committee in the
Pennsylvania litigation and participated in the
negotiations that reached a settlement of that case. As a
result of his involvement in that case, Respondent
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became familiar with American Home's settlement

policies and he became acquainted with its settlement

personnel. All of the Guard case plaintiffs opted-out of

the national settlement with the hope of achieving a more
favorable settlement in the Kentucky litigation.

Independently of his involvement in the national
case, Respondent initiated a fen-phen lawsuit on behalf of
his own clients in the Boone Circuit Court, which he
promptly attempted to have consolidated with the Guard
case. The Guard case plaintiffs' counsel voiced strong
objections to Respondent's effort to merge the cases,
Eventually, however, they relented [**7] and accepted
the consolidation. Respondent's national reputation and
his experience in the national fen-phen settlement was a
factor that induced them to drop their opposition to his
intrusion into their case,

With the claims of their clients merged, Respondent,
Gallion, Cunningham, Mills, and Richard Lawrence, an
attorney from Cincinnati who also represented a few
individual fen-phen claimants, entered into a
collaborative agreement outlining the role each attorney
was to perform in the litigation. They also agreed upon a
method of dividing the attorneys' fees earned in the case.
Gallion would serve as lead trial counsel in the event the
case was tried, and would prepare the case accordingly.
Cunningham and Mills would enroll clients and maintain
client contact information. Respondent would act as "lead
negotiator" in the effort to secure a settlement of the
[*588] claims, Originally, the agreement provided that
Respondent would take 27% of the total attorney's fee
earned from any of the individual claims he might settle
and from an aggregate settlement that resolved all of the
claims.

The fee-apportionment agreement was reduced to
writing and it expressly provided that "all parties to this
[**81 agreement shall have the right to review all
contracts between themselves and any other parties that
may affect the fees earned and all clients shall he advised
of agreement." (emphasis added). The agreement also
stated clearly that "all parties to this agreement shall he
identified as co-counsel in the class action styled Guard
v, American Home Products in Boone Circuit Court in
Kentucky." The agreement provided that it could be
terminated by any of the attorneys on December 31,
2000. Respondent, Gallion, Cunningham, Mills, and
Lawrence all signed the agreement, Respondent did not

inform any clients of the agreement and he undertook no
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effort to determine whether any of his "co-counsel"
informed the clients of the division of effort and
fee-sharing arrangements. None of the clients were so
informed. Respondent attempted to negotiate a collective
settlement of all the Guard claims before the December
31 termination date, but he was not successful, He did,
however, achieve individual settlements of a few cases.
In those cases, the attorney's fees taken were based upon
the specific contingency fee agreement with that client.

In late 2000, Respondent corresponded with his
co-counsel [**9] about extending the arrangement. As a
result, a new agreement was reached. The new agreement
was similar in all material aspects to the original
agreement except that it reduced Respondent's fee for
negotiating a settlement of the claims to 21% of the total
attorney fees earned. The new agreement contained the
same express provisions requiring that all clients receive
notice of the fee agreement and that all of the attorneys
be "identified as co-counsel in the class action styled
Guard v. American Horne Products in Boone Circuit
Court in Kentucky,"

The Guard case trial was scheduled to begin in the
summer of 2001. A pretrial mediation conference was
scheduled. Respondent suggests that his ongoing
discussions with opposing counsel actually settled the
case before the mediation conference, and that the
mediation itself was merely for show. Regardless, a
settlement agreement was announced on the second day
of the mediation.

The settlement agreement provided that plaintiffs'
counsel would obtain the decertification of the Guard
case as a class action and the dismissal of all claims.
American Home Products would pay an aggregate sum of
$200 million to be divided among the 431 individual
clients [**101 who had fee contracts with Mills,
Cunningham, Gallion, and Lawrence. Those claims
would be dismissed with prejudice. The remaining
members of the class who had joined the action,
approximately 143 individuals, were not included in the
financial settlement. Their claims would be dismissed
without prejudice. The agreement was reduced to writing
and was signed by Gallion, Cunningham, Mills, and
Lawrence, 4 Respondent claims that he did not sign the
agreement because, as he contends, he did not represent
any of the individual clients, In his view, he had been
employed by the [*589] attorneys and had no
professional responsibility to the individual clients,
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4 Mills, who did not attend the mediation

conference, and by his own admission was drunk

during much of the relevant time period, was told
by his co-counsel that the case settled for $150

million, not $200 million.

American Home left it for the plaintiffs' attorneys to

determine how much of the settlement fund to allocate to

each of their clients. However, under the terms of the

agreement, plaintiffs' counsel had to provide American

Horne with a schedule listing each of the settling clients

and how much of the settlement money would be

allocated [**11] to each client. A signed release from

each client was also required. The agreement also

provided that the settlement would not take effect unless

plaintiffs' counsel obtained a specific number of signed

client releases before a specified deadline, Two

preconditions of the agreement required approval of the

Boone Circuit Court. First, the class action could be

decertified only by court order. Second, the claims of the

individual Guard clients could not be dismissed with

prejudice without court approval.

The settlement agreement also incorporated a "side
letter" which outlined an agreement by which the
plaintiffs' attorneys agreed to indemnify American Home

up to a total of $7,5 million for any new fen-phen claims

that might arise from individuals who were eligible to be

members of the decertified class. In other words, $7.5

million of the aggregate settlement would have to be

reserved to cover potential claims, at least until the

applicable statute of limitations brought the subject to

repose. Thereafter, any part of the reserve remaining

would be subject to disposition by order of the court.

On May 9, 2001, Respondent, along with Gallion,

Helmers, Cunningham, and David Schaefer, an attorney

[**12] for American Home Products, appeared before the

presiding judge, Joseph Bamberger, and tendered for his

consideration the "Order Decertifying the Class and

Dismissing Action" as required by the settlement. Judge

Bamberger expressed concern about decertifying the

class and dismissing the individual claims, especially

when he realized that the settling clients and the members

of the class had not been given notice of the settlement or

of the impending dismissal of their claims. Respondent
carefully explained to the judge that the settlement

resolved only the claims of the client group (the 431); the

claims of the members of the decertified class were

dismissed without prejudice and they would have other
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avenues for redress, if they wanted to pursue them.
Despite his misgivings, Judge Bamberger signed the
"Order Decertifying the Class and Dismissing Action"
which was entered into the record on May 16, 2001.

Respondent argues that the entry of that order
terminated his responsibility in the case. He had
negotiated the settlement pursuant to his agreement with
Gallion, Cunningham, and Mills, and he had secured the
entry of an order putting the settlement into effect.

None of the clients were [**13] informed of the
decertification of the class action or the dismissal of their
claims. At that point, none of the clients had even agreed
to a settlement of the claim against American Home
Products. Gallion, Cunningham, Mills, and Helmers then
began the process of collecting the necessary releases
before the deadline. They promptly set up a meeting with
each client, At each meeting, the client was falsely
informed that American Home had offered a specific
amount for his or her claim, which the attorneys then
encouraged the client to accept. Upon the acceptance of
an "offer" and the signing of a release, each client was
informed that the amount of his settlement must be kept
secret and severe sanctions would follow any breach of
that confidentiality. In each case, the amount of the
"offer" was substantially less than the [*590] amount
listed on the schedule provided to American Horne. The
clients were not informed that American Home had
agreed to an aggregate settlement of $200 million. The
clients were shown none of • the actual settlement
documents, and they were not informed that the "offer"
was coming from their own attorneys, not American
Home,

While we do not agree with Respondent's position
[**14] that his responsibility to the clients ended with the
entry of the settlement order, we note at this point that lie
did not participate in the process of contacting clients to
secure the releases, He did not meet directly with any of
the clients to effectuate the settlement and it is not shown
that he had specific knowledge of the deception practiced
upon each client to secure the signed release.

When the releases, sufficient in number to trigger the
release of settlement money, were obtained, Respondent
advised Helmers on the most effective way to get the
releases to American Home and secure its payment of the
first installment of settlement money. 5 Upon receipt of
the releases, American Home made an initial payment of
$150 million to a client trust account in Cunningham's
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name, Shortly thereafter, on June 19, 2001, Respondent

received a check from that trust account in the amount of
$12,372,534.37. He received additional checks on July 5,
2001 and August 14, 2001, which corresponded with the
dates on which American Home paid additional
installments on the $200 million settlement, On
November 5, 2001, American Horne paid the final
installment on the settlement, bringing the total amount
[** 15] paid to $200,450,000.00. Respondent had been
paid $16,497,121.87, and he would soon receive more.
The payout to the clients totaled only $46 million.

5 American Home would pay out the settlement
money, as releases were obtained, in a series of
five installments between June 2002 and
November 2002,

In early 2002, questions about the Guard case
settlement began to surface. The fee distribution had
attracted the attention of Michael Baker, a law partner of
Gallion, and of David Stuart, a law partner of Mills.
Neither Baker nor Stuart had been actively involved in
the fen-phen case, but each one became suspicious about
the way the law firm income generated by that case was
being handled in his respective law firm Each of them
alerted the Kentucky Bar Association of the potential
misconduct in the handling the settlement proceeds, and
each filed suit against his respective partner for an
accounting of law firm funds.

On January 30, 2002, the Office of Bar Counsel
served notice that it was requesting subpoenas for
Gallion, Mills, Cunningham, and Bank One relating to
the matter, At the same time, Stuart's lawsuit led to Mills'
discovery that the settlement amount was not the $150
million as [**16] he had been told, but was instead $200
million. On February 6, 2002, Mills angrily confronted
Gallion about the deception and demanded that more
money be distributed to the clients, That evening, or
shortly thereafter, Gallion, Cunningham, Respondent, and
Mark Modlin, a professional "jury consultant" and friend
of the judge, arranged for an off-the-record meeting with
Judge Bamberger.

At the meeting with Judge Bamberger, Respondent
used his expertise in tnajor class action lawsuits and mass
tort settlements to persuade Judge Bamberger that a
charitable organization should be established, using the
cy pres doctrine, to administer the residual funds that
might remain after all known claims against the
settlement money were paid. 6 Respondent [4'591] also
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persuaded the judge that he should award attorney's fees
in the decertified and dismissed class action equal to 49%
of the gross settlement, using the "Grinnell" factors 7 for
awarding attorneys' fees in a successful class action, No
consideration was given to the fact that each of the
settling clients had a contingency fee agreement setting
the allowable fee at 30%, 33%, or 33 1/3% of the
amounts recovered.

6 This was the genesis of The Kentucky [**17]
Fund for Healthy Living, a "charitable
organization" used to harbor millions of dollars of
the settlement money that was not distributed to
the clients,
7 City of Detroit v, Grinnell Corp., 495 F.2d
448, 475 (2d Cir. 1974), abrogated by
Goldberger v. Integrated Resources, Inc., 209
F.3d 43 (2d Cir. 2000).

Judge Bamberger approved the 49% attorney fee and
authorized the use of a charitable trust for any excess
funds. He also agreed to counsel's suggestion that 50% of
the then-remaining undistributed settlement money be
paid to the clients on a pro rata basis, and that 50% be
retained by the attorneys for "indemnification or
contingent liabilities." The judge was not informed what
dollar amounts were represented by those percentages.
The written order agreed upon at that meeting was signed
a few days later, but it was not entered in the ease record
until June 6, 2002, at which time Judge Bamberger also
ordered that the record of the case be sealed, It is worth
noting that the written order does not reveal the attorney
fee percentage allowed by the judge, nor does it disclose
any absolute dollar amounts. By its omission of the
specific attorney fee percentages, and the absolute dollar
amounts, [**18] the written order preserves the secret of
the fees claimed by the attorneys. Judge Bamberger
restricted the clerk's certificate of service on that order to
only Mills, Gallion, Cunningham, I lelmers, and
Respondent. From that point forward, all subsequent
orders were sent to only those individuals. Respondent
received the order following its June 6, 2002 entry, and
other orders that followed, but denies that he read any of
them,

Judge Bamberger's February order in effect approved
retroactively, or ratified, the disbursement of millions of
dollars in attorneys' fees that had already been taken by
the attorneys. There is no doubt that the purpose of the
February meeting with the judge, when several
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investigations were beginning to gather steam, was to
cover the fee distribution with a thin veil of legitimacy,

and to create a legitimate-looking repository in the form

of a charitable trust in which to place the undistributed

money,

On February I I, 2002, the Inquiry Commission of
the Kentucky Bar Association issued the requested
subpoenas for bank records and other documents relating
to the disbursement of the Guard case settlement money.
That same afternoon, five wire transfers totaling some
[**19] $59 million were made by Gallion and
Cunningham from several personal accounts to an
out-of-state bank account owned jointly by Gallion,
Cunningham, and Mills,

After the successful meeting with Judge Bamberger
on or about February 6, Respondent and Gallion
contacted Flehners 8 to enlist his help in making the
second round of disbursements to the clients that had
been approved by the judge. Respondent's, office
provided Helmers with a document to present to each
client for his or her signature. In the spring of 2002, with
the documents signed, the Guard clients [*592] received
a second distribution of settlement money.

8 In the fall of 2001, Helmers was paid $3
million for his work in the case. He left Gallion's
firm to start his own law firm.

The attorneys also received an additional
distribution. On April 1, 2002, Respondent received a
check for $4 million, drawn on the same out-of-state bank
account of Gallion, Cunningham, and Mills, to which the
remaining settlement money had been moved,
Respondent testified that he had no expectation of
receiving an additional $4 million fee. He testified that he
did not know why the cheek was issued or how the
amount was calculated, He made no inquiry to determine

[**20] the source of the payment or the reason for the
payment, or the manner in which the payment was
calculated. His firm simply deposited the check, and

asked no questions.

That final distribution of attorneys' fees brought
Respondent's total to more than $20 million, which he
argues is a reasonable fee for a case of such magnitude.
The total attorney's fee payable, based upon the
contingent fee contracts in effect, using for illustrative
purposes the contingent fee of 33 1/3%, or one-third, 9

and the $200,450,000.00 settlement, was $66,816,667,00,
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Respondents 21% share of that fee would equal
$14,031,500.00.

9 We decline to calculate the effective
cumulative percentage derived from slight
variations in rates charged by the three attorneys:
Mills at 30%, Cunningham at 33%, and Gallion
33 1/3%.

Stuart, in his continuing effort to discover the extent
of Mills' wrongful diversion of law film funds, sought
and obtained a commission from the Fayette Circuit
Court authorizing the out-of-state deposition of
Respondent, an Ohio resident. Before the deposition was
taken, however, Stuart and Mills were ordered to attempt
to settle their dispute by mediation. Respondent sent
word through a Mills-employee [**21] attending the
mediation conference that, if the settlement talks stalled,
he would be willing to contribute money to get the case
resolved. Initially, the mediation was unsuccessful
because Stuart would not accept the highest amount Mills
would offer. Respondent, who was not a party to the
Stuart-Mills lawsuit, then agreed to sweeten the
settlement pot by the sum of $500,000.00 to get the case
settled and avoid his pending deposition. With that
inducement, Stuart settled. Later, Gallion and
Cunningham reimbursed Respondent $250,000.00, as
their contribution to the Stuart-Mills settlement.

As the Inquiry Commission's investigation
proceeded, Mills hired attorney William E. Johnson to
represent him, Gallion 'and Cunningham hired Whitney
Wallingford for the same purpose, Respondent, who at
the time was not subject to a Kentucky bar disciplinary
inquiry, attended a meeting with Mills, Gallion, and
Cunningham, and their respective attorneys. At the
meeting, Respondent urged all of the attorneys then
subject to the KBA investigation to agree upon
representation by the same counsel. As a result,
Wallingford agreed to withdraw as counsel for Gallion
and Cunningham, Before he did so, he submitted [**22]
a set of documents in response to the Inquiry
Commission subpoenas, The response included a client
payment spreadsheet that grossly overstated the amounts
of money that had been paid to the clients, Before filing
the response and the spreadsheet, Wallingford asked
Respondent to review the response and provide input.
Respondent did so and voiced no disapproval.
Respondent claims he had no way to know that the
spreadsheet was inaccurate,
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Respondent helped Judge 13amberger prepare for his

2005 appearance before the Kentucky Judicial Conduct

Commission that was examining the judge's misconduct
[*593] in the Guard case, including his involvement in
the creations of the Kentucky Fund for Healthy Living,
and his salary for serving as a member of its governing
board. Respondent also appeared at the Judicial Conduct
Commission meeting and spoke in support of the judge.

In 2005, problems for the Guard counsel developed

on yet another front when several of the Guard case
clients filed suit against Respondent, Gallion,
Cunningham, Mills, and the Kentucky Fund for Healthy
Living alleging misconduct and misappropriation of the
settlement funds. The case, styled Abbott, et. al. v.
Chesley, et, a1., (the "Abbott [**23] case"), is currently
pending review before this Court. Respondent initially
admitted to being part of the Guard case class counsel in
initial pleadings, but in subsequent pleadings denied he
acted in that capacity.

In preparing a defense for the Abbott case,

Respondent hired Kenneth Feinberg, a

nationally-recognized specialist in handling large
aggregate case and class action settlements. At
Respondent's behest, and based largely upon information
provided by GaIlion, Feinberg prepared an affidavit
supporting the actions of the Guard case counsel in the
disbursement of the Guard case money. In this
disciplinary proceeding, however, and after learning more
of the details, Feinberg disavowed the opinion he
expressed in the affidavit and withdrew his approval.

After the formal KBA investigation of Respondent

began in 2006, Respondent asked Jack Vardaman, the

attorney for American Home Products who had
negotiated the Guard case settlement with Respondent, to
write a letter based upon Respondent's notes stating that
the Guard case had been "settled as a class action" and
that "decertification was not relevant to the collateral
issues of attorneys' fees or administration of the
settlement proceeds [**24] and process." Vardaman
refused to do so because the statements suggested in
Respondent's notes were false.

On December 4, 2006, the Inquiry Commission
issued its Complaint of Misconduct against Respondent
alleging violations of SCR 3.130-1.5(a); SCR
3.130-1.5(c); SCR 3.130-1.5(e); SCR 3.130-1.7; SCR
3.130-1.8(g); SCR 3.130-3.3(a); SCR 3,130-8.1(a); SCR
3.130-8,3(c). On May 26, 2009, a charge alleging a
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violation of SCR 3.130-5.1(c)(1) was added. After an
extensive hearing including the testimony of some
forty-three witnesses and the review of dozens of
exhibits, the Trial Commissioner, Judge William
Graham, issued a report finding that Respondent had
violated SCR 3.I30-1,5(a); SCR 3.130-1,5(c); SCR
3.130-1.5(e); SCR 3.130-1,7; SCR 3.130-1,8(g); SCR
3.130-3.3(a); SCR 3.130-8,1(a); SCR 3.130-8,3(c); and
SCR 3.130-5.1(e)(1).

In light of the number and severity of the violations,
the Trial Commissioner recommended Respondent be
permanently disbarred from the practice of law in
Kentucky. In addition, the Trial Commissioner
recommended that Respondent pay $7,555,000.00 in
restitution to the Guard case clients, The Trial
Commissioner calculated that amount based on the
attorney fees Respondent [**25] actually received minus
the amount he was contractually allowed to receive.

The matter was presented to Board of Governors at a
hearing, with oral arguments, on June 14, 2011. By a vote
of eighteen to zero the Board adopted the Trial
Commissioner's report and his recommendations,
Respondent filed a notice of review with this Court.

II. CHARGES AGAINST RESPONDENT

A. SCR 3.130-I.5(a)

[*594] SCR 3.130-I.5(a) states in pertinent part;

[HN1] [a]lawyer's fee shall be
reasonable, Some factors to be considered
in determining the reasonableness of a fee
include the following: (1) The time and
labor required, the novelty and difficulty
of the questions involved, and the skill
requisite to perform the legal service
properly; (2) The likelihood that the
acceptance of the particular employment
will preclude other employment by the
lawyer; (3) The fee customarily charged in
the locality for similar legal services; (4)
The amount involved and the results
obtained; (5) The time limitations imposed
by the circumstances; (6) The nature and
length of the professional relationship with
the client; (7) The experience, reputation
and 'ability of the lawyer or lawyers
performing the services; (8) Whether the
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fee is fixed or [**261 contingent.

The Respondent violated SCR 3.130-1.5(a) because
the fee he accepted, over $20 million, was unreasonable
under the circumstances of this case, and the factors cited
in the rule above. Respondent argues that his fee was
reasonable because his personal take from the case was
merely 10% of the total amount recovered. He presents
with his argument examples of other class 'actions where
greater percentages were approved. He cites, among
others, the expert opinion given by Professor Geoffrey C.
Hazard:

When you are talking about this kind of
money involved in the settlement lawyer
fees in the order• of 18, up to 24, 25
percent are within what courts have
approved in class actions,

Professor Hazard is referring to the total attorney's
fee to be allocated for the case. Here, Respondent's
request to Judge Bamberger for a total fee of 49% well
exceeds the nonnal limit suggested by Professor Hazard.
Respondent argues that the reasonableness of his personal
fee must be judged independently of the total amount
taken by all of the attorneys, lest we convict him of guilt
by association, However, we disagree. The lawyers
agreed among themselves to share the work, and to share
the fee. Respondent [**271 cannot disavow the
excessiveness of the 49% fee ($99,220,500.00) that he
requested simply because he did not personally receive
all of it.

We also conclude that, given the factors cited in the
rule, Respondent's $20,497,121,87 share of the fee was
unreasonable, especially in light of his professed
ignorance and lack of responsibility for any aspect of the
litigation except showing up at the mediation and going

through the motions of announcing the agreement. The
factors listed in the rule above do not weigh in
Respondent's favor. He has shown nothing to
demonstrate that he expended a great deal of time and
labor on the case, The issues of liability were not
particularly difficult or novel, and even it' they were,
Respondent did not do the heavy-lifting on that aspect of
the case, Gallion and Ilelmers did most of that. We do
not see that Respondent forfeited other profitable
employment because of his involvement in the Guard
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case, In our view, $20 million does indeed exceed "the
fee customarily charged in the locality for similar legal
services," The only "time limitation" was to complete his
negotiation before the trial a few months away, Ills
"professional relationship" with the clients [**281 was
by his own admission extremely limited. The only factors
that weigh favorably toward a large fee are "skill
requisite to perform the legal service properly" and the
"experience, reputation and ability of the lawyer."

The more critical factor here, however, is the
existence of the contingent fee [*5951 agreement, the
eighth factor listed in SCR 3,130-1,5(a). Respondent
argues that his right to a reasonable fee for settling the
case was not subject to the contingency fee contracts of
his co-counsel because he was not party to those
contracts and because the case was settled as a class
action, He reminds us that attorney fees payable for the
successful prosecution of a class action lawsuit are
determined by the trial court, and that his fee was
consistent with what was allowed by the trial court in this
case, Aside from the fact that the trial judge was
disbarred for his collusion with the plaintiffs' attorneys,
we reject Respondent's argument that the contingent fee
contracts were immaterial to the determination of
whether his fee was reasonable.

Respondent cannot claim that the reasonableness of
his fee should be based upon class action standards when
he himself negotiated the 'agreement [**291 that required
the decertification of the class action and the dismissal
without any compensation of all pending claims; except
those with fee contracts, The fact is that Respondent did
not obtain the settlement of a class action; he secured the
dismissal of the class action and the settlement of the
some 431 individual claims that were subject to
contingent fee contracts.

When Respondent sought the judge's approval for an
attorney's fee, the class action was long-since dismissed.
All of the members of the plaintiff class, except the 431
that had contingent fee contracts with Respondent's
co-counsel, were cut loose and left to fend for
themselves.

As for the 431 with contracts, none of the claimants
had notice that his claim was settled and his case was
dismissed. None of them had forfeited his rights under
the contingent fee agreement. Each client was entitled to
the full measure of compensation allocated to him, less
the contingent fee he had agreed to pay.
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Respondent argues that he had no duty to the

individual clients, because he was hired by none of them

and had no knowledge of their fee agreements with Mills,

Gallion, and Cunningham. We do not accept that

ignorance is an excuse, [**30] nor do we find it credible

that Respondent was unaware of the fee arrangement.

When he entered into his agreement with the other
attorneys, Respondent signed on as co-counsel with

Mills, Cunningham, and Gallion, and he was one of the

lawyers "representing the plaintiffs in the litigation

pending or anticipated 'against [American Home

Products] . . .", as stated in the fee-division agreement.

The plaintiffs in the case were his clients, and he assumed

the same ethical responsibilities that he would have with

any other clients. He had the duty to know his fee
responsibilities to them. He had in the fall of 2000
successfully settled some of the individual cases and

taken a fee based upon the contingency fee agreement.

By his own testimony, he received the first
installments of $16 million in fees without any idea of the

authority under which those payments had been made, If

he was ignorant of the means by which his fee was being

paid, he had a duty to the clients to find out. His later

effort to obtain the court's retroactive approval of his fees
demonstrates his knowledge that the earlier payments
were improperly disbursed to him. The fee for
Respondent's work on behalf of the Guard [**31} clients

was governed by fee contracts, and the attorneys'
agreement. At most he was entitled to 21% of one-third

10 of the $200,450,000.00 recovered, or $14,031,500.00.

10 See footnote 9.

[*596] [HN2] An attorney's fee in a contingency fee

case that so grossly exceeds the fee provided for in the

fee agreement is unreasonable per se. Respondent's fee

was subject to the limitations of the contingent fee
agreements so we conclude that he violated SCR
3.130-1.5(a). Moreover, even without the fee contracts

with the clients, as shown above, the 49% tee was
unreasonable and Respondent's $20 million share of it

taken without notice to the client was unreasonable, and

constitutes a violation of' SCR 3.130-1,5(a).

B. SCR 3.130-1.5(c).

SCR 3.130-1.5(c) states in pertinent part:

[H1\13] [a] fee may be contingent on the
outcome of the matter for which the
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service is rendered, except in a matter in
which a contingent fee is prohibited by
paragraph (d) or other law. Such a fee
must meet the requirements of Rule 1.5(a).
A contingent fee agreement shall be in
writing and should state the method by
which the fee is to he determined,
including the percentage or percentages
that shall accrue to the lawyer in the event
of settlement, [**32] trial or appeal,
litigation and other expenses to be
deducted from the recovery, and whether
such expenses are to be deducted before or
after the contingent fee is calculated. Upon
recovery of any amount in a contingent fee
matter, the lawyer shall provide the client
with a written statement stating the
outcome of the matter and showing the
remittance to the client and the method of'
its determination.

It was established in the preceding section the
contingent fee agreements governed the fees properly
payable to the Guard case attorneys. It necessarily
follows from that ruling that SCR 3,130-1.5(c) is
applicable, The $200 million settlement fund was
justified by the cumulative total of individual settlements
prepared by the Guard counsel and submitted to
American Home Products. The cumulative fee of 49%
taken collectively by the attorneys obviously exceeded
the amount payable under the contingent fee contracts,

The evidence established that none of the clients
were provided with an honest "written statement stating
the outcome of the matter and showing the remittance to
the client and the method of its determination." Instead,
the clients were given a falsified statement showing, not
[**331 the true amount submitted to American Home for
the settlement of that individual claim, but a reduced
amount, purportedly reduced by the contingent fee stated
in the contract.

Respondent argues that he had absolutely no
responsibility to the individual case clients because he
was only hired by the Guard counsel to negotiate the
settlement, He contends he had no contractual obligation
to the members of the class and that he reasonably relied
upon his co-counsel to comply with this Rule,

However, Respondent was a signatory to a fee
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splitting agreement, which stated that all clients were to

receive notice of the fee splitting agreement and that all

of the attorneys are to be "identified as co-counsel in the

class action styled Guard v. American Home Products in

Boone Circuit Court in Kentucky." The plain language of

the agreement rebuts Respondent's argument that he

assumed no responsibility to inform the clients he had

undertaken to represent. We note that he does not rely

upon express representation of his co-counsel that they

had undertaken to comply with SCR 3.130-1.5(c), Each

attorney had an independent duty to see that the clients
received the required notice. It is not enough to [**34]

assume without inquiring that someone else did it,
Moreover, had Respondent chosen [*5971 to exercise

his responsibility and determine if the clients were being

properly notified, he may have been able to prevent the

violations that were later uncovered by Mills' and

Gallion's law partners. We agree with the Trial

Commissioner and Board of Governors that Respondent

violated SCR 3,130-1,5(c).

C. SCR 3.130-1.5(e)

SCR 3.130-1.5(e) provides in pertinent part:

[1-11\14] [a] division of a fee between
lawyers who are not in the same firm may
be made only if: (1)(a) the division is in

proportion to the services performed by

each lawyer or, (b) By written agreement
with the client, each lawyer assumes joint
responsibility for the representation; and
(2) The client is advised of and does not
object to the participation of all lawyers
involved; and (3) The total fee is
reasonable.

[HN5] SCR 3,130-1.5(e)(2) clearly slates that the

clients must be advised of the fee splitting agreement and

given the opportunity to object to the participation of any

attorney. Respondent and the other lawyers joining the

fee splitting agreement failed to comply. No client was

given notice of the agreement, and no client was

informed of Respondent's [**35] participation as

co-counsel and none were given an opportunity to object.
That failure casts doubt upon the validity of the

agreement from its inception. Respondent's failure to
comply includes the facts that he failed to ascertain
whether any of his co-counsel had provided the required

notice to clients.

Accordingly, we conclude that Respondent violated
SCR 3.130-1.5(e).

D. SCR 3,130-1.8(g)

SCR 3.130-1.8(g) provides in pertinent part:

[HN6] [a] lawyer who represents two or
more clients shall not participate in
making an aggregate settlement of the
claims of or against the clients . . unless
each client consents after consultation,
including disclosure of the existence and
nature of all the claims . . . and of the
participation of each person in the
settlement.

The evidence established that none of the clients
included in the Guard case settlement were consulted
about the aggregate settlement reached with American
Home before, during, or after the mediation, and none
were notified or consulted before the cases were
dismissed by the Boone Circuit Court. No notice of the
decertification of the class action and the dismissal of the
lawsuit was given to the class and its potential members.
Even ("361 though Respondent did not sign the final
settlement document with American Horne, and thus was
not expressly identified as a "settling attorney," he was
co-counsel for the plaintiffs and shared the responsibility
of assuring that the rule was followed,

We agree that Respondent is guilty of violating SCR
3.130-1,8(g), Respondent's argument that he was hired
solely to procure a negotiated settlement of the case, and
that his responsibility extended no further is simply
unavailing. The [HN7] lawyers were free to divide
among themselves the work required to successfully
prosecute the claims of their clients, but they may not
delegate their ethical responsibilities to another,

When Respondent signed on as co-counsel, he
undertook the ethical responsibilities attendant thereto.
Ile was not, as he suggests, brought into the case for the
purpose of negotiating a settlement, although because that
is his forte, he may have taken on that role. We have not
forgotten that he was the lawyer for the plaintiffs in a
separate case, and that upon [*598] his request over the
objection of the original Guard attorneys, his case was
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consolidated with the Guard case, We do not accept his
assertion that he did not represent [**37] the Guard case
clients, He had the same responsibility to the clients as
his co-counsel to comply with SCR 3.130-1,8(g), The
failure of compliance with the rule was his failure, as
well as theirs.

Thus, we agree that Respondent violated SCR
3.130-1.8(g).

E. SCR 3.1303.3(a)

SCR 3.130-3.3(a) provides in pertinent part:

[HN8] [al lawyer shall not knowingly:
(1) make a false statement of material fact
or law to a tribunal; (2) Fail to disclose a
material fact to the tribunal when
disclosure is necessary to avoid a fraud
being perpetrated upon the tribunal . .

The charge for Respondent's violation of this rule is

based upon his appearances before Judge Bomberger in
the Boone Circuit Court.

First, when Respondent argued to the court that the
Grinnell factors should be used to justify an attorneys' fee
of 49%, Respondent never disclosed the existence of the
contingent fee contracts that limited the total attorney
fees to only 33 1/3%, or less (30%), The Trial
Commissioner found that Respondent was aware of the
contractual fee agreements with the Guard class of the
total settlement and thus purposefully withheld that
important information.

We understand Respondent's legal position that such
contracts [**38] are not controlling when a case is
settled as a class action. But we find it difficult to believe
that Respondent was unaware that the clients he was
representing had contingent fee contracts. When he first
undertook the effort to negotiate a "global" settlement, he
successfully resolved a few of the cases individually and
took the contingent fee payable in them. He may have
believed when the class action was decertified that the fee
agreements were not controlling, but he could not have
believed they did not exist.

As we said above in connection with the
reasonableness of the attorney's fee, when Respondent
began receiving large fee payments without an
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accounting to explain them, he had a duty to the clients to
determine how the fee was being calculated. Had he
exercised that duty to the client, he would have learned of
the fee agreements. His argument to the judge for an
attorney's fee of 49%, without referencing the contingent
fee contracts, deprived the court of information material
to the issue before the court. That constitutes a violation
of the rule,

Second, the Trial Commissioner found that
Respondent deceived Judge Bomberger about the use of
the ey pres doctrine to create the [**391 Kentucky Fund
for Healthy Living, The Trial Commissioner found that
Respondent knew the cy pres doctrine could not be
applied to the aggregate settlement reached in the Guard
action, Upon review of the matter, however, we conclude
that Respondent's advocacy on that point falls into the
realm of opinion, and it is far from certain that the cypres
doctrine had no place here, especially with the $7.5
million indemnity provision required by the contract,

Finally, the Trial Commissioner found Respondent
violated Rule 3.3(a) by "misleading" Judge Bomberger
with the argument that decertifying the class and
dismissing the ease without notifying the Guard class
members was appropriate. The substantive question in
this proceeding is not whether such notice was, or was
not, necessary; and we decline to resolve that issue. The
question is whether the attorney breached an ethical
obligation by [*5991 advocating a position. In his report,
the Trial Commissioner acknowledged some legal
disagreement on whether notice is required before
decertification. We have not established this rule to
punish lawyers for advocating unsound or unconventional
legal positions. Its purpose is to deter dishonesty before
the [**40] courts, We may doubt Respondent's motives
for securing the order that allowed for the creation of the
charitable trust, but we do not find from the evidence
before us that his argument to the court, in that respect,
was dishonest or misleading.

We find Respondent guilty of violating SCR
3.130-3.3(a) for the reason set forth 'above.

F. SCR 3,130-8.1(a)

SCR 3.130-8.1(a) provides in pertinent part:

. „ a lawyer . , in connection
with a disciplinary matter, shall not:
knowingly make a false statement of
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material fact.

The Trial Commissioner found that Respondent

violated this rule by providing incomplete, misleading,
and false answers to the interrogatories made by the
Inquiry Commission. In particular, the Trial
Commissioner found Respondent guilty because he
denied having communicated with Judge Bamberger
regarding the establishment of the charitable or non-profit
entity to disburse residual funds from the Guard case. We
agree.

The Trial Commissioner also found that Respondent
provided false information to the Inquiry Commission by
denying knowledge about the second distribution to the
Guard clients prior to his receipt of additional attorney
fees, and by denying he met with his co-counsel [**41]
and Judge Bamberger to discuss the distribution, From
our review of the evidence, we conclude that Respondent
was not truthful in that regard.

Respondent is therefore guilty of violating SCR
3,130-8.1(a).

G. SCR 3.130-8,3(c), now codified as SCR 3,130-8.4(c)

[HN10] SCR 3.130-8.4(c) I i states that a lawyer may
not "[e]ngage in conduct involving dishonesty, fraud,
deceit, or misrepresentation." The Trial Commissioner
found Respondent guilty of violating this rule because
Respondent "must have been fully aware of the fraud
perpetrated by his accepting fees far in excess of what he
was entitled to under his contractual agreement," that
Respondent knew that the Guard class members did not
receive an accurate accounting of the settlement
proceeds, and that because of this knowledge Respondent
"acted with dishonesty, deceit, and misrepresentation in
assisting his co-counsel in their efforts to conceal what
had transpired."

11 Formerly SCR 3.130-8.3(c),

Respondent complains that this charge !auks
specificity. Based upon our review of the record, we
agree with the Tria] Commissioner's assessment. The vast
amount of evidence compiled and presented in this matter
demonstrates convincingly that Respondent [**42]
knowingly participated in a scheme to skim millions of
dollars in excess attorney's fees from unknowing clients.
He may have kept himself at arm's length from Mills,
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Cunningham, and Gallion; and, he may not have known
the details of the direct deception that, with Helmers'
assistance, they perpetrated upon the clients: But no
reasonable person familiar with the evidence could doubt
that Ile received and retained fees that he knew were
improperly taken at the client's expense. No reasonable
person familiar with the evidence could doubt that he
purposefully [*600] attempted to avoid conversation and
correspondence that would expose his knowledge of the
nefarious schemes of his co-counsel, We conclude that
Respondent violated SCR 3,1308.4(c), formerly codified
as SCR 3.130-8.3(c).

H. SCR 3.130-5.1(c)(1)

SCR 3,130-5.1(c)(1) states in pertinent part:

[HN I I] [a] lawyer shall be responsible
for 'another lawyer's violation of the Rules
of Professional Conduct only if; The
lawyer orders or, with knowledge of
specific conduct, ratifies the conduct
involved .

The Trial Commissioner found Respondent violated this
rule by "orchestrating" the attempt to cover up the
unethical conduct of Cunningham, Gallion, and [**43]
Mills. 1111N121 To ratify another attorney's conduct a
person must have actual knowledge of the conduct.
However, SCR 3.130-1.0(f) states: "A person's
knowledge may be inferred from circumstances." In our
review of Respondent's conduct, we have looked not only
at direct evidence of his knowledge of his peers' unethical
conduct, but also for circumstances that indicate he had
such knowledge.

We find several such circumstances, which when
taken together, convincingly establish that Respondent
was aware of the misconduct of Mills, Cunningham, and
Gallion, and that he actively aided in its concealment to
prevent or delay discovery of the excessive funds he had
enjoyed,

Those circumstances include the following:

a. He provided $250,000.00 of his own money to
assure that David Stuart's suit against Mills would be
settled, so that Respondent would not be deposed in that
action and Stuart's effort to unravel the truth about the
Guard case fees would be halted, Respondent was not a
party to the dispute between Stuart and Mills. The
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evidence did not indicate he had a special relationship

with either Mills or Stuart that would explain his strong

concern about their disagreement, yet he met with Mills

to [**44] encourage him to settle the lawsuit with Stuart.

He actively resisted the effort to depose him, He kept

himself apprised through one of Mills' employees of the

attempt to mediate a settlement;

b, He reviewed the deceptive documents that Gallion

had given to Wallingford to submit to the KBA
investigators. One of those documents was the phony list

of Guard case clients that documents the greatly

exaggerated amount of money each one received from the

settlement;

c. Although he claimed his responsibility in the case
was over, he attended at least two meetings before Judge
Bamberger to obtain retroactive approval of attorneys'

fees and to create the charitable trust that would hide a

large part of the purloined cash; and,

d. After Mills's angry demands to distribute more of

the lawsuit proceeds, he recruited Helmers to meet with

clients for the second round of payments, and provided

him with documents for the clients to sign.

While none of these facts alone is conclusive, all of
them together complete the picture of Respondent's effort

to conceal or hinder the disclosure of the misdeeds of
Cunningham, Mills, Gallion, and Helmers, and thereby
protect the improper payments he had accepted, We

[* *45] conclude that Respondent violated SCR

3,I30-5.1(c)(1),

I. SCR 3.130-1.7

Respondent was initially charged by the Inquiry
Commission with violating SCR 3,130-1.'7 which in

pertinent part provides that [HN13] "a lawyer shall not
represent a client [*6011 if the representation of that
client will be directly adverse to another client," The

Trial Commissioner could not find a clear violation of

SCR 3.130-1.7 and found Respondent not guilty of

violating this rule. The Board of Governors reached the

same conclusion. We regard the matter of this charge as

resolved in Respondent's favor and no further action is

required.

J. Summary

In summary, based on the evidence and arguments
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presented to this Court, we find Respondent guilty of
violating SCR 3,130-1.5(a); SCR 3,130-1.5(c); SCR
3.130-1,5(e); SCR 3.130-1.8(g); SCR 3,130-3.3(a); SCR
3.130-8,1(a), SCR 3.130-8,3(c), and SCR 3.130-5.1(c)( I ).
We find Respondent not guilty of violating SCR
3,130-1.7. We now turn to what the appropriate
punishment should be for Respondent's numerous ethical
violations.

DISCIPLINE

Based on Respondent's ethical violations, the Trial
Commissioner and Board of Governors recommended to
this Court that he be permanently disbarred from ["46]
the practice of law in the Commonwealth and pay
restitution in the amount of $7,500,000,00, For the
reasons discussed below, we agree with the
recommendation to permanently disbar Respondent, but
do not order him to pay restitution.

A. Disbarment

SCR 3.380 provides the following:

[HN 14] Upon finding of a violation of
these rules, discipline may be administered
by way of a private reprimand, suspension
from practice for a definite time with or
without conditions as the Court may
impose, or permanent disbarment.

Citing to the American Bar Association, Standards for
Imposing Lawyer Sanctions, Rule 9.2, the Trial
Commissioner found that permanent disbarment was the
appropriate sanction for Respondent. See Anderson v.
Kl3A, 262 S. W.3d 636 (Kv. 2008) (citing to the ABA
Standards for Imposing Lawyer Sanctions). ABA
Standard 9,2 states:

9,2 Aggravation

9.21 Definition. RIN15] Aggravation
or aggravating circumstances are any
considerations, or factors that may justify
an increase in the degree of discipline to
be imposed.

9.22 Factors which may be considered
in aggravation.
[1-1N16] Aggravating factors include:

(a) prior disciplinary offenses;
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(h) dishonest or selfish motive; .

(c) a pattern of misconduct;

(d) multiple offenses;

(e) [**47] bad faith obstruction of the
disciplinary proceeding by intentionally
failing to comply with rules or orders of
the disciplinary agency;

(f) submission of false evidence, false
statements, or other deceptive practices
during the disciplinary process;

(g) refusal to acknowledge wrongful
nature of conduct;

(h) vulnerability of victim;

(i) substantial experience in the
practice of law;

(j) indifference to making restitution.

Based on the record and all of the violations
Respondent committed, we find that all of the factors
apply except for (a), (e), and (f), We also find that prior
case law supports the sanction of a permanent disbarment
in this case. See KBA v, Matthews, 131 S.VV,3d 744 (Ky.
2004) (disbarring attorney for committing bank fraud
which reflected on his honesty, trustworthiness, and
fitness to practice law); Poole v. KBA, 128 S.W.3c1 833
(Ky. 2004) (disbarring attorney for committing
twenty-eight [*602] ethical violations, including the
misappropriation of client funds); KBA v Johnson, 660
S.W.2d 67/ (Ky. 1983) (disbarment appropriate sanction
for the misappropriation of client funds, lending money
to a client, making false representations, and possessing a
forged instrument).

Respondent [**48] presents evidence that is
supportive of mitigation. His most persuasive mitigation
evidence is that lie has never previously been disciplined
by the KBA, He also presented several character
witnesses who testified about his prominence in the
Cincinnati legal community and his service to various
charitable organizations. We are aware of Respondent's
reputation and we do not doubt the veracity of• the
witnesses that attested to his character. While, the good
reputation he has enjoyed and his generosity serves to
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exacerbate the tragedy of his fall, they cannot atone fbr
the serious misconduct Ile has committed in connection
with this matter. Therefore, we find that permanently
disbarring Respondent is an appropriate penalty for his
ethical violations.

B. Payment of Restitution

The Trial Commissioner and the Board of Governors
requested that we order Respondent to pay over $7
million in restitution to the Guard case clients. We
decline to do so, We agree with Respondent's argument
that [1-1N17] our Supreme Court Rules do not allow for us
to order restitution when a disciplinary action leads to a
permanent disbarment. SCR 3.380 in pertinent part states:
[HN18] "discipline may be administered by way of a
private [**49] reprimand, suspension from practice for a
definite time with or without conditions as the Court may
impose, or permanent disbarment," [1-1N19] The plain
language of the rule indicates that while this Court may
order an attorney disciplined by either a temporary
suspension from the practice of law, public reprimand, or
private reprimand to comply with any conditions imposed
by the Court, a permanent disbarment stands alone --
separated from the language allowing us to impose
conditions by the word "or."

A disbarred attorney is no longer a member of the
Kentucky Bar Association and no longer subject to our
direct supervision. Moreover, the affected clients have
brought a civil action to recover any appropriate damages
they sustained, and the determination of their remedy is
more appropriately addressed in that forum.

Thus it is ORDERED that:

I) Respondent, Stanley M. Chesley, KBA Number
11810, whose bar roster address is Fourth and Vine
Tower, Suite 1513, Cincinnati, Ohio 45202, is adjudged
guilty of violating SCR 3.130-1.5(a); SCR 3.130-1.5(c);
SCR 3.130-1.5(e); SCR 3.I30-1.8(g); SCR 3.130-3,3(a);
SCR 3.130-8,1(a), SCR 3,130-8.3(c), and SCR
3,130-5.1(c)(1) and is hereby permanently disbarred from
[**50] the practice of law in Kentucky, Respondent
thusly, may never apply for reinstatement to the Bar
under the current rules;

2) Respondent in accordance with SCR 3,390, shall
notify all Courts in the Commonwealth of Kentucky or
other tribunals in which he has matters pending, and all
clients, of his inability to represent them and of the
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necessity and urgency of promptly retaining new counsel,

The Respondent shall simultaneously provide a copy of
all such letters of notification to the Office of Bar
Counsel;

3) Respondent shall immediately cancel and cease
any advertising activities in accordance with SCR 3.390;

and

4) In accordance with SCI? 3.450, Respondent has

paid all costs associated with these disciplinary

proceedings in the amount of $88,579,62.00.

[*6031 Minton, C.J., Abramson, Cunningham,
Noble, Scott and Venters, JJ., sitting. All concur.

ENTERED: March 21, 2013.

/s/ John D. Minton, Jr,

CHIEF JUSTICE
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BOONE CIRCUIT COURT
Sell JUDICIAL DISTRICT

CASE NO, 05-CI-436

IVIILDRED ABBOTT, et al,

v,

STANLEY M. CHESLEY, et al,

PLAINTIFFS

DEFENDANTS

NOTICE - MOTION - ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Tuesday, August 26, 2014,

at 9:00 a,m,, or as soon thereafter as counsel may be heard, Defendant Stanley M. Chesley

("Chesley") will present the following Motion for the Court's consideration:

DEFENDANT STANLEY M, CHESLEY'S
MOTION TO RECONSIDER AND VACATE

ORDER GRANTING PARTIAL SUMMARY JUDGMENT

Chesley respectfully asks the Court to reconsider two aspects of its August 1, 2014 Order

granting Plaintiffs' Motion for Partial Summary Judgment:

(1) The Court held Chesley jointly and severally liable, as a matter of law under a

joint enterprise theory, without addressing the Kentucky Supreme Court's

explanation — in expressly declining to decide that issue as a matter of law — that

"Chesley's role in the enterprise clearly differed from that of Cunningham,

Gallion, or Mills," Abbott v. Chesley, 413 S,W,3d 589, 604-05 (Ky. 2013); and

(2) The Court concluded that Chesley had a full and fair opportunity to litigate the

issues before the KBA Trial Commissioner, without addressing the fact that

Chesley was not permitted to take discovery in connection with that proceeding,
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Pursuant to CR 54,02, which provides that such an interlocutory order is "subject to revision at

any time," and the Court's inherent authority to reconsider its interlocutory rulings, Mr. Chesley

requests that the Court alter, amend, or vacate the August 1, 2014 Order,

Argument

I. The Court's application of joint and several liability against Chesley, as a matter

of law, is erroneous because disputed issues of material fact remain as to the

allegation that Chesley was a "full partner" in the "enterprise" among
Cunningham, Gallion, and Mills.

A. The Court's ruling extends the Kentuclry Supreme Court's opinion in this
case, without any new evidence.

This Court's holding that Chesley is jointly and severally liable with Cunningham,

Gallion, and Mills under a theory of joint enterprise is an extension of the Kentucky Supreme

Court's opinion in Abbott v. Chesley, 413 S.W,3d 589 (Ky. 2013), Indeed, this Court's Order

does not even mention the part of that opinion in which the Supreme Court specifically declined

to extend joint enterprise liability to Chesley because his role in the alleged enterprise was

indisputably different than the others:

Chesley's role in the enterprise clearly differed from that of Cunningham,
Gallion, or Mills. The agreement itself seems to treat him differently, For
example, the agreement provided that Chesley and Richard D. Lawrence would
have "no responsibility for [the] timely filing_ of any complaints" and that CGM
would "indemnify them from such responsibility," Whether the differences prove
to be material is a matter that can only be determined as the case against him
proceeds in the trial court,

Id. at 604-05, The Supreme Court issued its opinion in Abbott more than five months after its

ruling in the disciplinary action against Chesley, so it was fully aware of the factual findings

upon which Plaintiffs' based their recent motion for summary judgment, Despite this, the

Supreme Court concluded that the facts regarding Chesley's role would need to be further

developed in the trial court before joint enterprise liability could be imposed against him.

2
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No depositions have been taken in this case since the Supreme Court issued its opinion

and Plaintiffs have submitted no evidence in support of their motion for summary judgment, It

was thus improper for this Court — with the same factual record before it and without any

additional evidence — to do what the Kentucky Supreme Court was unwilling to do and hold

Chesley jointly and severally liable as a matter of law.

B, Genuine issues of material fact remain regarding Chesley's role.

Summary judgment on the issue of joint and several liability is not appropriate because

there are genuine issues of material fact as to whether Chesley was an equal partner in Gallion,

Cunningham, and Mills' joint venture, Summary judgment is only permitted "if the pleadings,

depositions, answers to interrogatories, stipulations, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to a judgment as a matter of law," CR 56,03, "The record must be viewed in a

light most favorable to the party opposing the motion for summary judgment and all doubts are

to be resolved in his favor." Steelvest, Inc. v. Scansteel Serv, Ctr,, Inc., 807 S.W.2d 476, 480

(Ky, 1991), The record in this case — while far from being fully developed — remains disputed

with respect to Chesley's role and participation in the joint enterprise among Gallion,

Cunningham, and Mills,

In the ethics case, the Kentucky Supreme Court explicitly recognized that Chesley was

not involved in, and was not aware of, the scheme to meet with the clients and obtain releases:

While we do not agree with Respondent's position that his responsibility to the
clients ended with the entry of the settleinent order, we note at this point that he
did not participate in the process of contacting clients to secure the releases, He
did not meet directly with any of the clients to effectuate the settlement and it is
not shown that he had specific knowledge of the deception practiced upon each
client to secure the signed release,

3
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Ky. Bar Ass'n v, Chesley, 393 S.W.3d 584, 590 (Ky. 2013),1 These statements are amply

supported by testimony in the KBA hearing,2 For example, Rebecca Phipps — an employee of

Mills who met with over 130 clients to secure releases — testified that she had not even met Mr,

Chesley when either Gallion or David Helmers instructed her on how to conduct the scheme to

"settle" the individual claims as low as they could? Similarly, Helmers testified that Mr,

Chesley had no role in allocating money, meeting with clients, or raising offers to objecting

clients.4 Vicki Hamm, an accountant with the Administrative Office of the Courts who analyzed

1 The United States Attorney consistently recognized that Chesley was not a part in Gallion, Cunningham,

and Mills' conspiracy to defraud their clients. For example, in a brief filed in Gallion and Cunningham's

appeals of their criminal convictions to the Sixth Circuit, the United States stated;

„ , the evidence showed that he did not advise the defendants to engage in their
misconduct. Chesley did not advise Gallion and Cunningham regarding what to tell their
clients, nor did he tell them to withhold from then' clients the amount of settlement, the
number of others taking from the settlement, and the 95 per cent agreement provision,
He did not advise them regarding how to determine the individual settlement amounts, or
to conceal the terms of the side letter. He did not advise them regarding how to calculate
the attorneys' fees or what type of accounts to use in handling the funds, nor did he tell
them they should take their contingency fees off the total settlement amount and then go
back to the court and ask for more. Ile did not tell them they could put money in out-of-
state accounts without their clients' consent. And he did not tell them they could use the
money in the escrow account to buy vehicles and pay their employees ,

Brief of the Plaintiff-Appellee United States, p. 31, fn 7, United States v; Shirley Cunningham, Jr, and
William Gallion, Nos. 09-5987, 09-5998, On Appeal from The United States District Court for the
Eastern District of Kentucky, D.C. No, 2:07-CR-0039-DCR (Hon, Danny G. Reeves, DJ.). During the
course of Gallion and Cunningham's second criminal trial, United States District Court Judge Danny C,
Reeves stated that he believed the evidence shows Chesley was not in on the conspiracy among the other
lawyers:

In relation to Mr. Chesley's testimony, there's no indication -' first of all, he wasn't
advised of how these, clients or how much fees were actually being paid to the clients, his
agreement with the attorneys was to split and to obtain a percentage of the total fees.
There's no indication, at this point, that Mr. Chesley was aware of what the defendants
were up to in terms of taking fees in this case,

Transcript in United States v. Gallion, No 2:07-CR-0039 (DCR),

2 E.g., Ky. Bar Ass'n v, Chesley, Tr. I, Hamm, pp. 1006-08; Tr, II, Hamm, pp, 203-06; Tr. II, Phipps, pp.

53-54, 59, 103-04, 112-14; Tr, II, Helmers, pp, 382-84, 387-88, "Tr, I" refers to testimony from the

hearing conducted on November 15-16, 2009; "Tr, II" refers to testimony from the hearing conducted on
September 13-24, 2010. Copies of the foregoing excerpts have been separately filed with the Court with
a Notice of Filing,

3 Tr, II, Phipps, pp. 53-54

Tr, II, Helmers, pp. 382-84,

4
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bank recot•ds connected with the fen-phen settlement, confirmed that Mr. Chesley had no

association with, or control over, the escrow accounts from which the settlement funds were

distributed.5

To the extent Chesley became co-counsel by virtue of the fee-sharing agreement, the

nature of the engagement clearly changed once the settlement with American Home Products

("AHP") was negotiated. Indeed, with the settlement, Chesley's role was completed, Only

Gallion, Cunningham, Mills, and Richard Lawrence signed the Settlement Agreement and were

identified in the Agreement as the "Settling Attorneys," 6 They were solely responsible for

allocating the settlement funds among the claimants, providing appropriate medical records to

AHP, obtaining releases and dismissals from the claimants, and to take all other necessary steps

to effectuate the settlement. Mr, Chesley was not a signatory to the Settlement Agreement and

was not identified as a "Settling Attorney," While the Kentucky Supreme Court held Chesley

was Plaintiffs' attorney for purposes of the Rules of Professional Conduct, that does not

automatically make him a joint venturer in the other lawyers' collaboration (and conspiracy) in

connection with the administration of the settlement funds. Regardless of any ethical

responsibilities Chesley may have had as a lawyer, there is significant evidence that he did not

share the "common purpose" undertaken by the lawyers involved in the distribution of funds and

did not have an equal right to a voice in the direction of the enterprise.

It was thus error for this Court to find as faets that "Chesley shared the common purpose

to be carried [out] with Gallion, Cunningham and Mills" and that "Chesley maintained a voice in

the managerial control of the enterprise," (Order at 7.) Those were not factual findings made in

the ethics proceeding and thus cannot support judgment by collateral estoppel. See Miller v.

5 Tr. 1, Hamm, pp. 1006-08; Tr. 11, Hamm, pp, 203-06,

6 A copy of the Settlement Agreement, which was part of the record in the KBA proceeding, is attached
with Chesley's Notice of Filing,

5
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Admin. Office of Courts, 361 S.W.3d 867, 872 (Ky. 2011) (for issue preclusion to apply, "the

issue in the second case must be the same as the issue in the first case" and must have been

"actually decided in that action"), The Court cannot make findings of fact when deciding

motion for summary judgment. "When the record is incomplete and the Court would be required

to draw inferences or find facts, summary judgment is inappropriate." Bank One, Ky., N.A. v.

Murphy, 52 S,W.3d 540, 545 (Ky. 2001), The foregoing evidence shows that there remain

disputed issues of fact regarding Chesley's alleged role in the "joint enterprise" that preclude

summary judgment on the issue of whether Chesley can be held jointly and severally liable for

the other attorneys' conduct in which he took no part.

II, Chesley was not permitted to take discovery in the ethics proceeding and thus

did not have a "t•ull and fair opportunity to litigate the issues," as is required for
issue preclusion to apply.

In its August 1 R` Order this Court held — for the first time in Kentucky history — that

findings in an attorney disciplinary proceeding conclusively establish the elements of tort

liability, as a matter of law, in a separate civil action against the attorney• But the doctrine of

issue preclusion cannot be applied in this case because Chesley was not permitted to take pre-

hearing discovery in the ethics case — a fact the Court seemingly overlooks in its Order, Under

black letter law, even where the issues decided in an earlier proceeding are identical./ to the

issues to be decided in a later action, issue preclusion "applies only if the party against whom it

is sought to be applied had a realistically full and fair opportunity to litigate the issue," Berrier v,

Bizer, 57 S.W,3d 271, 281 (Ky. 2001),

7 Chesley disagrees that the issues addressed in the ethics proceeding are the same as the issues raised by
Plaintiffs' breach of fiduciary duty claims, The Kentucky Rules of Professional Conduct explicitly state
that they are "not designed to he a basis for civil liability" and that violation of the ethics rules "should
not itself give rise to a cause of action against a lawyer nor should it create any presumption in such a
case that a legal duty has been breached," SCR 3,130 (XXI), Nevertheless, this motion is not directed at
that question, but whether — assuming the issues are identical Chesley had a full and fair opportunity to
litigate the issues in the ethics proceeding,

6
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The question is not whether the ethics proceeding was "fair" in its own context; lawyer

disciplinary proceedings are subject to unique procedures and serve a different purpose than civil

trials. That is why the Rules of Professional Conduct expressly say that they cannot form the

basis for civil liability. SCR 3,130 (XXI), Rather, the question is whether Chesley had sufficient

ability to litigate the issues in the ethics proceeding such that it is appropriate to adopt the

findings from the ethics proceedings as conclusively determined facts in this civil action. A civil

litigant's right and ability to obtain discovery is fundamental to the concept of a fair trial. That

notion is also reflected in the general rule that summary judgment is not to be granted against a

party who has not had ample time to complete discovery. Here — where Chesley has not had the

benefit of discovery in either case — it cannot be said that he had a full and fair opportunity to

litigate the issues, and summary judgment is premature.

It is axiomatic that in order to have a full and fair opportunity to litigate an issue, a party

must be given the opportunity to conduct discovery relating to that issue. A party's opportunity

and ability to gather evidence, to depose witnesses, and to obtain relevant documentary evidence

are essential to the concept of fairness in litigation. As the Kentucky Supreme Court has held,

pretrial discovery "helps to achieve a balanced search for the truth, which in turn helps to ensure

that trials are fair...." LaFleur v. S'honey's, Inc., 83 S.W.3d 474, 478 (Ky. 2002),

In the ethics proceeding, Chesley was denied the opportunity to conduct discovery. He

was not permitted to depose witnesses prior to their hearing testimony. He was not permitted to

serve requests for documents. The testimony of Mess,rs, Gallion and Cunningham — two critical

witnesses — could not he obtained becauSe their criminal cases were still pending and they

7
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invoked their Fifth Amendment rights,8 Now that their appeals are finished, those witnesses can

no longer refuse to testify, and can now be deposed.

In its Order, the Court concludes that "Chesley had a realistically full and fair opportunity

to present his case before the Trial Commissioner" based on the number of witnesses and

exhibits presented in connection with the hearing, (Order at 4.) But the great majority of those

witnesses were called by the KBA and Chesley was not given an opportunity to depose any of

them prior to the hearing,' Similarly, the number of exhibits submitted by Bar Counsel during

the hearing does not indicate that Chesley had a full and fair opportunity to litigate when he was

unable to conduct document discovery.

Chesley has also been denied a full and fair opportunity to take discovery in this case,

Discovery in this case was stayed for several years during the pendency of appeals. Chesley,

having been denied discovery in the ethics proceeding, asked the Court to lift the discovery stay

in this action, but the Court denied his motion, (Op, & Order Denying Mot, to Lift Disc, Stay

(Apr, 26, 2012),) Summary judgment jurisprudence recognizes the importance of allowing the

parties to have full discovery prior to rendering judgment, Eg., S'uter v. Mazyck, 226 S,W,3d

837, 841-42 (Ky, App• 2007) (Summary judgment "is proper only after the party opposing the

motion has been given ample opportunity to complete discovery•,.•"), The Court's present Order

runs contrary to that rule by granting summary judgment to Plaintiffs based on findings in a

separate ease in which Chesley had no ability to obtain discovery,

Conclusion

The issue of whether Chesley can be held jointly and severally liable as a matter of law

based on a "joint enterprise" theory — which was in no way addressed in the ethies proceeding

8 Chesley unsuccessfully sought to postpone the disciplinary proceedings on that basis,
9 Of the 29 witnesses who testified live at the hearing (not including Chesley), 23 were called by the KBA
and Chesley did not have an opportunity to depose them,

8
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is not ripe for determination. In fact, the Kentucky Supreme Court expressly refused to extend to

Chesley its holding with respect to Cunningham, GaIlion, and Mills because it recognized that

Chesley's role differed from that of the other lawyers, There remain genuine issues of material

fact regarding the allegation that Chesley was a full partner in the "enterprise" among the other

lawyers and summary judgment is inappropriate.

Chesley was not afforded preheating discovery in the ethics proceeding and thus cannot

be said to have had a "full and fair opportunity" to litigate the issues in a manner that supports

issue preclusion in this civil action.

For these reasons, Chesley respectfully requests that the Court reconsider and alter,

amend, or vacate its August 1, 2014 Order. Chesley further requests that oral argument be

scheduled to address these issues,

Respectfi

dr.
irmA

Sheryl 6 nya er (KBA No, 66290)
Griffi "•rr mner (KBA No. 85799)
FROST BROWN TODD LLC
400 West Market Street, 32nd Floor
Louisville, KY 40202
Phone: (502) 5895400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No, 04705)
BENTON, BENTON & LUEDEKE
528 Overton Street
P.O. Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050
Counsel for Defendant Stanley M Chesley

itted,

9
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CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing has been served via U.S. Mail (unless

otherwise indicated) this 11 th day of August, 2014 on:

Via electronic and U.S Mail
amford@windstream,net
Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Avenue North, Suite 2000
Nashville, TN 37219

Mary E, Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

Counsel fb

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R. Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr,
504 N. Cross Street
P,O, Box 177
Albany, KY 42602

ndant Stanley M. Chesley

CAUsers 114314 \AppDatalocal \Microsofi \Windows \Temporary Internet Files \Content.Outlook U2K7T13135\Cliesley Motion to Reconsider and
Vacate Order Granting Partial Summary (2).docv I
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, 05-CI-436

MILDRED ABBOTT, et al.

v.

STANLEY M. CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

NOTICE — MOTION — ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Tuesday, October 28, 2014,

at 9;00 a.m., or as soon thereafter as counsel may be heard, Defendant Stanley M. Chesley

("Chesley") will present the following Motion for the Court's consideration;

DEFENDANT STANLEY M. CIIESLEY'S
MOTION TO CLARIFY JUDGMENT

WITH RESPECT TO IDENTIFICATION OF PLAINTIFFS
AND AMOUNT AWARDED TO EACH PLAINTIFF

The Court's Amended Order, entered September 19, 2014, renders partial summary

judgment against Chesley and in favor of "Plaintiffs" and awards an aggregate sum of $42

million, The Plaintiffs in this action, however, have been inconsistently identified in the record,

that it is impossible to precisely determine their identities --- which is essential for the

judgment to be effective. It also cannot be determined from the judgment or from the record the

precise amount awarded to each individual Plaintiff. Chesley respectfully requests that the Court

clarify the judgment by requiring Plaintiffs' counsel to file in the court record a definitive list

identifying, by first and last name, and by capacity (whether individual or representative), the

onri cm parties plaintiff in this action and, for each Plaintiff, their individual share of the $42

million judgment,
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"A judgment record or docket should afford definite and reliable information as to the

parties for and against whom the judgments contained are rendered," 46 AM. RJR, 2D ,Judgments

§ 126 (2014). As another treatise explains:

A judgment must designate the parties for and against whom it is rendered, or it

will be void for uncertainty. The designation of the parties should be made with

sufficient certainty to enable the clerk to issue execution. This may be done by

naming them correctly or by describing them in such terms as will identify them

with certainty.

49 CIS, Judgments § 117 (2014). And see Montgomery v, Viers, 130 Ky. 694, 114 S,W,251

(1908) ("In specifying the relief granted, the parties of and for whom it is given must, of course,

be sufficiently identified.") (citation omitted).

This case was initially filed as a putative class action on behalf of "all individuals who

were prescribed the diet drug Fen-Phen in Kentucky and were members of the class action filed

in Boone County, Kentucky... styled Johnetta Moore et. Al v, A. H. Robins, et, Al., 98-01-795,"

also known as the Gt«trd case, I The caption of the original Complaint in this case listed 37

named Plaintiffs (although only 36 were specifically described in the body of the Complaint),

Over the course of this action, Plaintiffs' counsel filed several amended complaints, adding

named Plaintiffs to the case, In 2007, Plaintiffs sought leave to file a Seventh Amended

Complaint, which removed all references to class allegations and class certification so that it

stated only individual claims by the named Plaintiffs.2 Shortly thereafter, Plaintiffs requested

leave to file an Eighth Amended Complaint,3 The Eighth Amended Complaint lists 418

individuals as Plaintiffs, plus one name that appears in the caption only as "Jones." Plaintiffs'

"Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees," filed in

Pls,' Complaint, ¶ 1 (Dee, 30, 2004),

Pls,' Supp, Mot. to File Seventh Amend, Compl. (Aug. 3, 2007),

3 PIS,' Mot. to File Eighth Amend, Compl, (Aug, 14, 2007).

2
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connection with the Eighth Amended Complaint, lists the Guard settlement funds received by

only 416 individuals.`

Including the various Complaints, Plaintiffs' Notice of Cross-Appeal to the Kentucky

Court of Appeals, and Plaintiffs' Motion for Discretionary Review to the Kentucky Supreme

Court, Plaintiffs' counsel appears to have identified 463 separate individuals as Plaintiffs in this

action,5 The Guard settlement included 431 individual plaintiffs,6 On the current record, there is

no way to reliably identify which of those individuals (or their representatives) are currently

Plaintiffs in this action and beneficiaries of the Court's September 19, 2014 judgment, In the

absence of a definitive and reliable identification of the Plaintiffs' identities in the record, the

Court's September 19, 2014 judgment is not sufficiently certain to be enforceable.

The judgment is also uncertain as to the amount awarded to each Plaintiff, Hatahley v,

U.S, 351 U.S. 173, 182 (1956) (in action by 30 plaintiffs for loss of horses, trial court's "lump

sum" award of damages was inadequate for appellate review and case remanded for

apportionment of award among the individual plaintiffs), This case has not been certified as a

class action; the Plaintiffs have only individual claims, The Court's judgment does not spec
ify

the amount awarded to each Plaintiff and there is insufficient information in the record from

which to determine those amounts, Furthermore, the $42 million amount was calculated by

Judge Wehr as a "baseline" award — without clarification of the percentages or amoun
ts

awarded to each Plaintiff, it is impossible to calculate the amount of each Plaintiff's remaini
ng

damages claims, if any.

Notice of Filing Revised Summary of Misappropriated Settlement Funds and Attorneys' Fe
es, BO. B

"Settlement Funds Analysis" (Aug. 14, 2007),

5 A list of those names is attached as Appendix A.

6 Abbott v, Chesiey, /113 S,W.3d 589, 596 (Ky, 2013),

7 Order, p. 3 (Aug, 1, 2007).

3
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Accordingly, Chesley respectfully requests that the Court enter the attached Order,

requiring Plaintiffs to file a Designation of Parties Plaintiff that specifically identifies, by first

and last name, and by capacity (whether individual or representative), each and every person

represented as a Plaintiff in this action and whose claims are included within the Court's

September 19, 2014 judgment, and further identifies, for each Plaintiff, the portion of the $42

million award that relates to their individual claim•

Respectfully submitted,

Sheryl G• Snyder (KBA No• 66290)
Griffin 'ferry Sumner (KBA No, 85799)

J• Kendrick Wells IV (KBA No, 90209)
FROST BROWN TODD LLC
400 West Market Street, 32nd Floor

Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V• Benton, IV (KBA No, 04705)
BENTON, BENTON & LUEDEKF,
528 Overton Street
P•O• Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M Chesley

4



Case: 1:15-cv-00083-MR8 Doc #: 9-3 Filed: 02/12/15 Page: 5 of 17 PAGEID #: 225

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing has been served via U.S. Mail (unless

otherwise indicated) this Zoliklay of October, 2014 on:

Via electronic and U.S Mail
amford@windstream.net
Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Avenue North, Suite 2000
Nashville, TN 37219

Mary E. Meade-McKenzie
105 Seahaw1 Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P,O, Box 608
Versailles, KY 40383

Michael R. Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr,
504 N. Cross Street
13,0, Box 177
Albany, KY 42602

Cinsel  for Defendant Stanley M, Chesley

5
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APPENDIX A

List of individuals identified, at various times, as Plaintiffs in Abbott v. Chesley

Mildred Abbott
2, Barbara Abel
3, 1-?,lizabeth Abney
4, Lisa Abraham
5. Pamela Abrams
6, Elizabeth Adams
7. Kathy Adams
8, Phyllis Adams
9, Ruby Adams
10, Ruby Adamson
I I , Susan Adkins
12, Clantha Akers
13, Effie Alsip
14, Juanita Alton
15, Joann Alvey
16, Phyllis Applegate
17. Cindy Armstrong
18, Susan Arvin
19. Clara Atkinson
20, Karen Austin
2I, I,inda Back
22. Jamie Bailey
23, Mary Ann Bailey
24. Vicki Bailey
25. Charlotte 13aker
26, Charlotte Baker and David Walker on behalf of the Estate of Lane Walker

27. Jody Baldridge
28, Carla Baldwin
29, Sarah Balenovich on behalf of the Estate of Edith Browning

30, Carol Barnes on behalf of the Estate of Danny Abney

3 I . Marilyn Barnes
32. Lec Bartley, Jr.
33, Teresa Baumgardener
34. Debra Bays-Plybon
35, Melissa Faye Beaman
36, Linda Beggs
37, Patricia Belcher

Derived from Plaintiffs' Complaint (Dec, 30, 2004), Fourth Amended Complaint (Dec. 4, 2006),

Seventh Amended Complaint (Aug. 3, 2007), Eighth Amended Complaint (Aug. 14, 2007), Notice of

Cross-Appeal (Oct, 23, 2007), and Motion for Discretionary Review (May 20, 2011),
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38. Leisa Belding
39. Eleanor Berry
40, Margie 13erry
41, Margaret Bingham
42. Easter Bishop
43, Emma Black
44, Janice Blair
415. Sharon Blair
416. Carol Boggs
47, Lori Boone
48. Joie Botkins
49. Kathy Bowling
50. Angie Lynn Bowman
51, Virginia Braden
52, Ladonna Brame
53, James Branham
54. Kathy Branham
55, Ruby Branham
56, Brenda Bray
S7. Norma Brewer
58, Vicki Brewer
59, Alma Brock
60. Glenna Brock-Powell
61. Peggy Broughton
62, Barbara Brown
63, Joyce Brown
64, Karen Brown
65, Sharon Brown
66. Deborah Browning
67. Nathaniel Brumfield on behalf of the Estate of Wathalee Brumfield

68. Billie Brumley
69, Linda Brumley
70. Kimberly Brummett
71. Teresa Bruner
72, Patricia Bryant
73. Christina Bucher
74, Leslie Bullock
75. Judy Bundy
76. Warren Burgess
77„lanice Burton
7$. Tina Bush
79, Sherrie Butler
80. Donna Campbell
81. Loretta Canada (aka Loretta Campbell)
82. Buel Cantrell
83, Linda Carr

2
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84, Tonya Carter
85, Wallace Carter
86, Charlotte Cason
87, Lisa Caudill
88, Connie Sue Centers
89, Tony Childress
90, Gloria Clark
91, William Clark
92. Rosemary Click
93, Pamela Clift
94, Danielle Clore
95, Allen Coker
96, Judy Coleman
97. Shirley Coleman
98, Tara Coleman
99, Debra Collier
100, Margaret Collier
101, Opal Collins
102, Linda Colvin
103, Phyllis Combs
104, Carolyn Conley
l05, James Cook
l 06, Ronnie Cook
l 07. Janet Coons-Greene
108, Georgia Coots
109, Mark Cornn
110, Sandra Cotton Gilley
111. Nadine Couch
112, Jo Ann Cox
113, Barbara Crain
114, Doris Creech
115, Deloris Criswell
116. Pamela Crowe
117, Joseph Crowley
118, Tracy Curtis
119. Doris Dabney
120, Darby Daniels
121, Kathy Daniels-Stephenson
122, Mary Daughtery
123, Betty Davidson on behalf of the Estate of Evelyn Jackson

124, Ginger Davidson-Gibson
125, Elizabeth Davis
126. Sandra Davis
127. Karen Dean
128, Bobbie Deaton
129, Jan Delaney

3
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130, Regina Despain
131, Judy Dile
132. Gerry Dixon
133. Al Doser
134, Belva Dotson
135, Teresa Duff
136, Linda Dunaway
137, Ynetta Eckert
138, Tami Edwards-Engle
139. Martha Elliot
140, Saundra Erp
141. Charlotte Estepp
142. Sarah Estes
143. Susan Ezell
144, Elizabeth Fannin
145, Janet Fentress
146, Haywood Ferguson on behalf of the Estate of Alma Ferguson

147, William Fitch on behalf of the Estate of Sheila Fitch

148, Vickie Flannery
149, Paul Floyd
150, Bernita Flynn
151, Rhonda Flynn Osburn
152, I3erenda Ford
153, Rhonda Franklin
154, Timothy Franklin
155. Mary Frazier
156. Essie Fredrick
157. Freda Frizzell
158, Beulah Fugate
159, Clara Fulks
160, Patricia Gaunce
161. Barbara Gay
162, Melissa Gayheart
163. Ken Gaylicart
164, James Gibson on behalf of the Estate of Jessie Gibson

165, Joni Gibson
166. Tara Gifford
167, Gladys Gilbert
168, Stephanie Gist
169, Ruby Godbey
170, Eddie Golden
171, Debra Goode
172. Joyce Gordon
173, Patrick Graham
174, Tammy Grant
175, Amy Gray (aka Amy Grant)

4
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176, Donna Green
177, Sherry Green
178, Peggy Grigsby
179, Allie Hall
180, Geraldine Hall
181, Norma Hall
182, Renee Hall
183, Shannon Hall
184, Barbara Hampton
185, Rhonda Hancock
186, Leona Gail Handley
187, Joyce Hanley
188, Rebecca Harris
189, Debra Harrison
190, Diane Harrison
191. Joyce I lassler (aka Joy Hassler)
192, Yolanda Hayden
193, Barbara Heiner
194, Barbara Hellmueller
195. Reva Helton
196. Wanda Helton
197, Bonnie Henderson
198. Gary Hendrickson
199, Vikki Henley
200. Vickie Henry
201, Marcus Highley
202, Charlene Hill
203. Karen Hillard
204, Janice Hilton
205. Linda Hinkle
206, Jacqueline Hooker
207, Gwen Holt
208, Tami Holt
209. Myra Hood
210, Vicky I-Iood
211, Lora Hoover
212, Evelyn Hopkins
213, Charlene Ilorn
214, Mary Horning
215, Cloyd Hoskins
216, Linda Hoskins
217, Marilyn Howard
218, Mary Howard
219, Toloria Howard
220, Donna Howser
221, Charlotte Hughes

5
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222, Marcia Hughes
223, Margie IluIse
224, Sheila Humpreys
225, Margaret Hunt
226, Wanda I lunter

227. Brenda Hutche•aft
228, Lorene Hutcherson
229. Katherine Hutchison

230. James Ingram
231, Emma Ison
232, Della Jackson
233. Katina Jackson
234. Mary Jackson
235. Linda James
236, Lynn Jefcoat
237. Debbie Jeffrey
238, Garnet Johnson
239. Ernestine Leslie Johnstone (aka Ernestine Leslie Johnston)

240, Beulah Jones
2411, Franklin Jones
242, Gerry Jones
243. Judy Jones
244. Kathy Jones
245, Linda Jones
246, Marlene Jones on behalf of the Estate of Loretta Emond Stidham

247. Stewart Jones
248. Troy Jones,
249. Betty Jordan
250. Betty Kelly
251, April Keltner Nuxoll

252. Patricia Kennedy
253. Gerald King
254, Katherine King
255. Pattie Kitts
256, Betty Kluck
257. Lucille Krey
258. Bill Lady on behalf of the Estate of Mary Lady

259. Linda Larkins
260. Angela Lewis-Mullinnix

261. Emily Lewis
262. Beverly Little
263. Sandra Dee Littleton
264, Lois Lockard on behalf of the Estate of Lloyd Lockard

265, Linda Long
266, Sherry Long
267, Kathy Lovan-Day

6
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314, Kathy Nolan
315, Sheila Nolan
316, Glenora Pace
317. Bertha Pack
318, Raymond Parker
319. Louverna Parks
320, Myrtle Parris
321, Jessie Parsons
322. Angela Peace
323, Judith Peck Wageman
324, Lisa Peek (aka Linda Peek)

325. Recie Pennington
326. Helen Perkins
327. Jeff Perkins
328, Joe Ann Perkins Spencer
329. Stacy Perkins
330. Joy Perry on behalf of the Estate of Milton Lewis

331. Doris Phelps
332, Norma Pickett
333, Sonja Pickett
334, Kathy Pollitte
335, Brian Powell
336, Maiy P'pool (aka Mary P'poole)

337, Trena Preston
338. Suzanne Price
339, Rita Profitt-Norman
340. Lynne Pursel
341, Sharon Rainwater
342, Billie Reese
343, Brenda Rentas on behalf of the Estate of Anthony Rentas

344. Arlie Rhodes
345, Evelyn Rhodes
346, Raymond Riley
347, Levetta Riviera (aka Levetta Rivera)

348. Odena Roaden
349, Billie June Roberts
350, Dyan Roberts
351, Patricia Roberts
352. Renee Roberts
353, Patricia Robinson
354, Fetina Robison (aka Fetina Robinson)

355. Carol Rogers
356. Cathy Rose
357. Viva Rose (aka Vina Rose)

358. Larry Roseberry, Jr, on behalf of the Estate of Larry Roseberry, Sr,

359. Bobby Sallee

8
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360, Mary Sams
361, Kathy Sands
362, Justus Scharold
363, Crystal Seals-Gibson
364. Maxine Seals
365, Claudia Sebastian-Shepard
366, Lisa Sexton
367. Monica Sexton
368, Terry Shanks
369. Margaret Sharon
370. Michelle Sharpe Roberts
371. Debra Shepherd
372, Janet Short
373. Linda Caudill on behalf of the Estate of Laureda Short

374, Monica Shuffett
375, Loretta Sidwell
376, Rosemary Simons
377. Ada Sizemore
378, April Slatten-Jones
379, Carole Slone
3 80. Barbara Smith
381. Elaine Smith
382. Freda Smith
383, Wesley Smith on behalf of the Estate of Sharon Smith

381, Peggy Spears
385. Cora Stapleton
386, Debbie Staton
387. Paul Stauffer
388. Carina Stearn
389, Connie Stephens
390, Nancy Stephens
391. Iva Stevens
392. Sharon Stevenson
393, Marlene Stewart
394. Betty Stone
395. Lesta Stout
396, Donna Stroinowslcy
397, Connie Sturgill
398. Shirley Sudduth on behalf of the Estate of Marjorie Sudduth

399. Pam Sullivan and Sharon Stephens on behalf of the Estate of Rebecca Lovell

400, Mildred Swanson
401, Lisa Swiger
4 02, Ella Tackett
403. Patty Tackett
404. Priscilla Tafolla
405, Charles Tapley

9
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406, Ella Taylor
407, Linda Taylor
408. Mary Taylor
409. Jeanne Thomas (aka Deanna Thomas)
410, Elizabeth Thompson-Washburn
411, Karen Thompson MeClain
412. Nancy Thompson
413, James G. Thurman
414. Lisa Grant Thurman
415, Steve Toiler on behalf of the Estate of Linda Toler

416. Roy Toler
417. Elizabeth Trent
418, Jenny Trimble
419, Joetta Tucker
420, Deborah Turner
421. Drueilla Turner
422. Marie Turner
423, Patricia Turner
424, Valorie Turner
425, Linda Vance
426, Linda Vanarsdall-Collins
427. Debbie Vogt Schneider
428, Bobbie Walker
429, Loraine Wallen
430, Cindy Walters
431, Betty Ward on behalf of the Estate of Martin Ward

432, Wanda Watkins
433, Cheryl Watson
434, Irene Wells
435, Joyce Goff Wells
436, Judy Whitaker
437. Kim White
438, Mary White
439. Patricia White
440, Catherine Whitlock
441, Joyce Whitt
442. Betty Widnes (aka Betty Widener)
443, Peter Wilds
444, Carol Quisenberry Williams
445, Todd Williams on behalf of the Estate of Gloria Williams

446. Bethany Wil]inger
447, Geneva Wilson
448. Robert Wilson
449. Melody Winer
450, Connie Wolfe
451, Bill Wombles

10



Case: 1:15-cv-00083-MRB Doc #: 9-3 Filed: 02/12/15 Page: 15 of 17 PAGEID #: 235

452, Amanda Edwards Wood
453. Artie Woods
454, Fern Wooten
455, Deborah Wright
456, Edwina Wright
457. Roger Wright
458. Sandra Wright
459. Tammy Wright
460. Doyle Yaney
461, Sheila Yates
462, Karen Young
463, Sandra Zeman

11
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, 05-CI-436

MILDRED ABBOT'', et al,

v.

STANLEY M. CHESLEY, et al,

PLAINTIFFS

DEFENDANTS

ORDER

This matter having come before the Court on Defendant Stanley M, Chesley's

("Chesley") Motion to Clarify Judgment With Respect to Identification of, the Court having

considered the arguments of counsel and being otherwise sufficiently advised:

IT IS HEREBY ORDERED THAT Chesley's Motion is GRANTED.

IT IS FURTHER ORDERED THAT Plaintiffs shall file with the Court a "Designation

of Parties Plaintiff' that shall specifically identify — by first and last name, and by capacity

(whether individual or representative) — each and every person represented as a Plaintiff in this

action and, for each Plaintiff so identified, list the amount of the $42 million judgment

represented by that Plaintiff's individual claim,

IT IS FURTHER ORDERED THAT twenty (20) days after the filing of Plaintiffs'

Designation as provided above, if no other objection is raised, the Court's Amended Order

t,,ntered September 19, 2014 shall be deemed to refer to the Plaintiffs and award damages, as to

each Plaintiff, as identified in the Designation,

JUDGE, BOONE CIRCUIT COURT

DATE: 
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Tendered by:

Sheryl G, Snyder (KBA No, 66290)
Griffin Terry Sumner (KBA No, 85799)
J. Kendrick Wells IV (KBA No, 90209)
FRosT BROWN TODD LLC
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No, 04705)
BENTON, BENTON & LUEDEKE
528 Overton Street
P.O, Box 72218
Newport, KY 41072-0218
Phone; (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M Chesley

CLERK'S CERTIFICATE OF SERVICE

I hereby certify a copy of the foregoing Order was served by U,S, Mail this
 , 2014 to the following:

Anp„cla M. Ford
Clu.'vy Chase Plaza
830 Euclid Avenue, Suite 311
Lexington, KY 40502

William T, Ramsey
Neal & Harwell, PLC
150 Fourth Ave, North, Ste. 2000
Nashville, TN 37219

Mary E. Meade-McKenzie
105 Seahawlc Drive
Midway, KY 40347

0118087 0571145 4834-4687-9263v1

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R. Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C. Conner, Jr.
504 N. Cross Street
P.0, Box 177
Albany, KY 42602

2

day of

Sheryl CY, Snyder
Griffin Terry Sumner
FROST BROWN TODD LLC
400 West Market Street, 32"
Floor
Louisville, KY 40202

Frank V. Benton, IV
BENTON, BENTON & LUEDEKE
528 Overton Street
P,0, Box 72218
Newport, KY 41072-0218

CLERK, BOONE CIRCUIT COURT
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. O5-CI-436

MILDRED ABBOTT, et al.

v.

STANLEY M. CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

NOTICE — MOTION — ORDER

NOTICE

Please take notice that at the Court's regular motion hour on Thursday, November 13,

2014, at 9:00 a.m., or as soon thereafter as counsel may be heard, Defendant Stanley M. Chesley

("Chesley") will present the following Motion for the Court's consideration:

DEFENDANT STANLEY M. CHESLEY'S
MOTION TO VACATE JUDGMENT PURSUANT TO CR 60.02

On October 22, 2014, this Court granted Plaintiffs' "Motion to Clarify Prejudgment and

Post Judgment Interest" and entered a "Second Amended Judgment," supplanting the Court's

September 19, 2014 Amended Order. The clerk did not serve Chesley's counsel (including the

undersigned and his co-counsel, Mr. Benton) with a copy of the Second Amended Judgment.

Chesley's counsel first learned of the ruling on November 6, 2014, upon receiving and reviewing

Plaintiffs' response to Chesley's motion to clarify the September 19th judgment.

The Second Amended Judgment is void because it does not name the judgment creditors

or the amounts awarded to each Plaintiff — and that information cannot be reliably determined

from the current record, Accordingly, the judgment should be set aside under CR 60.02.

Plaintiffs' counsel should tender a proposed judgment that provides the identities of the

judgment creditors and the amount awarded to each --- reduced by the amounts already recovered

from Messrs. Gallion, Cunningham and Mills.
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I. The Second Amended Judgment is void for uncertainty.

CR 60.02 provides that a court may "relieve a party— from its final judgment, order, or

proceeding..." for a number of reasons, including when "the judgment is void[.j" As with the

Court's September 19th Amended Order, the Second Amended Judgment is void because it does

not sufficiently identify the persons in whose favor judgment is being entered, nor is it possible

to determine their identities from the record,

"A judgment record or docket should afford definite and reliable information as to the

parties for and against whom the judgments contained in it arc rendered," 46 Am, JUR, 2o

Judgments § 126 (2014). As another treatise explains:

A judgment must designate the parties for and against whom it is rendered, or it

will he void for uncertainty. The designation of the parties should be made with

sufficient certainty to enable the clerk to issue execution. This may he done by
naming them correctly or by describing them in such terms as will identify them
with certainty.

49 C.J.S.Judgments § 117 (2014). And see Montgomery v, Viers, 130 Ky, 694, 114 S.W. 251

(1908) ("In specifying the relief granted, the parties of and for whom it is given must, of course,

be sufficiently identified,") (citation omitted).

This case was initially filed as a putative class action on behalf of "all individuals who

were prescribed the diet drug Fen-Phen in Kentucky and were members of a class action filed in

Boone County, Kentucky„, styled Johnetta Moore, et. al, v. A. H. Robins, et, al,, 98-CI-795,"

also known as the Guard case.2 The caption of the original Complaint in this case listed 37

named Plaintiffs (although only 36 were specifically described in the body of the Complaint).

Over the course of this action, Plaintiffs' counsel filed several amended complaints, adding

I See Chesley's Motion to Clarify Judgment With Respect to Identification of Plaintiffs and Amount
Awarded to Each Plaintiff (Oct. 20, 2014).

2 Pls.' Complaint, ¶ 1 (Dec. 30, 2004).

2
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named Plaintiffs to the case. In 2007, Plaintiffs sought leave to file a Seventh Amended

Complaint, which removed all references to class allegations and class certification so that it

stated only individual claims by the named Plaintiffs.3 Shortly thereafter, Plaintiffs requested

leave to file an Eighth Amended Complaint.` The Eighth Amended Complaint lists 418

individuals as Plaintiffs, plus one name that appears in the caption only as "Jones." Plaintiffs'

"Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees," filed in

connection with the Eighth Amended Complaint, lists the Guard settlement funds received by

only 416 individuals.5

Including the various Complaints, Plaintiffs' Notice of Cross-Appeal to the Kentucky

Court of Appeals, and Plaintiffs' Motion for Discretionary Review to the Kentucky Supreme

Court, Plaintiffs' counsel appears to have identified 463 separate individuals as Plaintiffs in this

action, The Guard settlement included 431 individual plaintiffs.6 On the current record, there is

no way to reliably identify which of those individuals (or their representatives) are currently

Plaintiffs in this action and beneficiaries of the Court's September 19, 2014 judgment, In the

absence of a definitive and reliable identification of the Plaintiffs' identities in the record, the

Court's September 19, 2014 judgment is not sufficiently certain to be enforceable.

The judgment is also uncertain as to the amount awarded to each Plaintiff, Hatahley v.

US., 351 U.S, 173, 182 (1956) (in action by 30 plaintiffs for loss of horses, trial court's "lump

sum" award of damages was inadequate for appellate review and case remanded for

apportionment of award among the individual plaintiffs). This case has not been certified as a

3 Pls.' Supp, Mot. to File Seventh Amend. Compl. (Aug. 3, 2007).

Pls.' Mot, to File Eighth Amend. Compl. (Aug. 14, 2007),

5 Notice of Filing Revised Summary of Misappropriated Settlement Funds and Attorneys' Fees, Exh. 13
"Settlement Funds Analysis" (Aug, 14, 2007).

6 Abbot! v. Chesley, 413 S,W,3d 589, 596 (Ky, 2013).

3
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class action; the Plaintiffs have only individual claims. The Court's judgment does not specify

the amount awarded to each Plaintiff and there is insufficient information in the record from

which to determine those amounts. Furthermore, the $42 million amount was calculated by

Judge Wehr as a "baseline" award — without clarification of the percentages or amounts

awarded to each Plaintiff, it is impossible to calculate the amount of each Plaintiffs remaining

damages claims, if any.

Accordingly, the Court should vacate its Second Amended Judgment as it is a void

judgment.

H. Alternatively, the Court should vacate and re-enter the Second Amended Judgment
to permit Chesley's counsel to file a Rule 59 motion.

Due to an error by the Court's clerk, Chesley's counsel did not become aware of the

Second Amended Judgment until more than ten days after its entry. Chesley was thus deprived

of the opportunity to file a motion to vacate the judgment under Rule 59. CR 59,05 ("A motion

to alter or amend a judgment, or to vacate a judgment and enter a new one, shall he served not

later than 10 days after entry of the final judgment"), Accordingly, it is appropriate for this

Court to vacate and re-enter that judgment to afford Chesley the procedural remedies provided

by the civil rules. See Kurtsinger v. Bd. ofTrs. nfKy, Ret, Sys., 90 S.W.3d 454 (Ky. 2002).

In Kurtsinger, the trial court entered summary judgment in favor of the defendants and

the plaintiffs filed a motion to alter, amend or vacate the order under Rule 59. The trial court

denied the motion, but notice of entry of the order was only sent to the defendants and not to the

plaintiffs. The plaintiffs did not become aware of the ruling until more than 40 days later and,

upon learning of the order, the plaintiffs immediately filed a motion under CR 60.02 requesting

the trial court to vacate the order and reenter it as a new order to permit plaintiffs to file a timely

7 Order, p. 3 (Aug, 1, 2007).

4
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notice of appeal from the ruling, The trial court granted the motion and the Kentucky Supreme

Court affirmed, noting that CR 60,02 "is designed to allow trial courts a measure of flexibility to

achieve just results and thereby provides the trial court with extensive power to correct a

judgment," id, at 456 (citations and internal quotations omitted), The Supreme Court observed:

"The trial judge clearly believed himself or his office staff (not Appellants) to have been

culpable in the error that prevented Appellants from learning of entry of the June 29 order, and in

our view, CR 60,02 was adopted for such circumstances." Id.

Likewise, here, the Court's Second Amended Judgment was not served on Chesley and

Chesley's counsel, through no fault of their own, did not learn of the order until November 6th,

Accordingly, if the Court declines to vacate the Second Amended Judgment for the reasons set

forth above, Chesley requests in the alternative that the Court vacate and reenter the order to

preserve Chesley's right to file a motion under Rule 59,

5
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Respectfully submitted,

"11104 .444 
Sheryl (P, r, nyder (KBA0o, 66290)
Griffin Terry Sumner ( :A No. 85799)
J, Kendrick Wells IV (KBA No. 90209)
FROST BROWN TODD LLC
400 West Market Street, 32n

d Floor
Louisville, KY 40202
Phone; (502) 589-5400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No, 04705)
BENTON, BENTON & JAMMU
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Counsel for Defendant Stanley M. Chesley

6



Case: 1:15-cv-00083-MRB Doc #: 9-4 Filed: 0211.2115 Page: 7 of 9 PAGEID #: 244

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing has been served via U,S, Mail (unless

otherwise indicated) this 10th day of November, 2014 on:

Via electronic and U,S Mail
amfordawindstream,net
Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Avenue North, Suite 2000
Nashville, TN 37219

Mary E. Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

Mitzy L, Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R, Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C, Conner, Jr,
504 N. Cross Street
P,0, Box 177
Albany, KY 42602

Counsel ley M, Chesley

7
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO, 0.5-CI-436

MILDRED ABBOTT, et al.

v.

STANLEY M. CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

ORDER

This matter having come before the Court on Defendant Stanley M. Chesley's

("Chesley") Motion to Vacate Judgment Pursuant to CR 60,02, the Court having considered the

arguments of counsel and being otherwise sufficiently advised:

IT IS HEREBY ORDERED THAT Chesley's Motion is GRANTED,

IT IS FURTHER ORDERED THAT the Court's "Second Amended Judgment,"

entered on October 22, 2014, is hereby VACATED,

JUDGE, BOONE CIRCUIT COURT

DATE: 
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Tende

Ai11 4 4tA

Sheryl G, 'F der (KBA io, 66290)
Griffin Terry Sumner ( A No, 85799)
J. Kendrick Wells IV (KBA No. 90209)
FROST BROWN TODD LLC
400 West Market Street, 32" Floor
Louisville, KY 40202
Phone: (502) 589-5400
Fax: (502) 581-1087

Frank V, Benton, IV (KBA No, 04705)
BENTON, BENTON & LUEDEKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218
Phone: (859) 291-0500
Fax: (859) 291-4050

Omni for Defendant Stanley M Chesley

CLERK'S CERTIFICATE OF SERVICE

I hereby certify a copy of the foregoing Order was served by U.S, Mail this day of
, 2014 to the following:

Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

William T. Ramsey
Neal & Harwell, PLC
150 Fourth Ave. North, Ste. 2000
Nashville, TN 37219

Mary E. Meade-McKenzie
105 Seahawk Drive
Midway, KY 40347

0118087.0571145 4832.3549-1104v3

Mitzy L, Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Michael R, Dowling
P.O. Box 1689
Ashland, KY 41105-1689

Luther C, Conner, Jr.
504 N, Cross Street
P.O. Box 177
Albany, KY 42602

2

Sheryl G, Snyder
Griffin Terry Sumner
FROST BROWN TODD LLC
400 West Market Street, 32'
Floor
Louisville, KY 40202

Frank V, Benton, IV
BENTON, BENTON & LUEDRKE
528 Overton Street
P,O, Box 72218
Newport, KY 41072-0218

CLERK, BOONE CIRCUIT COURT
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. 05-CI-00436

MILDRED ABBOTT, et al.

V.

STANLEY M. CHESLEY, et al.

PLAINTIFFS

DEFENDANTS

ORDER

This matter comes before the Court upon Defendant Stanley M. Citesley's Motion to

Reconsider and Vacate Order Granting Partial Sutnmary Judgment. The Court having reviewed

the memorandums filed by the parties and being in ail ways sufficiently advised;

IT IS ORDERED AND ADJUDGED that the Defendant's Motion is DENIED.

DATED this  day of September 2014.

JAMES R. SCHRAND, *JUDGE
BOONE CIRCUIT COURT

COPIES TO: ALL ATTORNEYS AND PARTIES OF RECORD
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1'14,

COMMONWEALTH OF KENTUCKY

BOONE CIRCUIT COURT

DIVISION III

CASE NO, 05-CI-00436

MILDRED ABBOTT, et al.

v,

STANLEY M. CITIESLEY, et al,

twt-i,c1.)
BOONE CliCaliDISTRICT 

COUFI)

NOV 2 ft 2014
MU 'AY, CLERK

D C

PLAINTIFFS

DEFENDANTS

ORDER

This matter is before the Court on Def
endant Stanley M. C.'hesley's Motion to C

larify

Judgment With Respect to Identificatio
n of Plaintiffs and Amount Awarded to E

ach Plaintiff,

and on Defendant Stanley M. Chesley
's Motion to Vacate Judgment Pursuant to

 CR 60,02, The

Court having reviewed the Motions and th
e memoranda filed by the parties, and havi

ng heard

from counsel, and being in all ways suf
ficiently advised;

IT IS ORDERED AND ADJUDGE
D that Defendant Stanley M. Chesley's Moti

on to

Clarify Judgment With Respect to Ide
ntification of Plaintiffs and Amount Aw

arded to Each

Plaintiff is DENIED,

IT IS FURTHER ORDERED AND ADJ
UDGED that Defendant Stanley M. Che

sley's

Motion to Vacate Judgment Pursuant
 to CR 60.02 is DENIED.

DATED this clay o[ November, 2014,

JAM SCHRANIMUDG

B() E CIRCUIT COURT

COPIES TO: ALL ATTORNEYS AND PA
RTIES OF RECORD
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION HI
CASE NO, 05-CI-00436

EID #: 249

ENTERED
PONE CIRCUIT/DISTRICT COURT

OCT 2 2 2014

BY: 0,C

MILDRED ABBOTT, et al. PLAINTIFFS

V.

STANLEY M. CHESLEY, et al. DEFENDANTS

SECOND AMENDED JUDGMENT 

This Court conducted a hearing in this matter on July 15, 2014 on Plaintiffs' Motion for

Partial Summary Judgment as to Defendant Stanley M. Chesley ("Chesley"). The Plaintiffs were

represented by Hon. Angela Ford. The Defendants were represented by Hon. Sheryl G. Snyder

and Hon. Frank V. Benton, IV. The Court having reviewed Plaintiffs' Motion, Chesley's

Response, Plaintiffs' Reply, having heard argument from counsel, and being in all ways

sufficiently advised, finds as follows:

This Court, by the March 8, 2006 Order of Senior Status Judge William Wehr, previously

granted summary judgment against Defendants William J. Gallion, Shirley Allen Cunningham, Jr.

and Melbourne Mills, Jr. on Plaintiffs' breach of fiduciary duty claims in their representation of

Plaintiffs in the Darla Guard, ei al. v. A.H. Robbins Company, ei al. lawsuit which involved

injuries Plaintiffs suffered as a result of ingesting the "fen-phen" diet drug. The Court awarded

damages in the amount of $42 million (by Order of August 1, 2007) and ruled the Defendants

were jointly and severally liable to the Plaintiffs. The Supreme Court of Kentucky affirmed the

partial summary judgment against Gallion, Cunningham and Mills, including that each was

jointly and severally liable for the amounts owed. Plaintiffs now ask this Court to order summary

judgment on their breach of fiduciary claims against Chesley, that Chesley be jointly and
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severally liable with Gallion, Cunningham and Mills for the amounts owed to Plaintiffs, and that

Chesley disgorge all fees he collected in the Guard matter.

The Kentucky Bar Association instituted disciplinary proceedings relating to Chesley's

actions in the Guard matter in Kentucky Bar Association v. Chesley, KBA File 13785. The Trial

Commissioner conducted a hearing and found that Chesley had violated eight (8) different ethics

rules, The Trial Commissioner recommended that Chesley be permanently disbarred from the

practice of law in Kentucky, and that he pay $7,555,000.00 in restitution to the Guard case

clients. The Board of Governors of Kentucky adopted the Trial Commissioner's Report. The

Supreme Court of Kentucky found Chesley guilty of violations of eight provisions of SCR 3.130

and followed the Board's recommendation that Chesley be permanently disbarred. The Supreme

Court did not order that Chesley pay restitution. Kentucky Bar Ass'n v, Chesley, 393 S.W.3d 584

(Ky. 2013).

Plaintiffs argue that summary judgment is appropriate as to their breach of fiduciary duty

claims through the doctrine of issue preclusion or collateral estoppel. Issue preclusion would bind

Chesley to the factual and legal determinations made in the disciplinary proceedings before the

Trial Commissioner, the Board of Governors, and the Supreme Court of Kentucky regarding the

settlement of the Guard matter that resulted in his disbarment, Chesley disagrees.

The Trial Commissioner found, and the Supreme Court ratified, that Chesley violated the

following specific provisions of SCR 3.130:

SCR 3.130-1.5(a) by accepting over $20 million in attorney's fees, which exceeded the

amount established by client contracts and contracts with co-counsel, and which were otherwise

unreasonable.

2
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SCR 3.130-1.5(c) by failing to provide clients with a written statement of the outcome of

the matter, as well as the remittance to the client and the method of its determination. The

contractual contingency fee contracts for the clients were either for 30% or 33 1/3% plus expenses

of up to 3%, A 49% contingency fee was actually charged to the clients. Chesley's contractual

agreement with class counsel was for 21% of fees upon successful settlement of the case, which

should have been $12,941,638.46 and not the $20 million plus he received. He was paid

$7,555,000 in excess of his proper fee.

SCR 3.130-1.5(e)(2) by dividing fees without consent of clients.

SCR 3,130-5.1(c)(1) by knowingly ratifying specific misconduct of other lawyers,

SCR 3.130-1.8(g) by representing two or more clients in making an aggregate settlement

of the claims without consent of the clients or disclosure to them of the existence and nature of all

claims. Chesley was class counsel pursuant to his agreement with Gallion, Cunningham and

Mills and therefore had the same duties as them with regarding the requirements of SCR 3.130-

1,8(g).

SCR 3.130-3.3(a) by making a false statement of material fact to the tribunal.

SCR 3.130-8.1(a) by making a false statement of material fact in connection with a

disciplinary matter.

SCR 3.130-8.3(c) (now SCR 3.130-8.4(c)) by engaging in conduct involving dishonesty,

fraud, deceit or misrepresentation.

Issue preclusion, also known as collateral estoppel, "allows the use of an earlier judgment

by one not a party to the original action to preclude relitigation of matters litigated in the earlier

action." Miller v. Admin. Office of Courts, 361 S.W.3d 867 (Ky. 2011), A non-party in the former

action may assert res judicata, a close cousin to issue preclusion, against a party to the former

3
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action as long as the party against whom res judicata is pleaded had a realistically full and fair

opportunity to present his case. Id. (quoting Moore v, Commonwealth, 94 S.W.2d 317 (Ky. 1997).

Additionally, the Supreme Court has addressed whether administrative agencies acting in a

judicial capacity are entitled to the same res judicata effect as judgments of a court, finding that

they do. Ky. Bar Ass 'n v. Harris, 269 S.W.3d 414 (Ky. 2008).

Chesley's hearing before the Trial Commissioner was held November 5-6 and 12-13, 2009

before Judge Rod Messer and continued to September 13-15 and 20-24, 2010 before Judge

William L. Graham. Chesley was represented at various times by Kent Westberry, Esq., James

Gary, Esq., Frank Benton, IV, Esq., Scott Cox, Esq., Mark Miller, Esq., Sheryl Snyder, Esq. and

Hon. Susan Dlott. Prior to the hearing, the testimony of five out of state witnesses was provided

by video depositions, including 44 exhibits, During the several days the hearing was held, a total

of 43 witnesses gave testimony either in person or by deposition, with the Trial Commissioner

considering 124 exhibits. Additionally, the Trial Commissioner allowed time for the parties to

submit briefs at the conclusion of the Hearing. The Court finds Chesley had a realistically full

and fair opportunity to present his case before the Trial Commissioner.

Certain elements must be met for issue preclusion to operate as a bar to further litigation:

"(1) at least one party to be bound in the second case must have been a party in the first case; (2)

the issue in the second case must be the same issue as the first case; (3) the issue must have been

actually litigated; (4) the issue was actually decided in that action; and (5) the decision on the

issue in the prior action must have been necessary to the court's judgment and adverse to the party

to be bound." Id. quoting Yeoman v. Commonwealth Health Policy Bd. 983 S.W.2d 459 (Ky.

1998).

4
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The Court finds these elements have been met with regard to Plaintiffs' Motion in this

matter and the findings in KBA v. Chesley, Chesley was a party bound by the KBA matter. The

facts and circumstances at issue in the instant Motion were those at issue in the KBA matter. The

facts and circumstances were litigated in the KBA matter before the Trial Commissioner at a

hearing held November 5-6 and 12-13, 2009 and September 13-15 and 20-24, 2010, and reviewed

by the Board of Governors and the Supreme Court of Kentucky. The Trial Commissioner made

factual findings and legal conclusions, which were adverse to Chesley, and which were affirmed

by the Board of Governors and the Supreme Court of Kentucky, said facts being those at issue in

the instant Motion. The factual findings and legal conclusions by the Trial Commissioner, the

Board of Governors and the Supreme Court of Kentucky were necessary for the outcome of the

KBA matter.

This Court finds Chesley is bound by the factual findings and legal conclusions in the

KBA matter. The Supreme Court found that by entering into an agreement with Gallion,

Cunningham and Mills, Chesley signed on as co-counsel and was one of the attorneys

representing the Plaintiffs in the Guard matter. He, therefore, assumed the same ethical

responsibilities as Gallion, Cunningham and Mills, and the same responsibilities he would have

with any other client. Kentucky Bar Ass'n v, Chesley, Chesley had the duty to know his fee

responsibilities to his clients, specifically that he was to receive no more than 21% of one-third of

the $200,450,000.00 settlement, $14,031,500.00. Id Chesley received $20,497,121.81. Id. The

Supreme Court found that Chesley knowingly participated in a scheme to skim millions of dollars

in excess attorney's fees from unknowing clients, and that he received and retained fees that he

knew were improperly taken. Id. The Supreme Court further found that he purposefully

attempted to avoid conversation and correspondence that would expose his knowledge of the

5
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nefarious schemes of his co-counsel. Id. This Court finds that no genuine issues of material fact

exist, and summary judgment is appropriate on Plaintiffs' Breach of Fiduciary claims. Chesley

entered into an attorney-client relationship with the Plaintiffs in Guard. He breached his duty by

accepting excess fees in the amount of $6,465,621.81. Chesley's conduct caused Plaintiffs to

receive only a portion of the settlement monies they were entitled to.

Plaintiffs also asks the Court to order that Chesley is jointly and severally liable with

Gallion, Cunnigham and Mills for the monies owed to Plaintiffs. The Supreme Court of

Kentucky affirmed Judge Wehr's finding in this matter that Gallion, Cunningham and Mills were

jointly and severally liable to Plaintiffs. The Supreme Court found that Gallion, Cunningham and

Mills breached attorney-client contracts and therefore joint and several liability is not precluded

by KRS 411.182. The Supreme also found that by the manner in which Gallion, Cunnungham

and Mills combined their efforts in the Fen-Phen litigation, they engaged in a joint enterprise, or

joint adventure, an informal partnership existing for a limited purpose and duration, for which

joint and several liability is properly assessed under KRS 362.220. Abbott v. Chesley, 413 S.W.3d

589 (Ky. 2013).

The Supreme Court enumerated the essential elements of a joint enterprise: (1) an

agreement, express or implied, among the members of the group; (2) a common purpose to be

carried out by the group; (3) a community of pecuniary interest in that purpose among the

members; and (4) an equal right to a voice in the direction of the enterprise. /d, citing 1114ff v.

Rosenberg, Ky., 496 S.W.2d 352 (1973). The Supreme Court adopted the findings of the Trial

Commissioner in KBA v, Chesley, and this Court found above that issue preclusion bars the

further litigation of Plaintiffs' breach of fiduciary duty claims against Chesley.

6
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This Court now finds that no genuine issues of material fact exists, and as a matter of law

Chesley is jointly and severally liable with Gallion, Cunningham and Mills for the $42 million in

damages awarded the Plaintiffs against Gallion, Cunningham and Mills by this Court's Order of

August 7, 2007. Chesley signed on as co-counsel representing the Plaintiffs in the Guard matter

when he entered into his fee-division contract with Gallion, Cunningham and Mills. Chesley

shared the common purpose to be carried with Gallion, Cunningham and Mills. They agreed on

how they would share the work and how they would share the profits. Chesley maintained a

voice in the managerial control of the enterprise. The Court therefore finds that pursuant to KRS

362.220, Chesley is jointly and severally with Gallion, Cunningham and Mills for the damages

the Plaintiffs suffered.

THEREFORE, IT IS HEREBY ORDERED AND ADJUDGED that Plaintiffs' Motion

for Partial Summary Judgment is GRANTED as to Plaintiffs' Breach of Fiduciary claims against

Stanley M. Chesley.

IT IS FURTHER HEREBY ORDERED AND ADJUDGED that Stanley M. Chesley is

jointly and severally liable with Defendants William J. Gallion, Shirley Allen Cunningham, Jr,

and Melbourne Mills, Jr. for the existing judgment amount of $42 million owed to Plaintiffs,

along with pre-judgment simple interest at a rate of 8% per annum from April l, 2002, and post-

judgment interest compounded annually at the rate of 12% per annum thereon from the date of

this Judgment.

IT IS HEREBY ORDERED AND ADJUDGED that Plaintiffs' Motion for Partial

Summary Judgment as to disgorgement is DENIED.

This Order is Final and Appealable. There is no just cause for delay.

DATED this day of October, 2014.

7
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

STANLEY M. CHESLEY,
•

Plaintiff, 
Civil Action No. 1:15-cv-83

•
vs. • Judge Michael R. Barrett

ANGELA M. FORD, ESQ. • ORDER
and

UNKNOWN RESPONDENTS,

Defendants.

This matter is before the Court on Defendant Angela M. Ford's Motion to Dismiss

the Complaint. Having considered the arguments of the parties, the Court finds the

Motion to be well-taken. Accordingly,

IT IS ORDERED that Defendant's Motion to Dismiss is hereby GRANTED.

Date: 
Honarable Michael R. Barrett,
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

STANLEY M. CHESLEY,

Plaintiff,
vs.

ANGELA M. FORD, ESQ.
and

UNKNOWN RESPONDENTS,

Defendants.

: Civil Action No. 1:15-cv-83

Judge Peter C. Economus

MOTION BY DEFENDANT ANGELA
FORD TO DECLARE THE
RESTRAINING ORDERS DISSOLVED
OR TO DISSOLVE THEM

EXPEDITED HEARING REQUESTED

Pursuant to 28 U.S.C. § 1450 and Federal Rule of Civil Procedure 65(b),

Defendant Angela M. Ford, Esq. ("Ford") hereby moves the Court to declare the

restraining orders entered by the state court prior to removal of this action dissolved by

operation of law because those orders have exceeded the time period for temporary

restraining orders provided in Federal Rule of Civil Procedure 65(b)(2). If the Court

determines that the orders did not dissolve by operation of law, then Ford respectfully

requests that the Court dissolve the restraining orders imposed by the state court. These

orders are invalid for numerous reasons, including that Ohio does not have jurisdiction

over Ford, and Plaintiff Stanley M. Chesley ("Chesley") has failed to demonstrate any of

the relevant factors required for implementation of injunctive relief. Accordingly, Ford

expressly preserves, and does not waive, her right to challenge the Court's personal

jurisdiction over her. This motion is supported by the attached Memorandum of

Support.
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Respectfully submitted,

/s/ Brian S. Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Email:brian.sullivan Rdinsmore.com 

christpn.steimie(a)dinsmore.com

Attorneys for Defendant
Angela M. Ford, Esq.
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MEMORANDUM IN SUPPORT

I. Introduction

According to an Ohio state court, the judgment creditors of Chesley, who hold a

valid and enforceable Kentucky judgment (the "Kentucky Judgment"), are prohibited

from enforcing this judgment, at some point in the future, if and when they come to

Ohio to domesticate their judgment against Chesley, even if they follow Ohio law—

despite the fact that there is no stay of enforcement of the judgment and Chesley has not

posted any bond of any kind. The imposition of such egregious restraint is

impermissible.

Aside from the egregious nature of the orders at issue, they have already lapsed

under the time limits provided in Federal Rule of Civil Procedure 65(b)(2). When Ford

removed this case to this Court, it became subject to federal law, including the provision

of Federal Rule of Civil Procedure 65(b)(2) limiting the duration of temporary

restraining orders. Accordingly, the temporary restraining orders entered by the state

court expired, at the latest, 14 days after Ford removed this case.

Even if this Court were to determine that the orders did not dissolve by operation

of law, they are invalid for a multitude of reasons. As a threshold issue, Ohio courts lack

jurisdiction over Ford, and therefore have no power to enjoin her actions. The orders

also blatantly violate the Full Faith and Credit Clause of Constitution because they

conflict with a Kentucky judgment. The orders are also contrary to Ohio law because

they provide Chesley with relief to which he is not entitled under Ohio law, while at the

same time prohibiting Ford from collecting a valid and enforceable Kentucky judgment

on behalf of her clients—even if she complies with Ohio law regarding the enforcement

3
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of foreign judgments in Ohio. By the same token, the orders interfere with discovery

methods available to the judgment creditors under Kentucky law.

Most importantly, the Ohio state court never should have entered the orders

because Chesley cannot satisfy the relevant factors necessary for injunctive relief. There

is no irreparable harm, which is a dispositive factor requiring denial of injunctive relief.

The only thing at issue in this case is money—collection of a judgment against Chesley.

Any possible future errors associated with the collection can be resolved through

monetary relief. Moreover, as demonstrated in Ford's Motion to Dismiss (Doc. 9),

Chesley has no chance of success on the merits of his Complaint.

Incredibly, the restraining orders were entered even though a Kentucky court has

already considered the issues raised in both Chesley's Complaint and his request for

injunctive relief. Undeterred, Chesley has come to Ohio, impermissibly seeking a

different answer to these same questions. Now he has sued his judgment creditors'

attorney, Ford, seeking to prohibit her from enforcing the Kentucky Judgment on behalf

of her clients. And incredibly, the Ohio state court has rewarded Chesley's blatant end-

run around the Kentucky court's rulings regarding its judgment and effectively granted

Chesley a stay of enforcement of a valid and enforceable Kentucky judgment. This Court

must either declare the restraining orders dissolved pursuant to Federal Rule of Civil

Procedure 65(b)(2) or dissolve them as improper preliminary injunctions.

4
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II. Factual Background'

On January 6, 2015, Chesley filed a declaratory action seeking an Ohio court's

order that his judgment creditors could not move to enforce a valid and enforceable

Kentucky judgment in Ohio until they disclosed: (1) the identities of the judgment

creditors, (2) the amount remaining to be paid on the judgment, and (3) the details

related to previous collection activities on the judgment. (Doc. 1-1, Chesley Verified

Complaint ("Chesley compl."), at 11-12). Chesley requested such relief despite the fact

that he has not posted a supersedeas bond in Kentucky, which is required under

Kentucky law to stay enforcement of the judgment.

On January 7, 2015 (the day after Chesley filed this action), an Ohio state court

entered an ex parte restraining order. (Doc. 1-1 at 89-97, Ex Parte Order). On January

14, 2015, the court held a hearing at which Ford was not present. Following that

hearing, the judge issued a second restraining order which, by its terms, lasts at least

until March 4, 2015. (Doc. 1-1, at 106-09, Restraining Order). While the second

restraining order entered by the Ohio state court states that Ford had "actual notice" of

the January 14, 2015 hearing, it is important to note that neither Chesley's counsel nor

the Ohio state court had any intention of holding a hearing on Chesley's motion for

preliminary injunction on January 14, 2015. The electronic mail exchanges between

Ford and Chesley's counsel and between Chesley's counsel and another lawyer make

clear that Chesley and the Ohio state court wanted to postpone that hearing. (See Doc.

A detailed recitation of the factual background pertaining to this matter is set forth in Ford's
Motion to Dismiss. (Doc. 9). To avoid repetition, Ford incorporates this factual background as recited in
the Motion to Dismiss as if fully rewritten here and will only recite the facts pertaining specifically to the
court's imposition of the restraining order.

5
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1-1 at 102-05). Nobody expected Ford to appear or to present any evidence on January

14, 2015.

The second restraining order provides that "[u]ntil further Court order to the

contrary or agreement of the Parties approved by the Court," Ford, any co-counsel, and

"any other Ohio lawyer representing any of the Unknown Respondents" are enjoined

from:

• taking any action in the State of Ohio to enforce the Kentucky Judgment or

• serving any Chesley asset related discovery on any Ohio resident, citizen or
domiciliary, except that discovery may be served on Chesley in any non-
Ohio jurisdiction if permitted by the rules applicable to that jurisdiction;

• making any filing in any Ohio court that would be or could be part of an
effort to domesticate or register the Kentucky Judgment in Ohio;

• taking any action to collect the Kentucky Judgment in the State of Ohio
from any Ohio resident, Ohio citizen or Ohio domiciled entity;

• issuing any subpoena seeking documents or testimony to any Ohio
resident, Ohio citizen or Ohio domiciled entity (other than Chesley) if the
purpose of the requested documents or testimony would be to obtain
information related to any effort to enforce the Kentucky Judgment; and

• and prohibited from destroying, damaging or secreting [certain]
documents or electronically stored information.

(Doc. 1-1, at 106-09, Restraining Order). Ford did not agree to any terms of the second

restraining order. (Doc. 1-1 at 104).

Chesley certainly cannot dispute that the first order, entered ex parte, is a

temporary restraining order governed by Federal Rule of Civil Procedure 65(b). With

respect to the second order (drafted by Chesley's counsel, see Doc. 1-1 at 100, 104-05,

Affidavit of V. Mauer, at ¶ 4 and Ex. C), it is also a temporary restraining order. It

specifically provides that it was to remain in effect pending a hearing whether to convert

it into a preliminary injunction. (Doc. 1-1 at 108).

6
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The state court entered the restraining orders despite the fact that the very issues

raised in this matter were already litigated before the Kentucky court. In fact, after

entry of the Kentucky Judgment, Chesley filed a motion to clarify the judgment and a

motion to vacate the judgment pursuant to Kentucky Rule of Civil Procedure 60.02. In

both of these motions he argued to the Kentucky court that before the judgment could

be enforced he was entitled to: (1) the identity of the plaintiffs in that action and (2) the

amount still remaining to be collected under the judgment. (See Docs. 9-3, 9-4). The

Kentucky court denied both motions. (See Doc. 9-5).

On February 5, 2015, prior to being served with a summons, Ford removed this

matter to this Court on diversity grounds. (Doc. 1). The notice of removal was served on

the Ohio state court that same day. (See Notice of Filing Notice of Removal, attached as

Exhibit A).

III. Law and Argument

The restraining orders entered by the state trial court in this case dissolved by

operation of Federal Rule of Civil Procedure 65(b) after 14 days elapsed from the

removal of this action from that court. Accordingly, this Court should enter an Order

declaring that they are dissolved so that nothing Ford does could be argued by Chesley

as being in contempt of those orders.

Even if this Court were to determine that the restraining orders did not dissolve

by operation of law because they were converted into a preliminary injunction, they

should still be dissolved because they are invalid. They are void for lack of personal

jurisdiction and as violative of the Full Faith and Credit Clause and other law.

Moreover, the orders do not meet the stringent requirements for entry of a preliminary

injunction.

7
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A. The Temporary Restraining Orders Entered By The State Court
In This Case Expired 14 Days After Ford Removed This Case To
This Court.

Once Ford removed this case to this Court, federal law, including the Federal

Rules of Civil Procedure, govern the proceedings in this Court. Fed. R. Civ. P. 81(c);

Granny Goose Foods, Inc. v. Brotherhood of Teamsters, 415 U.S• 423, 438 (1974).

Orders entered by the state court prior to removal generally remain in effect until they

are dissolved or modified by the district court. 28 U.S.C. § 1450. However, temporary

restraining orders are subject to the time limitations of Federal Rule of Civil Procedure

65(b) and those orders expire, at the latest, 14 days after the date of removal. Granny

Goose Foods, 415 U.S. at 439-40; Biomedical Instrument and Equipment Corp. v.

Gordis Corp., 797 F.2d 16, 18 (1st Cir. 1986).2 The date of removal is the date when the

notice is filed with the state court. 28 U.S.C. § 1446(d); Anthony v. Runyon, 76 F.3d

210, 214 (8th Cir. 1986).

In this case, the notice of removal was filed with the state court on February 5,

2015, the same date the removal was filed in this Court. Federal Rule of Civil Procedure

65(b)(2) provides that the temporary restraining orders entered by the trial court prior

to Ford removing this c,ase lapsed, at the latest, 14 days later, or February 19, 2015.

Although no extension would be warranted, Chesley did not request that this Court

extend those restraining orders prior to them expiring.

2 There is potentially some question as to whether this Court must affirmatively dissolve the
temporary restraining orders upon motion or whether the orders simply expire on their own by operation
of the rule. Granny Goose Foods suggests that they simply do not remain in force longer than the time
limitations of Federal Rule of Civil Procedure 65(b). 415 U.S. at 439-40; see also Carrabus v. Schneider,
111 F. Supp. 2d 204, 211 (E.D.N.Y. 2000) (ruling that defendant's motion to vacate a temporary
restraining order filed after removal was moot because the order had expired). Biomedical Instrument
states that the district court "must dissolve any ex parte state court injunction or temporary restraining
order" after the time limits have expired, suggesting that a motion is required, but that it must be granted.
797 F.2d at 18 (emphasis in original).

8
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It does not matter that Federal Rule of Civil Procedure 65 (b) purports to speak of

orders entered without notice and the second restraining order in this case purports to

be entered with actual notice to Ford. (Doc. 1-1 at 106). The time limits of the rule still

apply when a temporary restraining order is issued on notice and in anticipation of a

preliminary injunction hearing. See Connell v. Dulien Steel Products, Inc., 240 F.2d

414, 417 (5th Cir. 1957); Riels v. Bank of Am., N.A., No. 2:14cv57-KS-MTP, 2014 WL

4964185, at *2 (S.D. Miss. Oct. 3, 2014); Carrabus v. Schneider, iii F. Supp. 2d 204,

210 (E.D.N.Y. 2000). The filing of a motion for a preliminary injunction in state court

prior to removal does not result in continuation of a temporary restraining order after

the case is removed. See Western Convenience Stores, Inc. v. Burger King Corp., No.

8:o7CV27o, 2007 WL 2682245, at *3 (D. Neb. Sept. 7, 2007); Carrabus, 111 F. Supp. 2d

at 210.

When Ford removed this case to this Court, the restraining orders were subject to

federal law, including the time limitations of Federal Rule of Civil Procedure 65(b)(2).

Accordingly, they expired, at the latest, 14 days after the removal, which was February

19, 2015. This Court must either declare them dissolved by operation of the rule or

dissolve them by this Motion.

B. The Temporary Restraining Orders are Void Because the Court
Lacks Personal Jurisdiction over Ford.

Ohio courts lack personal jurisdiction over Ford and she moved this Court to

dismiss this matter pursuant to Federal Rule of Civil Procedure 12(b)(2) for that reason.

(See Doc. 9 at 9-12). Ohio's long-arm statute does not allow for jurisdiction and the

exercise of jurisdiction over her does not meet the requirements of due process. (Id.).

9
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Ford will not repeat those arguments here, but incorporates them from her Motion to

Dismiss as though fully set forth herein.

Tellingly, the Ohio state court never addressed the issue of jurisdiction in the

restraining orders. That court never made a factual finding that it had jurisdiction over

Ford. Indeed, it does not appear that it even considered the issue. Without jurisdiction

over Ford, the restraining orders are void. Accordingly, for these reasons and those set

forth in Ford's Motion to Dismiss, the restraining orders are invalid because Ohio lacks

jurisdiction over Ford.

C. The Restraining Orders Violate the Full Faith and Credit Clause
of the United States Constitution.

The Full Faith and Credit Clause of the Constitution of the United States provides

that each State must give full faith and credit to the judicial proceedings of every other

State. U.S. Const., Art. IV, § 1. If the state rendering a judgment has jurisdiction over

the defendant and the subject matter of the controversy, then the Full Faith and Credit

Clause "precludes an inquiry into the merits of the cause of action, the logic or

consistency of the decision, or the validity of the legal principles on which the judgment

is based." Milliken v. Meyer, 311 U.S. 457, 462 (194o). The judgment is entitled to "the

credit which it has in the State from which it is taken, not the credit that under other

circumstances and conditions it might have had." Morris v. Jones, 329 U.S. 545, 550-51

(1947). In other words, the foreign judgment is not subject to collateral attack in the

enforcing jurisdiction so long as the foreign court had personal and subject matter

jurisdiction.

The restraining orders expressly violate the Full Faith and Credit Clause. Chesley

does not challenge the Kentucky court's jurisdiction in entering the judgment against

10
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him, nor does he allege fraud. As such, Ohio has no choice but to acknowledge and

enforce the Kentucky Judgment as a valid judgment subject to full faith and credit. But

instead, the restraining orders specifically stay enforcement and call into question

whether additional information is needed for enforcement of the Kentucky Judgment,

even though the Kentucky court has already decided this exact same issue. Not only do

the restraining orders completely disregard the Kentucky court's rulings on Kentucky

law and as to the validity of the Kentucky Judgment, they challenge the enforceability of

the judgment. This is not permitted. Accordingly, the restraining orders violate the Full

Faith and Credit Clause and must be dissolved.

D. The Restraining Orders are Contrary to Ohio Law.

An injunction should be narrowly tailored to give only the relief to which the

plaintiff is entitled. See Califano v. Yamasaki, 442 U.S. 682 (1979). Here, the

restraining orders operate as a complete stay of any enforcement efforts pertaining to

the Kentucky Judgment—no matter what—until at least March 4, 2015. And they

require no bond from Chesley.

The restraining orders prohibit any action to enforce the Kentucky Judgment

until the identity of Chesley's judgment creditors and the amount that remains to be

collected on the Kentucky Judgment are disclosed to Chesley. But he is not entitled to

this information at this time under Ohio law. Although Revised Code section 2329.023

requires an attorney to identify both the judgment creditors and judgment debtors when

domesticating a judgment, the disclosure is required at the time of filing—not before.

Here, the Kentucky Judgment has not yet been domesticated. Chesley has no right to

this information as a matter of Ohio law.

11



Case: 1:15-cv-00083-PCE Doc #: 13 Filed: 02/26/15 Page: 12 of 17 PAGEID #: 281

Moreover, Chesley knows the amount of the judgment, as it is set forth expressly

in the judgment entry. (Doc. 9-6 at 7). This is the judgment that will be filed in Ohio—

not an amended judgment which accounts for previous amounts collected. Chesley's

demand for the amount remaining to be paid on this judgment is not based on any Ohio

authority. And disclosure of such information certainly is not a prerequisite of

domesticating the judgment. Chesley has provided no authority for the proposition that

an Ohio court may amend a valid judgment from a sister state. Thus, the restraining

orders grant Chesley relief to which he is not entitled.

More disconcerting is that the restraining orders restrain Ford from engaging in

activities on behalf of her clients she is legally permitted to do. The Kentucky Judgment

is a final, enforceable judgment as a matter of Kentucky law. Enforcement has not been

stayed, and Chesley has not posted the required bond to stay enforcement. Legally,

Ford has the right, on behalf of her clients, to enforce the judgment in compliance with

Ohio law.

But per the restraining orders, even if Ford were to comply with Ohio law, she

would be prohibited from domesticating the Kentucky Judgment on behalf of her clients

and beginning collection efforts. So the restraining orders preclude Ford from enforcing

a valid and enforceable judgment, even if she follows the law, and it protects Chesley

from enforcement, even though he has not availed himself of the legal remedies to delay

enforcement. The restraining orders cannot stand.

E. The Restraining Orders Interfere with Kentucky Law and
Procedure.

Similarly, the orders prohibit Ford from taking actions which she is otherwise

permitted to take under Kentucky law. Under Kentucky Rule of Civil Procedure 69.03,

12
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Ford, on behalf of her clients, is permitted to "obtain discovery from any person,

including [Chesley], in the manner provided in these Rules." To the extent that the

Unknown Respondents instruct Ford to issue discovery or subpoenas to parties in Ohio,

Revised Code section 2319.09 provides the mechanism to do so. See R.C. § 2319.09;

Thomas v. Wade Rome, 8th Dist. Cuyahoga No. 99679, 2013-Ohio-4046, ¶ 12

(recognizing that R.C. § 2319.09 permits the enforcement of foreign discovery orders

requiring the production of documents, including subpoenas).

Thus, the Kentucky Rules of Civil Procedure permit Ford to issue discovery,

including subpoenas, to any person, and the Ohio Revised Code provides an

enforcement mechanism for this discovery. Yet the orders prohibit the issuance of any

discovery to Ohio residents. These orders blatantly interfere with the judgment

creditors' rights to utilize Kentucky procedure to obtain information necessary to

enforce the judgment. Such interference is unprecedented, and the orders must be

dissolved.

F. Even if the Second State Court Order is a Preliminary
Injunction, Chesley Cannot Establish the Prerequisites for
Injunctive Relief.

The state court orders in this case (Doc. 1-1 at 89-97, 106-09) are temporary

restraining orders governed by the provisions of Federal Rule of Civil Procedure 65(b).

It does not matter that the second order purports to be entered with actual notice to

Ford. See supra at 7-8.

If a temporary restraining order continues "for a substantial length of time' past

the time provided in Federal Rule of Civil Procedure 65(b), it ceases to he a temporary

restraining order and becomes a preliminary injunction. Hudson v. Barr, 3 F.3d 97o,

974 (6th Cir. 1993) (finding that the order became a preliminary injunction where it

13
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continued for almost a year after the plaintiff obtained it) (quoting Simms v. Greene,

160 F.2d 512, 517 (3d Cir. 1947)). A preliminary injunction is also appealable as an

interlocutory order pursuant to 28 U.S.C. § 1292. However, orders that are only

effective for a short period of time remain temporary restraining orders. Connell, 240

F.2d at 418.

In this case there can be no question that the first state court order was a

temporary restraining order as it was entered ex parte with no prior notice to Ford. The

second order likewise was a temporary restraining order. It was expressly entered in

anticipation of a hearing on whether to enter a preliminary injunction. (Doc. 1-1 at 108).

Even extending to March 4, 2015, it did not continue for a "substantial length of time."

Ford was not left to guess at its duration. Hudson, 3 F.3d at 975 (quoting Granny Goose

Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423, at 444-45 (1974)).

Consequently, the second order was also a temporary restraining order and was subject

to the time limitations of Federal Rule of Civil Procedure 65(b).

However, even if this Court determined that the second order was converted to a

preliminary injunction, it still should be dissolved. "The issuance of a preliminary

injunction is an extraordinary remedy which should be granted only if the movant

carries his or her burden of proving that the circumstances clearly demand it."

Residential Fin. Corp. v. Jacobs, Case No.: 2:13-cv-1167, 2014 U.S. Dist. LEXIS 21890,

at *5 (S.D. Ohio Feb. 21, 2014) (quoting Overstreet v. Lexington-Fayette Urban Co.

Gov't, 305 F .3d 566, 573 (6th Cir. 2002)). "[An injunction] is not available as a right but

may be granted by a court if it is necessary to prevent a future wrong that the law

cannot." Garono v. State, 37 Ohio St.3d 171, 173, 524 N.E.2d 496 (1988).

14
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Here, none of the factors relevant to the award of injunctive relief weighs in

Chesley's favor. Instead, each demonstrates why the imposition of injunctive relief in

these circumstances is entirely inappropriate. For these reasons, the orders should be

dissolved.

i. Chesley Cannot Establish Irreparable Harm.

"A plaintiffs harm from the denial of a preliminary injunction is irreparable

[only] if it is not fully compensable by monetary damages." Overstreet v. Lexington-

Fayette Urban County Government, 305 F.3d 566, 578 (6th Cir. 2002), But when

money damages will suffice, an injunction should not be entered. Fisher v. Bower, 79

Ohio St. 248, 258, 87 N.E. 256 (1909) ("[I]t is a fundamental doctrine, underlying the

entire jurisdiction of equity by injunction against the commission of trespass, that where

adequate relief may be had in the usual course of procedure at law, equity will not

interpose by the extraordinary remedy of injunction. The remedy at law is a bar to

injunction."). Additionally, the party seeking a preliminary injunction must show

"actual and imminent' harm rather than harm that is speculative or unsubstantiated."

Abney v. Amgen, Inc., 443 F•3d 54o, 552 (6th Cir. 2006) (quoting Monsanto Co. v.

Manning, 841 F.2d 1126 (6th Cir. 1998)).

Importantly, "Nesumption of collection activity during the pendency of an

appeal does not constitute irreparable harm." LaRocco v. Smithers (In re Smithers),

No. 03-65561, 2005 Bankr. LEXIS 2899, at *11 (Bankr. S.D. Ohio July 13, 2005);3 see

also Dornik v. Maurice (In re Maurice), 167 B.R. 136, 138 (Bankr. N.D. Ill. 1994)("It is

not irreparably harmful (or wrongful) for a judgment debtor to be subjected to post-

3 A motion to stay pending appeal in a bankruptcy case is analyzed by using the same factors which

govern award of a temporary restraining order or preliminary injunctive relief. See Barna v. Haas (In re

Haas), 292 B.R. 167, 18o-81 (Bankr. S.D. Ohio 2003).
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judgment enforcement actions to collect a final judgment in favor of a judgment creditor

where the debtor has not posted an adequate supersedeas bond.").

Chesley cannot demonstrate that irreparable harm will occur without injunctive

relief because only money is at issue in this case. Chesley's Complaint is premised on

speculative future events regarding the collection of a judgment awarded against him.

Any errors pertaining to the collection of the Kentucky Judgment can be rectified

through monetary compensation. Even assuming that Chesley's apparent concern

occurs, and an amount in excess of the Kentucky Judgment is recovered, those amounts

can be repaid. Thus, the harms identified by Chesley are fully compensable through a

monetary remedy. Accordingly, Chesley cannot establish irreparable harm as required

for injunctive relief.

2. Chesley is Not Likely To Succeed on the Merits of his
Claims.

For the reasons set forth in Ford's Motion to Dismiss (Doc. 9), Chesley has no

likelihood of success on the merits of his claims. Ford incorporates the arguments

asserted in her Motion to Dismiss as if fully rewritten herein.

3. The Remaining Factors Counsel Against Injunctive Relief.

The remaining factors also weigh against imposing injunctive relief against Ford.

The order denies Ford's clients the right to collect a valid, enforceable, final judgment—

even if they follow Ohio law. Furthermore, the public interest factor weighs against

injunctive relief. There is strong public interest in final judgments and in recognizing

and respecting judgments issued by other states. That interest is protected by the Full

Faith and Credit Clause of the United States Constitution. U.S. Const., Art. IV, § i. The
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restraining orders disregard the decisions of a sister state's court and purport to cast

doubt on an otherwise valid and enforceable judgment.

IV. Conclusion

For any and all of the foregoing reasons, this Court should dissolve the

restraining order currently in force.

Respectfully submitted,

/s/ Brian S. Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivanPdinsmore.com

christen.steimlePdinsmore.com

Attorneys for Defendant
Angela M. Ford, Esq.

CERTIFICATE OF SERVICE

I hereby certify that a true and accurate copy of the foregoing was served upon

the following via the Court's CM/ECF filing system, this 26th day of February, 2015:

Vincent E. Mauer, Esq.
FROST BROWN TODD LLC
3300 Great American Tower
301 F. Fourth Street
Cincinnati, Ohio 45202
vmauer@fbtlaw.com
Attorney for Plaintiff

7478981v2
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IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

STANLEY M. CHESLEY,

Plaintiff,

vs.

ANGELA M. FORD, ESQ., et al,

Defendants.

Case No, A1500067

:3
CLERK OF COURTS 

(Judge Jodi Luebbers) — -

11
NOTICE OF FILING NOTICE OF REMOVAL

To: Clerk of Courts
Court of Common Pleas
Hamilton County, Ohio

D109474046

Please take notice that on this day Defendant Angela M. Ford, Esq, filed in the

office of the Clerk of the United States District Court for the Southern District of Ohio,

her Notice of Removal of this action from the Hamilton County Court of Common Pleas.

A copy of the Notice of Removal, together with all process, pleadings, and orders

reflected on this Court's docket, which have been served on the parties, is attached

hereto as Exhibit A.

Respectfully submitted,

I sl Brian S, Sullivan 
Brian S. Sullivan, Esq. (0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE & S1101-11., LLA
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivan@dinsmore.com

christen.steimleRdinsmore,com

Attorneys for Defendant
Angela M. Ford, Esq.

EXHIBIT A
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been duly served by electronic

mail this 5th day of February, 2015 to:

Vincent E. Mauer, Esq.
FROST BROWN TODD LLC
3300 Great American Tower
301 F. Fourth Street
Cincinnati, Ohio 45202
vmauer@fbtlaw.com
Attorney for Plaint``

7451518v1
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/s/ Brian S. Sullivan



Case: 1:15-cv-00083-PCE Doc #: 13-1 Filed: 02/26/15 Page: 4 of 114 PAGEID #: 290

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

STANLEY M: CHESLEY,

Plaintiff,

vs.

ANGELA M. FORD, ESQ.
and

UNKNOWN RESPONDENTS,

Defendants.

•
: Civil Action No. I:15-cv-83

: Judge 

NOTICE OF REMOVAL

Pursuant to 28 U.S.C. §§ 1441 and 1446, Defendant Angela M. Ford, Esq. ("Ford")

gives Notice of Removal of this action to the United States District Court for the Southern

District of Ohio from the Court of Common Pleas of Hamilton County, Ohio. In support of

this Notice of Removal, Ford states the following:

1. On January 6, 2015, Plaintiff Stanley M. Chesley ("Plaintiff') commenced

this action by filing a Complaint in the Court of Common Pleas of Hamilton County, Ohio,

as Case No. A1500067. The Complaint is for declaratory judgment and injunctive relief

pertaining to Ford's actions in collecting a valid Kentucky judgment. Ford has not yet been

formally served with the Complaint and summons, but she received a copy of the

Complaint via electronic mail on January 7, 2015.

2. The Complaint does not demand a jury.

3. As reflected in Plaintiffs Complaint, Plaintiff is a resident of Hamilton

County, Ohio and thus a citizen of Ohio.

4. As reflected in Plaintiff's Complaint, Ford is a Kentucky resident, and thus a

citizen of Kentucky.
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5, As reflected in Plaintiff's Complaint, the remaining Defendants are

"Unknown Respondents, John and Jane Does."

6, The citizenship of these Defendants is not considered when determining

complete diversity for purposes of removal. See 28 U,S.C. § 1441(b)(1) ("In determining

whether a civil action is removable on the basis of the jurisdiction under section 1332(a) of

this title, the citizenship of defendants sued under fictitious names shall be disregarded,"),

7, Plaintiffs Complaint seeks to enjoin Ford's recovery of a judgment entered

on behalf of her clients in the amount of $42,000,000.

8. This action is properly removable to this Court because it is a civil action

where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest

and costs, is between citizens of different states (28 U.S.C. § 1332), and none of the parties

in interest properly joined and served as Defendants is a citizen of Ohio (28 §

1443.(1)),

9. Copies of all process, pleadings, and orders reflected on the Hamilton

County Court of Pleas docket are attached hereto as Exhibit A,

to. Pursuant to 28 U.S.C. § 1446(d), contemporaneously with the filing of this

Notic(.1 of Removal, Ford is serving a copy of such Notice upon all named parties, and a

copy of this Notice is being filed with the Clerk of the Court of Common Pleas of Hamilton

County, Ohio.

It. This Notice of Removal is timely, having been filed within thirty (30) days of

the date on which Ford received an electronic copy of Plaintiffs Complaint,

WHEREFORE, Defendant Angela M. Ford, Esq. removes this action to the United

States District Court for the Southern District of Ohio from the Court of Common Pleas of

Hamilton County, Ohio.

2
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Respectfully submitted,

Al Brian S. Sullivan  
Brian S, Sullivan, Esq. (0040219)
Christen M. Steimle, Esq, (0086592)
DINSMORE tk Si10111..,
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivanPdinsmore.com 

christen.steimlePdinstnore.com

Attorneys for Defendant
Angela M. Ford, Esq.

CERTIFICATE OF SERVICE

T hereby certify that a true and accurate copy of the foregoing was served upon

the following via electronic mail and the Court's CM/ECF filing system, this 5th day of

February, 2015:

Vincent E, Mauer, Esq.
FROST BROWN TODD LLC
3300 Great American Tower
301 F. Fourth Street
Cincinnati, Ohio 45202
vrnaueililbtlaiLunm
Attorney for Plaintiff

/s/Brian S. Sullivan

Error! Unknown document property name.Errort
Unknown document property name, 3
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COURT OF COMMON PLEAS
IIAMILTON COUNTY, OHIO

Mr. Stanley M. Chesley
9005 Camargo Road
Cincinnati, Ohio 45243

Petitioner
v.

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, KY 40502

-and-

Unknown Respondents,
possibly over 400 John Doe or Jane
Doe or their successors
Located at unknown addresses,

Respondents.

Case No,

Judge Ruehlman

VERIFIED
PETITION FOR DECLARATORY
JUDGMENT AND INJUNCTIVE
RELIEF

COMES NOW Petitioner Mr, Stanley M. Chesley ("Chesley"), through the undersigned

counsel, who in support of this petition states as follows:

SUMMARY OF PROCEEDING

Chesley finds himself in a bizarre situation — subject to a judgment issued by a Kentucky

court the current total amount of which is unknown and which is owed to a list of approximately

400 persons that has not been updated in overt() years. Given the virtual certainty that at least

one of those persons died or was the subject of a bankruptcy petition, it is tnie that the judgment

against Chesley is in an unknown amount owed to unknown judgtne»t creditors,

Despite those flaws, Respondent Angela M. Ford ("Ford"), on behalf of the judgment

creditors (a/k/a the "Unknown Respondents"), has commenced collection efforts including "post-

judgment" discovery directed to Cliesley. Because Cliesley's res that Ford targets, Chesley's

aECTRONICALLY FILED 01/06/2015 14:55 / IF1 / A 1500067 / CONFIRMATION NUMBER 3E13362
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assets, are in Ohio, the only way Ford can recover from Chesley is by corning to Ohio and

invoking this Court's jurisdiction and assistance.

In the same manner, Ford's best means of obtaining information from third parties with

whom Chesley has some affiliation is to come to Ohio and invoke this Court's jurisdiction and

assistance.

Hence, the filing of this case by Chesley to assure that a modicum of fairness prevails in

respect lo Ford's collection efforts so that the rights and interests of Chesley and third parties

who Ford has targeted with discovery may be properly prote,ctecl,1 Absent the relief requested in

this action, the rights of Chesley and others will be irreparably harmed.

Accordingly, Chesley seeks a declaration that Ford and any other counsel acting on

behalf of the Unknown Respondents cannot register or domesticate into the State of Ohio and

then enforce using Ohio courts, subpoenas, sheriffs and laws a Kentucky judgment against

Chesley without first disclosing to this Court and Chesley (i) the actual total amount now owed

on that judgment, (ii) exactly what persons or entities are currently entitled to collect that

judgment and (iii) the amount owed to each specific judgment creditor after credit for the

amounts distributed by Ford and amounts retained by Ford as her fee. Ford's failure or refusal to

provide this information to this Court and Chesley (a) violates Ohio law, (b) impedes

implementation of Ohio public policy imperatives, (c) deprives Chesley of valuable rights, (d)

deprives the judgment creditors of their rights, (e) impairs the rights of other third parties from

whom, or about whom, Ford seeks information, (f) aids Ford's avoidance of her ethical

I The post-judgment discovery that Ford has served on ChesIcy in Kentucky seeks to obtain front Chesley
information concerning and belonging to third panics (almost all of whom are Ohio domiciles) in an attempt to
circumvent the applicable rules and deprive those third parties of the protections to which they are afforded by Ohio
law.

2
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obligations to her clients who are the judgment creditors, and (g) could prevent courts in Ohio

and Kentucky from making informed decisions on certain issues that may arise in this matter.

INTRODUCTION

1. Chesley is a resident of Hamilton County, Ohio as are his wife and certain other

Persons and entities against which Ford has threatened to issue subpoenas and horn whom Ford

has threatened to seek the recovery of assests. Venue of this matter is appropriate in this Court,

2. Respondent Ford is a resident of the Commonwealth of Kentucky and practicing

lawyer in the Commonwealth of Kentucky who represents the plaintiffs in litigation styled

Adildred Abbott et at v, Stanley M. Chesley, et al. Boone County Kentucky Circuit Court Case

No. 05-CI-00436 (the "Abbott Case"). Some or all of the Abbott Case plaintiffs are Chesley's

judgment creditors and are the "Unknown Respondents" herein. Ford has minimum contacts

with Ohio consistent with this Court's appropriate exercise of personal jurisdiction over Ford.

3, On October 22, 2014 the Boone County, Kentucky Circuit COW ("Boone Circuit

Court") entered a Second Amended Judgment against Chesley in the Abbott Case (the "Chesley

Judgment"), The Chesley Judgment incorrectly purports to impose on Chesley joint and several

liability with three other individuals who suffered a prior judgment in the Abbott Case. The

Chesley Judgment is based solely on the principal of collateral estoppel and holds that the

Kentucky Supreme Court decided all the factual issues necessary to establish Chsley's liability

to the Abbott Case plaintiffs when the Kentucky Supreme Court considered disciplinary action

against Chesley. See Exhibit A. Chesley disagrees with this conclusion,

4, Chcslcy has exercised his right to appeal the Chesley Judgment to the Kentucky

Court of Appeals and Chesley expects the Chesley Judgment to be reversed. Chesley's

confidence is based in part on the fact that in 2014 Judge Selrand of the Boone Circuit Court

3
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crocheted together Chesley and the Criminal Defendants (defined below) but (i) Judge Wehr of

that same court previously said, "[t]he rationale of the previously entered partial summary

judgment [against the Criminal Defendants] does not apply to" Chesley and (ii) the Kentucky

Court of Appeals agreed when it refused to equate Chesley with the Criminal Defendants in 2011

and (iii) the 2013 Kentucky Supreine Court's Abbott v. Chesley decision agreed:

Appellants also contend that the joint ancl several liability of CGM [the Criminal
Defendants] should extend to Chesley because he acted in concert with CGM,
We decline the invitation to do so. „ , Chesley's inle in the enterprise clearly
differed from that of Cunningham, Gallion, or Mills. The agreement itself seems
to treat him differently.

Judge Schrand's decision against Chesley is a clear outlier.

S, Nothing in this Petition or any other document filed herein admits that Chesley

agrees with any particular finding of fact and conclusion of law that led to the Chesley Judgment.

Inter alia, Chesley disputes the Chesley Judgment's holding that he is jointly and severally liable

with the Criminal Defendants because the Chesley Judgment arose out a procedural morass

wherein Ford and the Boone Circuit Court conflated the Issues In a disciplinary matter and those

in the Abbott Case, a civil lawsuit where parties are entitled to complete discovery on damages,

and a reasoned decision based on the merits; Chesley received neither in the Abbott Case.

Instead, Judge Schrand summarily applied collateral estoppel in the Abbott Case,

6. The three other jointly liable judgment debtors (hereinafter the "Criminal

Defendants") were accused of federal crimes for their actions that form the basis of the Abbott

Case, For that reason, the August 2007 judgment against those three persons in the Abbott Case

is referred to herein as the "Criminal Defendants Judgment,"

4
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THE JUDGMENT, COLLECTION ACTIVITY AND MONEY DISSIPATED,

7. After entry of the 2007 Criminal Defendants Judgment, but prior to the entry of

the Chesley Judgment, Ford and her co-counsel collected many millions of dollars from the

Criminal Defendants. As a matter of law, the gross amount of those collections must be credited

against the Criminal Defendants Judgment, thus reducing the amount of that judgment.

Reducing the Criminal Defendants Judgment will simultaneously reduce the amount of the

Chesley Judgment since the Boone Circuit Court held Chesley jointly and severally liable for the

saint $42,000,000 in damages owed by the Criminal Defendants to the Abbott Case plaintiffs.

8. The stated amount of the 2007 Criminal Defendants Judgment is $42,000,000

plus 8% prejudgment interest and 12% post judgtnent interest,2 Although entered more than

seven years after entry of the criminal Defendants Judgment, the stated amount of the 2014

Chesley Judgment is also $42,000,000 phis 8% prejudgment interest and 12% post judgment

interest,5 Ford failed to disclose to the Boone Circuit Court the amount collected against the

Criminal Defendants judgment; so the Boone Circuit Court made no adjustment when it entered

the stated amount of the Chesley Judgment.

9. Two of the Criminal Defendants, Cunningham and °anion, were defendants in a

criminal case heard by the United States District Court of the Eastern District of Kentucky

Criminal Case No. 07-39-WOB (the "Criminal Case"). Ford accepted appointment as the

Victims Advocate in the Criminal Case,

2 Chesley's counsel was not involved In the determination of the 542,000,000 amount because it was first
(etermined in a summary judgment motion against the Criminal Defendants not Chesley.31 

The S42,000,000 amount (i) is a calculation relating to the Criminal Defendants and not Chesley, (ii) is wholly
disentmecteri from any funds Chesley received, and (iii) fails to reconcile the fact that the Kentucky Supreme Court
suggested that the ninximuni judgment to which Cliesley would be $6465,621.87, the "worst case" f11110Utli by
which Cliesley was overpaid in the Settled Case.

5

ELECTRONICALLY FILED 01/06/2015 14:55 / IFI / A 1500067 / CONFIRMATION NUMBER 383362



Case: 1:15-cv-00083-PCE Doc #: 13-1 Filed: 02/26/15 Page: 12 of 114 PAGEID ft: 298

10. Upon information and belief, Chesley asserts that Ford squandered some of the

funds collected from the Criminal Defendants and said funds were not prudently disbursed,

properly accounted for or applied to the Criminal Defendants Judgment. Examples itielude:

(i) Ford permitted some of the seized assets to be operated by a state court
receiver rather than immediately selling those assets and applying the proceeds to
the Criminal Defendants Judgment. The receivership operated at a cash flow
deficit requiring that other cash payable to the Abbott Case plaintiffs be used to
support the receivership. The receivership's use of saleable assets caused those
assets to lose value;

(ii) Ford selected a Kentucky lawyer as her co-counsel for collection work on the
Criminal Defendants Judgment. Ford now claims that Kentucky lawyer
improperly transferred over $2,000,000 to persons that were not Ford, Ford's
designees, or the Abbott Case plaintiffs; and

(iii) The Criminal Case victims included 14 known persons who were not Abbott
Case plaintiffs. As the Victims Advocate, Ford accepted duties to those 14
persons. To meet her duties to those 14 persons, Ford diverted funds from the
Abbott Case plaintiffs into an escrow account for the potential benefit of those 14
persons.

11. The Criminal Defendants Judgment must be reduced by the total gross value of all

assets seized from the Criminal Defendants or otherwise acquired or paid on account of the

Criminal Defendants Judgment at the time those assets were seized by Ford or her co-counsel

regardless of (i) any operating losses suffered by the receivership, (ii) the reduced amount for

which those assets were sold after the receivership was terminated or the assets otherwise

liquidated, (iii) the alleged loss of any funds caused by Ford's co-counsel, (iv) the diversion of

funds from the Abbott Case plaintiffs to persons who were Criminal Case victims but not Abbott

Case plaintiffs, or (v) the retention of funds by Ford or her co-counsel ,4 Those legally required

reductions should have been applied to the opening $42,000,000 amount before the Chestey

Judgment Was entered. As applied to Cliesley, the $42,000,000 judgment amount is a guess.

Neither the Criminal Defendants Judgment nor the Chesley Judgment include an award of attorney fees. So, any
funds collected by Ford but not disbursed to the Abbott Case plaintiffs reduce the amount owed nu the judgments,

6
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12. Two of the Criminal Defendants, GaIlion and Cunningham (the "Criminals"),

were convicted by the United States District Court for the Eastern District of Kentucky, and

ordered to pay restitution to their victims, most of whom are Abbott Case plaintiffs. Forfeiture

of certain assets was also ordered in the Criminal Case. Credit against the Criminal Defendants

Judgment and therefore the Chesley Judgment must to be given for all atnounts paid to the

Abbott Case plaintiffs as restitution or from forfeited assets.

13. Despite numerous requests, Ford has refused to provide to Chesley an accurate

accounting of all funds paid to the Abbott Case plaintiffs on account of her collection efforts or

distributions made in the Criminal Case. Despite numerous requests, Ford has refused to provide

to Chesley an accurate accounting of all funds that are legally to be credited against the Chesley

Judgment, including any and al I amounts, including but not limited to those described above that

were not paid to the Abbott Case plaintiffs.

.14, Reductions in the Criminal Defendants Judgment will reduce the Chesley

Judgment in the smite arnount because the 2014 Chesley Judgment is based on the arnount of the

2007 Criminal Defendants Judgment and the Chesley Judgment is explicitly "joint and several"

with the Criminal Defendants Judgment.

15. Despite numerous requests, Ford has failed or otherwise refused to provide to

Chesley an accurate accounting ()Idle pre-judgment and post-judgment interest that Ford alleges

has accrued and is accruing under the Chesley Judgment. The amount of accrued and/or

accruing interest must be adjusted downward each time Ford made assets seizures that reduce the

$42,000,000 principal balance of the Criminal Defendants Judgment. The amount of accrued

and/or accruing interest must also be adjusted downward to recognize the forfeiture of assets in

the Critninal Case and restitution distributions in the Criminal Case.

7
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16. The prc-judgment interest rate is one-third lower than the post judgment interest

rate (8% versus 12%), Because the Criminal Defendants Judgment was entered in 2007 and the

Chesley Judgi»ent was entered in 2014, there is a seven year period when interest accrued on the

Criminal Defendants Judgment at the higher post-judgment rate of 12% while, as to Chesley, the

pre-judgment 8% interest rate applies, Ford must account for this 7 year discrepancy.

FORD AVOIDS HER ETHICAL OBLIGATIONS

17. Various filings in the Abbott Case and certain filings in the Criminal Case

disagree with respect to the number and identity of the Abbott Case plaintiffs. The "Plaintiffs"

in the Abbott Case are the stated beneficiaries of the Chesley Judgment and are real parties in

interest in this proceeding — -the Unknown Respondents, See Exhibit A. Despite requests, Ford

has refused to provide to Chesley (i) an exact number of Abbott Case plaintiffs who are

Chcsley's creditors, (ii) the Mine of each current judgment creditor, (iii) an address for each

current judgment creditor, and (iv) the amount owed to each current judgment creditor after the

distributions of millions dollars to those persons in the Abbott Case and the Criminal Case.5

18. For purposes of this Petition, Chesley has listed as respondents herein an

unknown number of Jane Doe and John Doe persons or• entities (e.g. bankruptcy estates or

estates of deceased Abbott Case plaintiffs). Chesley requests that this Court order 1-'ord to

disclose the names and addresses of each current judgment creditor so that those persons or

entities can be made parties to this action.

19, Public policy in Ohio and Kentucky both promote the settlement of litigation.

Without lotowing the identity of the Unknown Respondents and the current amount owed

3 Identifying the current judgment creditors and the amount now owed each after all proper credits is the most
fundamental element of a valid judgment. The danger of allowing Ford to proceed in Ohio to collect on the Chesley
Judgment without firs( providing this basic information is readily apparent: for example, if Chesley were inclined to
consider making any reasonable settlement offers and if some of the Unknown Respondents wanted to accept, to
whom would he make that check payable and from whom would he obtain a release or satisfaction ofjudgmen17

8
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specifically to each of them, Citeslcy cannot consider possibly making any reasonable settlement

offers to any of those persons.

20. Ford is ethically obligated to communicate to her clients any settlement offer

made by Chesley so that those clients can exercise their individual right to accept or reject that

offer. Ford is further ethically obligated to advise her clients individually6 concerning any

settlement offer made by Chesley so that any particular client can knowingly exercise his or her

right to accept or reject that offer. Ford's refusal to disclose to Chesley the identity of the

Unknown Respondents and the amount owed to each of them protects Ford front the complicated

work of communicating settlement offers to specific individual clients and advising each of them

individually on the merits of any settlement offer Chesley might make.

21. Ford made several filings in the Criminal Case and in the Sixth Circuit Court of

Appeals seeking to keep from Chcslcy (i) the total value of assets seized on account of the

Criminal Defendants Judgment, (ii) the names and addresses of her clients, (iii) the amounts

distributed to those clients, and (iv) the amount of money she collected that was not distributed

to her clients.

22, Ford's refusal to provide requested information to Chesley (I) impairs Ohio and

Kentucky's public policy that favors settlements, (ii) deprives Ford's individual clients of the

potential opportunity to receive and consider settlement offers from Chesley, (iii) avoids Ford's

obligation to communicate those settlement offers to her clients, (iv) deprives Chesley of

valuable tights and (v) deprives courts in Kentucky and Ohio of information they may need to

handle certain issues that may arise in connection with this matter,

23, FORI' s actions threaten the rights of third parties in Ohio who Ford has stated she

intends to depose and Whose rights Ford has attempted to violate by seeking thcir private

6 The Abbott Case is a "mass action" and not a class action proceeding,

9
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financial documents and information fi.oin Chesley rather than by pursuing the proper procedural

mechanism for obtaining the information directly from this third parties — a process that would

require Ford to come to Ohio invoke the jurisdiction of the Ohio courts in order to issue

subpoenas, and at the same time, afford those third patties the opportunity to protect themselves

and their information under the auspices of the Ohio courts.

24. Since Chesley was not a judgment debtor until October 22, 2014, Chesley had no

significant opportunity to participate in any of the above-described actions in the Abbott Case or

the Criminal Case that created all the necessary adjustments to the amount owed on the Criminal

Defendants Judgment and, consequently, the Chesley Judgment,

FORD THREATENS ACTION THAT WILL CAUSF, HARM

25. The "res" in this matter, Chesley's assets, if any, are in Ohio not in Kentucky.

Cheslcy does not have significant assets in the Commonwealth of Kentucky that are subject to

seizure for collection on the Chesley Judgment, Ford intends to domesticate the Chesley

Judgment in the State of Ohio and take collection action on assets located in the State of Ohio.

26. Ford has threatened to issue subpoenas and take depositions of Chesley's wife,

Chesley's children, other individuals and "several institutions." Chesley believes and expects

that his family members and Ford's other targets will not voluntarily provide information to Ford

thereby requiring Ford to issue subpoenas to those targets, niftily of whom have no presence in

Kentucky and are not subject to a subpoena issued by the Boone Circuit Court. Upon

information and belief, Chesley asserts that (i) some of the targets of Ford's discovery efforts are

not parties to, or currently aware of, the Abbott Case and (ii) some of the assets Ford might

attempt to seize are used by, held by or owned by entities who are not parties to, or currently

10
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aware of, the Abbott Case. Many of these third parties are Ohio residents, citizens or domiciles

who deserve the procedural protections offered by Ohio law.

27. Chesley does not have the ability to secure a supersedeas bond in the amount of

$42,000,000, plus millions in accrued interest, the slated amount of the Chesley Judgment.

28. If any money is owed by Chesley to the Abbott Case plaintiffs, Chesley believes

that an accurate calculation of the remaining amount owed on the Chesley Judgment may

substantially reduce the Chesley Jndgment for the reasons described above. Chesley does not

know and c-armot estimate the amount that remains owed on account of the Chesley Judgment.

Knowing the current amount owed on the Chesley Judgment is important because, Inter alla, that

amount is relevant (a) to any consideration by a Kentucky court of requirements that might be

imposed if Chesley seeks a stay of enforcement of the Chesley Judgment while his Kentucky

appeal is pending and (b) to limitations this Court might impose on Ford to insure that. her

collection efforts do not attach assets in excess of the amount truly owed on the Chesley

Judgment. Ford's refusal to disolose the current total amount of the Chesley Judgment may

impair judicial decision making in Kentucky and this Court.

29. Chesley is confident his Kentucky appeal of the Chesley Judgment will be

successful. Thereafter, any collection activity by Ford against Chesley will have to be reversed

including the return of assets to innocent third parties from whom Ford may seize assets, The

temporary loss of seized assets may cause significant harm to the innocent third-parties who are

the subject of Ford's collection activity.

WHEREFORE, Petitioner Stanley M. Chesley prays that the Court;

A. Declare that before Respondents take any action in the State of Ohio to enforce

the Chestcy Judgment, Petitioner Stanley M. Chesley is entitled, at a minimum, to know and that

I I
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Respondent Ford must immediately disclose to this Court and Chesley (i) the name, address and

amount owed to each of Chesley's current judgment creditors and (ii) the exact current amount

owed on the Chesley Judgment in the unexpected event the Chesley Judgment is affirmed;

B. Declare that Petitioner Stanley M, Chesley is entitled to know and that

Respondent Ford must immediately disclose to Chesley (i) how much money and the value of

assets seized tinder the authority of the Criminal Defendants Judgment, any assets forfeited in the

Criminal Case and any restitution paid in the Criminal Case, (ii) when any assets were seized or

forfeited and any restitution payments were made so that Chesley can check the accuracy of

Ford's pre-judgment and post-judgment interest calculations, (iii) the amount collected by Ford

and not distributed to her clients, and (iv) the total amount distributed to each of the Unknown

Respondents in botli the Settled Case and the Abbott Case, after reduction for Ford's 40% fees

and Ford's expenses;

C. Enjoin Respondent Angela M. Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents from taking any action to collect the

Chesley Judgment in the State of Ohio until 90 days after Chesley has received all of the

information that this Court declares Chesley is entitled to receive;

D. Enjoin Respondent Angela M, Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents from registering or domesticating the

Chesley Judgment in Ohio and attempting to issue subpoenas or any other discovery to parties in

Ohio, except for Chcsley, until 90 days after Chesley has received all of the information that this

Court declares Chesley is entitled to receive; and

E. Enjoin Respondent Angela M, Ford, the Unknown Respondents and any other

person acting on behalf of the Unknown Respondents, from destroying any documents relevant

12
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Petition are true and correct:

to any of the issues described in this Petition. or CliOleY's other filings made 'simultaneously

hmwith, Chesluy submits that this relief is required due to Ford's demonstrated efforts to hide

the.infOrmation sought by (liesloy.

VERIFICATION

Petilfoner. Stab M: Ches.ley swears Or• affirms its .follows: (1)1 am over eigtiteen'yeaS

old and have. never bean. deolpred mentally Incompetent; .(2)•1.have personal, knowledge of tho

fads set forth in the above-written Verified Petition.. For Declaratory, Incipient And hijuncnve

Relief (the ',Petition"); (3) 1 am the judgment debtor who' is the target of the Chesley Judgment

described in the Petition, (4) to the best- of my knowledge and 'belief, the facts set emit in. the:

rx)

/'17,41

S Miley M,...etiCAI"y;

and utAgibed, in, my presonee on,Jontinry.k2015 by Stanley M. Chesley who,
;COI A k k4,,G

is known to meA, (s
0,.Flabil

S Wtoly SLIa Otb 'rel s eit)
MyPtxiviMonE05163-10•2019  1'

Notary piiblic, State of Ohio
• .My•corrunission expires on 0

SIGNATURE AND APPEARANCE OF PETITIONER'S COUNSEL

Respectfully submitted,.

Sheryl 0. Snyder, Esq.
FROST BROWN TODD LLC
400 West Market Street
Suite 3200
Louisville, KY 40202
ssnyderObrlawsom
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Vitice'nt j\'/auer 
Vincent E. Maner (0038997)
FROST BROWN TODD LLC
3301) GreaI American.Tower
301 E. Fourth Street
Cincinnati, Ohio 45202
5[3-651-6785
Fax 513,651-698I
vinnuer@thtlaw.eoi]
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J PROFESSIONAL TORT —A300
Personal Injury — A310
Wrongful Death — A320

[---1 Legal Malpractice — A330
Medical Malpractice— A340t

r--) PRODUCT LIABILITY —13350
El Personal Injory — B310

Wrongful Death — B320

I2J WORKER'S COMPENSATION
Non-Compliant Employer —D410

E) Appeal — 0420

j ADMINISTRATIVE APPEALS-- F600
  Appeal CIA Service — F610

Appeal Motor Vehicle — F620
Apenl Unemployment — F630
Appenl Liquor—F640
Appeal Taxes F650
Appeal Zoning — P660

I l

COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

CLASSIFICATION FORM TRACY WINKT.ER
CLERn Olt COURTS

WWW.COURTCL I It K.ORG

CASE NUMBER: PLAINTIFF;  
Stanley M. Chesley

PURSUANT TO SUPERINTENDENCE RULE 4, THIS CASE WAS ORIGINALLY FILED AND DISMISSED

UNDER CASE NUMBER: DY JUDGE 

PLEASE INDICATE CLASSIFICATION INTO WHICH THIS CASE, FALLS:

- I
I l

I

l

I I
I CERTIFICATE OF QUALIFICATION —11600

DATE: 0 1/06/201 5

Rcvlsed 002012013

OTHER CIVIL— H700.34
Appropriation —11710
Accounting — H720
Beyond Jurisdiction —730
Breach of Contract —740
Cancel Land Contract — 750
Change of Venue — H760
Class /Winn — H770
Convey Declared Vold —11780
Declaratory Judgment — H790

I j Discharge Mechanics Lien — H800
Dissolve Partnership —11810

1-1 CONSUMER SALES ACT (1345 ORC) -11820
1_1 Check here if relief includes Monitory

judgment, injunction or class action
recovery —11825

  Habeas Corpus—H830
  Injunction --11840

Mandamus —11850
On Account — 11860
Partition — H870
Quiet Title — H880
Replevin —H890
Sale of Real Estate —11900
Specific Performnnce —910
Resit aining Order — H920
Testimony — 11930-21
Environmental — H940
Cognovit —11950
Menacing by Stalking —11960
Repo Title —Transfer of Title Only —970
Repo Title — With Money Clain) —11980
Injunction Sexual Predator 990
SD 10—Termination —11690
SB 10 -- Reclassification — 11697

l 
1
I

E3
I

r I
I I
Iv')

I I

f )

L2)
I
r )
I  
r"--1
rj

l

F-1

ATTORNEY (PRINT); 
Vincent E. Mauer

OHIO SUPREME COURT NUMBER: 
0038997

ELECTRONICALLY FILED 01/06/2015 14:55 / CLSS / A 1500067 / CONFIRMATION NUMBER 303362



Case: 1:15-cv-00083-PCE Doc #: 13-1 Filed: 02/26/15 Page: 21 of 114 PAGEID #: 307

• coma' OF COMMON PLEAS
11AM1LTON COUNTY, OHIO

Stanley M. Chesley Case No.  

Petitioner Judge Ruehlrnan
v,

VERIFIED MEMORANDUM IN
Angela M. Ford, Esq. et al. SUPPORT OF MOTION FOR

INJUNCTIVE RELIEF
Respondents

Petitioner Stanley M. Cheslcy ("Chcsicy") seeks immediate preliminary relief and a

subsequent permanent injunction pursuant to Ohio Rule of Civil Procedure 65(B) et seq, As set

forth in detail below, relief is appropriate based upon the facts and circumstances that

demonstrate that current form attic Chesley Judgment and Ford's actions combine to:

(i) violate the requirement that a non-class action money judgment be in favor of
currently known person(s) in a determined amount per. judgment creditor. The
Abbott Case is a "mass tort action" not a class action. So, the judgment cannot be
in the nature of a total owed to a group of persons;

(ii) impede the operation of public policy in the State of Ohio and the
Commonwealth of Kentucky in favor of settlement;

(iii) impair the proper functioning of this Court and Kentucky courts because
knowing the true amount of the Cheslcy Judgment is relevant (a) to any
consideration by a Kentucky court of requirements that might be imposed if
Cheslcy seeks a stay of enforcement of the Chcslcy Judgment while his Kentucky
appeal is pending.tind (b) to limitations this Court might impose on Ford to insure
that her collection efforts do not attach assets in excess of the amount truly owed
on the Chesley Judgment;

(iv) prevent Chesley from considering in the future possibly presenting reasoned
settlement offers that Chesley might make to some or all of the stated
beneficiaries of the Chesley Judgment, the °Ye!' possibly 400 plus separate Abbott
Case plaintiffs, see Exhibit A;

(v) deprive each of the Unknown Respondents of the potential opportunity to
individually receive and consider settlement offers front Chesley;
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(vi) slu•oud in secrecy the value and disposition of the money and assets the value
of which must be credited against the Chesley Judgment;

(vii) inhibit Chesley's ability to properly consider all remedies that are available
to Chesley; and

(viii) endanger the financial privacy rights of third-parties, including certain Ohio
citizens, residents and domiciles whose documents and information Ford seeks to
obtain without using proper procedures in Ohio,

All of these rights and principles will be irreparably lost if Ford, on behalf of thc Unknown

Respondents, is permitted to domesticate the Chesley Judgment in thc State of Ohio and then

issue subpoenas and take collection action in the State of Ohio without providing to Chesley the

information sought by this proceeding.

Granting the requested relief in favor of Chesley will prevent those harms and not

significantly injure the Respondents since the Respondents will have the exact rights tltey are

entitled to under applicable law after they comply with this Court's requirements imposed after

the Court's granting of Chesley's Motion For Order Restraining Registration and Enforcement of

Kentucky Judgment and Document Destruction (the "Motion").

Granting the requested relief herein benefits the public by (i) promoting the public policy

in favor of settlements, (ii) smoothing and expediting future decisions by this Court or courts in

Kentucky, and (iii) protecting innocent uninvolved Ohio third-parties from Ford's intrusive

inquiries which should all be postponed until Ford complies with applicable law and then Ford's

inquiries will be conducted using proper ()hi° procedures,

FACTS RELEVANT TO FORD'S PLANNED JUDGMENT COLLF,CTION ACTIVITY

This case arose from the criminal activity of two former lawyers, William J. Cirdlion and

Shirley A. Cunningham (jointly the "Criminals"). The Criminals and Melbourne Mills, Jr.
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("Mills")1 colluded to misappropriate some settlement proceeds owed their clients in a Kentucky

pharmaceutical products liability action styled Jonatta M. Moore, et al, v. A. H, Robbins

Company, et al. Boone County, Kentucky Circuit Case No, 98-CI-00795 (the "Settled Case").

Respondent Angela M. lord, Esq, ("Ford") is a licensed Kentucky lawyer who represents

an unknown number of clients in this matter, Ford is a respondent herein pritnarily in her

capacity as agent for her clients. In 2005, Ford filed an action accusing Chesley, the Criminal

Defendants' and others of mishandling a portion of the settlement proceeds generated by the

Settled Case, That case is styled Mildred Abbott, et al, v, Stanley M, Chesley, et al, Boone

-Circuit Court Case No.05-CI-436 (the "Abbot Case"). In fact, Chesley did not mishandle any

settlement proceeds in the Settled Case,

The Abbott Case was initially, assigned to Judge Wehr of the Boone Circuit Court. In

March 2006, Judge Wein. found that the Criminal Defendants breached certain contractual duties

they owed to their clients who had been plaintiffs in the Settled Case by charging more in

attorney fees than permitted by the Criminal Defendants' contracts with their clients, On August

1, 2007 Judge Welu' held that the Criminal Defendants owed the Abbott Case plaintiffs

$42,000,0003 plus 8% prejudgment interest -- hereinafter the "Criminal Defendants Judgment,"

At about that same time, Judge Welu• declined to enter a similar judgment against Chesley.

' Collectively, the Criminals and Mills will be referred to as the "Criminal Defendants" because alt duce were
accused of federal crimes but only the Criminals wore convicted. Chesley was never criminally charged.

As this nuttier has unfolded, Chesley is in fact a victim of the Criminal Defendants since he has suffered
grievously as a result oldie Criminal Defendants' actions.

The difference between the supposedly mishandled settlement fiords sought by Ford and the $42,000,000
judgment against the Criminal Defendants arises primarily from the recovery of approximately $20,500,000 from
the Kentucky Fund For Healthy Living, a charity controlled by the Criminal Defendants funded with money from
the Settled Case. In March 2006, the assets of this charity were placed into a "constructive trust" in favor of the
Abbott Case 'Animas when that money was transferred to a Qualified Settlement Fund, Ford controlled this money
and this money was used to pay certain expenses. Chesley believes that Ford retained a 40% legal fee from the
recovered charity funds and all monies and assets she collected ngainst the $42,000,000 judgment.

3
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FORD'S COLLECTION EFFORTS AGAINT TI-IB CRIMINAL DEFENDANTS

Ford immediately began working to collect the $42,000,000 "Criminal Defendants

Judgment," Certain collection actions taken by Ford arc relevant to this Court.

The Receivership Used By Ford 

Ford's seized certain race horse assets from the Criminal Defendants. Those assets were

owned by Tandy LLC. After• consideration of Ford's then pending inotions, in a July 2, 2008

Order, the Boone Circuit Coto directed an existing "interim receiver" to take control over the

assets of Tandy LLC. This was done before any judgment was entered against Chesley so

Chesley does not know why Ford chose not to immediately sell the seized assets and Chesley

had no standing to oppose Ford's decision to put assets into a receivership.

Ford became unhappy with the receivership. In a filing on February 25, 2008 with the

Boone Circuit Court, Forcl said that the Abbot Case plaintiffs oppose the "uso of funds entrusted

to the Interim Receiver for any other purpose other than distribution to the Plaintiffs ...." Ford

also stated to that "tltere are a myriad of questions related to management of assets ." See

Exhibit B, The Boone Circuit Court repeatedly approved payment of the Interim Receiver's

expenses from the above-discussed "Kentucky Fen Phen Qualified Settlement Fund" instead of

paying those expenses from cash generated by the receivership. See, for example, 13xhibit C.

The receivership's operation was cash flow negative.'

The assets of Tandy, LLC seized by Ford could have been inunediately sold for the

benefit of the Abbot Case plaintiffs. The proceeds of that sale would have been credited against

the Criminal Defendants Judgment thus reducing the $42,000,000 owed to the Abbott Case

Exhibit D is the "Tenth Interim Receiver's Report" filed in the Abbott Case on December I I, 2009 which shows
"deposits" of $43,624.8 I against "Approved Expenses Paid" of S271,340.25,

4
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plaintiffs. Instead, a receivership was used and that receivership managed the assets in a fashion

questioned by Ford and was cash flow insolvent.

The assets of Tandy LLC seized by Ford were finally sold for an amount that has not

been specifically disclosed to Chesley. Upon information and belief, the Tandy LLC assets

could have been sold sooner for a greater amount than realized by the subsequent sale.

Chesley does not know the net effect of the receivership's existence and operation.

Chesley does know, however, that the total value of the assets seized by Ford should be

immediately credited against the Criminal Defendants Judgment and thus now against the

Chesley Judgment. The risk of loss for those funds should fall on Ford, not Chesley.

Ford Chooses Collection Co-Counsel 

Ford needed help collecting the Criminal Defendants Judgment. Ford retained Seth J.

Johnston, Esq. of the law firm of Miller & Wells ("Johnston"). Johnston attended hearings and

drafted garnishments for the Abbott Case plaintiffs. Johnston "collected and distributed" what

Ford describes as "significant sums" to be credited against the Criminal Defendants Judgment.

The relationship between Ford and Johnston deteriorated. In August 2012 Ford sued

Johnston and others alleging the conversion of over $2,000,000 in a case styled ATI Ventures,

LLC, Parldisio and Angela Ford v. Johnson Legal, PSC, Seth J. Johnston, et al. Fayette.

County, Kentucky Circuit Court Case No. 12-CI-3758 (the "Johnston Case"), In her second

amended complaint in the Johnston Case, Ford recites how Johnston helped collect the judgment

against the Criminal Defendants. Later, Ford alleges that Johnston made fraudulent transfers to

third parties of funds that should have been controlled by Ford.

Chesley does not know if Ford recovered any funds in the Johnston Case. Chesley does

know, however, that the credit against the Criminal Defendants Judgment should be for all of the

5
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funds seized by Ford and Johnston regardless of the ultimate disposition of those funds, The risk

of loss for those funds should fall on Ford, not Chesley,

FORD'S .ROLE IN TIIE CRIMINAL CASE

Critninul charges were filed against the Criminals in 2007 alleging that the actions that

resulted in the Criminal Defendants Judgment warranted criminal sanctions. See, United States

of America v, Galion and Cunningham, C.D. Ky. Criminal No, 07-39-DCR (the

"Criminal Case"). The charges against the Criminals carried penalties that included asset

forfeiture and restitution to the Criminals' victims.

On August 16, 2007, the federal district court appointed Ford as the Victini's Advocate in

the Criminal Case under the Crime Victims' Rights Act, 18 U.S.C, Section 3771. Ford accepted

that appointment and proceeded to abuse the powers granted to Ford,5

Restitution To The Criminal Case "Victims" Represented By Ford 

The federal court convicted the Criminals in April 2009 and ordered restitution to their

victims. Ford's role as the victim's legal representative initially did not include disbursement of

funds collected in the Criminal Case,6 Ford sought to change that situation by filing the Victim's

Motion For Order Appointing Victim's Representative [Ford] As Trustee For Management And

Disbursal of Forfeiture And Restitution Funds. Ford wanted control over all the funds and she

wanted to collect her 40% fee from all the funds.

Under pressure from the federal court, Ford transferred to the United States Marshalls

Service ("USMS") funds from four bank accountants established in the Abbott Case; those

accounts included, inter alia, Rinds from the Kentucky Fund For Healthy Living and funds from

Upon information and belief, Chesiey assorts that Ford retained attorney fees hoar the forfeited and restitution
finds and took advantage of the work performed by employees oldie United States of America.
6 See page 4 of the Brief' of Appellant Angela M, Ford filed in the Sixth Circuit or) December 1, 2011,

6
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the sale of assets of Tandy LLC.7 The USMS got control over funds that arose in the Abbott

Case all of which should be credited against the Criminal Defendants Judgment and thus the

Chesley Judgment. The ultimate disposition and application of those funds has not been

specifically disclosed to Chesley.

When Ford accepted the role of Victim's Advocate, Ford accepted "an affirmative duty to

represent the statutory rights of all 421 victims" — not just the Abbott Case plaintiffs. To meet

her duty to the crime victitns8 who are not Abbott. Case plaintiffs, Ford established a separate

escrow account over which Ford had contro1,9 Ford has admitted that the escrow account took

money from the Abbott Case plaintiffs. On November 18, 2012 Ford wrote:

The United States is correct in stating that the 2 prior distributions made in
the state court civil action [the Abbott Case] did not include the 14 Victims who
are not parties to that action. , ., the undersigned [Ford] agreed to escrow a pro
rata portion of the funds then available for distribution, as though the 14 Victims
were parties to the civil action, as a compromise.

See Exhibit F, Defendants' Victims' Response To United States's (sic) Pre-hearing

Memorandum filed by Ford in the Criminal Case. Chesley does not know where the funds in the

escrow account originated, but it seems undeniable they carne from one of the Criminals and

should be credited against the Criminal Defendants Judgment and the Chesley Judgment.

This discussion of fonds distributed through the federal court is relevant to this Court

because any restitution paid to the Abbott Case plaintiffs reduces the amount of the civil verdict.

KRS § 533.030(3)(d). This reflects the general rule that "a party can have but one satisfaction

for an injury resulting from a tort , . ." Burke Enterprises, Inc. v. Mitchell, 700 S.W.2d 789, 794

7 See Defendants' 'Victims ivlotion To Distribute Funds in U.S. Marshall's Possession tiled by Ford in Ilse Criminal
Case on Sept. 10, 2010,
8 The federal court stated that Ford represents 407 clients in the Abbott Case.
9 See the Motion For Partial Lift of Seal of Accounting as to United Slates filed on Aug. 2, 2011 in !he Criminal
Case and see Rxhibit E, Defendants' Victims' Response To Proposed Order regarding Restitution filed by Ford in
the Criminal Case nn Jan. 2, 2013.

7
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(Ky,1985). Accord, Colwell v. Holland Roofing of Cincinnati, Inc., 2003-CA-001236-MR, 2005

WI, 735854, at *1 (Ky. App, Apr. 1, 2005),

Similarly, under Ohio law, "[a)ll restitution payments shall be credited against any

recovery of economic loss in a civil action brought by the vietirn or any survivor of the victim

against the offender." Ohio R,C, Section 2929.18(A)(1). The total recovery in Ohio cannot

exceed the victim's actual economic loss, recovery of both civil and criminal sums for the same

harm constitute an "impermissible economic windfall for the victim." Stale v, 13owinan, 181

Ohio App,3d 407, 411, 2009-Ohio-1281, 909 N.,E2d 170, 173, 12 (2nd Dist.).

The crime victim's restitution and asset forfeiture in the Criminal Case is compensation

for the same harm as was the basis of the Abbott Case, All amounts paid in the Criminal Case

should be credited against the Criminal Defendants Judgment and the Chesley judgment and the

judgment reduction process is continuing. State Farm Alta. Auto. Ins. Co, v. Hill, Greene Co.

No, 2006 CA 24, 2007-Ohio-581, ¶ 12 (2nd Dist.), Ford is required to update the amount owed

on the Criminal Defendants Judgment as money is forfeited or restitution paid,1°

The Federal Government Required Disclosure By Ford 

In February 2011, the United States Attorney for the Eastern District of Kentucky

("USA") acted in the Criminal Case to determine the amounts and locations of all funds

collected by Ford including both amounts Ford distributed to her clients and amounts Ford

retained. The USA also specifically wanted to know the location of all funds collected by Ford

but not distributed to her clients. After several futile efforts to keep her secrets, Ford produced to

the federal court all that information except for "the location of attorney's fees paid to Ford by

The Federal Rule is Elie same. United Stows v. Olson, 5T/ F.3d 713, 734 (6th Cir.2009).

8
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her clients,"I I This did not satisfy the USA and so Ford continued her efforts to keep secrets by

appealing to the United States Court of Appeals for the Sixth Circuit, Appeal Number 11.6187,

Ford eventually filed under seal a complete disclosure with the federal court, including an

analysis of Ford's attorney fees, The filing by Ford was initially for in camera review by the

federal district court. Subsequently, the USA was granted access to Ford's filing, Despite this

development, Ford asserted to the Sixth Circuit that her appeal was not moot because Ford

desperately wanted to keep her seerets.12

Ford's information in the Criminal Case remains under seal. Chesley made two requests

for access to that information and Ford opposed both of those efforts. Also, Ford has

stonewalled traditional discovery efforts by Chesley in Kentucky to determine the information

discussed in this Supporting Memo.

Reimbursement to the United States

On May 17, 2007 the USA filed a statement of interest in the Abbott Case asserting the

USA's right to subrogation for certain amounts paid to third parties on behalf of the Abbott Case

plaintiffs. These amounts were generally related to health care expenses.

The Boone Circuit Court recognized the United States' rights .and certain funds were

distributed to the USA instead of to the Abbott Case plaintiffs. A credit against the Chesley

Judgment must be given for any amounts paid to the USA because the amounts paid to the USA

were owed to the Abbott Case plaintiffs and would have been paid to those plaintiffs but for the

subrogation rights asserted by the USA.

The amount distributed to the USA pursuant is not less than $318,824.95. See the May 2,

2008 Order entered in the Abbott Case,

Page 10 of the Brief of Appellant Angela M. lord filed on Dec, 1, 2011 with the Sixth Circuit Court of Appeals,
I? Supplemental Brief of Appellant Angela M. Ford Concerning the Court's Continuing Jurisdiction filed with the
Sixth Circuit on Sept. S, 2012..
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THE JUDGMENT AGAINST PETITIONER CHESLEY

After separate trips to the Kentucky Court of Appeals° and the Kentucky Supreme Court,

in an Order signed on July 29, 2014 Judge Selland who replaced Judge Wehr on the Abbott

Case ruled Chesley "jointly and severally liable with" the Criminal Defendants "for the existing

judgment amount of $42 million owed to Plaintiffs" — the Criminal Defendants Judgment, See

Exhibit A. The Order of the Boone Circuit Court was clarified in a Second Amended Judgment

entered in the Abbott. Case on October 22, 2014. The Second Amended Judgment makes

Chesley liable for "pre judgment interest at the rate of 8% per annum from April 1, 2002 and

post judgment interest compounded annually at the rate of 12% per annum thereon from the date

of this Judgment," This is the Chesley Judgment.

Despite the above-discussed significant collection activity, Ford failed to provide to the

Boone Circuit Court an accounting of the amounts collected on account of the Criminal

Defendants Judgment, Ford's failure is obvious from the fact that the Chesloy Judgment refers

to original $42,000,000 amount despite millions collected on account of the Criminal Defendants

.Judgment; it' Ford had provided updated information the Chesley Judgment would have started

with tlic true amount owed then rather than repeating the seven year old $42,000,000 amount,

A stinunary of Ford's actions in the Abbott Case shows this timeline:

(1) entry of the $42,000,000 Criminal Defendants Judgment in August 2007;

(2) take extensive collection action involving a receiver and other tactics;

(3) conflate the Criminal Defendants Judgment collection efforts and proceeds
with the restitution amounts owed by the Criminals while acting as the Victims
Advocate and transfer funds to the USMS; and

13 The Boone Circuit Court initially granted summary judgment against Chesley. That judgment was reversed by

the Kentucky Court of Appeals in 2011 and then reinstated in 2013 by the Supreme Court of Kentucky,

10
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(4) entry of the Chesley Judgment in 2014. Followed promptly by discovery
addressed to Chcsley that is more than 50% focused on financial documents and
information of third-parties including many citizens and residents of Ohio.

Chesley had no real opportunity to challenge any aspect of the manner in which the

$42,000,000 amount of the Criminal Defendants Judgment was determined or how Ford chose to

collect that judgment and disburse the proceeds thereof because Chesley was not a judgment

debtor when all the above-described activity occurred,

CIIESLEY'S APPEAL IN KENTUCKY WILL BE SUCCESSFUL

Chesley is not asking  this Court to reverse the Chesley Judgment.

Still, it is important for this Court to understand that the Chesley Judgment is seriously

flawed because the high probability of reversal on the merits in Kentucky reduces any injury to

Respondents imposed by a slight delay in their collection efforts against Chesley. It does not

harm the Respondents if their improper efforts to collect a flawed judgment aro slowed by

forcing Ford to obey the law and only collect the proper amount now owed since any funds

collected on the Chesley Judgment will probably be returned to Chesley or those innocent third

parties from whom Ford may seize assets.

Imposition of Liability on Chesley via the Chesley Judgment Will Be Reversed

Summary judgment against the Criminal Defendants was granted in 2006.14 Contrarily,

Ford's initial motion for summary judgment against Chesley was denied," Seven years after the

Criminal Defendants Judgment and acting without any discovery after the 2013 Kentucky

Supreme Court's Abbott v. Charley decision, the Boone Circuit Court entered the Chesley

14 The Kentucky Supreme Court affirmed summary judgment against the Criminal Defendants stating that the
Abbott Case claims' were "essentially contractual, based upon CGM's [the Criminal Defendants) breach of the
attorney-client contracts." Abbott v. °Inky, 413 S.W.3d 589, 603 (Ky. 2013). As an alternative, the Kentucky
Supreme Court held that the Criminal Defendants conduct amounted to a joint enterprise or joint venture, such that
joint liability could be imposed under Kentucky partnership law. Id. at 604.
15 Judge Wehr of the Boone Circuit Court denied Ford's first motion for judgment against Chesley, slating, "The
rationale of ilte previously, entered partinl summary judgment [against the Criminal Defendants) does not apply to"
Chesley.
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Judgment. The CitesIcy Judgment is premised solely on collateral estoppel; the Boone Circuit

Court (Judge Schram]) held that Chesley was part of a "joint enterprise" with the Criminal

Defendants and thus ruled Chesley jointly and severally liable for the Criminal Defendants

Judgment. In so doing, Judge Schrand ignored the distinction between Chesley's ethical conduct

issues in Kentucky (Chesley was not disbaned in Ohio) and the criminal acts of the Criminal

Defendants,

The Boone Circuit Court made that 2014 ruling despite the Kentucky Supreme Court

specifically slating that Chcsley's situation was distinguishable from the situation of the Criminal

Defendants. The Kentucky Supreme Court said:

Appellants also contend that the joint and several liability of CGM [the Criminal
Defendants] should extend to Chesley because he acted in concert with CGM.
We decline the invitation to do so. . . . Chesley's role in the enterprise clearly
differed from that of Cunningham, Gallion, or Mills, The agreement itself seems
to treat him differently.

Abbott v. Chesley, 413 S.W.3d 589, 604-5 (Ky. 2013).

The Chesley Judgment is based on the Kentucky Supreme Court's decision that Chesley

violated certain ethical obligations he owed to the Abbott Case plaintiffs. In contrast, the

Criminal Defendants Judgment is based on the Criminal. Defendants' breach of contractual duties

to the Abbott Case plaintiffs when the Criminal Defendants "paid themselves fees over and

above the amount to which they were entitled to (sic) under their fee contracts with their

elients."16 Holding Chesley jointly liable with the Criminal Defendants is legally impermissible

because Chesley's liability is premised on violations of ethical rules while the Criminal

Defendants Judgment is premised on breach of contract.

Neither the Kentucky Supreme Court's decision nor the Chesley Judgment contains the

findings of fact needed to determine that Clicsley acted in collusion with the Criminal

August 1, 2007 Order in the Abbott Case, the Criminal Defendants Judgment,

12
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Defendants in a manner that would permit the imposition of joint and several liability upon

Cheslcy. The Chesley Judgment rests on shaky legal ground and will probably be reversed in the

pending appeal to the Kentucky Court of Appeals.

The Maximum Overpayment to Cheslcy is UO65,621.87 making the 142,000,000
Amount of the Chesley Judgment in Error

The Criminal Defendants Judgment amount of $42,000,000 was determined by

calculating the excess legal fees that were diverted to the Criminal Defendants by their fraud, It

had no connection to Chesley.

It' a judgment against Chesley is proper in the Abbott Case, the most that should be

awarded against Cheslcy would be a judgment for fees he received in excess of the amount he

should have received in the Settled Case. In analyzing that question, the Kentucky Supreme

Court assumed that Chesley was entitled to 21% of the total attorney's fees that were properly

paid in the Settled Case, The Kentucky Supreme Court then discussed what Chesley received

compare(' to what he was entitled to receive in the Settled Case. The Kentucky Supreme Court's

discussion leads to a maximum overpayment to Chesley of $6,465,621,87,

Separately, the Kentucky Bar's Trial Commissioner and Board of 00VC13101'S asked the

Supreme Court to award an approximately $7,500,000 restitution award against Chesley. The

Kentucky Supreme Court declined to enter that award.

The $42,000,000 judgment amount is incorrect as to Cheslcy.

Ford Plans To Wreak Havoc Quickly

Ford recognizes the above-discussed weakness in both the liability determination and the

amount of the Chesley Judgment. For that reason, she is acting quickly to collect the Cheslcy

Judgment while simultaneously preventing Cheslcy from having any opportunity to consider

making rational settlement offers to the Unknown Respondents,

13

Et FCTRONICALLY FILED 01/06/2015 14 55 / MOTI / A 1500067 / CONFIRMATION NUMBER 383362



Case: 1:15-cv-00083-PCE Doc #: 13-1. Filed: 02/26/15 Page: 34 of 114 PAGEID #: 32Q

Ford has served extensive asset related discovery on Chesley in the Abbott Case,

Chesicy will respond to that intrusive discovery in Kentucky. Much of that discovery seeks

information from Chesley about non-parties who are Ohio citizens, residents and domiciles.

Ford threatens worse than burdensome discovery addressed to Chesley. In a December

12, 2014 e-mail to Chesley's counsel Ford stated her plan to inflict pain on, and invade the

privacy of, several innocent third parties. Ford wrote:

I'll obviously want the written discovery back from. Chesley as well as documents
from subpoenas I'il issue . , . In addition, I'll want to depose his [Chesley's]
wife and eltildren and several institutions. There are other individuals that
want to depose but I'm not prepared to identify those just yet.

Ford's reference to issuing subpoenas is an obvious plan to seek documents from non-parties.

Ford plans to create problems for (i) Chesley's wife, (ii) Chesley's two children, (iii) "several

institutions", and (iv) an unknown number of other individuals. Many of Ford's targets are in

Ohio. Ford must be made to strictly comply with all legal requirements for the registration or

domestication of the Chesley Judgment and enforcement use of a valid Ohio judgment before she

begins to invade the financial privacy of so many innocent non-parties.

THE WHO? & HOW MUCH? OF THE CHESLEY JUDGMENT

It is axiomatic as a judgment debtor Chesley is entitled to know how much he owes in

total and precisely to whorn that amount is now owed on an individual basis for each particular

judgment creditor. The Court might wonder how Chesley got into this situation. 'Fite answer is

that the above-described procedural morass prevented Chesley from taking discovery in the

Abbott Case: (i) the existence of the Criminal Case and Chesley's co-defendants asserting their

Fifth Amendment Rights (ii) the appeal to the Kentucky Court of Appeals; (iii) Ford's

subsequent appeal lo the Kentucky Supreme Cooly, and (iv) Chesley's disciplinary proceeding

followed by the Kentucky Supreme Court's ruling on the recommendation arising from that

14
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proceeding all combined to inhibit the normal discovery process in the Abbott Case, Chesley

never deposed a single Abbott Case plaintiff° so that he might know how much Ford asserts

Chesley owes in total and precisely to whom that amount is now owed on an individual basis for

each particular judgment creditor, Similarly, Chesley never deposed any of the Criminal

Defendants and so never had an opportunity to demonstrate that he did not conspire with them,

Without critical information concerning the Chesley Judgment, many basic public

policies will be frustrated and Chesley will forever lose important rights:

(1) the fair and efficient operation of cows in the State of Ohio and the
Comtnonwealth of Kentucky may be impeded because, inter alio, the true amount
of the Chesley Judgment is relevant to (a) any consideration by a Kentucky court
of requirements that might be imposed if Chesley seeks a stay of enforcement
while his Kentucky appeal is pending find (b) limitations this Court might impose
on Ford to insure that her collection efforts do not attach assets in excess of the
amount truly owed on the Chesley Judgment;

(2) Chesley has a right to consider all available remedies under applicable law
if the Chesley Judgment renders Chesley insolvent — but, that right is not available
if Chesley cannot identify his creditors as required by applicable law; and

(3) Ohio public policy favors settlements" but Chesley cannot consider
making any rational settlement offer(s) to particular plaintiffs unless and until he
knows how much is owed to each Abbott Case plaintiff,"

" Among the unexplored questions related to Chesley's alleged liability to the Abbott Case plaintiffs is the benefits
received by the Abbott Case plaintiffs in the Settled Case as a direct result of Chesley's involvement in the Settled
Case. Chesley believes that his efforts in the Settled Case provided subslantialty more benefit to the Abbott Case
plaintiffs than Ford's efforts in this litigation.
18 Ohio Rule of Professional Conduct 1.2 and the Kentucky Rule of Professional Conduct 3.130(1,2) both mandate
that "[a] lawyer shall abide by a client's decision whether to settle a matter." Each state's rule governing
communication between lawyers and clients, fortifies this contention. OH ST RPC Rule $.d and KY ST S CT
RULE 3.130, RPC Rule 3.130(1.4) require that lawyers promptly intone their clients of those matters requiring the
client's consent; this rule read in conjunction with Rule 1.2 mandates that all settlement negotiations be filtered
through the client. Ford avoids this obligation by biding her clients and how much is owed to each thereby
preventing Cliestcy front considering the option of nicking an Informed settlement offer to particular Abbott Case
plaintiffs.
19 Having chosen a "moss action" instead of a class action, Ford is ethically bound to transmit any scitletnent offers
made by Chesley to each offcree and the clients ore individually entitled to decide whether to accept that client's
particular offer. Ford, of course has effectively deprived her clients of their right to consider settlement offers by
preventing Chesley from making any rational settlement offers.
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Cheslcy has requested but not received from Ford (I) a calculation of the total amount

now owed on the Chesley Judgment including, but not limited to, a calculation of the pre-

judgment interest and (ii) a calculation of the per dies► post judgment interest that Fore( asserts is

accruing. Without those, Chesley cannot know what he owes to any particular judgment creditor

(a/k/a any particular Unknown Respondent)

Who Are The 400ylus Abbott Case Plaintiffs and the Unknown Respondewts

The "Plaintiffs" in the Abbott Case are the stated beneficiaries of the Chesley Judgment

and real parties in interest in this matter. Ina twist from the Chestey Judgment, Ford asserts that

not all of the "Plaintiffs" in the Abbott Case are Chesley's judgment creditors, the Unknown

Respondents.

Ail of Chesley's judgment creditors should each be a named respondent and served with

the Petition and related filings tiled in this matter, Chesley has asked for the current names,

addresses and amounts owed to each of his judgment creditors20, Ford, however, has failed or

otherwise refused to identify those persons to Chesley.

Initially, the Abbott Case was pled as a class action. In her Seventh Amended Complaint

Ford deleted the class action allegations, Having made that decision, Ford became obligated to

maintain and when appropriate produce information to Chesley on a creditor by creditor basis.

In response to Chesley's requests, Ford routinely points to the "grid" attached to the Settlement,

Agreement in the Settled Case. That grid is over 10 years old and contains names that Ford

asserts are not, in fact, among Chesley's judgment creditors. It seems impossible that none of

20 The amount owed each _judgment creditor by Cheslcy starts with the amount set in the settlement grid of the
Settled Case prepared over 10 years ago and makes adjustments required in that case •-the source of the $(12,000,000

"baseline judgment" against the Criminal Defendants; thereafter, thre must be credits for amounts (i) distributed by

Ford to the Abbott Case plaintiffs, (ii) distributed to the Abbott Case plaintiffs through the Criminal Case, (iii)
retained by Ford as fees and expenses, (iv) transferred to the USMS, (v) paid to the USA as subrogation, and (vi)

collected by Ford but dissipated through a bad receiver and supposedly corrupt co•counsel, etc.

16
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the persons listed on the 10 year old grid has died or filed bankruptcy -• it is true that Chesley

does not know the names of his (=Tent judgment creditors.

The following table mixes filings by Ford in different courts at different times with

statements by two courts before which Ford represented the Abbott Case plaintiffs. A summary

of only statements in the Abbott Case (and its appeals) concerning Ford's clients is attached as

Attachment 1. In total, those filings list 463 separate individuals as plaintiffs in the Abbott Case.

Both the following table and Attachment 1 show a wide variety of beliefs concerning the

number of Abbott Case plaintiffs. Chesley's confusion is understandable and very troubling.21

Ford and others have stated that the following numbers of persons or entities (e.g. estates) are

Abbott Case plaintiffs:

21 In Howard et al. v. dagela M. Ford, a al., Fayette Circuit Court Case No, l4-CI-3988 plaintiffs allege
malpractice by Ford and others. This complaint asserts that there should be over 500 plaintiffs in the Abbott Case,

17
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DATE DOCUMENT NUMBER OF PLAINTIFFS
Beginning Brief of the United States of America

filed with the Sixth Circuit on Feb. 14,
2012.

The Criminals represented "440
individuals" in the Settled Case,
Another source says 431,22

Aug. 3, 2007 Ford's Supplemental Motion For
Leave To File Seventh Amended
Complaint in the Abbott Case,

416, Ford "adds one new plaintiff
and three plaintiffs thought to
already have been added,"

Aug. 14, 200723 Ford's Abbott Case Notice of Filing
Revised Summary of Misappropriated
Settlement Funds And Attorney Fees.

440 names on two distribution grids
attached to Ford's filing, Ford
claims to represent 416 persons.

May 2, 2008
court order with
grid attached 
Sept. 9, 2011

Damages "distribution grid" approved
by the Boone Circuit Court in the
Settled Case,

414 names are on the grid. Ford
asserts that some of those persons
are not Chesley's creditors.

Memorandum Opinion And Order in
the Criminal Case

381

Sept. 9, 2011 Memorandum Opinion And Order in
the Criminal Case

"Ford now represents 407
individuals", but 421 victims were
identified in this criminal action

Dec. 1, 2011 Sixth Circuit Brief of Appellant
Angela M. Ford

..._.
407

Nov. 13, 2014 Statement by Ford in open court in the
Abbott Case

"variable", maybe 382 from a 2008
Abbott Case distribution grid24

"A judgment record or docket should afford definite and reliable information as to the

parties for and against whont the judgments contained in it arc rendered," 46 AM, JUR, 2D

Judgments § 126 (2014). As another treatise explains:

A judgment must designate the parties for and against whom it is rendered, or it
will be void for uncertainty. The designation of' the parties should be made with
sufficient certainty to enable the clerk to issue execution. This may be done by

11
Abbott it Chesley, 413 S.W.3d 589, 596 (Ky, 2013).

" This tiling occurred alter the Criminal Defendants Judgment was entered, Query, do new plaintiffs receive
amounts already collected front the Criminal Defendants or only collections on later entered Judgments, such as the
Chcsley Judgment?
24 Selected pages from the transcript from this hearing are attached as Exhibit G. Ford's current position is
essentially 'illy clients are the people to whom i choose to pay money.' Ford's statement beginning on page 22 Is:

MS, FORD: It's the Settlement Agreement, . . , [from the Settled Case] that identifies who are the
settling Plaintiffs, and how lunch theyle to receive. .. There were, In fact, additional plaintiffs in
this action [the Abbott Case), , . So, there are, in fact, additional Plaintiffs in this case, . • , . [p23)
THE COURT: .. . so you're saying the 414 on the grid are the ones that are to get the money?
MS. FORD: They were — they are actually at the end of the day, the number on the grid I believe is
382, , . And then you have a whole atother group of Plaintiffs who didn't have money stolen front
them. So, the -- the number of Plaintiffs is, in fact, variable,

18
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naming thorn correctly or by describing them in such terms as will identify them
with certainty.

49 C.J.S, Judgments § 117 (2014), And ,see Montgomery v. Viers, 130 Ky. 694, 114 S,W. 251

(1908) ("In specifying the relief granted, the parties of and for whom it is given must, of course,

be sufficiently identified.") (citation omitted).

An Aceountintt By Ford is Needed and Can Be Readily Provided

Upon information and belief, Chesley asserts (hat by February 14, 2012, Ford had made

at least duce distributions to the Abbott Case plaintiffs and retained attorney fees as supposedly

permitted by her agreement with those clients. All of these distributions were made before the

Chesley Judgment was entered. Chesley is entitled to credit against the Chesley Judgment for all

those amounts.

Public policy in the Commonwealth of Kentucky clearly favors settlement over the cost

and time associated with prolonged litigation. Kentucky law specifically recognizes discovery as

a means necessary to promote settlement. Lancia' v. Shoney's, Inc., 83 S.W,3d 474 (Ky. 2002).

Ohio law similarly favors settlement, Krischbanni v. Dillon, 58 Ohio St. 3d 58, 567 N.E.2d 1291

(1991).

This Court has broad discretion to promote settlement between the parties. Thus, "it is

not an abuse of discretion for a trial judge to suggest a procedure or provide a process which

facilitates settlement of all or part oldie litigation," Bland v. Graves, 99 Ohio App. 3d 123, 136,

650 N,E.2d 117, 126 (1994). The Manual for Complex Litigation, specifically discusses mass

tort actions like the Abbott Case stating:

(In some] cases , the judge and parties prefer at the outset to discover
plaintiff-specific information . . For example, in the Ohio asbestos
litigation, special masters worked with the parties to develop standard
forms disclosing information that would be relevant to both settlement and
trial, (emphasis added)

19
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§ [4-5.000] Manual for Complex Litigation, DOJML Continent 4-5.000, Section 22.8. Since this

Court could order discovery of each victim's damages in a mass tort case, by analogy the Court

can order Ford to now disclose how much is owed to each of the current Unknown Respondents.

Chesley seeks only information to which he is entitled and that information is similar to that

which courts regularly order plaintiffs to provide to defendants in normal discovery processes.

Because Ford decided to make the Abbott Case a "mass" action instead of a "class'

action, Chesley may have 400-plus individual judgment creditors and public policy promotes

settlements with as many of those creditors as possible, Settlement(s) require that the parties

start with an understanding of bow much is owed to each particular judgment creditor, The form

of the Chesley Judgment combined with Ford's actions prevent Chesley from possibly making a

rational settlement offer to any of the individual Unknown Respondents who each have the right

to individually determine if they want to settle with Chesley. See Hatahley v, U.S., 351 U.S.

173, 182 (1956) (in action by 30 plaintiffs for loss of horses, trial court's "lutnp sum" award of

damages was inadequate for appellate review and case remanded for apportionment of award

among the individual plaintiffs).

In 2011 Ford filed in the Criminal Case a significant disclosure including amounts

collected but not distributed to the Abbott Case plaintiffs. There is no reason that disclosure

could not be updated and provided to this Court and to Chesley.

REQUESTED INJUNCTIVE RELIEF

Based upon the foregoing and applicable law, Chesley respectfully requests Mat this

Court:

1. Enjoin Fot•d (and any other counsel working in concert with her) from seeking to

enforce the Chesley Judgment in the State of Ohio until 90 days after site provides to Chesley

20
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complete list of the current names, addresses and amount owed to each specific Unknown

Respondent who is one of Citesley's judgment creditors. Chcsley respectfully submits that this

relief is necessary to protect Chcslcy, and innocent third-parties, from suffering any asset seizure

or other negative act by Ford before Chesley has a fair opportunity to know how much he owes

on the Chesley Judgment and to whoa► those amounts are owed so that the above-described

rights are not irreparably lost. Further, this relief is necessary to smooth the operations of courts

in the Commonwealth of Kentucky and the State of Ohio as they might face issues concerning

the staying or limiting of Ford's collection efforts against Chesley. Finally, Chesley respectfully

submits that this relief is necessary to enhance the opportunity for some settlements and will

preserve the rights of the Unknown Respondents to possibly receive, consider and act on

settlement offers, This relief is appropriate under the facts and circumstances before this Court

and applicable law;

2. Given Ford's efforts to keep information from Cliesley, Chesley needs injunctive

relief preventing Ford and any individual or entity affiliated with her from destroying or

secreting any document or electronic information that reflects any (i) collection of funds

collected and/or credited against the Criminal Defendants Judgment, (ii) restitution obligations of

the Criminals, (iii) forfeiture of any assets in the Criminal Case, (iv) funds Ford or any affiliated

entity transferred to or front Johnston, (v) funds transferred to or for the benefit (Amy Criminal

Case victims who are not Abbott Case plaintiffs; (vi) amounts distributed to the Abbott Case

plaintiffs; (vi) operation of the Tandy Li.,C receivership; and (vii) funds transferred to or

subsequently by the United Slates Marshall's Service related to the Criminal Case or the Abbott

Case;

21
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3.. Direct Ford (or.other counsel- working In concert with her) to provide information

needed to pCinit SUN/ice of Process on each of the- Unknown Respondents or to eause the filing

with this Court- ti not ice of appearance on behalf of each Unknown Respondent; rind

4,, linjoin Ford fipal :requesting, directly, or indirectly; discovery Prong, or related. to,

Ohio, residents or. ,citizens (except Cliesley), of to seize Ohio assets, until 180 days, after the last

tOoteur of the steps listed in ileitis 1, through:1, above,.

VERIFICATION.

Stanley M..dheSley. swears or. affiMis 41S (l) X Din ever. eighteen years, old, and

have.never been declared mentally incompetent; (2) I :have personal knowledge:of the: facts set:

forth. in the' above-written Verified, Memoranditin In: Support. Of Motion 'For injUnctive

(the Supporting Memo"); (3) I am the ji11,igrneht• debtor, who: is lite sttbject of. the Chcsloy

Judgment described in the Supporting. Memo; (4) td the best Of my knoWleage and: belief; the

•:(1rots.! sat ont..in, the atipporting 'Memo are Artie And: correct; and (5) attache'cl to the .S.upporting

11101110 are true, correct and, except ias 'stated, complete copies of ceilpin ,documents..tiled. in 1116

AbhOtt Case or the Criminal Case,

, 1
Chesloy .)

Sworn to, and subscribed, in my presence on January -  6  , 201,5 by Stanley M. Chestey

who is known to me,

' • —
•

+.0
•Ar

Ifty S. Diming
*1 ftyPutko,Woo100

140arntit:00144es08.16.2di9

22

,''Zr (/'
  L.1--,,,;%41.
Notary public, State ()COW°
My commission expires onj
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Sheryl O. Snyder
FROST BROW TODD LLC
400 West Market Street
Suite 3200
Louisville, KY 40202
ssnyder@fbtlaw.com

23

Respectfully submitted,

/s/ Vineenf E, Mauer 
Vincent E. Mauer (0038997)
FROST BROWN TODD LLC
3300 Great American Tower
301 1 Fourth Street
Cincinnati, Ohio 45202
513-651-6785
Fax 513-651-6981
vmatier(igtbtlaw,com
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Attachment  1 — Statements in the Abbott Case Only Regardi»a Ford's Clients

DATE DF,SCRIPT1ON
December
2004

30, Ford files Complaint as a putative class action, The caption of the original
Complaint lists 37 named Plaintiffs,

July 27, 2007 Ford files Motion to File Seventh Amended Complaint, The caption of the Seventh
Amended Complaint filed with Plaintiffs' Suppletnental Motion, (Aug, 3, 2007) lists
416 individuals as Plaintiffs (not including one name that appears only as "Jones)).

July 26, 2007

_ '

Ford files "Notice of Filing Revised Summary of Misappropriated Settlement Funds
and Attorneys' Fees." The Notices states: "The update is necessary due to the
acklition'of one Plaintiff to this lawsuit tluough a Seventh Amended Complaint,"

August 14, 2007 Ford files motion to file Eighth Amended Complaint, The caption of the Eighth
Amended Complaint lists 418 individuals as Plaintiffs (not including one name that
appears only as "Jones").

August 14, 2007 Ford files another "Notice of Filing Revised Summary of Misappropriated
Settlement Funds and Attorneys' Fees," The Notice states: "The update is necessary
due to the addition of two Plaintiffs to this lawsuit through an Eighth Amended
Complaint." The attached "Settlement Funds Analysis" lists 416 individuals.

October 23, 2007 Ford files Notice of Cross-Appeal, which lists 444 individuals as Plaintiffs.
January 30, 2008 Ford files "Notice of Filing Distribution Platt for Judgment Funds." Attached is a 6

page "Distribution Grid," which lists 414 individuals (by first name and last initial).
May 2, 2008 Judge Crittenden's Order entered approving/directing distribution of funds from the

"Kentucky Fen Phen Qualified Settlement Fund" to the Plaintiffs according to an
attached "Distribution Grid" that lists 414 individuals (by first name and last
initial).

0118087.06(9701 4851.9531410490
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BO.ONV,.C1VV:1,AT cooK • .
tisVi.kSION..1:Q •

. ' CASff,

A.13T31.01'.r,

v,

STAIY.LEY M. c.1117.M.,KiY, t ol,

•
• k.1,11F.11ti.

CaUft.1

AUG 0 1 •204i 
DIANRr.z, CI.CRK

•

ri..A,INTfVFS

F!1'8 •

021M.M 
.

• .;

Thi Court kdnetef.l.p, hcaving. lhis..ru4Mr- on kily 15, '20.14 :orl P.-10 intiffs' Mciti On for

Part1,41. 31!ni.inary. M,.(2,1101(,;y (".C;hes.e.y"), The Plaintiffs. were
• •

reiu'osonfml .by Hon. Art101'st )ad. Thepf.ttbr;d:i,ane,%.:WezM tepr f!Si,bi' Pon,. Sher.Y1 Snyder •'

and ilo9, Pro.0 Y.• j.710 Cfiurt it.;:ivint.reviewee, Jifft' 'Motic.»4 Chesjey's

Re3))0.3l8(?,, ,117,3X1.11Xf1,,. bC0.11,1.1. .F4'014) •C.Otirt.Sr.'3., add • .being 111 wys,•

st4ffloiPirtlY EidY1F,ed.11813,0;,, 

This Court, 1). the March 8, 2006 0rrim‘ of ...3en.ior Stain's .TvdgeiIJijiiWt7.1n, pf.ovionsly

wonted sinirav juri8nient, I)(14.1;rkla'rP1 Will lain Ontlinyy, Shirley Allen Cu1ingh8r,-,1,

and ?),I.elbournf:, on:Plaint:1W- 1.)r1c,h o fithry duty ,,..1.13iins in theìr. rerive.sentation of

Plaintiffs in the )..-irn*f atrai.d, .i. .I. Qf> Coppany,iíi d. lawsuit. which involved

ììie1V,r16.ini :31!1:-.r1:.(edcs vest& of ingcr.i.i.n.g. the teu.jì1e.in .die f: drug, ,The C.:01111 rrWarded

darnu.gcs the Qrnonnt. of $42Anillion.(by'Ofder of. Ailisust: I, 2007) and rultd..the Defendants ,

wmoinsly and ;everiilly liable to the Plaintiffs. fihipv.:rne. Court .of Kentucky affirmed the

Partial smininary ,judp:meost against °affirm,. donningtrui iuìd Kits,. including that each was

Joindy and severally Jiuhìe for She amounts wved., Plaintiffs now Fir.:1c (his Court fo order suirmiftry

jticigirlera on their brclach of:fiduciary, claims nainst Chesley, that hesley be jointly and
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severally liable liable with (Milian, Cunningham and Mills lbr the amounts owed to I'l'aintiffs, and that:

Ch.Isle,?,i'cl,lsiiorge all fees he collected, in the Utia,\.(.1nirittat,

The 1c.entucky 13a).• A.sseciation imititute,d Proceedirl,(!ys t•clating Chesley's

: naticnv in the auoyd, matter in K.ehrllelv, Che,qey, K,13A File 13785. The Trial
.• .

• Commissioner eculdveted. a hearing'. and found that Ches1.•!ty had violated (8) different,ethics

rules. The Trial Coinntisioner recommende41 that CheslEy hie permanently disbarred frOm the

preltio; in Kentucky, and that he pay V7,555,000.00 in restitution' to' the Gtrcird case

'clients. The Board of Ge,wcrnos's of Kong,u.- .0, the Trial CO.MlniSSIOnCe3 Report, The

Coot of Keritrucky found ;•>f violslions.cf eight provisions of SCR 3,130

and, followed re,.;ornitiendstioil thr;t•Che.‘;leylw. oemanently disbarred, The Supreme

Court did not order that Chef;I:v pay zestitam.lcoutirek?; B /..Y.,'?? P. ChalCy, .393 S.W.3d 584

(Ky. 2013).

' Plaintiffs .at'C3ile. That jiptirg:tir ,TprOpti8V: to their breach of fiduciary duty

claims lb. ough. the doe:tine of ist,-,w•xirci-Jut;ion or •::911.atera1 e:Aoppel. Issue preclusian vvotild bind

Chesley tc the' far:turd rend legal..dcterrnins',ionti r.,,incle in the cli..ciplinaty proc,t.edings before the,

C:o.iy,rnission, the Board c.,f Clovernors, Suprei-ne. Court of ./ceriucky regarding the

settlern.T.Jr:.:If the Outw-drnairer that resulted in his ,...lisbartyKInt. a::eslcy.disagreel;.

'The Trial Cormnissioner found, and t;),.: •6tiprme Court ratitie'd, that ChesJey violated the

followine. specific pr(oviskins of SC.R.3.13C):

. SCR 34 ,:mtv `.V.,;0 attoincy's fe:s, which exceeded the

amount established by aent coaracts and contrasts with co.c.Tunsel, and which wee otherwise

iinreas,inal:)1e. •

.:1
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..‘ ) by faili4 to provide clients with a written sta. teme.nt of tho outcome of

:the matt-y:1,, al; waif 113 'the remiltty)ce to the client and' the method of its determination, The:

contractual cor,..tinginc.y fee eontrar,..1..fort/..,e, ehnte viere either for 10% or 33 ]/3% plus expense's

of tip to.3%..'A 49% contingeney'ree was netuall); charged to the (-Monts. Chesley's contractual

agreement. with oln3s counsel wAs 'for 21% of fe. es upon, suscesful settlepent Of the ca..rie, which

. sholtki have been $1'.:!,94 I ,63i1,46' yd. Dot: the, ,320 rn.Wio puns he mceived. He was paid

' 555,000 in ex.rzsts, of his properfee:

withoitt oorisent cf wts

SCR 3.130....1 (o)( I.) by knowingly Tii,tifyirrg specific misconduct of other lawyer's.

SCR 3,12.0-1.$3(g) by respwenting I:v.v..,ripç, olit.,.7419 in making an aggregate settlement

• of the. claims isvIthwq of the elieots or di scloriu,re to them of the ex. istonQe. and neffire of all.

cIainu.C.'ho.sley war class counsel pursuant to his agreement with Oallion, Cunningham' and

ills an.ci. therae-re h8ri. the sata(; duties ti.;$ thdrn, with regarding the requirements of Si...T. 3,130-

1 M(g), •

rnakin .f,a false: of innteiN !'..act, to the tribunal

TO. 3.130.1.1.',0. by' n:31,:iR, a fake i;t.rt...,...w.ent net' in connection with a

disciplitmry rriatte. •.

SCR 3.'130-8.3r/2) (now SCR. 3.120-:3.41)) Ly anzauint •?'.n eGnduct in.volving. dishonesty;

.fi•aud, dit cir mi sr epnniat

1:3311e preclu,giii.0: also known .as eo11w..:1•:11;,:!;toppc.1, tire List of an earlier judgment

• by one not a party to the ofigifiat action to prtltti.ic: of,'uatters litigated in the earlier

action." Millar Office: ei Cozl(rt.. 161. 867 (Ky. 20)1). A non-party in the former

action may. assert es judie-ata, a dose c:ousin. to iSsue preclusion, against a party to the former .*
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action. !=1.; 101113 as the puly against wYnni res juchWa is cleadi:d had a realisticallyfUll and fair

opportunity to prost.nt his easc,..1d. ,,"quoting ./11.c7ro Corintionweafrh, 96 S,W.2d 317 (Ky. 1997)..

11.(1(1iti.om 11;/, the. $;.sor,:rne Court has addrfiise-d whether administrative. agencies acting in a

judicial capacity.a re entitled to the sameres judiat'a effect ri:s judgments of a court,, finding that

they' do. Ky. Bar Ass. '11 r. ffarri:% 269 8.W.3d '4!;,1 (Ky. 200),

CMsley's hearing before the Connu19.sioner was held November 5-6 an.d,12-13,,,2009

hefoTe Judge Rod ,tylinser and. contimiedito SeFit.ember 13.15 and 20-24:2010 before Judge, .

GahDiri. Cbe-Stt:31 was represented atvGaious thaws by Kent. Westberry, Escb, James

• Gory, Frank I-1,nton, IV, Rsq., Scott Cox, Miller, Esq., Sherfl Snyder, 1~, q. and

Hon, Sumn piott.-Prior to the heating, the ttslimcny of five cut of state witnesses was !provided

by video ;iwnsitions, igcluding 
44

e:diihith. bt•vdtlii; the several days the hearing was lielc.4 a total

.• of 43 witnesses gave iestittoriy e:ither in person or 'uy deposition, with the Thal Commissioner

'considering 124 exhibits, Additfonaily, the. Thal Commissioner allowed time for the parties to •

. submit briefs at the efinclusion of the rieoing. lho Cowl. finds Clinsley had a realistically full' .

and fair oppertttnity to present. his CM: hefc're the Thai  Commissioner, •

elem.entfl .txrua 1:c met far insur; to Optlfite as a. bur to further jitiotion:

"(1) at least one party to be bound in the se.con.;1 ease must have been a party in the first case; (2)

the..issne in the second case must be the same issue as the fast case; (3) the issue must have been

'actually litigated; (4) the issue Vs'EiS actually,- decided in that action; and (5) the decision on the

issue in the prior action must have been necessilYy to the .court's judgment and adverse to the party

to be bound," Al. quoting Yeoman v. ComoromiTaith 11ecalth Policy Bd. 983 5.W.20 459 (Ky.

1998),
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• :
Comt finds 11)0:',t; have 1Tiet with 'regard to Rtaititiff.s' 3VIOtion in this

n.)atter 1153.:1 the tindiqs in K.at nesley, Chnsirty Wl.S a party hound by the KBA;malter, The

facts ,,yr-.1orouinstancio5.; al iF.S11/:', if17 0111:.!!)Slitt:tt ;\.1.0tion were those at. issue in the .1(0A,matter,. The ,

fact and eircumstancei were..litiRated io 6: KBA, thaVer befare the Trial, Commissioner. at 4•

bearing held Novernber5.6 and 12-.13, 2009 arid September 13-15 and 2,0-24, 2010, and.reviewecl

by the Board of Governors and the Supreme Cciwt of. k-en.rucky. The Trial Commissiorier made

factual findings and .o.nelusions, which Averse to diesley, and which were affirmed

by the .11o. ml. of Governors aed (.oust of Ke4].inekT, said. fac's heinz those at issue in

. the instr;nt, Motion. 171e, fatitual. findings and lef:.nl coneltisiolls by the Trial,Commissioner, the

Board of Ci0Vet:11013 R.nd the Snispeine Court OCP;entucky wore necessary for th,, owoirie of the

K1 to matte.r, •

This Court finds Chos.ley is hound by. ille .P,c,tual tindingi3 and ?twit r,enclusions hi the

K13.A. roltter. 'Pito Sof-gozne Court CourK1 that by ent..erinc into an agreement with. Ciallion,

Curinkrzham tmd Chesioy sig:tted oii as ,i.e:-counsel anti was one of the attorneys •

repres;mtitg the Plairififfs ir.h the. CilLard matter.. He, therefore, assumed the same ethical

responsibiliti'z:s as Cralliori, C.Lninioghttni and and the same ir,:?.pon,:ihilities he would have

with any other client, Kn?f,-at,,cky liar Ass '11 v. Chashy. Chefle.!, had Om duty to know his fee

resportailities tc, 'flis clients, specifically that fie was to re eiva W1110re thil1t 213 of one-third of

the $200,450,000.00 settlement, $14,031,50000. id. Chests:), received $20;497,121.81, id. The

Supreme Court found that Chesley knowiagly participated in a scheme to skim millions ofdollars

, in excess attorney's fees from unknowing clients, o..i)d that he received and retained fees that he

knew were iropmperly. taken. The Supreme Court further found that he purposefully

attempted to avoid conversation /Ind .correspondence that would expose his knowledge; of the
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. .
,. • nefarion.y. ,,,T,lienj./..44 of his co-counsel, J'. T.41.0 Court thick that no.psniiine iSsocs cfnittc,ial fact •

exist, and sunammy judg:ir),Nrt is approPriate 'on.Plaintiffe of.Pidociat'y clains, Chesley

entered into an 0;0r:1.1:y-client r1fitio:n3hip with tbe pinititi,irs in Guard. Ho'broacll'e.U. hïs duty.by.

• acceptitly eNo.foci in tho arn,».,.nt of 'S15,465:621.81.. C,hesi,tw's conduct (Yriu.se.d •

rc-,ceive.• on1;:,,c po rti o». of thr:' settlen:,er.t rn.onie:1 they were en.tit!,ed to,

ah:o •:•isk-s the Cr.)(81; 10 order ou:t is jointly and severally linble• with •

• • Clall;r.ox Curinighain and. ti Plaintiffs, The Sup'reme Court of •

afEnneyl Wa'at'u fu1p h:111';'.? ;natter tlik,t, eAilion, Cunningham and ;),,tills were

join11:1 and sP-verall:•1 Jit,Ie tp 1)1.iiitiffi. The. Coat found that cunnirohm and

MiiIInr!tztehed ettrtner•olient contracts awl fr;ere•fon: joint and several liability is not precluded

• by 1(,..R.."1 111.1.87„ The found lint by the m.P.rjner in which nallion, Cunnungham

and /1,,Iill:3(..ottibinnri t'reir (:J ren-Pheea li.tigation, they enRaged in a joint enterprise, or •

joint arlyfiotv.rtl, an inforrnal p'arinetth.ip, tr,ixxil:E. for a limited. purpose and durirtton, for which

joint sevvralli.?bility I 11):f:11'1 f.'.SN(:!:sed Kv.ZS`. 362,220, bore v. Che.si'ey, 413 S.W.3d

5,?.9 (K.y. 2.013). • , •

\ Mt; Cowl. 0:1 1.1111e10.10 t.Iia64;&ntial ?.1t.r.r•cnts ;.)f a joint enterprise: (1) an

.agree,yricrlt onpre4s •:.yr ..1.3•cong th•t!' tn.loibtm of the p,rot,p; (2) a ronimOn purpose to be ••

carried c;ut by•th,e, (A)t.ico011111.10ily of incun4iry interest in that' purpose, among the
triemberr,, and ('t) b..1.eqtšnl right 1.0 Yoke ir3 i18 of the catterprim Id, citing /kg v.

Ky '496 3.e,2(i 9”). Tl Cei.krt adopted the findings of the Trial

• • Contrrib,...Monf.;;•rj .1;6',4 v. Chcsiv. !ipd tJii foupd ail,Cive that issue pr'eclusian bars the . •

fuirt.lx:r Iiiivtlion of Jlain tiffs' breach of fidu(i8ry (1!).1),(:)x4m.lgairist
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. •

This CoLtri ow rinds that no patiine isei of rr.aterial. fact exists, and as a matter of law

Chc,816Y sovetally liable with flllioa, eitnr•ingham and Mills for the $42 million in

ciao-Ange3 1;.,,vvarde,.d .r1:14: Na'int0;' and Milk by this Court's Order of

August 7, 2.007, signed oa representing the Plaintiffs in the Cuord matter'

when he entored into his fee-division eontrriet with Oallibn; Cunningham. and Mills. Ohesley

shared tho purposv'tO e rdtvit% Clunoingl,:ani and Mills, They agreed on

how they 71..<1 how t'i.t), ihe' profits: C.her,./Cy avaioained

voi,...1.1 in the ronnitgerial control or the enteiptir.e. 'Ile Court therefore finds that pursuant to KRS

• 362,220, Chesley f;o:'.nty rn.3so.;,.,.:ratly with C.:tinr,ingliF:ni and. Mills for the damages

the Plaintiffs so.fft:.;ed.

THERERMIll. LT 15.}xErolly o).-ADYN.ED MOAT/JUDGED that Plaintiffs' Motion

for Partial Sororaiiry Jgirwat 'aANTEV.).r., to .13t each of Fiduciary claims against

Stnnte.); M,

IS ITURTMR HJRlrw OID,2',R1t7,...0 AND ADRIDCMD that Stanley M. ChesleY is

jointly and severally liable with Defendants William J. Ckallion, Shirley Allen Cunningham, Jr,

and Melbourne Milis, Jr.for the eilisting judgment aro.crunt of $42 'million ov,,Cd to Plaintiffs.

VY IS IVE,REBY that Motion. for 'Partial

Stiminary Tudgment as to disgorgement is D11..:N.Ig.1%

• .") 0 .j
DATED this 4:1-L day of. JULY, 2014.

J/,-/7 • .
• i (24(

liafRAND:TYT, flk.;.E • .
HOONE.CIRCUIT COURT
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qoPI.E3 To:

ALI ATTORNEYS 61./ REdoitu .

'''.'„ II '"?`%:''',' '......11',f 1".d'1 11f:';'1 1'.. 
'

...r „ '.,. 4  . 111

'..t',4 "..t: dfl!:..: ordi. (xi: i,.::;:‘,0 IP h.11,..,3v,i.i< :'.a
11'.; li'iw$i. o)own ocItirows•:• o?" .urrsvl W f6:-....ri
This .........  _clay ol,. _.....,

OIANII. Mii,,,' iAY
f3Q011 )6iir 18 UlTO0t:IOT

D
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BOONE CIRCUIT COURT
sdn JUDICIAL DISTRICT

KILDRE1) ABBOTF, of al,,

v.

Case No. 05-C1=436

PLAINTIFFS' RESPONSE TO INTERIM
RECEIVER'S REPORT AND REQUEST

FOR DontratraoST OF FUNDS TO PLAINTIFFS

STANLEY' M. CItiF,,SLE1, et al., DEPENDANTS

plaiptj.iTs are again. opposed lolleiuse of funds entrusted lo.the.Interitn.Redeiver.

for,any.purpose other titan for: a distribution to the plaintiff$ on.the same groturds 'set forth

in Ole Plaintiffs Response to InterltneReccive.rs:Report ofPebrnary 1,.2Q03'which 

Plaintiffs :incorporate As if Feeley get Porth.lierein. Additionally, PlAiPtitkreiy on the

•Rarnisiarricnt seined upon counsel forTantly and Plaintiff's'' Petition to Attach Incigrnent

Debtors' Assets in Pbssession. of Attorneys,

Plaintiffs note that while the Interim Receiver is now fulfilling the service.of bill

review, there me a myriad of questions related to the 0111)agemenl. ofussets that are

unanswered, ineluding, whether or. riot Curtin is properly licensed to be raced by Tandy

d/b/a Midnight Cry in the upcoming Tildes in Dubai or whether Tandy i.s even required to,

obtain such a license in order to share inanyptirse Nvinnings,

REC-EIVED FED 27200g/
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James A. Shuffett, :Esq.
271 West Short Street, Suite 400
Lexington, Kentucky 40507

C. Alex Rose, Esq.
471 West Main Sizeet
Suite 400
Louisville, KY 40202

Frank Benton, IV, Esq.
P.O. Box 72218
Newport, KY 41072

Byron B. Leet, Esq.
Wyatt, Tarrant & Combs, LLP
500 West Jefferson Street
Suite 2800
Louisville, Kentucky 40202

J. Stephen Smith
Graydon Head & Ritchey, LLP
2400 Chamber Center Drive
Suite 300
Ft, Mitchell, KY41017

EL FOR FLAMM S
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COMMONWEA.[JTIf OF KENTUCKY
BOONE COUNTY. CIRCUIT COUR.]:

CASE NO. 05-C1,00436

IVIILDR.1) ABBOTT, F.T AL.

STAN M. CIIESLLV, ET AT,.

DONE GirlOiJITIOiSifliOT COURT

OCT 102008

DI.ANIVaLIRRPY, CLERK
BY ....4 42  DO

PLA rNTIFF

DEFENDANT

Purauant.to good.cause )10‘,/r4 .the Court. [way Orders es fo,116ws:

Matthew.I., Gorretson of Ourretson. Lew Firm. wiNiraw. $3;"N2.39 from

the Kon4.1Cky Fen ?heti Qualified Settletnent F'i'nd: to. pay 'The Oar.rettop:Euw.

eut8t8Udiiig• fees. for stierrientichahursernent.;adthirtistratiOris: hieurt;e4.

through Atipst; 2008, .for.serylees.rerictered, in thisinatfer as more partiOulhily

described ih.the attached invoice;

Signed this
R. day of 2%,/,'—:•--e-1.2008,

....-.74.74...._„„..._ .....„......."' .........----
-:->" ,,,•-•

.
--  "--------4

i
--.7-'
Rm. Roger L. Crittenden, Judge

,BBR TIMM
1, DIANNE MURRAY, clerk of Ihe Boone District/Circuit
Cowl, thereby cortIfy thatJ hey° mailed a copy cf tho
foregoing order and notice 10 all parties hereto et
their last nown adclrenr)or the counsol of recotcl,
7h1 day of_....C,/..CQ)60A-..

DIANNE MURRAY
BC) WE DISTE110170I4CUIT COURT
 DC,

RECEIVE° OCT 1 4 NOB
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COMMONWEALTH OF KENTUCKY.
BOONE COUNTY CIRCUIT. COURT

5441' 3UDICIAL.DIST:
CAST NQ.,03-CI-0006

. DAIL I)RED. A_13:130T.,.et: al PLAINTIFF

V.

STANLF,Y1VI, CHERI:EV; et al.. DEFENDANT

TENTH /NTER111'fREPE1 VFR.:1$ REPORT

Interim Receiyer:(.'Ir) of the ;I<Y17p• Receiyqrship„Katihew L., Garretsori, and

S:Ylvius II;von.Salleken, received thisCoinVS. Order..oritcreci oil April 13, .2009,.atiking:IR

to- ovasee :all fotiArc-:payin.e4sinacpianc1inc0410 recti.vcd: h.y TaildyyLLc,',.("Tantly").i

has recef.ved the following deposits listed in Chart:1 below.

dtart 1.

Narne ArithtlItt, Dge Notke Reason
Ellis•Park Race Conrse. $5,121..10 8/1:1/2009 Race ealTninfLSfro'rn Golden

Thief and Others
Elorseinens.
Bookkeeper

$6,848;71 '7/15/2009 Race earnings froni Gat tint
A ‘Baryliciad and Othe.L.

Loinr3iana :11(vsen;en's $2,000.00 7/15/2009 Race earnings from English
'Teacher

11ot:se:itIan's Cinaratitee ;329,100.0() 9/3/2009 Rice earnings:from Einstein
and Golden Thief

Ellissrark Race Course. $555,00 9'3/2009 Race earnings from: Golden
Thief and Others

:st.ital $43,624.81

Since the filing of the Ninth Interim ReceiAbz:r's leperi, and its Supplement, this

cogrt' August 7, :),N!) Dicier., instructed its IR to directly pay for any subsetrent

sx1: • otz.mr,,,,uefs,,.:•,.mr.,.:„
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invoices relating to Tandy's horses identified by IR as ordinary and accessary to

maintain, protect and preserve Tandy's assets without further order from this Court,

thereby precluding the necessity for Tandy's Operations Manager, Patricia Cunningham,

to make any such payments from. Tandy accounts and permitting prompt payment by IR.

Following that Order, IR prepared letters to each such vendor, identifying a list of horses

known by IR to be Tandy horses and requesting each vendor to directly bill IR for

services authorized by Tandy 110ISc trainers and/or stable manager, Mr. TeiTazas,

Accordingly, IR has reviewed invoices sent to IR by the vendors. IR used an objective

ordinary and necessary business expense test; duly taking into account this Court's

restriction of use of funds held by IR to preclude reimbursement for expenses that would

personally benefit Tandy's owners or their family members, and to preclude application

of receivership funds to pay for private aircraft usc, Accordingly, IR reports as follows

with respect to the modified ninth set of expenses, per the August 7, 2009, Order (Chart

2) and the tenth set of expenses received by IR (Chart 3), copies of which are attached to

this Report.

FUND BALANCE

As of September 11, 2009, the KYFP Receivership's fund balance is $400,667.79,

including accrued interest (since the filing of IN's Ninth Report) of $4.12. This balance

includes all of the approved expenses paid in charts 2, 3 and 4,

..7-
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AP PR.0 \JED EXPENSES PAID

IR approved the wire tcalas±4 of funds from the KYFP Receivership to the Tandy,

LLC account to pay the following expenses listed in Chart 2 below totaling $14,957.66.

These expenses are related to corporate assets shown to be owned by Tandy through

documents submitted to IR and are necessary to preserve and protect Tandy's assets,

including but not limited to its interests in the stallion Curtin, the thoroughbred Rinstein,

and Tandy's twenty-six other horses.

Cliatt

Expenses Amount Pur ose
Trainer Total

$7,200.00
Reimbursement of Ackennan
Invoice to P. Cunnin!harn

Employee Expense $7 757 66?._ . Salary for employees

Grand Total: $14,957.66

APPROVED EXPENSES PAID (Modified Ninth)

IR approved and directly paid the expenses listed in Chart 3 below totaling

$161,218,68, a breakdown for and copies of which arc attached as Exhibit A, These

expenses are related to corporate assets shown to be owned by Tandy through documents

submitted to IR,

Chart 3

Ex -tense l•Descriration Amount Reason for Pa meta
Trainer Total $116,705.1.9 F.quine training
Veteriaariau 'Fatal $19,175.70 Equine vets
Transportation Total $5,414.07 Transportation of horses and

jockeys
Receiver's Fee Total S11,402.50 Payinent per Court order for

services rendered (from 12-1-08 to
5-31-09)

1.-lillcrest Farm $1,797,72 Feed far horses
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Miscellaneous
Expense

$6,728.50 Accountant expense and Horse
consulting expense

Total $161 218.68

APPROVED EXPENSES PAID (Tenth Report)

IR has also approved and directly paid the expenses listed in Chart 4 below

totaling $95,163.91, a breakdown for and copies of which are attached as Exhibit B.

These expenses are related to corporate assets shown to be owned by Tandy through

documents submitted to IR,

Chart 4

Expense Description Amount Reason for Payment
Trainer  Total $18,965,50 Equine training
TratIspotation Total $12,386.50 Transportation of horses and

jockeys
Veterinarian Total $7,225.23 Equine vets
13reedin Total $15,520.00

...
Horse breeding

Farrier Service $660,00 Farrier service to horses 
Receiver Fees $10,510.00 Court Approved Receiver fees

(June and July, 2009),

Attorney ?'ees $15,284.90 Approved Attorney Fees, A.
Regard, per 8-7-2009 Court Order

Stallion Ex ense $10,959.07 Stallion expenses
Horse Sales Expenses $1,800.00 Mare/foal entry fees for Oct. and

Nov. breed stocic sales
Real Estate $757.87 Expense for 1332 Strawberry Lane

property
Racing Fees $100.00 Entry Fees (Churchill Downs)
Hillcrest Pann $994.84 Feed for the horses

Total $95,163.91

-4-
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Under this Cour't's April I3th and Aiigust 7111 (2009) Orders, IR has developed a

streamlined process with which to pay third party vendors. 1R has also sold three horses,

per this Court's orders, creating a sub-account held in the KYFP Receivership to hold

safe proceeds. In subsequent Reports, IR will report the account balances for the general

and newly created "Equine Sales" account, IR intends to rise the Equine Sales sub-

account to pay for applicable sales and income taxes, but otherwise, to treat this account

as a payment account ()flag resort.

IR has also entered Tandy's broodinares, along with their foals and any 2008 or

2009 foals in either the Fasig-Tipton Select sale, or the Keeneland Breedstock sale, to

take place in October and November, 2009, respectively. To the extent Tandy's Tier HI

horses remain who have shown any ability to race, IR is actively seeking private

purchasers, including having its expert contact the trainers to identify options to sell. To

the extent IR cannot sell a Tier Morse before year's end, and with the knowledge and

consent of counsel, this Court and following its expert's recouunendations, IR may be

left with little choice but to give those horses away if suitable homes can be found for

those horses.

Given the current proceedings in this Court, and in the United States District

Court, E.D. Kentucky, N. Division, Covington (Criminal Case No. 07-39-IJCR)(the

"Federal Court"), IR has also been working with counsel, as well as the United States

Attorneys and United States Marshals Service to ensure that an integrated approach to

protecting and preserving assets under the supervision of IR is developed, and subject to

further Court order, IR continues to proceed in an orderly fashion to sell off Tandy assets

in a manner which best protects Tandy beneficiaries, taking into account the Forfeiture

Order issued by the Federal Court .

-5-
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To that end, IR continues to address matters relating to the forfeiture of the

private aircraft that this Court identified as lacking any valid business purpose, and as

such, rejected payment by TR of expenses associated with that airplane (2003 Cirrus). On

August 13, 2009, the Fayette County Circuit Court issued a Default Judgment against

Tandy based on a failure to file an Answer to a Complaint filed by First National Bank

Midwest ("First National") in an action to recover fonds which IR understands arises

fiont Tandy's failure to pay an outstanding balance due on the airplane based on a

mortgage note executed and personally guaranteed by the Defendants Mr. Gallion and

Mr. Cunningham. As this Court is well aware, IR was precluded from paying the

monthly mortgage amount due for the airplane based pn this Court's finding that no .

business purpose existed. Accordingly, the mortgage became in default, the Defendants

did not make further payments, and the Default Judgment ensued. On August 17, 2009,

the Fayette County Circuit Court issued an Order of Garnishment, received by IR on

August 19, 2009. On September 8, 2009, IR filed an Answer with that Court and counsel

for First National Bank Midwest. Following its Answer, IR also discussed this matter

with such counsel. IR understands efforts will be taken to sell the airplane, at which

point in time, counsel will communicate with IR about the next steps to take.
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In addition to the airplane issue, 1R continues 10 communicate with counsel and

the United States Attorneys office concerning the Kenneth McPeek matter, which may be

removed to the Federal Court.

Respectfully submitted,

atthey,' parretson, lnt. Receiver
KYF qteceivership
7775 Cooper Road
Cincinnati, OH 45242
(513) 794-0400
tnig@garretsonfirm.com

Submitted;
Hon, Sylvius B. von Saucken
The Garretson Finn LLC
7775 Cooper Road, Suite 139
Cincinnati, 01-1 45242
ph 513.794.0400 x 106
fx 513.936.5186
Email: sys@garretspiifirni.com
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CERTIFICATE OE SERVICE

A copy of the forerming Report was
this the  /1/  day of  

, 
,2009, to the

Hon. Seth J. Johnston
Miller & Wells, PLLC
300 E. Main Street, Suite 360
Lexington, KY 40507
siohnston0millerwells.com

Hon. Angela M. Ford
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502

• ainforciPalltel.net

11011, William T. Ramsey
Neal & Harwell, PLC
150 Fourth Avenue North, Suite 2000
Nashville, Tennessee 37219
rainsevwtO.nealliarwelleoin

Hon. Jeffrey J. Hannon
Cors & Bassett, LLC
537 East Pete Rose Way, Suite 400
Cincinnati, Ohio 45202-3578
i,ili@corsb_assett,corn

Hori. Mary E. Meade-McKenzie
3290 Blazer Parkway, Suite 150
Lexington, Kentucky 40509
inary.meadc-nickcnzieabotinail.com

Hon. Frank Benton, IV
PO Box 72218
Newport, Kentucky 41072

Hon. C. Alex Rose
471 West Main Street
Suite 400
Louisville, Kentucky 40202

e-mailed and/or mailed, postage prepaid, on
following:

8

Hon, James A, Shuffett
271 West Short Street, Suite 400
Lexington, Kentucky 40507
shuffettlawP,aol.coni

Hon, Calvin R. Fulkerson
Lynn, Fulkerson, Nichols & Kinkel
267 West Short Street
Lexington, Kentucky 40507
efulkerson@lfnk.com

Hon. Andre F. Regard
269 West Main Street
Lexington, KY 40507
aregard@aol.com 

Hon, John D. Cox
Lynch Cox Gilman & Malian PSC
500 West Jefferson Street, Suite 2100
Louisville, KY 40202

James A. Zerhusen
United States Attorney
c/o Asst U.S. Atty, Wade Thomas Napier
260 W, Vine Street, Suite 300
Lexington, KY 40507
Wade.NapierPi iisdoj.gov

Hon. Danny C. Reeves
U.S. District Court for E.D. Kentucky
330 W. Broadway, Suite 354
Frankfort, KY 40601

Hon. Sylvius H. von Saucken
for Matthew I.. Garretson,
Int. Receiver, KYFP Receivership
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IINITED STATES DISTRICT.COURT
Is;ASTERN DISTRICT OF KENTUCKY

NORTgERNDIVISION
COVINGTON

cRiNTINAL AcrjoN NO, 07-CR739-D CR ELECTRONICALLY FILED

sTATE8 OF A.114E.RICA, PLAINTIFF

V, DEFENDANTS'. RESPONSE
TO PROPOSED ORDER REGARDING RESTITUTION

WILLIAM ili..GALLIONt.ET DP.`,'ENDANTS"

.4, ?I',.4. §, 44 4 .*

i'eSponk, to the.COurt's Order requiring counsel to subMit a'proposeA orderof

distribution to the Victims.Cor•the .CoUrt's conSideration, the:United.:Strltds littS•stibinitted a

liptjee of Filing Proposed Order Regarding Restitution, The-United. States reeerritnerids.a

'current distritintionprgundkeolleetecIfor.restinition tkythe I 4' Vietiins:who are not•Ptaiittifts in

the state court action in order to allow those Victims to be brought into payment•parity with the

remaining V The United' StrifeS has also 'raised issues related to the payment of attorneys.

fees.

TbeNietims Advocate recommends a distribution to all Victims from the funds 'available

for restitution. Tile V ichins agree with the lJnited States that payments received pursuant to the

state conitjudginent must be' deducted Iron) restitution amounts Ordered by this Conn:and that

Victims are entitled to a pro rata portion. of funds diStributed as restitution by this Court,

The Court's Restitution Order sets .forth the amount at:restitution for each individual.

and.is based upon what the.Dcfenclants stole from the Victim's settlement amount plus

the eontractoal fee each victim would have been obligated to pay had no'criminal ofiense been

• .1;V:IiInit SA,Alk -N*
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committed. Those amounts differ among Victims, even among Victims whose settlement

amounts were identical. The Court's distribution calculations will presumably include a

mathematical formula that adjusts restitution payments by factoring in amounts already

recovered by the state court Victims.

The total amount collected by the state court Victims is as follows:

May 2008 $23,500,000.00
(Judgment funds from the KFHL, Inc.)

February 2010 $12,800,000.00

October 2010 $ 4,500,000.00

Escrowed funds $ 257,021.00

Escrowed funds, 14 Non-Parry Victims $ 33,664.00

The amounts distributed to the Victims in the state court action total $40,799,988.32.

Attached hereto are the total individual distribution amounts that are necessary for the Court to

calculate deductions from the total restitution due these Victims. Exhibit 1.

Attorneys Fees

The United States recognizes that the majority of Victims have fee contracts with the

undersigned who has represented them in multiple actions based upon the same basic facts and

evidence. However, the Unitcd States suggests that it may be necessary for the Court to

determine "whether and to what extent a fee has been earned from the assets collected by the

United States" and points out that certain assets are exempt from execution in the state civil

action, The United States also suggests that the Court may need to notify the victims of issues

related to such lees and its' proposed Order provides for restitution payments to be made directly

to the Victims, without deduction for attorney fees pursuant to the Victims' Attorney's lien.

2
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The payment of the Victim's attorney's fees has been previously discussed in this action,

initially at the Sentencing Hearing on August 17, 2009 and on several occasions thereafter,

Whether an attorney's fee is owed by the Victims, as the United States has noted, is a contractual

issue but it is also a component of the Court's Restitution Judgment Order as the attorney's fee is

part of the restitution owed by the Defendants. The pertinent terms oldie fee contract were set

fortltin Defendants' Victims' Response to the United Statcs Pre-Hearing Memoranduni, Doc.

1367. The terms of that contract extend to the Victims representation in all actions.

The Victim's attorney's lien arises from contract, Kentucky statute and at equity.

Kentucky's attorney's lien statute provides: "Each attorney shall have a lien upon all

e4aims...,upon which suit has been instituted, for the amount of any fee agreed upon by the

parties,...if the action is prosecuted to a recovery of money or property, the attorney shall have a

lien upon the judgment recovered....for his fee." KRS 367.460, The state court action against

Galion and Cunningham was prosecuted "to a recovery of money or. property". An attorney's

lien is superior to the government's restitution lien. USA v. Brosseau, 4461. Supp, 2d 659, 661

(N.D. Tex. 2006) An attorney also has an "equitable lien" on amounts recovered in a state

proceeding. US/I Kamieniecki, 261 F, Supp. 683 (D.N.H, 1966) In Kamieniecki, the district

court found that equitable principles supported an award of attorney's fees to the lawyer who had

obtained a judgment for his client (tile defendant in a civil IRS proceeding) in state court. The

court found that because the attorney's efforts lcd to the creation of the fund in question, which

would not have existed but for the lawyers efforts - equitable principles entitled the lawyer to his

fee.

While this Court may find that the restitution judgment in this action has priority if the

Kentucky Supreme Court were to overturn the trial court judgment, such a finding should not

3
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alter a determination of whether or not a fee is owed by the majority of Victims to their lawyer. I

Regardless, at present, the state court judgment remains in force until the Kentucky Supreme

Court were to overturn the trial court judgment, (Kentucky Civil Rule 76.30 and Kohler v.

Transportation Cabinet, 944 S.W. 2d 146,147 (Ky. App. 1997)).

Finally, the United States has raised the issue of whether the Victim's attorney's fee

should extend to funds derived from assets that may be exempt from execution in state court, an

issue that has not been addressed previously. During the sentencing hearing, the Court

indicated, and the United States agreed, that the amount of restitution should be calculated to

include the Victim's paying a single attorneys fee to their current attorney while the Defendants

were entitled to no fee. The Court reasoned, and the United States agreed, that the Victims were

obligated to pay at least one fee, The Restitution Judgment includes the contractual fee the

Victim's were forced to incur to recover the settlement funds that were taken from them! While

the United States has pointed out an interesting issue, it has indicated that it is not taking a

position on the -ultimate disposition of the fee issue. The undersigned believes this issue would

create another accounting factor that unnecessarily complicates future distributions and interferes

with collaborative efforts on collection of the restitution judgment for the benefit of the Victims.

As to the present funds, the majority of funds currently available for restitution are derived from

assets the Victims in the state court had prior liens on, as discussed in previous filings. The

Ciallion retirement fund, however, was unquestionably referred to the United States during state

Importantly, the future prosecution of the civil case would be affected if the Victims/attorney's lien is not honored.
If the United States could always claim that the restitution judgment has priority over any additional recovery under
the existing judgment and any future judgment on the remaining claim for punitive damages and claims against
other lawyers, the civil case would end, Without a means to pay their lawyer, the Victims who Chose to pursue a
civil case would effectively be denied their right to pursue those claims.

2 1114: United Slates argued that attorneys' fees incurred to uncover and litigate the defendants' fraud were
reasonable and foreseeable costs and that the victims "had no other alternative but to retain the services of a civil
attorney for purposes of seeking recovery of their settlement money the defendants fraudulently tool: from therm"
(Sentencing Memorandum, R. 914, pp. 9-12)

4
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court collection discovery as a collaborative effort. If the Court were to determine that the

Victim's attorney's fee is limited to assets that are not exempt from execution in state court, a list

of those assets would be required along with the funds derived from their liquidation.

The Victim's Advocate recommends that all Victims be included in the distribution of

fluids available for restitution. The Victims' Attorney's lien should be honored and paid as a

Part of tits restitution payments distributed,

Respectfully submitted,

/s/ Angela M. Ford

ANGELA M. FORD, ESQ.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
(859) 268-9141 (facsimile)
amford@windstream.net

VICTIMS' LEGAL REPRESENTATIVE

CERTIFICATE OF SERVICE

On January 2, 2013, a copy of the foregoing was served electronically on all parties of
record in accordance with the method established under this Court's CM/ECF Administrative
Procedures and Standing Order,

/s/ Angela M. Ford

VICTIMS' LEGAL REPRESENTATIVE

5
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B AM

2

4 Last Name
Total Gross

Olsbursments

5
6 Abbott 22,704.13
7 Abney, c/o Carol Barnes on b 29,104.33
8 Abraham 23,646.39
9 Adams 231 646.39
10 Adams 23,646.39
11 Adams 23,646.39
12 Adams, c/o Gloria Little 53,656.90
13 Adamson 23,646,39
14 Adkins 61,362,53
15 Akers 23,848.39
16 Alsip 50,198.46
17 Alton 50,198.45
18 Alvey 67,761.73
19 Applegate 23,646.39
20 Arinstrong•Kemp 23,646.39
21 Arvin 23,646,39
22 Atkinson 23,646.39
23 Back 48,162.93
24 Bailey 6,706.14
25 Bailey 1,139,681.20
26 Bailey 23,646.39
27 Baker 23,648.39
28 Baldwin 8102595.19

23,646.3929 Barnes
30 Bartley, Jr. 50,198.45
31 Baumgardner 57,761,73
32 Bays-Plybon 23,646,39_

23,646.3933 Belg
34 Belcher 23,648,39
35 Belding 23,646,39

22,704.13—36 Bony
37
3/3'

Berry 22,704.13
Bingham 261003.73

39
~4 
Brack23646.39

23,646.39Blair
41 Blair 53,556.90
42 Boggs 23,646,39
43 Boone 60,272,81'
44 
45

Botkins 23,646.39
Bowling 24,593.394

46 Bowman 22,704.13
47 Braden 46,840.99
48 •Brame2.2,704,13
49
60

Branham 231646.39
Branham 24,958.73

51 Branham 25,903.73
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B AM

2

4
•

Last Name
Totil Gross

Dtsbursments

6
52 Brewer 23,646,39
63,
54

Brock C/O Amy Okydo, Admlr 25,903.73
Brock-Powell

_
23 646.39

55 Brown 236,120.38 '
56 Brown 23,646,39_

53,566.9657 Brown
58 Browning, c/o Sarah Balenovl 20 707

—
.34

59 Brumfield, cio Nathaniel Brum 50,198.45
69 Brumley 23,646.30
61 Biumtey-Bradford 23,646,39
62 Brurnmett 23,646.39 

23,646.3963 Bruner
64

•

Bryant 23,646.39
65 Bullock-Pennington 50,193.45
66 Burqess 25,903.73
6r-Burton 23,646.39
68 Bush 23,646.39
69 Butler 57,761.73
70
7T—
Camybell23,646.39
Canada  23 646.39

72 Cantrell 50,198.45
73,Carman-Staton 1,139,681.20 ,
74
76''

Carter 16,304,93
Carter • 23,640.39

76 Cason 53,550,90
77 Caudill 23,646.39
78
79-

Centers 607,948,14
Childress 23,646.39

80 'Clark 2,6,39
81 Clark 23,646,39
az click 53,556.90
83 ClIft 166,402.80
84 Coker 50,190.45 

23,640.3983 Coleman
86 Coleman 57,761.73
07 Collier 23,646,39
88 Collier 23,646.39
89 Colvin 25,003,73

22,704.1390 Combs
91 Cook 6,856.12

23,646.36
20,207,94

92 Co rnn
93 Coitbn-ellley
94 Couch 

••

23 646.39
23.646,3995

96
Cowley
Cox 43,482,54 

-97 Craln 29,104.
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B AM

2

4 Last Name
Total Gross

Disbursments

5
13-Creech63,556.90
99 Criswell 23 646,39
100

,
Crowe 23,646,30

101 Curtis 57,761.73
102 Dabney/ 53 556.90
103 Daughtery 53,556,90
104 Davidson-Gibson 23,646.39
105 Davis 23,648.39
105 Davis 23 646.3i-
107 Dawson 15,204.00
108 Dean 23,646.39
109
Delaney.,..._

57,761.'13
23,6-4639110 DeSpain

111 DIle 23,646,39
112 Doser 23,646,39
113 Dotson 23,646.39
114 Duff 57,761,73
115 Dunaway 114,317.62
116 Edwards-En9le 23,646.39
117 Edwards-Wood 23,646.39
118 Elliot 23,646.39
119 Erp 23,646.39
120 Estepp 57,761,73
121 Estes 23,646.39
122 Ezell 53,55t3,90

23,546.5123 Faye-Deamon
124 Fentress 23,648,39
125 Fitch, cro Jason Fitch, Admini 1,086,789.65
128 Flannery 48,162.93
127 Flynn 16,-929,49
128 Foster-Gifford 25,903.73
129 
130

Franklin
Franklin

23,646.39
22,704.13

131 FrizzeII 23,646.39
3F 
133

t9ß 51,362,53
Fulks, c/o James E. Story, Es  6,706,14

134 Gaunce 975,138.70
135 Gay 57,761.73
136 Gayheart 23,646.39
137 Gibson 23,646,39

53,556,9(1138 Gibson, c/o R. Dean Steward,
139
140

Gilbert 23,646.39
Olst- 50,198,45

1,139,681,2-0--141 Godbey
142 Godby-Simons 23,046,39
143 Goff-Wells 10 213,58
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AM

_......
—

. . _..... .

'

Last Namo
Total Gross

Disbursmonts

5
1

144 Ooode-Cruz 23,846,39
145 Gordon 36,767.63
146 Grant 40,1(32.93
147 Gray 46,040.99
148 Green 23,646.39
149 Green 53,558.90
156 Hall 777,007.71 
151 Hall -23,646.39
152 Hall 897,449.63
153 Hampton 63,556.90
154 Hancock 22,704.13
165 Handley 53,666,90
158 Hanley 1,249,376.88
157 Harris 60,198.45
158 Harrison 23,646,39
159 Haaster' • 23,646,39
160 Hayden 23,046,39
161 Heiner 23,646.39
162 Hellmueller 60,198.45
163 Helton 23,646.39
164 Hendrickson, cJo Louise DUVE 443,403.93-
1654.11enry • 29 104 33
166 Hiahley 50,186,45
167

•

Hill 60,198,45
168 Hillard , . 23 646 39
169 1111ton 61,382.53
170 Hinkle 53,550,90
171

—
Hocker 23,646,39

172 Hood 23,646.39
173 Hood 23,646,39
11-7-4- Hoover 22,704.13
175'Hopkins 1,139,681.20
170 Horn 23,646.39
177 Horning 23,646,39
178 Hoskins 16,929.49
179 Hoskins 25,903,73
180 Howard 16,929,49
181 Howard 57,761.73
182 Holva ama) 23,646.39
163 Hughes 20,287,94
184 1.1u.gles•Harness 23,646,39

••185 Hulse 1,304,224.71-
186 Humphreys 50,198,45
187 Hunt 22,704.13
188 Hunter 26,692.27
189 Witchcraft 22,704713
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B AM

2

4 Last Name
Total Gross

Dlsbursmonts

5
T9-6
1-97:11utchlson

Hutcherson 23,646.39

 16,929.49
192 Ison

.
53,556.00

193
...,

Jack-soi.---i 23,646.39
194 Jackson 23,646,39,
195 J ackson 50,198.45
196 Jackson, cioBely Davidson, V' • 772,489,65
197 James • 607,946.14
198 Jeffrey 22,704.13
199 Johnson 23,646.39
2001Johnstone
WI

50,198.45
Jones 16,929.49

202 Jones 23,646.39
203 Jones ' 23,646.39
204 Jones 23,648.39
205 Jones 23,646.39
206 Jones 50,198.45
207 Jordan 22,704.13
208 Kelly . 41,763,73
209 Kettner-.Nuxoll 25 903.73
210,Kennedy 15,204.49
211 King 23,646,02
212 King 23,646.02
213 Kitts 25,903.89
214 Kluck - 53,557.33
215 Krey 1,468,767.67
216 Larkins 22,704.30
217 Lewis 25,903,89
218 Lewis, cia Joy ferry., Estate c 53,5 7.3 ..,
219 Lawls-Mullinlx 57,761.39

53,557J-3-220 Littleton
Long — _- 53,557.33_

26,764.1
22,704.30

,221
222 
223

Lon9, cio Arigeia J. Shackief •
Lovan-15ay

224 Lovell rdo Pam Sullivan & Sh 1 191 593,63_
23,646.62225 Lush

226 Malone-McGowan 25,903.89
227 
228

Mann - 25,903,89
Marlowe 23,648.02

229 Marro 14,089.72
230

_
Martin 50,198,71

231 Martin 53,557.33
53,55733232 Martin

233 Mason 23,646.02
234 McClanahan 23,646.02

51,362:22235 McDanlel
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_
2

Total Gross
4 Last Name °lobo rsments

5
236 McGirr 810,595,11
237 McGuire 23 846.02
238 McGuire 23 846.02
239 McMurtry 26 764764
240 Meece 53 557,33
241 Metzger 50,108,71
242 Miller 33,408.62
243 Miller 23,646.02
244 Miller 23,646.02
245 Miller 17 769.94
246 Miller 22,704,30
247 Miller 50,198.71
248 Minton 25,784.54
249 Miracle, c/o William Miracle o 926,987,63
260 Mitchell 23,846,02
251 Montgomery_ 23,646.02
252 Moore 23,646,02
253 Moore 22 704,30
254 Moms 23,646.02
255 Muddimann•Cornish 50,198.71
256 Napier 20,288.41
257 Neace 53,557,33
258 Neal 6,866.93
259 Nevels 23,6.02
260,Newlin (Biddle) 53,557.33
261 Noe 6,865,93
262 Nolan-Dinsmore 6,706,38
263 Pace 25,903.89
264 Parks 53,557.33
265 Parris 50,198.71
266 Peck 4,.41.O9
267 Peek 1,468,767.87
268 Pennington 23,646,02
269 Perkins 21,631,32
27O Perkins 46,840.99
271 (Perkins) Spencer 50,196,45
272 Perkins 63,557.33
273 Phelps 

-
23,646-.02

-----2-5,764,54-274
_ _____

Pickett
275 Pickett_ 57,761.3i 
276 PoWeli 23,645.02
277 P'Pool 22,704,30
278 Preston 57,761.39
2-7-9"P r i c e 23,646.02
280 Profitt-Norman 21,798,02-
281 Pursel 12,276.38
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,----

4

—

Last Name
Total Gross

Dtsbursments

5
282 Rainwater 64 039.39
283 Reese 29,648.02
281 Rentas, clo Brenda Rentas or 72,635.65

285 Rhodes 23,646.02
286 Rhodes 57,761.39
287 Riley 23,848.02
288 Rlvera 60,272.57
289 
290

Roaden ____
Roberts

_.
975,138.81

291 Roberts 25,903.89
292 Roberts 67,761.39
293 Robinson • 50s198.71
294 Robinson 57,761.39
295 Rogers 23,646.02
296 Rose 23,646.02
207
Rose--,_

22,704.30
298 Roseberry, Sr., c/o Larty_posel 23,646.02

-5;646.02,299Sams
300 Sands 23,646.02
301

_
Sapp 16,666.20

302 Scharoid 50,198.71
303 Seals 57,761.39
304 Seals-Gibson • .,
305 Sexton 25,903.89
306 Sexton 53,657.33
307 Sharon 23,646.02
308 Sharpe-Roberts 1 633,310,56_
309 Short 23,846.02
310 ShoA clo Linda G. Caudill, E> 53,657.33
311 Sidweil 53,557.33
312----1
313

Sizembre 25,903.89
SIatten-Jones 23,646,02

314 Slone 23,646.02
315 brTiith 43,482.48
316 Smith 23,648,02
317 Smith 23,646.02
318 Smith, c/o James Wesley_Sm 1,202,817.67
319 Snowden 16,656.20

I
323Spears r • 26,903.89
321 Stapleton 22,704.30_
322 Stauffer 50,198.7i-_
323

_
Steams 1,091,701.51

324 Stephens 23,646,02
325 Stephens 50,198,7i_
326 Stevenson 38,100-,E8-

327 Stewart 25,903.89
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2

4 Last Name
Total Gross

Disburements

5
328 Stidham, c/o Marlene K. Jone 22,064.18
329 Stone 23,646,02
330 Stout 50,198,71

50,198.71331 Stromowsky
332
MI

Stur lii 50,198.71
Sudduth, c/o Shirley Sudduth, 23646.02

334 Swige r 1,-183,194,3C
335 Tackett 53,557.33
336 Tortilla c/o Marcella Nays, Ex 36,767.24

23,646.02337 Tale),
338 Taylor 23,646.02
339 Taylor 50;198,71
340 Taylor 57,761.39
341 Thomas 20,288.41
342 Thompson 23,646,02
343 Thompson-McClain 22,704.30
344 Thurman 23,646,02
345 Toler, c/o Marguerite Toler, A 53,557.33
346 Toler, c/o Steve Toler on betA 920,987,63
347 Trent 23,646.02
348 Trimble 23,646.02
349 Tucker 57,761.39
350 Turner 278,860.95
351 Turner 16,930,11
352 Tumer 22,704.30
363 Tumer 25,903,89
354 Vance 25, 903.89
355 Vannaredall-Collins 23,646.02

23,646.02356 Volt-Schneider
357 Walker, 53,557.33 

0,198.71356 Walker, c/o Charlotte Baker,
359 Welleh 23,646.62
360 Walters 23,646,02
361 Ward, c/a Betty Ward, Admin 30,767.24
362 Washburn 23,646.02
363 Watkins 51,362.22

23,646:02364 Watson
365 Whitaker 21,631.05
366 White 23,646.02
367 While j 23,646.02
360 
369

White 897 4__ •49 67
\;Vhltiock 57,761.39

370 Whitt 23,646,02
371 Wldner 810,595.11
372 Williams, do Todd Williams o 20,288,41
373 WIllInger 25,903.89
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13 AM
1
2

Iota' Gross
4 Last Name • Olsbursments

5
374 Wilson 57,761.39
375 Winer 23,646.02
376 Wolfe 23,646.02
377 Wombles 23,646.02
378 Woods 22,704.30
379 Wooten 23,646.02
380 Wright 23,646,02
381 Wright 23 646.02
382 Wright 22,704.30
383 Wright 57,761.39
3B4 Wright  57,761.39
3B6 Yates 57,761.39_
386 Young 8,706,3f
387 Zeman 58-,794.36
388
389 40 799,988.32
390
391
392
393
394

_______

395
396
397
398
399
400
401
402
403
404
405
406
407
408
409
410
411
412
413
414
415
416

_ ___

417
411-

-,-179
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B AM
--

4 Last Namo
Total Gross
DlabursmoMs

5
420
421
422
423
424
425
426
427
425
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444
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UNITED.STATES DISTRICT COURT
EASTERN DISTRICT OF KENTpCICY

NORTHERN DIVISION
COVINGTON

CRIMINAL, ACTION r Q7-C13g-DCR EtECTRONI,C,41,4y FIL.ED

UNITED STATES 01? AMERICA PLAINTIFF

:DEFENDANTS' VICTIMS' RESPONSE TO

UNITED.STATES'S PRE-1TEARINd MEMORANDUM
V,

WILLIAM. GALLION.,ET A1,. DEFENDAN'I'S.

,* 44.9. * *.Y..4 +0 4 .*

The Victirns•tindersiped, legal representative, cleigriared.tiy.the.Couri!s Order or August

16; 2007 [DN 541.states the following i.n.lesponse to 4.5tlerajs.ed in. the United Staten's Pre

Memorandum,

The.Ifnitecl Statcsis correct in stating that the 2.pribr ti.Ntributioils nitidein the state court

civil action did. not include the 14 •Victims.who ura notparties to that action, Based upon issties

raised by the government as to those individuals iii 2010; the undersigned agreed to cscroW.a.pro

rata.portion of the funds then available far distribution, as though the 14 Victims were parties.to

the civil action, as a compromise, T71C,1ifidel'Signetii, however, did not agree to distribute those

funds to the 14, That isstld was left. for the Court to decide. DN 1270 to short, the issue for the

Coort..is whether funds collected for the judgment creditors in the civil action may be paid..to the

14 Victims who art; not parties-, .Paying judgment funds to.nonparties. is Problematic but the real

issue of payment parity for the 14 Victims is mit. Wben this issue was initially raised, it was

pointed out that a single Vanguard retirement account of Defendant Gall ion that was referred by

the undersigned to the United States is in excess of the amount needed to bring the 14 Victims up
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to pro rata parity with the civil plaintiff Victims, Exhibit A. Thus, the Court may allow funds

held in escrow in the civil case to be paid to the civil action Victims while also insuring that the

14 Victims who are not plaintiffs receive the same payments under the restitution judgment of

this Court. Under the calculations established by this Court for restitution payments, the 14

Victims are automatically brought up to payment parity with the victims in the civil action when

this Court orders a distribution of funds,

Attorney Fees

The United States has raised the issue of whether the fee agreement of the Victims in the

civll cast extends to distributions in this action. The fee agreement, available to the Court if

requested, states:

Representation of Client by Attorney. The Attorney hereby agrees to represent

the Client in all claims that may arise from an investigation into the distribution of

fonds for charitable or other unknown purposes from settlement fiends paid by (he

Defendants in the class action filed in Boone Circuit Court, ...

7. Lien on Proceeds. The Client hereby expressly grants the Attorney a first and prior

lien on any proceeds of any litigation in which the Attorney represents the Client to

secure the payment of any and all fees or other amounts due under the terms of this

Agreement.

Substantial work was performed in this action, Post judgment, information related to all

assets discovered in the civil case, including the Vanguard accounts and Sanibel properties, was

provided to the United States after the restitution judgment was entered. The Vanguard accounts

were the subject of a civil action filed in Pennsylvania as Vanguard is registered as a

Pennsylvania company. While not necessarily important here, the Victims who obtained private

2
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counsel do believe they are entitled to collect restitution under the MVRA,and obtained and filed

Abstracts of Judgment beginning in September 2009. (Exhibit B). As a result of attempts to

cooperate on the sale of assets and requests by the United States for state court actions to be

dismissed, held in abeyance or for no new actions to be filed, at some point additional action

related to the same assets was put on hold. Regardless, substantial discovery and assistance was

provided to the United States and the fee agreement extends to all litigation in which the clients

were represented.

Correpondence

The United States attached correspondence provided in response to an email exchange

with the undersigned. Exhibit C. The issue related to the correspondence, other than the fact

that it was sent, is not clear. Correspondence to plaintiffs in the state civil action is a regular

event, All such correspondence is clearly privileged but this letter was provided in good faith as

the attached email exchange suggests and was redacted with encouragement by the United

States. Neither the letter nor inadvertent attachment of client expenses was provided for

publication. As to the sharing of information related to funds collected and distributed in the

state civil action, there is complete agreement. Those amounts must be deducted from restitution

distributed by this Court.

As to correspondence the United States sends via the victim notification system, the

Victims Representative was not on the service list and has bc,cn consistent in her requests to be

copied on the correspondence. Exhibit C.

E_crow Account Litigation

Litigation was filed by Defendant Gallion's ex-wife against the undersigned's escrow

account, as referenced by the United States. A motion to dismiss is pending. Dr. Gallion waited

3
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many years after her divorce decree to claim any entitlement to annuity payments being made to

her ex-husband, despite her knowledge of the annuity and, later, her knowledge of the existence

of the garnishment against the annuity in the civil action, Neither the annuity company nor Dr.

°anion raised any issue as to Dr. Gallion's claim in its response to the civil garnishment, Dr.

Gallion's claim to half of the annuity payments may well be valid. The claim may also be

subject to a set off from transfers madc to Dr. Gallion by Defendant Gallion after the civil action

was filed, Any input from the United States on the litigation, their appearance or their

substitution as counsel, is welcome.

Respectfully submitted,

/s/ Angela M. Ford

ANGELA M. FORD
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
(859) 268-9141 (facsimile)
arnford@windstrearn.net

VICTIMS' LEGAL REIWSENTATIVE

CERTIFICATE OF SERVICE

On November 18. 2012, a copy of the foregoing was served electronically on all parties
of record in accordance with the method established under this Court's CM/ECF Administrative
Procedures and Standing Order.

/s/ Angela M. Ford

VICTIMS' LEGAL REPRESENTATIVE

4
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COMMONWEALTH O1 KENTUCKY
BOONE CIRCUIT COURT

biVISION TIT

CIVIL ACTION NO, 051-4.36

KILDRED ABBOTT, et all

v.

STANLEY CgE.SLEY, et al.,

*A,

TWSCRIPT OF PROCEEDING

November 131.2014

Head. bef6r6 the Henorable Judge Jams

Schrand, 5401 JuOiciai Circuit Court, 6025 Roger 

Lane, Burlington, Boone County, Kentucky on NoveMber

13, 2.01A, at approximately 11:00 a,m,

*

REPORTER: KIMBERLEY ANN KEENE
Registered Professional Reporter
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1

2 FOR THE PLAINTIFF:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

FOR THE DEFENDANT:

APPEARANCES

ANGELA FORD, Esquire
836 East Euclid Avenue
Lexington, Kentucky 40502

FROST BROWN TODD
Sheryl Snyder, Esquire
Kendricek Wells, IV, Enquire
32nd Floor
400 West Market Street
Louisville, Kentucky 40202

Frank Benton, IV, Esquire

Page 2
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1 will be.

2 So, I would like to just throw that out there

3 because that was not an issue then, and I don't think

4 it's an issue now.

5 MR. SNYDER: Your Honor, I think what occurs

6 in the settlement conference is confidential.

7 MS, FORD: I think you brought it up

8 MR. SNYDER: No, I talked about --

9 MS. FORD: -- as to the --

10 • MR. SNYDER: I talked about

11 MS. FORD: -- releases.

12 MR. SNYDER: -- I talked about me exploring

13 settlement, I didn't talk about any conversation with

14 you.

15 I think for her to characterize prior

16 mediations is inappropriate.

17 •THE COURT: Let's address

18 MS. FORD: The Plaintiffs -- let me see,

19 the -- who the Plaintiffs are, are all over the record

20 • in this case, and what the damages are, are also very

21 clear. And it starts with Defendants' own documents.

22 It's the Settlement Agreement, who's identified in the

23 attachment to the Settlement Agreement, the exhibit

24 that identifies who are the settling Plaintiffs, and

25 how much they're to receive. Those are absolute clear
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1 numbers.

2 They were -- plaintiff A was to receive X

3 amount, and the judgment is based on what was taken.

4 from their settlement funds that the Defendants

5 weren't entitled to. It's a very simple calculation.

6 Judge Ware refers to it in his original order. He

7 refers to the calculations that were utilized.

8 The distribution grids follow that

9 calculation because that's what drives the whole

10 process. In our response, we relied upon the very

11 first distribution grid, because there was an argument

12 made that there wasn't any rhyme or reason to it.

13 Well, it's a very simple calculation. There

14 was a third party administrator that went over the

15 methodology and the reason for the methodology, and

16 there was an order entered by Judge Crittenden

17 approving it. And that exact methodology has been

18 used in every distribution in the case made since that

19 time.

20, There were, in fact, additional Plaintiffs in

21 this action, and as discovery proceeded, it was a year

22 before the Settlement Agreement was produced in this

23 case. It was discovered that there were Plaintiffs in

24 the case who were not on the Settlement Agreement.

25 Their cases were either settled prior to the big
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1 settlement, or they were transferred to another state

2 to be settled in another action, down in Mississippi

3 and Alabama.

4 So, there are, in fact, additional Plaintiffs

5 in this case, but they did not receive part of the

6 judgment. So, if they're on the Settlement Agreement

7 and Judge Ware relied on the calculations based on the

8 Settlement Agreement, those are the judgment

9 Plaintiffs.

10 That's the whole basis of the case, and

11 that's the whole basis of the judgment award.

12 THE COURT: But they're not individuals that

13 are on the grid, then?

14 MS. FORD: Yes. Anybody -- that -- right.

L5 If they did not have a judgment award because they had

16 nothing stolen from them, they will not be on the

17 distribution grid, nor will they be on the -- they may

10 be on the Settlement Agreement, but some of those -- a

19 few of those individuals -- I don't know how many

2p today -- but a -few of those individuals didn't

21 actually have money stolen from them; usually because

22 they were -- they were the squeaky wheels that

23 complained about their settlement amount, and so the

29 lawyers would dole out additional money to them as

25 they complained to keep them quiet.
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1 So, again, those people might be on the

settlement, or would he on the settlement Agreement,

3 but they didn't have money stolen from them. So, it's

4 the people who have money stolen from them that are

5 part of the judgment. And it's all driven by the

6 Settlement Agreement,

7 THE COURT: So, those are the names of -- I

8 guess Mr, Snyder was saying that the name -- the

9 numbers went from 414 to 453, so you're saying the 414

10 on the grid are the ones that are to get the money?

11 MS. FORD: They were --- they are actually --

12 at the end of the day, the number on the grid .I

13 believe is 382, because you had --, you have some

14 Plaintiffs who would be entitled to disgorgement.

15 Didn't have any money stolen from them, but if the

16 Court were ever to enter a disgorgement award, they

17 would be entitled to that perhaps. And then you have

18 a whole 'nother group of Plaintiffs who didn't have

19 money stolen from them.

20 So, the -- the number of Plaintiffs is, in

21 fact, variable, but what's not variable at all, and

22 has always been clear, and is part of the record, is

23 the number of Plaintiffs who had money stolen from

24 them, because it's a simple calculation, What was

25 their settlement amount, and what did they receive?
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1 And the difference, if anything, is what was stolen.

2 THE COURT: And your position is having the

3 grid is enough to -- that you don't need to --

4 MS, FORD: It's going back in history to

5 create confusion as to what happened and how -- as to

6 what happened with those calculations and those

7 various documents. But at the end of the day, it's

8 very clear from the record.

9 And I know there -- Mr. Chesley has had six

10 different law firms. Mr. Snyder did come to the party

11 a little late, but he was in the case as -- at least

12 four or five years ago, whenever the case was still in

13 front of Judge Morris and went up on appeal.

14 So, all of those law firms were very much

15 aware of the calculations, and so was Judge Ware.

16 That is the whole basis for his judgment award. And

17 his judgment order is very clear. I'm relying on

18 those calculations. The calculations are in the

19 record, and it is -- I don't know what could be

20 clearer.

21 To me, it's sort of an inane conversation at

22 this point, but -- because you had not been in the

23 case prior to that time. It can sound very confusing,

24 but it was the Defendants' own method of handling the

25 case that caused discrepanci.es in numbers over time,
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COURT OF COMMON PLEAS
HAMIL'T'ON COUNTY, OHO

Stanley M. Chesley Cast No,

Petitioner Judge Ruch!man
v,

Angela M. Ford, Esq. el al, A supporting memo is attached

Respondents A proposed order will be tendered

MOTION FOR AN ORDER RESTRAINING REGISTRATION AND ENFORCEMENT
OF KENTUCKY JUDGMENT AND DOCUMENT DESTRUCTION

Petitioner Stanley M. Chesley ("Chesley") seeks an injunction preventing Respondent

Angela M. Ford ("Ford") and any other counsel, person or entity acting on behalf of the

Unknown Respondents from:

(A) taking any action to enforce the Chesley Judgment in the State of Ohio
until 90 days after: (a) all the current judgment creditors are identified by name,
address and amount owed to each; and (b) an accounting is provided to this Court
and Chesley that shows clearly and correctly (i) each creditor's gross judgment
amount, (ii) the total amounts credited against each creditor's judgment, and (iii)
the amount owed by Chesley to each judgment creditor, including properly
calculated pre-judgment interest calculations and the per diem accruing amount of
post-judgment interests; and

(B) destroying any and all documents relevant to the issues described in the
Supporting Memorandum filed herewith.

The undisputed applicable legal standard is set forth below. Since injunction requests

hinge on whether the particular facts warrant the requested relief, the attached Supporting Memo

primarily deals with the facts that warrant the requested relief.

An injunction is an equitable remedy, An application for an injunction is addressed to the

sound discretion of this Court. Perkins. v, Quaker City (1956), 165 Ohio St, 120, 125, 133

Chesley's Verified Memorandum in Support of Motion for Injunctive Relief (the "Supporting Memo") is filed

simultaneously. Terms not otherwise defined herein shall have the meanings set forth in the Supporting Menlo,
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N.E.2d 595. Whether an injunction will be granted depends on the character of the case, the

peculiar facts involved, and other factors, among which arc those relating to public policy and

convenience. Id. It applies in those instances when the law has failed to make provision for

some right about to be violated. Ricard Bolter & Engine Co. v. Benner (1904), 14 Ohio Dec.

357, 1904 Wi 729. It is, therefore, a preventative remedy, which guards against future injury

rather than affotding redress for past wrongs. Id.

This Court must consider the following when ruling on a motion for a injunctive relief:

"whether (1) the movant [Citeslcy] has shown a strong or substantial likelihood or probability of

success on the merits, (2) the movant (Chesley] has shown irreparable injury, (3) the preliminary

injunction could harm third parties, and (4) the public interest would be served by issuing the

preliminary injunction." Johnson v. Morris (1995), 108 Ohio App.3d 343, 352, 670 N.E.2d

1023. Further, "issuance of a preliminary injunction is appropriate . . . where [the movant] at

least shows serious questions going to the merits and irreparable harm which decidedly

outweighs any potential harm to the [nonmoving party] if an injunction is issued.'" 41,„ quoting

In re DeLorean Motor Co, (C.A.6, 1985), 755 F.2c1 1223.

The facts detailed in the Supporting Memo show (he significant irreparable harm that

awaits Chesley, innocent third-parties and the Unknown Respondents if the ongoing behavior of

Ford is not corrected by this Court's granting the requested relief requested before Ford is

allowed to register or domesticate the Chesley Judgment, issue subpoenas and take collection

action in the State of Ohio.

2
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Sheryl G. Snyder
FROST BROWN TODD LLC
400 West Market Street
Suite 3200
Louisville, KY 40202
ssny(lerPflnlaw.vm

3

Respectfully submitted,

/s/ Vincent E. Muter 
Vincent B. Mauer (0038997)
FROST BROWN TODD LLC
3300 Great American Tower
301 E. Fourth Street
Cincinnati, Ohio 45202
513-651-6785
Fax 513-651-6981
vrnatter@fhtlaw:com
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JUDL.
Cot4,1

COURT OF' COMMON PLEAS Nttmilt
HAMILTON COUNTY, OHIO

Stanley M. Chesley, Case No. ALS 6'0 0 6 7

Petitioner
v.

Angela M. Ford, Esq. et al,

Respondents.

Judge Ruehlman

EN ERED

JAN 0 7 2015

• .1 t..AviiiiNi't, Proas
Co‘oty. Ohio •

DI09138670

EX PARTE TEMPORARY RESTRAINING ORDER AGAINST CERTAIN ACTIONS BY
RESPONDENTS AND ORDER SETTING HEARING

This matter came before the Court on January 7, 2015 at an ex parte conference, The

Court's record includes the Verified Petition For Declaratory Judgment And Injunctive Relief

(the "Petition") and Petitioner's Motion Order Restraining Registration and Enforcement of

Kentucky Judgment and Document Destruction (the "Motion"), The Motion was supported by

Petitioner's Verified Memorandum in Support of Motion for Injunctive Relief (the "Supposing

Memo"). Both the Petition and the Supporting Memorandum are verified and thus are treated as

affidavit evidence at this early stage in the proceeding. Also verified as accurate are copies of

certain Kentucky filings attached to the Supporting Memo.

Capitalized terms in this EX PARTE TEMPORARY RESTRAINING ORDER

AGAINST CERTAIN ACTIONS BY RESPONDENTS AND ORDER SETTING HEARING

(ihr, "Temporary Restraining Order") that are not defined herein have the meaning set forth in

the Petition, Motion and Supporting Memo,

The Court must consider the following when ruling on a motion for a temporary

restraining order on an ex parte basis: "whether (I) the movant [Chesleyj has shown a strong or

substantial likelihood or probability of success on the merits, (2) the movant [Chesley] has

shown irreparable injury, (3) the preliminary injunction could harm third parties, and (4) the
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. public interest would be served by issuing the preliminary injunction." Johnson v. Morris

(1995), 108 Ohio App.3d 343, 352, 670 N.B.2c1 1023. Moreover, relief is appropriate if Chesley

shows serious questions going to the merits and irreparable harm which decidedly outweighs any

potential harm to the [nonmoving party] if relief is granted. ld., citing in re DeLorean Motor Co.

(C.A.6, 1985), 755 F,2d 1223,

An ex parte order is appropriate if the danger is imminent and notice to the known

Respondent, Ford, is impossible, impracticable or might prompt Ford to quickly take action to

cause the very harms that are the subject of the Petition. Chesley makes exactly this last

argument — if Ford receives notice of the Petition and Motion without prior entry of ex parte

temporary protection, Ford might as a clerical matter cause the registration or domestication of

the Chesley Judgment and issue discovery to Ohio citizens, residents and domiciles before this

Court's hearing on the Motion. This threat is real and imminent given Ford's December 14,

2014 e-mail to Chesley's counsel and given the easy and clerical nature of the efforts Ford might

undertake. See Ohio R. Civ, Procedure 65(A).

The Court notes the appearance of counsel for an interested non-party, Waite Schneider

Bayless and Chesley ("WSBC"). WSBC is an Ohio entity that is a logical target of Ford's

possible discovery and collection action. Chesley, Chesley's wife, and WSBC are Ohio entities

resident in Hamilton County, Ohio.

After a hearing the arguments of Chesley's counsel, the Court makes the following

preliminary Findings of Fact and Conclusions of Law concerning the relief sought in the Petition

and the Motion, All of the following preliminary findings of fact and conclusions of law are

subject to further review by the Court during this proceeding, particularly since this Court may
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later direct addition of certain parties to this case who may revisit any of the following

preliminary findings of fact and conclusions of law,

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

A. Chesley has shown a strong or substantial likelihood of success on the merits in

this matter. 11 seems likely that Ford or other counsel for the Unknown Respondents will seek to

register or domesticate the Chesley Judgment in Ohio in part because Ford has stated that she

intends to demand depositions of Ohio residents who will not voluntarily submit to those

depositions. It further seems probable that the registration or domestication filing will occur in

Hamilton County, Ohio due to the residence of Chesley and certain of Ford's stated targets; in

that event the Chesley Judgment will be treated by this Ohio court as an Ohio judgment. The

Court believes that it will ultimately conclude (i) as a matter of Ohio law that as a judgment

debtor, Chesley is entitled to know the total amount he owes on the Chestey Judgment and (ii) as

a matter of fact that Chesley has been denied access to this information.

B. Chcsley has made the necessary preliminary showing of irreparable injury to

himself and third parties to be suffered if the Chesley Judgment is used as an Ohio judgment

without first being provided the information sought in the Petition. The loss of any reasoned

opportunity to stay proceedings (i) in Kentucky by obtaining a stay pending appeal, (ii) by the

filing of a voluntary petition under the United States Bankruptcy Code, or (iii) by settlement with

some or all of the Unknown Respondents damages Chestey and has the potential to damage any

third party from whom Ford seeks infonnation or attempts to seize assets, all of which might be

delayed or avoided permanently.

C. The requested relief will benefit third parties including the targets of Ford's

discovery and asset seizure efforts other than Chesley. Importantly, the relief sought in the
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. Petition and Motion has a strong likelihood of benefitting the Court and courts in Kentucky

because the actual total amount owed on the Chesley Judgment will be relevant to issues that

courts will consider going forward. The requested relief will not significantly harm any third

parties and represents only a minor harm to the Respondents because Ford should have ready

access to most of the information sought by Chesley thus minimizing any delay in her efforts to

use the Chesley Judgment in Ohio; and

D. The public interest would be served by issuing the requested relief. The process

of administering justice fairly in Ohio and Kentucky will be enhanced if relief is granted. Civil

litigation is conducted with the full disclosure of relevant information and the information sought

by Chesley is relevant. This Court could have ordered pre judgment disclosure of the alleged

damages suffered by particular the Abbott Case plaintiffs if that case had been pending in this

Court and the need for that disclosure (including the enhanced possibility of settlement) is just as

present and important in the current posture of this proceeding — the probable use and

enforcement of the Chesley Judgment in Ohio.

UNLESS SUPERSEDED BY A SUBSEQUENT COURT ORDER, THE COURT
ORDERS AS FOLLOWS:

1. For the next 14 days, Respondent Ford, any co-counsel acting with her and any

other Ohio lawyer representing any of the Unknown Respondents are enjoined from (i) taking

any action in the State of Ohio to enforce the Chesley Judgment or (ii) serve any Chesley asset

related discovery on any Ohio resident; citizen or domiciliary, except Chesley;

2. For the next 14 days, Respondent Ford, any co-counsel acting with her and any

other Ohio lawyer representing any of the Unknown Respondents are enjoined from making any

4
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filing in any Ohio court that would be or could be part of an effort to domesticate or register the

Chesley Judgment in Ohio;

4. For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of the Unknown Respondents are preliminarily enjoined from taking any action

to collect the Chesley Judgment in the State of Ohio front any Ohio resident, Ohio citizen or

Ohio domiciled entity, other than Chesley;

5. For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of Ford and the Unknown Respondents are preliminarily enjoined from issuing

any subpoena seeking documents or testimony to any Ohio resident, Ohio citizen or Ohio

domiciled entity (other than Chesley) if the purpose of the requested documents or testimony

would be to obtain information related to any effort to enforce the Chesley Judgment;

6, For the next 14 days, Ford, the Unknown Respondents and any other person

acting on behalf of Ford or the Unknown Respondents are preliminarily enjoined and prohibited

from destroying, damaging or secreting any documents or electronically stored information

relevant to any of the issues described in this Petition, the Motion or the Supporting Memo

including but not limited to any document or electronic information that reflects any (i)

collection of funds collected and/or credited against the Criminal Defendants Judgment, (ii)

restitution obligations of the Criminals, (iii) forfeiture of any assets in the Criminal Case, (iv)

funds Ford or any affiliated entity transferred to or from Johnston, (v) funds transferred to or for

the benefit of any Criminal Case victims who are not Abbott Case plaintiffs; (vi) amounts

distributed to the Abbott Case plaintiffs; (vi) operation of the Tandy LLC receivership; (vii)

funds transferred to or subsequently by the United States Marshall's Service related to the

5
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Criminal Case or the Abbott Case, and (viii) the legal fees and expenses of Ford and her co-

counsel in the Abbott Case; and

7. if Ford or any other Respondent believes this Temporary Restraining Order

improperly or irreparably damages their position and relief cannot Wait more than 14 days, Ford

is invited to contact the Court and set this matter for a hearing prior to the hearing set below,

THE FIRST SUBSTANTIVE ISSUE TO BE CONSIDERED BY THE COURT AFTER

NOTICE TO FORD will be the status of the Unknown Respondents, It is clear from Exhibit A

attached to the Supporting Memo that the Abbott Case "Plaintiffs", or some of them as

apparently asserted by Ford, are Chestey's judgment creditors and real parties in interest in this

proceeding. Therefore, this Court will first consider if steps must be taken to make those persons

or entities parties to this proceeding with proper notice of the filings by Chesley.

The Court is considering the following plan and the parties should be prepared to address

it at the next hearing in this matter:

Should respondent Ford be offered the option to either (a) provide to the Hamilton

County, Ohio Clerk of Court the names and addresses of all of the current

Unknown Respondents-so that a copy of the Petition, Motion and Supporting

Memo can be served on the Unknown Respondents by the Hamilton County Clerk

of Court,I or (b) facilitate the filing of a Notice of Appearance with the Hamilton

County, Ohio Clerk of Court for each and every one of the current Unknown

Respondents by one or more Ohio counsel. If option "h" is selected, the

appearing Ohio counsel will certify to the Court that said Ohio counsel provided a

copy of the Petition, Motion and Supporting Memo to each of the Unknown

Respondents for whom that Ohio counsel appears in this Court.

if option "a" is chosen, Ford shall notify Chesley's counsel who will provide to the Hamilton County Clerk of
Court adequate copies of the Petition, Motion and Supporting Memo for service by the Clerk on the entities listed by
Ford.

6
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• If'Respondent Ford wants to agree with either the "a" or "b" option described in this paragraph,

the Court invites her to so indicate and the Court will conduct a telephone conference at which

the Court will extend the prohibitions in this Temporary Restraining Order for a period of time

sufficient to cause the Unknown Respondents to receiver service of Chesley's filings and

possibly become parties and then set a briefing schedule as discussed below,

AFTER THE COURT RESOLVES THE ISSUE CONCERNING THE UNKNOWN

RESPONDENTS AND AFTER THE APPEARANCE OF THE UNKNOWN RESPONDENTS

— SHOULD THE COURT ORDER SAME, the Court will direct complete briefing of the issues

and then the Court will make final determinations of the issues in this case, including but not

limited to:

Whether Chesley is entitled to know and Respondent Ford must disclose to this Court and

Chesley (i) the name, address and amount owed to each of the current Unknown Respondents

and (ii) the exact current amount owed on the Chesley Judgment including a specific calculation

of prejudgment and post-judgment interest that recognizes possible changes in the daily accrual

as credits against the Chesley Judgment occurred before Respondents (i) take any action in the

State of Ohio to enforce the Chesley Judgment or (ii) serve any Chesley asset related discovery

on any Ohio entity; except Chesley;

Whether Chesley is entitled to know and that Respondent Ford must disclose to Chesley

(i) how much money and the value of non-monetary assets seized under the authority of the

Criminal Defendants Judgment, (ii) if any assets were forfeited in the Criminal Case and if any

restitution was paid in the Criminal Case, (iii) when any assets were seized or forfeited and any

restitution payments were made so that Chesley can check the accuracy of Ford's prejudgment

7
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arid post-judgment interest calculations, (iv) the amount collected by Ford using the Criminal

Defendants Judgment and not distributed to her clients, and (v) the total amount distributed to

each of Chesley's Judgment Creditors in both the Settled Case and the Abbott Case before

Respondents (i) take any action in the State of Ohio to enforce the Chesley Judgment or (ii) serve

any Chesley asset related discovery on any Ohio entity, except Chesley;

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents should be permanently enjoined from taking any action to collect the

Chesley Judgment in the State of Ohio from any Ohio resident, Ohio citizen or Ohio domiciled

entity ( other than Chesley), until 90 days after Chesley has received all of the information that

this Court declares Chesley is entitled to receive;

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents should be permanently enjoined from registering or domesticating the

Chesley Judgment in Ohio until 90 days after Chesley has received all of the information that

this Court declares Chesley is entitled to receive; and

Whether Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents, should be permanently enjoined and prohibited from destroying,

damaging or secreting any documents relevant to any of the issues described in this Petition, the

Motion or the Supporting Memo including but not limited to any document or electronic

information that reflects any (i) collection of funds collected and/or credited against the Criminal

Defendants Judgment, (ii) restitution obligations of the Criminals, (iii) forfeiture of any assets in

the Criminal Case, (iv) funds Ford or any affiliated entity transferred to or from Johnston, (v)

funds transferred to or for the benefit of any Criminal Case victims who are not Abbott Case

plaintiffs; (vi) amounts distributed to the Abbott Case plaintiffs; (vi) operation of the Tandy LLC

8
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• Teteivership; and (vii) funds transferred to or subsequently by the United States Marshall's

Set-vice related to the Criminal Case or the Abbott Case.

At this titne, the Court determines that Chesley is not required to post any security for

this Temporary Restraining Order to become effective due to the short term nature of this

Temporary Restraining Order and the protections for the Respondents included herein.

The ex parte relief lasts for no more than 14 days, unless extended by the Court or by

agreement of the parties. This matter will come on for a hearing on the Motion's request for a

preliminary injunction and consideration of the status of the Unknown Respondents on January

tV, 2015 at  c) frl'elock. Petitioner did not request and the Court does not currently intend

to combine this hearing with the hearing on the merits of the Motion as permitted by Ohio Civ.

R. 65(C).

Chesley's counsel will electronically transmit a courtesy copy of the Temporary

Restraining Order on Respondent Ford. The Hamilton County, Ohio Clerk of Court shall serve

this Temporary Restraining Order on Respondent Ford by Certified Mail, Rettirn Receipt

Requested. See Ohio R. Civ. Procedure 65(E).

Entered this 7'h day of 015

Copies to:

Vincent E. Mauer, Esq.
FROST BROWN TODD 1..1.,C
3300 Great American Tower
301 E. Fourth Street
Cincinnati, Ohio

Robert P. Ruinn, udge
Hamilton Coun ,Court of Common Pleas

JUOG ROBERT P, RUEHLMAN
'Co' I of Common Pleas
Hamilton County, Ohlo

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Suite 311
Lexington, KY 40502

9
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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

STANLEY M CHESLEY
PLAINTIFF

Use below number on
all future pleadings

No. A 1500067
SUMMONS

ANGELA 14 FORD
DEFENDANT

ANGELA M FORD
836 EUCLID AVENUE D-I

SUITE 311
LEXINGTON KY 40502.

You are notified
that you have been named Defendant(s) in a complaint filed by

STANLEY M CHESLEY
9005 CAMARGO ROAD
CINCINNATI OH 45243

Plaintiffs)
in the Hamilton County, COMMON PLEAS crint, Division,
TRACY WINKLER, 1000 MAIN STREET ROOM 315,
CINCINNATI, OH 45202.
You are hereby summoned and required to serve upon the plaintiff's
attorney, or upon the plaintiff, if he/she has no attorney of record, a
copy of an answer to the complaint within twenty-eight (28) days after
service of this summons on you, exclusive of the day of service. Your
answer must be filed with the Court within three (3) days after the
service of a copy of the answer on the plaintiff's attorney.

Further, pursuant to Local Rule 10 of Hamilton County, you are also required to
file a Notification Form to receive notice of all future hearings.

If you fall to appear and defend, judgement by default will be rendered
against you for the relief demanded in the attached complaint.

Name and Address cf attorney
VINCENT E MAUER
2500 CENTRAL TRUST CENTER
201 EAST FIFTH STREET
CINCINNATI OH

111111 1111 111111111111111111111
01091.14273

45202

11111111111 1111111111

TRACY WINKLER
Clerk, Court of Common Pleas

Hamilton County, Ohio

By RICK HOFMANN

Date: January 8, 2015

Deputy
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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Stanley M. Chesley,

Petitioner Judge Rue/Milan

Case No, A1500067

v.
AFFIDAVIT OF VINCENT E,

Angela M, Ford, Esq. et al. MAUER RE NOTICE TO
RESPONDENT FORD

Respondents.

The undersigned swears and affirms as follows:

1. I am over 18 years of age and have never been declared mentally incompetent. I

have personal knowledge of the facts set forth herein. I am one of the counsel representing the

Petitioner in this matter, This affidavit is made for use in the above-captioned case.

2. On January 7, 2015 1 caused the mailing of a true and complete tile stamped copy

of the (i) Verified Petition For Declaratory Judgment And Injunctive Relief (the "Petition"), (ii)

Petitioner's Motion For Order Restraining Registration and Enforcement of Kentucky Judgment

and Document Destruction (the "Motion") and (iii) Petitioner's Verified Memorandum in

Support of Motion for Injunctive Relief (the "Supporting Memo") to Respondent Angela M.

Ford ("Ford") by first class United States mail, postage prepaid. See Exhibit A.

3. Also on January 7, 2014, I e-mailed to respondent Ford a copy of the Court's EX

PARTE TEMPORARY RESTRAINING ORDER AGAINST CERTAIN ACTIONS BY

RESPONDENTS AND ORDER SETTING HEARING (the "Temporary Restraining Order").

See Exhibit B. I know that Ford received this e-mail because she responded to it, see Exhibit 13.

A copy of the Temporary Restraining Order was also mailed to Ford by first class United States

mail, postage prepaid. Ford has actual knowledge of the hearing set for January 14, 2015 in the

above-captioned matter.

ELECTRONICALLY FILED 01/12/2015 14:21 / AFFD / A 1500067 / CONFIRMATION NUMBER 384618
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4. In response to Ford's e•-mail, Exhibit 13, 1 prepared a proposed agreed order,'that

proposed orderwas e-trailed to Ford on January 9,.2015, Sec Exhibit.C; Ford responded to that

0-Mail. on January 10, 2015, see Exhibit.C.

5'.. 1. responded to Ford'm e-mall, on January 11, 2015, in that response., I .offered 'to

.
Send fad. any.documents she had.not.yet received, see EXhibit D,

ffi Ant .sayeltr 'taught,

The above affidavit is true:and correct,to the beatormy knowledge anti..belle.

61/ '

'Vincent E, 'Mauer

Swear and subscribed in any presence on..lanuary.1.2, 2015 by Vincent 8:, Minter: who is
known:tome.

—711
.

Notary.publie, State of plifq.„.
Mellu6a A. Zalifty -comtniSslon r;;Xpires ,

Notary pv1)11o, ptato of ONO
t,I)IGOtiyai 4.0.'141140kt:0o

CE1C1't MCKIE 00 Ste,12VIaftl-

E certify that a copy of the foregoh)g- was served on:Angela:M. Ford, Fsq„ Chevy Chase
Plaza., 836 Euclid. Avenue, Suite 311, Lexington, KY 40502. -by first C118,3 'United States wail,
postage prepaid, on January.:12, 2015,

Al Vincent R. Mauer 
Vincent F.. Mauer, Esq.
Counsel for petitioner

01180S7..0619701 4S161323',2289v1
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'Rost,rown o 1aux;
Vince0 P; Mauer

Nninber
513.651.6785 (t)
513.651.6981 (f)

vrnauer01 fbtlaw,coni

Jfanuaty 7, 2015

Angola.M, Porcl, Esq,
Clicvy Chase Plaza
336 Enelid Avenue, &life .311
Lexington, Kentucky 40502:

Re: SionTo M cliesigy v.:Ando .A' Ford,
1ianillton. County, Ohio CaS6 No.; .A1500067

"Dear Nis. Ford:

Enclosed plcase•f1nd copies of three. pleadings *I filed on :behairof Stanley M; Chesley in.
the1.-1.arnillon: County, Ohio .Court of Conmion.P.1Cas yes ter,clay;

„
i 10 ystd,

vine04g.

Enclosures

W114082,0619101 429-1639,299M

3300 Great American Tower 301 East Fourth Street i Cincinnati, OH IS202,4182. l 513.551,6800 l trosthrowntodcf,com
Offices In Indian, Kentucky, Ohio, Tennessee and West Virginia
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Manor, VinC011t E.

From;
Sent;
To:
Co:
Subject:

Angela' Ford famford@windstreatnneti
Thursday, January 08, 2015 4:50 PM
Matter, Vincent E.
Snyder,. Sheryl; 'Rafferty, Donald'
RE: Chesley v, Ford -- Ohic; TRO in case A1500067

I'll accept the judge's invitation to adjetirti his..he:oring to February. give you ayailable.date. tomorrow,

Angela M. ford, Esq,
•Cheyy Chase plaza
836 Euclid Avenue, Suite 311
Lexingten, KenttiCity 40502.
859 263 2923
859 268 9141 fax

From; Mauer, Vincent E. fmailto:VMatter@attaiNS.Q011
.Senti•Wednesday, January 07, 2015 1:21 PM
To; 7nfnrckOwItdstEemmt
'Cc: Snyder, Sheryl;.Rafrerty,, Donald
Subject; RV; Ch6siey v. Ford Ohlo'TRO In case A1500067

Ms. kn.', attached pleases find' an order entered in response to the pleadings.' eqnaileci td YOU earlier today. AS.
yo.Ucan's.ee,:allearing has.been set for:larttiary 14, 2015 at 9:00 AM befereiudge Ruelilman.

Tile judevill be on vacation the last two weeks InJanuary, tie diroctetrusto,tell that faCtio.'yoii and totrwItn

an adjOurnMent„of the:hearing:into:February if you so choose so thatylati wOtild.haVe time tia. react te. our filings: If you.
.want to move the hearing into Februaryi.please let me know..and give me some datps convenient for you and any Ohio
counsel you retain will then address the change with the Court's staff.

Please let me know If you have any questions. *Vince Mauer

Vi.t1GOilt MIMI"
Al.isrp.4y$tU.If r t;sitiVAll'foddl.(1;

TV,M, 401 Ettt iscui0 $';.w1 0tcinnAl. Ott Aq702
5{1,051W/6S 13.t•5 I 61$.0117,'•","1.4 i(, {2..65{g'}91

From: Rafferty, Donald [malitc:DElaffer:ty_Octk,com)
Sent; Wednesday, January 07, 2015 10:07 AM
To; Mauer, Vincent E.
Cc: Stan Chesley (51anchesima,WSixlaw.corn); Nelson, Richard
Subject: Chesloy Ford:-- Ohio TRO [IWOVCTK5DMS.FID243001]

Vince

Attached isa copy of the TRO entered by Judge Rueldman this morning. Please forward it to Angela Ford, Please also

let me know how the.cormnunication with Angela goes, particularly whether she is willing to agree to continue the next

nearing until sometime after the Judge returns from his trip.

Don
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Case: 1:15-cv-00083-PCE Doc #: 13-1 Filed: 02/26/15 Page: 108 of 114 PAGEID #: 394

Donald J, Rafferty
COHEN TODD KITE & STANFORD, LI.0
250 E. Fifth Street, Suite 2350
Cincinnati, Ohlo 45202
Direct: (513) 333-5243
Mobile: (513) 703-2462

NOTICE: This electronic malt transmission is for the use of the named individual or entity to which It is directed and may
contain information that Is privileged or confidential. It is not to be transmitted to or received by anyone other than the
named addressee (or a person authorized to deliver it to the named addressee). It Is not to be copied or forwarded to any
unauthorized persons. If you have received this electronic mail transmission in error, delete It from your system without
copying or forwarding it, and notify the sender of the error by replying via email or by calling Frost Brown Todd 1_,LO at
(513) 651-6800 (collect), so that our address record can be corrected.

2
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Matter, Vincent E.

From:
Sent:
To:
Cc:
Subject:

Angela' Ford larnfordp,,y,rindstream,neti
Saturday, January 10; 2015 4:25 PM '
Mauer, Vincent
Snyder, Sheryl'
R.e::DRAFT of. Agreed Order spiting hearing in Feb,

have not been properly, served, with your petition and. no ellbrt 'vas lnac!e to provide any notice ptiok to the
hearing, as your civil rules require. Since fail not yet a party.and have'not retained,CounSoll.will nottigrce to
any orders.

Sent iPhonc

Oh Jen 9, 2015, at 3:24,1i-1‘4, "Mailer`, Vitiebrit li,',."<VNIiivergibilaw.cpm> wrote:

Ford, altnched piens° find n PgAI7 your 'review of a limited,Agrced'Order extending
the restrictions in the TRO and setting the hearing, in,Pel?, 2015, I have not yet contacted die
courtio actually reset the hearing because I have not yet received yonilist.' of preferred dates.

This 'DRAFT has not yo.b4oliappr9Vea by the client's() IIInay have minor udjustments.).but given
the. need to .track the mai I. do not:expect arty sig,ujticantissues,.

Please review this and giv.e..my yettInhonghts'..AlSo,.pleifsesend. AkSAdates tor the hadng in.
Februaryris we want to get

.
on the:judge's calendar soon.-- tie after rctarning from

vacation.

NOTICE: This electronio.mail transinission Is'for the use of the .named Individual or entity to which it is
directed and may contain information 'halls privileged or Confidential. It is not be transmitted to er
received byanYone other than the:named addressee (or a petsda authorized to deliver It to the named
addressee), Itis not to be copied or forwarded to any unauthorized persons. It you have received this
electronic mail transmission in error, delete ittrom your system without copying or forwarding it, and notify
the sender of the errorby replying via email Or by calling Frost Brown Todd LLC at (513) 651-6800

. (collect), so that our addreSs record can be corrected.

<Agreed Order delaying, hearing on 'I'RO 4820-7858-2305.1.doex>

Wse.."4.1s. •
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Mauer Vincent ̀F.
mwx.....o.p...maxs•vvywwwwfourramwt...tAtt.e.dt...

From: Mauer; Vincent E,
Sont: Friday,. January 99,.2015 3:25 PM
To: 'Angela. Ford'
CO: Shyderi Sheryl
Sdbject: DRAFT of Agreed Order setting hearing in Feb.
Altachtitenis: Agreed Order delaying hearing on TRO - 4820-7858-230.5.1,docx

Ms. Mra, attached pl:o4se find 4PRAFT-fOr your. review .of. a limited Agreed -Order
,ext6ding 'the i'estriction's" in the TRO and setting the hearing ih Feb. 201S.' I' have hot yet
contacted the court: to actually reset the hearing because I have not yet received your liSt
Of preferred. daps,

This D.RAFT has not yet been approved by the client so I May have Minor adjustments, but
.given the need to track.the TRO, I do not expect any significant issues.

Please revie0 this and give my your thoughts:. Also.; please send ASAP dates fer the
haring in February as: We Want to get on the judge's calendar soon -- he' will be busy after
returning from vacation.
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COURT OF COMMON PLEAS
HAMILTON COUNTY, 01110

Case No, A1500067

Judge Ruehlman

Stanley M. Chesley,

Petitioner
v.

Angela M. Ford, Esq. et al,

Respon en s

This matter first came before the Court on January 7, 2015 at an ex parte conference.

Thereafter, the Court entered its EX PARTE TEMPORARY RESTRAINING ORDER

AGAINST CERTAIN ACTIONS BY RESPONDENTS AND ORDER SETTING HEARING

(the "Temporary Restraining Order"). The Temporary Restraining Order set a January 14, 2015

hearing on the pending Petitioner's Motion for Order Restraining Registration and Enforcement

of Kentucky Judgment and Document Destruction (the "Motion").1

Respondent Angela M. Ford was given actual notice of the hearing on January 14, 2015,

sce Affidavit of Vincent E. Mauer filed in this matter. Respondent Angela M. Ford ("Ford") did

not present any evidence on or before January 14, 2015, The Court's preliminary Findings of

Fact and Conclusions of Law set forth in the Temporary Restraining Order continue to be the

Court's preliminary findings and conclusions and are incorporated herein by reference.

Until further Court order to the contrary or agreement of the Parties approved by the

JuoGE
Court kpr A, RUkt
HaMilt _rnOn ple MAN

'411141 Ohip

a

Court:

RESTRAINING ORDER AGAINST
CERTAIN ACTIONS BY
RESPONDENTS AND
SETTING HEARING

1. Respondent Ford, any co-counsel acting with her and any other Ohio lawyer

representing any of the Unknown Respondents are enjoined from (i) taking any action in the

Capitalized teens in this Order that are nor defined herein have the meaning set fonh in the Verified Petition For
Declaratory Judgment And Injunctive Relief (the "Petition") and Petitioner's Motion For Order Restraining
Registration and Enforcement of Kentucky Judgment and Document Destruction (the "Motion"). The Motion was
supponed by Petitioner's Verified Memorandum in Support of Motion for Injunctive Relief (the "Supporting
Memo").
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State of Ohio to enforce the Chesley Judgment or (ii) serving any Chesley asset related discovery

on any Ohio msideni, citizen or domiciliary, except that discovery may be served on Chesley in

any non-Ohio jurisdiction if permitted by the rules applicable to that jurisdiction;

2. Respondent Ford, any co-counsel acting with her and any other Ohio lawyer

representing any of the Unknown Respondents are enjoined from making any filing in any Ohio

court that would be or could be part of an effort to domesticate or register the Chesley Judgment

in Ohio;

3. Ford, the Unknown Respondents and any other person acting on behalf of the

Unknown Respondents are enjoined from taking any action to collect the Chesley Judgment in

the State of Ohio from any Ohio resident, Ohio citizen or Ohio domiciled entity;

4. Ford, the Unknown Respondents and any other person acting on behalf of Ford

and the Unknown Respondents are enjoined from issuing any subpoena seeking documents or

testimony to any Ohio resident, Ohio citizen or Ohio domiciled entity (other than Chesley) if the

purpose of the requested documents or testimony would be to obtain information related to any

effort to enforce the Chesley Judgment; and

5. Ford, the Unknown Respondents and any other person acting on behalf of Ford or

the Unknown Respondents are enjoined and prohibited from destroying, damaging or secreting

any documents or electronically stored information relevant to any of the issues described in this

Petition, the Motion or the Supporting Memo including but not limited to any document or

electronic information that reflects any (i) collection of funds collected and/or credited against

the Criminal Defendants Judgment, (ii) restitution obligations of the Criminals; (iii) forfeiture of

any assets in the Criminal Case, (iv) funds Ford or any affiliated entity transferred to or from

Johnston, (v) funds transferred to or for the benefit of any Criminal Case victims who are not

2
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Abbott Case plaintiffs; (vi) amounts distributed to the Abbott Case plaintiffs; (vi) operation of

the Tandy LLC receivership; (vii) funds transferred to or subsequently by the United States

Marshall's Service related to the Criminal Case or the Abbott Case, and (viii) the legal fees and

expenses of Ford and her co-counsel in the Abbott Case.

This matter will come on for a hearing on the Motion's request for a preliminary
/1/61,e C-)N. Cf

injunction on Felgua4:y . 2015 at  "1:4  o'clock. At that hearing, the Court may consider,

any or all of the issues discussed in the Petition, the Temporary Restraining Order or this Order

including, but not limited to.

(a) All evidence, testimony, and exhibits to be offered by Petitioner and Respondents at

this preliminary stage of this matter relevant to any continuation of the prohibitions

set forth in the Temporary Restraining Order or this Order;

(b) Whether to convert the existing Temporary Restraining Order and this Order into a

Preliminary Injunction;

(c) At the next hearing, the Court expects specifically to address whether the Court

should grant the relief outlined on pages 7-9 of its Temporary Restraining Order,

including without limitation, whether the Unknown Respondents should be made

parties to this proceeding and whether or not the Coun should order Respondent Ford

to identify by name and address each of the current Unknown Respondents; and

(d) Ordering Respondent to disclose the amount alleged to be owed to each of the

Unknown Respondents, and directing Respondent to provide a complete accounting

of all funds received by the Unknown Respondents in the Abbott Case, all funds

received by the Unknown Respondents from Respondent Ford, all fees and expenses

received by Respondent Ford or paid by Respondent Ford to third parties on account

3
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of the Abbott Case matter, and all accounting records Respondent Ford has prepared

for the Unknown Respondents all as may be needed to permit Chesley to confirm any

calculation of the current (Mal amount of the Chesley Judgment that the Court may

order be provided to Chesley.

Petitioner did not request and the Court does not currently intend to combine this hearing

with the hearing on the merits of the Motion as permitted by Ohio Civ. R. 65(C).

After considering Petitioner's request for continuation of the relief granted in the

Temporary Restraining Order and this Order, the Court will address the status of the Unknown

Respondents as that issue is described in the Temporary Restraining Order.

Chesley is not required to post any security for this Order to be effective.

Chesley's counsel will transmit a courtesy copy of this Order to Respondent Ford both

electronically and by first class United States mail, postage prepaid.

Entered this 14th day of January, 2015

Copies to:

Vincent E. Mauer, Esq.
FROST BROWN TODD LLC
3300 Great American Tower
301 E. Fourth Street
Cincinnati, Ohio

—7(7—)006 1,
Court of c
Harnlito

Robert
Flamilto nty • rt of Common Pleas

Angela M. Ford, Esq.
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Suite 311
Lexington, KY 40502
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION

STANLEY M. CHESLEY, •
: 

Plaintiff, 
Civil Action No. 1:15-cv-83

•
vs. • Judge Peter C. Economus

ANGELA M. FORD, ESQ. • ORDER
and

UNKNOWN RESPONDENTS,

Defendants.

This matter is before the Court on Defendant Angela M. Ford's Motion to Declare

the Restraining Orders Dissolved or to Dissolve Them. Having considered the

arguments of the parties, the Court finds the Motion to be well-taken. Accordingly,

IT IS ORDERED that Defendant's Motion to Declare the Restraining Orders

Dissolved or to Dissolve Them is hereby GRANTED. The Restraining Orders are

hereby DISSOLVED.

Date: 
Honarable Peter C. Economus,
United States District Judge
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COURT OF COMMON PLEAS

HAMILTON COUNTY, OHIO

STANLEY M. CHESLEY,

PLAINTIFF,

vs.

ANGELA M. FORD, ESQ.,

DEFENDANT.

APPEARANCES:

CASE NO. A-1500067

TRANSCRIPT OF PROCEEDINGS

Brian Sullivan, Esq.
Christen Steimle, Esq.

On behalf of the

Vincent Mauer, Esq.
On behalf of the

Plaintiff.

Defendant.

BE IT REMEMBERED that upon the

Hearing of this cause, on May

Honorable Robert P. Ruehlman,

the said court, the following

had.

14, 2015, the

a said judge of

proceedings were
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MORNING SESSION, May 14, 2015 

THE COURT: A11 right. So we're on

this motion.

MR. SULLIVAN: Your Honor, it's my

motion. Brian Sullivan and Christen

Steimle from Dinsmore on behalf of Angela

Ford. Just to sort of give you the quick

procedural background so we're all on the

same page. They filed, Stanley Chesley

filed a complaint that got removed, when

it worked its way through the Federal

system, we filed a motion to dismiss the

complaint. They filed an amended

complaint pursuant to the Federal court's

order.

THE COURT: Because originally it

came in here as a -- when i was --

MR. SULLIVAN: Equity judge.

THE COURT: Equity judge, yeah.

MR. SULLIVAN: Yeah. So they filed

an amended complaint, which we all

agreed -- i think the last time we were

here is our motion to dismiss was still

applicable.

THE COURT: Yeah.
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MR. SULLIVAN: They filed an

opposition, we filed a reply in the last

couple of days. That's was first thing.

The second thing, which i think the first

motion moots the second, but we also have

a motion to dissolve the TRO.

THE COURT: Hmm-hmm.

MR. SULLIVAN: But obviously if the

Court grants our motion to dismiss then

that's a moot issue.

THE COURT: Right. Let's deal with

the motion to dismiss first?

MR. SULLIVAN: Yes.

THE COURT: Well, you can make the

full argument for both.

MR. SULLIVAN: They are somewhat

intertwined, but the key is, i think for

our purposes here is we represent Angela

Ford. We do not at this time represent

her clients, Stan Chesley's formal

clients who are also now defendants in

this case.

THE COURT: Okay.

MR. SULLIVAN: We represent the

lawyer. And that's a significant point,
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Your Honor, because they have cited no

case, nor, submit to the court, is

there such a case that allows a lawsuit

to be filed against their lawyer for

civil liability for carrying out the acts

of his or her professional capacity as a

lawyer.

And that's what we're dealing with

here. Angela Ford is not the judgment

creditor. There are plenty of arguments

you can make against the judgment

creditors, if they ever wanted to

domesticate the judgment here in Ohio,

but the defendant that is at issue at the

moment is a Kentucky lawyer, who again is

not a lawyer, and so submit to the

Court --

THE COURT: Yeah, i mean, just

cutting through the chase, though, she's

trying to collect money from Stan

chesley.

MR. SULLIVAN: Well, on behalf

yeah, on behalf of her clients.

THE COURT: And that's -- correct.

MR. SULLIVAN: Yes. But i'll
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submit there is not a case --

THE COURT: That's a lot of money.

MR. SULLIVAN: -- and the Ohio

supreme Court decisions are pretty clear,

a lawyer is not liable and cannot become

liable for being a lawyer for their

clients, unless -- there's two

exceptions; one is, there's a privity

relationship. The easiest example there

is you got a buyer and seller of real

estate, the lawyer asks for say the

seller, the seller gives an opinion,

buyer has a right to rely on the privity

of the contract between the buyer and

seller. The lawyer in some instances, as

the cases develop, can be exposed to

liability.

The only other exception, Your

Honor, is if the lawyer acted maliciously

which is a pretty high standard, it's

intentional, willful conduct, it's

exceeding the balance certainly of the

representation, and there's no allegation

that that's the case here. The

allegation is she's trying to collect a
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judgment as Your Honor pointed out a

minute ago. so that's the key point

there. For the Court to allow this case

to survive a motion to dismiss, you have

to say that the law provides that they

can sue a lawyer, as they've said, and

submit the answer is no.

The second point on that is if you

look at their complaint, their amended

complaint, you will not find a cause of

action. They don't state a statute that

she's violated, a contract that she's

breached, a tort that's she's committed.

They don't even allege in the complaint

declaratory judgment, which is what they

are arguing now is that somehow we have a

declaratory judgment. But, again, that

goes to, you know, we will take the plea

as pled under Rule 12, but the point is

you got to state your cause of action,

you can't just say a bunch of facts and

then say you're entitled, that's the

other point here.

The other point i think is

significant is the issue which we're not
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here today, but ultimately it's going to

be an attack on the judgment in Kentucky

and whether that Kentucky judgment can be

domesticated in Ohio.

THE COURT: Yeah. That's what it's

really about.

MR. SULLIVAN: It is. And Ohio

statute provides,

THE COURT:

it's 2329

Hmm-hmm.

MR. SULLIVAN: - which is the

uniform Enforcement Act, that if you're

going to domesticate a

it tells you how to do

to the clerk's office,

foreign judgment,

it. You go down

you get -- first

of all your certified copy, you go down

the Clerk's office, you file the

judgment. You put an affidavit that

lists the names and addresses of the

plaintiffs holding the judgment, and you

provide notice of domestication to the

defendant. once that happens, then you

can't start to collect or seek execution

for 30 days.

And so I'll submit that we are way

before that point, but if that day ever
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comes and say another lawyer, an Ohio

lawyer is retained by the judgment

creditors to go domesticate the judgment,

there is a 30-day window for them to file

whatever pleading they want to say it's

improper, they didn't follow Ohio law, or

anything of that nature. So we're way,

way ahead of that. But if that day

comes, it's not as if there's going to

be, you know, this, oh, my gosh, she's

going to go get a garnishment and try to

collect on this judgment immediately,

there's a 30-day window.

And so if the ultimate goal here is

say to the judgment creditors you have to

follow the Ohio law, i think we all

agree. if the goal is, stop you in

Kentucky because you're trying to have

post-judgment collection procedures in

Kentucky, or I'll sue the lawyer because

you obtained a judgment for your clients,

that's improper.

And that's where we are here today,

and i think, you know, Your Honor, it

bears out this clearly is a big issue
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between the two of them because you're

talking about a judgment now with

interest probably exceeds $75 million.

So at some point there will be an issue

about collectibility, and where his these

assets, but that day is not here today.

So i would respectfully submit that

Angela Ford the lawyer should be

dismissed, if they want to pursue their

case against their formal clients that's

their prerogative. I'll deal with the

dissolution after i hear from Vince.

THE COURT: All right.

MR. MAUER: Thank you, Judge.

Vince Mauer on behalf of Stan Chesley.

Some of what Mr. Sullivan just said I

don't disagree with. He said that we

might not be able to get civil liability

against Ms. Ford, and we didn't ask for

any. There's no damages request in our

petition against Ms. Ford nor frankly

against her clients.

Ms. Ford is the defendant because

she's the person who knows the answers to

the questions that we believe Ohio law
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says we're entitled to know the answers

to, and that is who does Stan Chesley

owe; where are they today; how much is

owed to each one, and how much is owed in

total.

You know, Mr. Sullivan just said,

think correctly, with the judgment

interest it might be about $75 million,

and that might be true. But you notice

neither of us really know, we don't know

how much is owed, Ms. Ford won't tell us.

she's the person who knows. She's done

the collective work around Kentucky.

She's represented that she's the victim

advocate in the Federal case in Kentucky,

that is the criminal case against

Mr. chesley's co-judgment debtors. she

knows how much money has been collected.

She knows how much money Mr. Chesley owes

today, and they won't to want tell us,

and on one apparently told Mr. Sullivan,

how does Mr. Chesley owe today as we sit

here, and who does he owe it to. If Ms.

Sullivan knows i don't think that he --

that he won't tell us because i don't
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think he knows, Angela knows, that's why

she's a defendant.

The other thing i would like to

say, Judge, it is Angela Ford, not any of

one her 380 to 465 clients who wrote the

e-mails threatening to sue, among other

people, Judge Dlott. It is Angela Ford

who issued the discovery to Stan Chesley

and Clark Schaefer and Hackett, asking

for personal financial information on at

least ten Ohio non-party, third-party

entities. It is Angela Ford who has told

the Federal court -- excuse me, the State

court in Kentucky, she wants to go to the

public for that information generally.

She wanted out from underneath the

protective order now enforced in

Kentucky. It's Angela Ford who's doing

those things. It's Angela Ford issuing

subpoenas to u.S. Bank and Fifth Third

Bank, asking for information about First

Financial Bank. It's Angela Ford who had

issued subpoenas to seven insurance

companies, not only asking for

information about Mr. Chesley, but,
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again, about other nonparty Ohioans.

THE COURT: Why insurance

companies?

MR. MAUER: Because she believes

that Mr. Chesley had insurance policies

with some of those entities that had

third parties, like perhaps family

members as beneficiaries, but she didn't

stop there and say turn over

Mr. Chesley's insurance policies. She

says, I want every communication you've

have ever had with your insurance

companies, seven of them with -- and then

some other entities not stated. These

are entities in Ohio, that are not

parties. We believe that they are

entitled to be protected from Angela's

activities.

THE COURT: And banks -- wanting

information on assets from banks?

MR. MAUER: Yeah, banks, Fifth

Third, First Financial, U.S. Bank, and

she didn't ask for just information about

Stan, she asked for information about

these other entities as well.
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THE COURT: With any of those he

might have investments, you mean?

MR. MAUER: Yeah. And the reason

she's done that, Judge, is because she

knows what Stan has. We have given over

5,000 pages of discovery in Kentucky.

Mr. Sullivan is right, there's activity

in Kentucky, and we're complying with the

Kentucky court order. What she's doing

is attacking collaboratively all these

other Ohio entities, nonparties, not

Stan, not owned or controlled by Stan,

and we believe that that's improper. And

it's Angela who's doing all these things

and that's why she's a party here and

someone who we could get relief from.

THE COURT: What about that, yeah?

MR. SULLIVAN: Your Honor, it sort

of fits right into our case. if she

issues a subpoena in Kentucky, which she

has done, the remedy is not to come

across the river and seek relief by suing

the lawyer, the remedy is to file a

motion from which the Court -- in the

Court where the subpoena is issued. And
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he can avail himself of all of those

remedies to move to quash in Kentucky.

The people who have been subpoenaed can

serve objections under Kentucky law, they

are all entitled to that. They are not

burdened any more or any less because

it's in Kentucky.

But I would submit, here's where

you get into your Article IV of the

Constitution argument is for them to ask

you to essentially tell the Kentucky

court, Angela Ford on behalf of your

clients you cannot do post-judgment

discovery, because that's what she's

done, then you're asking Ohio court to

reach across the river and tell the

Kentucky court that I'm going to limit

the participants in your case and what

they can do.

I mean, Your Honor, I think the

unfortunate thing is in the post-judgment

Kentucky phase, the very things they are

asking of you, they have asked in the

Kentucky Court. They filed a motion back

in October and said, we don't know who
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has the judgment. we don't know who

holds -- how many people are and what's

the amount for each of them, fully

briefed in front of Kentucky court that

issued the judgment. Kentucky's court

said, Mr. Chesley, your motion is denied,

I think you're aware of what the judgment

is.

They filed a motion under Rule 60

in Kentucky and say we want to vacate the

judgment or modify it because, again,

it's vague in its terms, and we don't

know what this is all about, so we ask

for relief under Rule 60, fully briefed,

the Kentucky court denied that as well.

So the very issues that they have brought

across the river they have raised in the

Kentucky court where it's proper. if

you're going to attack the judgment, the

proper place, the only place to attack

the judgment is in Kentucky.

I just heard Mr. Mauer say, well,

we sued Angela because she's doing these

things. i still didn't hear if she is

doing them as a lawyer somehow she's
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taking on civil liability, and they say,

well, we haven't asked for relief against

her, well, they have. They've asked an

Ohio court to restrain a Kentucky

resident and a Kentucky lawyer by, one,

saying you have jurisdiction, which it's

fully briefed, but I don't think the

Court does; two, I'm going to interfere

with the Kentucky court and the Kentucky

judgment, which i don't think is proper;

three, I'm going to reconsider the

Kentucky rulings for which i don't think

is proper, and at the end of the day I'm

still going to say you have a cause of

action against a Kentucky lawyer, and

there is no cause of action against her.

Can't find one in any of their pleadings.

So for that reason, let them go

against the judgment creditors and his

former clients all they want, but if they

think they violated a law and if they

want to come over and domesticate the

judgment, again, that's a different issue

for a different day. But as you stand

here today, there is no basis to sue a
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lawyer and ask the Court to restrain her

efforts in Kentucky in carrying out a

Kentucky judgment.

THE COURT: Well, it's not in

Kentucky, it's over here. She's looking

for all these things over here, right?

MR. SULLIVAN: They can file a

motion to say that the subpoena's

improper because it's an Ohio resident

and your service on a Kentucky is

invalid, or some other reason. i mean,

if she's going to do anything in Ohio --

THE COURT: She came over to Ohio,

so she availed herself of Ohio's

jurisdiction by coming over to Ohio and

try to get all these records from the

banks and stuff, she came into Ohio.

MR. SULLIVAN: Well, actually, she

did not, Your Honor, she served all the

entities in Kentucky, as you might well

imagine, Fifth Third, U.S. Bank, Kentucky

Bank, there's all these other entities

that have Kentucky operations, so they

can say --

THE COURT: But the thing is in
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Ohio, the thing she wants is in Ohio.

MR. SULLIVAN: Well, ultimately it

could be, but we aren't resisting

discovery now, so we're not even sure

where all the assets are, but that's an

issue for the Kentucky Court.

THE COURT: Well, all right. Do

you want to respond to that, and then

I'll let you have the last word.

MR. SULLIVAN: Okay.

MR. MAUER: Just a couple points,

briefly, Judge. Mr. Sullivan is correct

that we did provide some post-judgment

motions in Kentucky and Judge Schrand has

ruled on them. They are not, however,

the same as what we've asked for here,

because really what we're asking for here

is under Ohio law, and Judge Schrand, of

course, ruled under Kentucky law.

THE COURT: Judge who?

MR. MAUER: Judge Schrand.

THE COURT: Yeah. And how do you

spell that, just for the record.

MR. MAUER: S-C-H-R-A-N-D.

THE COURT: Thanks. I know. 1
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know.

MR. MAUER: And Judge Schrand

doesn't purport to have ruled on Ohio

law, and the briefs that Mr. Sullivan

mentioned don't talk about Ohio law at

all, so that, that's just a red herring

courtesy of Angela Ford's side of this

matter.

The other thing i would like to

Judge, is it is not reasonable to

nonparty Ohio residents whose

say,

tell

personal financial information is subject

to seeking and disclosure by Angela Ford

in Kentucky, and that's what she wants,

that they have to go avail themselves of

the Kentucky Court, because then i become

amenable to jurisdiction in Kentucky.

They are not there today, that's

why Angela hasn't filed subpoenas against

the entities themselves in Kentucky, and

our pleadings identify at least ten of

them, and they don't want to be in

Kentucky more than Angela Ford wants to

be here. well, Angela Ford is here. she

has clients in Ohio. she's in
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communication with those clients. She

has contracts with those clients.

THE COURT: she's come across the

river.

MR. MAUER: And she's come across

the river, she's seeking information

about Ohioans that's -- personal private

financial data about Ohioans that she

wants permission to publish far and wide

and we hope that this Court will prevent

that. Thank you.

THE COURT: I'll let you have the

last word.

MR. SULLIVAN: A11 right. Thanks,

Your Honor. You know, maybe we're

carrying out the

THE COURT: Because he had to avail

himself -- he had to avail himself to

Kentucky.

MR. SULLIVAN: Right.

THE COURT: she's come to Ohio. he

has a right to defend himself.

MR. SULLIVAN: Correct. But

Mr. chesley has already submitted to the

jurisdiction of Kentucky court, that's
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not an issue. Again, if a third party

believes that the subpoena is invalid --

and I'll submit using his example that

the Court doesn't have jurisdiction over

them, you file a motion in Kentucky to

quash the subpoena. You don't ask an

Ohio Court to issue an order which then

you interpret -- you say by

interpretation of this order it means the

Kentucky subpoena's invalid.

That's as if, you know, you issue

an order and I would run over to Indiana

and say, well, i didn't like Judge

Ruehlman's ruling, so, hey, why don't you

retrain, not the judge, but the

participant, and i get the same effect.

That's what we're dealing with here.

The other point is -- and I'm just

going to highlight two things from their

motions because it is the same thing in

Kentucky. when they filed a motion in

Kentucky they said that: we don't know

who the plaintiffs are, it's impossible

to determine their identities, that's

essentially for judgment to be effective.
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They are already ran up the flag pole, we

don't know who these people are, denied.

They filed another motion that

says: The second judgment is void

because it does not name the judgment

creditors or the amounts awarded to each

plaintiff, and that information cannot

reliably be determined from the current

record. Kentucky court denied it.

Kentucky court has already ruled on this.

So i submit at some point there

will be a day when the judgment creditor

retains an Ohio lawyer because Ms. Ford

cannot domesticate the judgment, she's

not an Ohio lawyer, to go down to the

clerk's office and domesticate the

judgment. what they will file is the

judgment in Kentucky. You can't change

the judgment. if you're going to try to

amend the judgment you got to go to

Kentucky to follow Ohio law, and if they

don't, Mr. Mauer and his colleagues, will

I'm sure bring it to the court's

attention. we're not to that day yet.

And if the post-judgment discovery in
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Kentucky, the proper remedy and forum to

argue over that is in Kentucky, which

they are doing now, they do it almost

every week over in Kentucky, protective

order and documents produced, whether

they are produced fully and all that sort

of stuff which frankly is the province of

the Kentucky court. so that's our

argument as it relates to ms. Ford.

THE COURT: A11 right. well, it's

well briefed, good lawyers, interesting

case. It's a case of first impression

for me. The issue is if jurisdiction

goes across the borders. It's -- never

had a case like this. But i think you

made a good point though, i mean she

availed herself in Ohio. She's doing

this stuff over in Ohio, or trying to,

and i think he has a right to protect

himself, so I'm going to overrule the

motion to dismiss.

So what about the motion to take

the -- set aside the restraining order?

MR. SULLIVAN: We will also move to

dissolve the TRO, Your Honor.
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Procedurally, as you may remember,

back in January, the 6th or 7th, Ms. Ford

was not here or any lawyer on her behalf

you entered a TRO against her, and then

you extended it another 14 days or some

period of time.

THE COURT: Well, it was an

emergency -- they said it was an

emergency thing, that's not uncommon to

do.

MR. SULLIVAN: Is not. But we sit

here now on May 14th, we're still under

the January 7th order.

THE COURT: Oh, i know that's

because there's been a number of

continuances. We need to set it down, i

guess, for a permanent injunction really,

right?

MR. SULLIVAN: Well, I would submit

right now that the order by itself, the

temporary restraining order has

dissolved, because under Rule 65 they

don't get to continue to extend it

forever, without having a hearing on it.

And we're now more than 28 days, which is
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the extension, so i think by its term --

THE COURT: Yeah, but there was

kind of an agreement among everybody that

we are going to put this off until we had

a motion to dismiss, right, is what i

thought.

MR. SULLIVAN: There was an

agreement as of a couple of weeks ago,

but we never agreed that since January

that they can continue to extend this

TRO. Now the issue there, Your Honor, is

your ruling said it was a TRO, we argued,

we briefed this again in front of the

Federal Court and the Federal Court

declined to rule on it. One of the

issues we said is it's, the TRO is not a

preliminary injunction. By rule a TRO

cannot be extended that long. It should

be dissolved. if they want to have

another injunction, can come back, put on

evidence and all that stuff, but you

don't get to continue ad nauseam.

SO I think it's clear by Rule 65 it

has expired and now is dissolved. To the

extent the Court doesn't want to

EDITED FOR EXPEDITED PURPOSES ONLY



26

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

dissolve, i submit that it is so broad

that if she were to -- or her clients to

comply with Ohio law there would be a

violation of your order. Because you

said nobody can try domesticate the

judgment, and that's the problem, you

know, I don't know that you can restrain

anybody from complying with the law. But

that's how far, you know, unfortunately

the entry they submitted to the Court

that's how far it goes. So I think they

have a problem two-fold; time period

should be dissolved on its face, and then

the overbreadth is clear.

THE COURT: Okay. A11 right. You

want to respond?

MR. MAUER: Yeah, just briefly,

Judge. Mr. Sullivan recited correctly

some but not all of the facts in this

matter. There was an ex parte hearing

here in your room, after which the TRO

was entered. But we had a second on

January 14th of which Ms. Ford had actual

notice, there's evidence, real evidence

by affidavit in the record of her actual
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notice.

THE COURT: we continued that until

March 4th for a preliminary injunction

hearing.

MR. MAUER: Yeah. And she chose

not to attend on January 14th, at which

time the Court entered a second order --

THE COURT: Hmm-hmm.

MR. MAUER: -- that restrained some

of her, you know, worst activities. And

it was, you're right, set for March 14th

but the --

THE COURT: March 4th.

MR. MAUER: to the March 4th

date, that didn't go on this because they

chose to take the case to Federal court,

they removed the case to Federal court.

THE COURT: Right. So we couldn't

have the hearing.

MR. MAUER: And then judge

economist decided to -- not to rule on

the two motions; one of which you just

heard, and then the one that is heard

now. Judge economist decided he didn't

have jurisdiction it came back here.
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agree with what you said earlier that,

you know, a time period ought to be said

for a hearing on a permanent injunction

and, you know, we're prepared at the

court's convenience --

THE COURT: well, I am not going to

dissolve it, that's exactly right, yeah,

when it's their own motion that

essentially caused it to be continued,

and we couldn't rule on it because

Federal court had it. So let's set it

down for a preliminary injunction

hearing. when we can we do it? I'll set

it down as quick as you want.

MR. SULLIVAN: Your Honor, before

you do, can i ask the Court to reconsider

its security, you required no security

for the issuance of the injunction. As

Mr. Mauer conceded a few moments, there's

approximately a $75 million judgment

outstanding. i think, given the

circumstances with a judgment of that

magnitude, your requiring zero dollars in

security is not fair to us and we're

going to ask the Court to require a

EDITED FOR EXPEDITED PURPOSES ONLY



29

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

substantial amount of security, since

they brought this action, they must feel

pretty good about their success. And if

they're wrong, at least she has some

recourse rather trying to chase them

around the company country finances.

That's all we ask.

THE COURT: well, you want to talk

about that security?

MR. MAUER: The only thing i would

say --

THE COURT: i don't always require

security on these. I've always -- i have

never been an advocate to require a lot

of security, but go on.

MR. MAUER: We don't believe that

any is necessary, Mr. Chesley isn't

hiding his assets today, and if you would

like some affidavit to that effect, i can

get it for you in 48 hours. But I've

impressed to them that the Court will do

a -- set a prompt hearing and we should

just proceed from where we are.

THE COURT: How does that really

affect anybody? if it turns out i don't
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grant it and then you go collect, i don't

see how have they been damaged? As you

said before, she's not -- she hasn't

tried to collect it yet, technically, she

has not tried to collect it yet.

Actually, i think she really is, because

she's coming in here and she's probing

around and, you know, but --

MR. SULLIVAN: And I respect your

ruling, but I submit probing around and

trying a domesticated judgment are two

different things. But be that as it may,

if they are wrong and we have that ruling

sometime in the future, so if they say,

well, you know, the domesticated judgment

is valid, she's entitled to collect, we

don't know where his assets are gone at,

and so they've asked the Court to stay

enforcement of a proceeding.

Now this is significant because in

Kentucky they did not seek a stay of the

judgment, but they've come to Ohio to

effectively get the same thing to stay

pending appeal. And under the rules,

it's pretty clear you don't get that --
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THE COURT: if they had a stay in

Kentucky they would have had to put up

what, how much?

MR. SULLIVAN: You would have to

post the bond in the amount of the

judgment.

THE COURT: Yeah. And what's the

judgment, 75 million?

MR. SULLIVAN: Well, it was 42

million at the time.

THE COURT: Well, that kind of

cruel. A11 right. No, I am not going to

make him put up any money for this. what

date did you make? what date do you want

to come in? How long will it take, do

you think?

MR. MAUER: Well, Judge 1, can't

speak to what Mr. Sullivan does or

doesn't plan for his presentation, i can

tell you the substantial majority of what

we would present is already in the record

in the form of at least five different

affidavits and in various certified

documents from Kentucky, so i don't know

that we need a lot of time for our
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presentation, sir.

THE COURT: Okay. How much time do

you need to argue this? How much time

during my day do you need?

MR. SULLIVAN: Well, i would

submit, Your Honor, if we're going to

have an evidentiary hearing, we have the

right to cross-examine Mr. Chesley, so

we're not going to rely just on the

affidavit because we don't have any

opportunity to cross-examine him, so i

would submit that's going to require some

time, given giving we haven't had an

opportunity to cross-examine him. After

June 8th, the week of June 8th is fine,

the week of June 22nd is fine.

THE COURT: I got a murder case --

June 24th would be open. i have

June 24th open.

MR. SULLIVAN: Okay. That's fine.

THE COURT: That would be a good

day.

MR. MAUER: The only thing i don't

know for sure, Judge, is Mr. Chesley's

availabiity, but i can find out for you
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within, by noon tomorrow.

THE COURT: okay.

MR. MAUER: if Mr. Sullivan would

like him present, we will accommodate

that.

MR. SULLIVAN: June 24th, what time

are we talking about, nine or 9:30?

THE COURT: Yeah, let's just do it

at nine. Yeah, we will do it early that

day. Let's get it done.

Do you want to give me entries to

this effect what we did today? i usually

have the winning party do the entries.

You want to do the entries?

MR. MAUER: We will prepare an

entry, Judge, and circulate it to

Mr. Sullivan for his review. And before

I get that to you, i will try to confirm

that Mr. Chesley is available that day.

MR. SULLIVAN: okay.

THE COURT: Continue on preliminary

injunction. So put it down, Andy, for a

hearing on preliminary injunction on the

24th.

MR. MAUER: Judge?

EDITED FOR EXPEDITED PURPOSES ONLY



34

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: Yeah.

MR. MAUER: There's one more thing

that we filed an order in this matter on

February 5th, which was the same day that

the case was removed, and it's not been

opposed either in Federal court or here,

but i don't suspect in all honesty that

that's really Ms. Ford's intent to let it

go, and so what i was going to ask her

side, if they would like to respond, or

if i can have an order?

MR. SULLIVAN: What is it?

MR. MAUER: It's the order seeking

application of -- we filed a verified

motion seeking application of restraining

order and it addresses whether or not the

Judge thinks -

THE COURT: Hold just a second.

Hold on just a second. Okay. I'm sorry,

go on.

MR. MAUER: well, what I would like

to do, Judge, is either have Mr. Sullivan

tell me that they would like a chance to

respond, even though they haven't yet, or

would like to present an order if they
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are not going to oppose it.

MR. SULLIVAN: I'm sure we are

going to oppose it, given the respective

position, but --

THE COURT: Do you want to do it on

that day too?

MR. MAUER: if can we do it on the

same day, the 24th too, that would be

fine.

MR. SULLIVAN: Yeah, that's fine.

THE COURT: That sounds good. All

right, guys. Thanks.

MR. MAUER: Take care.

MR. SULLIVAN: Thank you.

(Proceedings concluded.)

EDITED FOR EXPEDITED PURPOSES ONLY



36

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CERTIFICATE

I, BARBARA LAMBERS, RMR, the

undersigned, an official Court Reporter for the

Hamilton County Court of Common Pleas, do

hereby certify that at the same time and place

stated herein, i recorded in stenotype and

thereafter transcribed the within 35 pages, and

that the foregoing Transcript of Proceedings is

a true, complete, and accurate transcript of my

said stenotype notes.

IN WITNESS WHEREOF, I hereunto set my

hand this 18th day of May, 2015.

'BARBARA LAMBERS, RMR
official Court Reporter
court of common Pleas
Hamilton County, Ohio
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ENTERED

JUL 0 7 2015

STANLEY M. CHE,SLEY

COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Plaintiff,

v.

ANGELA M. FORD, ESQ., et al.

Defendants.

This matter is before the Court on Defendant Angela M. Ford, Esq.'s Motion to

Dismiss the Amended Complaint, Motion to Declare Dissolved or to Dissolve the

Temporary Restraining Orders, and oral motion made during the hearing on May 14,

2015 to require Plaintiff Stanley M. Chesley to post security for the continuation of the

Case No. A1500067

Judge Ruehlman

ORDER

January 14, 2015 injunction, Having considered the opposition of Plaintiff Stanley M.

Chesley, the arguments of counsel, and being otherwise sufficiently advised, the Court

finds the motions not to be well-taken. Accordingly,

IT IS ORDERED that Defendant's Motion
'
s are hereby DENIED,

Date:

B . ul wan, Esq. 0040219)
Christen M. Steimle, Esq. (0086592)
DINSMORE az SHOHL, LLP
255 E. Fifth Street, Suite 1900
Cincinnati, Ohio 45202
Phone: (513) 977-8200
Fax: (513) 977-8141
Email: brian.sullivan@dinsmore.com

christen.steimle@dinsmore.com

Attorneys for Defendant
Angela M. Ford, Esq.

D111180253

Honorable Robert Ruehlman

e)744-4.tit.a-1,
Vincent E. Mauer, Esq. (00388997)
FROST BROWN TODD LLC
3300tGreat American Tower
301 Fourth Street
Cincinnati, Ohio 45202
Phone: (513) 651-6785
Fax: (513) 651-6981
Email: vmauerPfhtlaw.com

Attorney for Plaintiff Stanley M.
Chesley



WIND-UP AGREEMENT

This WIND-UP AGREEMENT (th© "Agreement") is made as of April 15, 2013 (the
"Effective Date") by and between STANLEY M. CHESLEY (the "Transferor"), and THOMAS
F. REHMB (the 'Transferee". The signatories to this Agreement are collectively referred to as
the "Parties,"

WHEREAS, the law firm of Waite, Schneider, Bayless & Chesley Co., L.P.A. (the
"Corporation") is an Ohio legal professional association formed and maintained under Chapter
1785 of the Ohio Revised Code,

WHEREAS, Transferor is the sole shareholder of the Corporation and serves as its
President.

WHEREAS, Transferee: is the secretary of the Corporation and an attorney in good
standing and licensed to practice law in the State of Ohio.

WliEREAS, effective April 16, 2013, Transferor is retiring frorn the practice of law, and
tendering to the Ohio Supreme Court the notice necessary to effectuate such retirement.

WHEREAS, under Section 1785.05, a professional association ratty issue its capital stock
only to persons who are duly licensed, certificated, or otherwise legally authorized to render
within the state of Ohio the same professional services as that for which the association was
organized.

WHEREAS, under Section 1785.07 of the Ohio Revised Code, a shareholder or
professional association may sell or transfer that shareholder's shares in the association only to
another individual who is duly licensed, certificated, or otherwise legally authorized to render
wifhin the State of Ohio the same professional services as that for which the association was
organized.

WHEREAS, under Opinion 2002-12 of the Board of Conmilasioneis on Grievances and
Discipline of the Supreme Court of Ohio, an attorney may not pracdoo in a legal professional
association in which a non;attorney has an interest.

WHEREAS, Transferor desires to transfer, on the terms and conditions set forth below,
his shares in the Corporation to the Transferee to be bold in trust so that the Corporation may
'mole a premature or involuntary dissolution and Transferee may concluot an.orderly wind-up of
the Corporation for the benefit of its employees, creditors, and Transferor.

NOW, TIIEREFORE, in mutual consideration of the promises and performance of the
other, and for other good and valuable consideration, receipt and sufficiency of which are hereby
acknowledged, Transferor' and Transferee hereby agree as follows:



Section 1. Ttansfer and Assignment of Shares In Company, 

Transferor hereby transfers and assigns his 225 shares in the Corporation (the
"Shares") to Transferee to be held in trust for the exclusive purposes of winding up the
Corporation for the benefit of its employees, creditors, and Transferor.

Section 2. Rest enation.

Transferor hereby resigns from all, positions with the Corporation, including that
of President and nn employee.

Shares.

Section 3. Csmsideration.

As 'Transferee is holding the Shares In trust, no consideration is paid for the

Section 4. EleitteaKER jaluentims,

4.]. Wind-Vp, As contemplated under Section 1701.88 of the Ohio
Revised Code, Transferee agrees and shall proceed with winding up the Corporation's affairs. It
is the intention of tho Parties that the winding up of the Corporation's operations be conducted in
such a way as to maximize protection of the Corporation's clients' interest, including protecting
the confidentiality of all privileged communications and otherwise maintain as appropriate under
the Ohio Rules of Professional Conduct all client files. As part of the winding up of the

ipoiatinur, Transftereshail proceed-to.

(a)
agreements;

(b)
Corporation;

(c)
counsel;

terminate or negotiate the termination of all executory, nom-client

resolve, secure, satisfy, and/or negotiate all credit • owed by the

as appropriate, assist in transferring clients of the Corporation to new legal

(d) identify and account for all assets reasonably to be owned, used, or in the
possession of the Company, of every kind whatsoever and wheresoever located, including but
not limited to furniture, books, papers, computers, data processing records, evidence of debt,
bank accounts, savings accounts, brokerage accounts, certificates of deposit, and stocks, bonds,
debentures and other securities;

(c) terminate employees;

(f) terminate all employee benefit programs and provide for their proper
disposition;



(g) liquidate corporate assets and distribute proceeds to creditors EIS required
and the remainder to Transfemr; provided, however. Transferor rriay not receive or participate in
any legal fees relating to his own efforts or those of other attorneys except for services performed
prior to the Effective Date and may not participate under any circumstances in any legal fees
earned from the efforts of any attorney undertaken after the Elective Date; and

(h) cause Corporation to maintain professional liability insurance coverage or
report endorsement coverage insurance for a period of time not less than the applicable statute of
limitations for any legal services provided by Corporation or any of its current, former or retired
individual attorneys.

4.2. 'Use Name. Pending the dissolution of the Corporation, Transferor
authorizes Transferee to continue to use the name of Transferor pursuant to Rule 1.17 of the
Ohio Rules of Professional Conduct, However, any specific reference to Transferor shall
identify Transferor as "Retired."

4.3. Dissolution of the Corporation. Upon conclusion of the winding up
of the Corporation's operations, Transferee shall dissolve the Corporation pursuant to Sections
1701,8(i and 1701.87 of the Ohio Revised Code,

SeCtion 5, Indemnification lìy The Corporation,

5.1. General Indemnification. Tho Corporation shall defend, indemnify and
.hold Transferor harmless from and against any and claims, litigation, liabilities, and

--nbligationstsfrevery-kind--and-cleseription,-centingent-or-othorv,tistN-,arising frorn-or-selativ.e_to,(a).
the business, operation or ownership of the Corporation, irrespective of when asserted; and (b)
any and all actions, suits, proceedings, darnag, assessments, judgments, costs and expenses
(including reasonable attorneys fees), related to any of the foregoing.

5,2. Davis Litigation. In the ease Waite, Schneider, Bayless  &Chesley co
v, Aljen Lo. Davis, U.S. District Court, Southern Distriot of Ohio Case No. 1;11-cv-80851,

the Defendant has sought to join Transferor as an individual defendant. The Corporation shall
continue to oppose joinder of Transferor as a defendant in such ease and, if joinder of Transferor
is nonetheless granted, shall indemnify and hold Transferor harmless of any claims asserted in
such action.

Section 6. Successors  and Assigns. Transferor may not assign this Agreement.
Except as otherwise expressly provided in this Agreement, the tenus and provisions of this
Agreement shall bind the heirs and executors of Transferor; provided, however, Transferor
reserves the right to amend this Agreement, including substituting a new tinstee, provided the
shares in the Corporation, if not dissolved, are held by an attorney in good standing licensed to
practice in tbc State of Ohio,

Section 7. Controlling L. The various provisions of this Agreement shall be
construed under, and the respective -rights and obligations of the Parties shall bc determined with
reference to, the laws of the State of Ohio,



Section S. Cantions. The captions of the several Sections of this Agreement are for
reference purposes only, and do not constitute a part hereof. Such captions shall be ignored In
construing this Agreement.

Section 9. Counterparts. This Agreement may be executed In several counterparts,
each of which shall be deemed to be a duplicate original, and all of which together shall
constitute one and the same instrument, which shall be binding upon all the Parties hereto,
notwithstanding the fact that all Pardee did not sign the same counterpart. This provision shall
also apply to any and all amendments or modifications to this Agreenient.

Section IQ. Compliance With, Applicable Law, It is expressly understood that the
terms and conditions of this Agreement are subject to all applicable statutory provisions, ethical
rules, case law, and advisory opinions relating to the subject matter of this Agreement (the
"Applicable Law"). In the event an issue arises as to the propriety of any provision or condition
of this Agreement, the Parties shall meet and amend this Agreement as necessary to ensure full
compliance with the Applicable Law.

IN WITNESS WHEREOF, the Parties have executed this Agreement to be effective on
the date set forth above.

nloy M. Chesley Thomas it Rehm

Waite, Schneider, Bayless & Chesiey Co.
L.P.A.

By: _ikihm.0.4(
Its:

949-001:135197v.2



BOONE CIRCUIT COURT
54TH JUDICIAL DISTRICT

Case No. 05-C1-436

MILDRED ABBOTT, et aL,

v.

PLAINTIFFS

STANLEY M. CHESLEY, et al,, DEFENDANTS

PLAINTIFFS MOTION TO TRANSFER
BENEFICIAL INTEREST IN PROPERTY HELD IN TRUST 

Plaintiffs, pursuant to KRS 426.384 and in enforcement of their Judgrnenl against

Defendant Chesley, respectfully request that this Court order that

REDACTED PURSUANT TO PROTECTIVE ORDER

ORIGINAL FILED UNDER SEAL

111111111111111111 As grounds for this Motion, Plaintiffs state that Defendant Chesley is

before this Court and this Court has the authority to enforce its judgments, including the

authority to compel the surrender of the property of Defendant Chesley. A Memorandum of Law

in support of this Motion is filed herewith.

WHEREFORE, Plaintiffs respectfully request that this Court order that gam

REDACTED PURSUANT TO PROTECTIVE ORDER

ORIGINAL .FILED UNDER SEAL



NOTICE OF HEARING

PLEASE TAKE NOTICE THAT THIS MATTER SHALL COME ON FOR
HEARING ON MAY 26, 2015 AT 9:00 A.M. IN THE BOONE CIRCUIT COURT, OR AS
SOON THEREAFTER AS COUNSEL MAY BE HEARD.

Respectfully submitted,

gela Ford
KBA No. 8151()
Chevy Chase Plaza
836 Euclid Avenue, Suite 311.
Lexington, Kentucky 40502
(859) 268-2923
Email: amford@windstream.net

William T. Ramsey
NEAL & HARWELL, PLC
TBA No. 9248
150 Fourth Avenue North
Suite 2000
Nashville, TN 37219
(615) 244-1713
Email: bramsey®nealharwell.corn

COUNSEL FOR PLAINTIFFS



CERTIFICATE OF SERVICE

'fhe undersigned hereby certifies that a true and correct copy of the foregoing was served
via electronic and U.S. Mail this the "2/day of May, 2015, to the following:

Frank Benton, IV, Esq.
P.O. Box 72218
Newport, KY 41072

Mary E. Meade-McKenzie, Esq.
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Luther C. Conner, jr., Esq.
103 Cross Street
Albany, KY 42602

Sheryl G. Snyder, Esq.
Griffin Terry Sunnier, Esq.
Frost Brown Todd LLC
400 West Market St., 32nd Floor
Louisville, KY 40202

Michael. R. Dowling, Esq.
P.O. Box 1689
Ashland, KY 41105-1689
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REI-kleTED PURSUANT TO PROTECTIVliZ ORDER
ORIGINAL FILED UNDER SEA.

I300NE CIRCUIT COURT
54TH JUDICIAL DISTRICT

Case No. 05-CI-436

MILDRED ABBOTT, et al., PLAINTIFFS

v..

STANLEY M. CHESLEY, et aL, DEFENDANTS

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS MOTION
TO TRANSFER BENEFICIAL INTEREST IN PROPERTY HELD IN TRUST

Plaintiffs, pursuant to KRS 426.384 and in support of their Motion to Transfer Beneficial

interest in Property Held in Trust, state as follows:

STATEMENT OF THE FACTS

This Court entered judgment against Defendant Chesley on August 1, 2014 on Plaintiffs'

breach of fiduciary duty claims, holding him jointly and severally liable as a matter °flaw for the

$42 million in damages previously awarded to Plaintiffs against Defendants Gallion,

Cunningham and Mills. See Order (Aug. 1, 2014). This Court then ruled on multiple post-

judgment motions which resulted in this Court making the Judgment final pursuant to CR 54.02

and awarding prejudgment and post-judgment interest against Defendant Chesley. See Order

(Sept. 19, 2014); Amended Order (Sept. 19, 2014); Order (Oct. 22, 2014); Second Amended

Judgment (Oct. 22, 2014). Defendant Chesley did not post a supersedeas bond to secure a stay

of enforcement of the Judgment and Plaintiffs are free to execute on his assets.

During post-judgment asset discovery, Defendant Chesley produced EMI

11111111 for his former law firm, Waite, Schneider, Bayless & Chesley Co.,L.P.A.

("WSBC"). Sve411111111.111copy attached hereto as Exhibit A, filed under seal). The

Supreme Court of Kentucky permanently disbarred Defendant Chesley on March 21, 2013 for



his conduct that forms the basis for this lawsuit. Kentucky Bar Ass'n v. Chesley, 393 S.W.3d

584 (Ky. 2013). Shortly thereafter, Defendant Chesley retired from the practice of law in Ohio

to avoid also being disbarred in Ohio. Prior to his disbarment and retirement, Defendant Chesley

was the sole shareholder of WSBC. See Ex. A at 1; S. Chesley Dep. Vol. 1 at 15:1-10 (part of

this Court's record). Since Defendant Chesley was no longer going to have a valid license to

practice law, he obviously could not continue to own a law firm. See Ex. A at 1. Consequently,

he entered

REDACTED PURSUANT TO PROTECTIVE ORDER

ORIGINAL FILED UNDER SEAL

Both prior to and after Defendant Chesley's Kentucky disbarment and his retirement of

his Ohio bar license,

See

seal

(copy attached as Exhibit B, filed under

Even though Defendant Chesley can no longer own a law firm,

That

are subject to execution to satisfy Plaintiffs' judgment.

Accordingly, this Court should order that



111111111111111111111111111 As part of that Order, this Court should also order
Defendant Chesley and his counsel

ARGUMENT

This Court "has the authority to enforce its own judgments and to remove any

obstructions to such judgment.'" Shelby Petroleum Corp. v. Croucher, 814 S.W.2d 930, 933

(Ky. Ct. App. 1991) (quoting Akers v. Stephenson, 469 S.W.2d 704, 706 (Ky. 1970)). This

Court may also compel the surrender of property in the execution of a judgment pursuant to KRS

426.384, which provides as follows:

The court shall enforce the surrender of the money or securities therefor, or of any
other property of the defendant in the execution, which may be discovered in the
action; and the court may use its contempt power in enforcing surrender of the
property.

KRS 426384,

Defendant Chesley is unquestionably before this Court and is the

1111111111111 This Court has the authority to enforce its Judgment against him and to
compel surrender of Defendant Chesley's property. A.ccordingly, Plaintiffs request that this

Court order that

REDACTED PURSUANT TO PROTECTIVE ORDER
ORIGINAL FILED UNDER SEAL



CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court order that

REDACTED PURSUANT TO PROTEC7TVE ORDER

ORIGINAL FILED UNDER SEAL

Respectfully submitted,

A gela Ford ."
KBA No. 81510
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
Email: itniforawindstream,net

William T. Ramsey
NEAL & HARWELL, PLC
TBA No. 9248
150 Fourth Avenue North
Suite 2000
Nashville, TN 37219
(615) 244-1713
Email: bramsey@nealharwell.wm

COUNSEL FOR PLAINTIFFS



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
via electronic and.U.S. Mail this the Z/  day of May, 2015, to the following:

Prank Benton, IV, Esq.
P.Q. Box 72218
Newport, K.YA1072

Mary E. Meade-McK.enzie, Esq.
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Luther C. Conner, Jr.,Esq,
103 Cross Street
Albany, KY 42602

Sheryl G. Snyder, Esq.
Griffin Terry Sumner, Esq.
Frost Brown Todd LLC
400 West Market St., 

32nd Floor
Louisville, KY 4()202

Michael R. Dowling, Esq.
P.O. Box 1689
Ashland, KY 41105-1689
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. 05-CI-00436

MILDRED ABBOTT, et al.

V.

STANLEY M. CHESLEY, et al.

ENTERED
BOONE CIRCUIT/DISTRICT COURT

JUN 2 3 206

BY: 
OIANPIE MU; q^ .LED(

D.C.a

PLAINTIFFS

DEFENDANTS

ORDER 

This matter comes before the Court on the Plaintiffs Motion to Transfer Beneficial

Interest in Property Held in Trust. The Court having read the memorandums filed by the parties,

reviewed the tile, and being in all ways sufficiently advised, hereby finds as follows:

This Court entered judgment against Defendant Chesley on August 1, 2014, finding him

jointly and severally liable as a matter of law for the $42 million in damages previously awarded

to Plaintiffs against Defendant's Gallion, Cunningham, and Mills. Said Judgment was made final

pursuant to CR 54.02 and Defendant Chesley did not post a supersedeas bond to secure a stay of

enforcement pending appeal.

As part of post-judgment discovery, Defendant Chesley disclosed the Wind-Up

Agreement for his former law firm, Waite, Schneider, Bayless & Chesley, Co., L.P.A.

(•WSBC-). The Wind-Up Agreement provides that Defendant Chesley would transfer his shares

in WSBC to Thomas F. Rehme to hold in trust for the exclusive purposes of winding up WSBC

for the benefit of its employees, creditors, and Chesley. Per the Agreement, Mr. Rehme is

authorized to liquidate corporate assets and distribute proceeds to creditors as required and the

pay out the remainder to Defendant Chesley as long as Defendant Chesley does not receive any

legal fees other than for services performed prior to the effective date of his retirement.



Both prior to and after Defendant Chesley was disbarred in Kentucky and his retirement

of his Ohio bar license, he transferred more than $59 million dollars from his personal accounts

to WSBC. $1,322,000 of that amount was transferred on or after the date of the Wind-Up

Agreement.

Defendant Chesley still owns a beneficial interest in WSBC. Plaintiffs argue that this

interest is subject to execution for the purpose of satisfying Plaintiff's Judgment against

Defendant Chesley. To this end, Plaintiff requests that the Court order that Defendant Chesley's

beneficial interest in WSBC be transferred to Plaintiffs and that any distributions that would be

made to Defendant Chesley be made to the Plaintiffs through their counsel.

Defendant Chesley objects, arguing that WSBC is an Ohio legal professional association

formed and maintained under Chapter 1785 of the Ohio Revised Code and, therefore, an Order

such as the Plaintiff is requesting exceeds this Court's jurisdiction. The Court disagrees.

There is no dispute that this Court has personal jurisdiction over Defendant Chesley. He is

a party to the case at hand and a valid judgment has been entered against him, a judgment which

the Plaintiffs are within their rights to seek the Court's assistance to collect.

The law is clear that when the Judgment state has personal jurisdiction over the judgment

debtor, that state may exercise that jurisdiction to take action on that judgment. See Estates

Ungar ex rel. Strachman v. Palestinian Authority, 715 F.Supp.2d 253, 262-64 (D.R.1. 2010). The

Restatement (Second) Conflict of Laws § 55 (1971) states that, " a state has power to exercise

judicial jurisdiction to order a person, who is subject to its judicial jurisdiction, to do, or not do,

an act in the state, although the carrying out of the decree may affect a thing in another state.-

Furthermore, K.R.S. § 426.384 gives the Court the authority to enforce the surrender of money,

2



securities, or any other property of the defendant in the execution and enforcement of a

judgment.

IT IS HEREBY ORDERED AND ADJUDGED as follows:

1. Defendant Chesley shall direct that his beneficial interest in the shares of WSBC be

transferred to Plaintiffs within fourteen (14) days of the date of this Order and all

distributions pursuant to said interest are to be made to Plaintiffs through their counsel;

2. Defendant Chesley is hereby Ordered to direct Thomas F. Rehme to make all

payments derived from Chesley's interest in the shares of WSBC payable to the

Plaintiffs through their counsel, Hon. Angela Ford;

3. If for any reason, including but not limited to any action by another court in any other

jurisdiction, monetary payment(s) is/are made to Chesley from his interest in WSBC,

Chesley and his attorney shall immediately turn over said payment(s) to Plaintiffs'

counsel, Angela Ford;

4. Defendant Chesley and his counsel are to provide a copy of this Order to Thomas F.

Rehme.

DATED this  J  day of June, 2015.

JA R. SCHRAND, JUDGE
BOONE CIRCUIT COURT

COPIES TQ: ALL ATTORNEYS OF RECORD

3

CERTIFICATE
I, DIANNE MURRAY, clerk 6;:the eoon: "
Court, thereby certify that I hove OCT': .
foregoing order end notice to ail perUge ;••.; •
their las own eddresse •r he! couna!
This day of Ai A. QL

DIANNE
BOONE 'nT

C.
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Tranninnutettitif Nenturku

0.tourt of _Appeals

NO. 2015-CA-001066

STANLEY M. CHESLEY

BOONE CIRCUIT COURT
v. ACTION NO, 05-CI-00436

MOVANT

IvIILDRED ABBOTT, ET A. RESPONDENTS

ORDER
DENYING INTERMEDIATE RELIEF

** ** ,r* ** ** ** ** **

Stanley Chesley has moved this Court, pursuant to Kentucky Rules of

Civil Procedure (CR) 65.07(1), for interlocutory relief pending the appeal of an

order of the Boone Circuit Court which directs him to turn over any and all

disbursements he receives from his interest in the law firm Waite, Schneider,

Bayless & Chesley Co., t.P.A (WSBC) to the attorney for Mildred Abbott, et al.,

in enforcement of the judgment rendered against him an October 22., 2014. With

his petition, Chesley also filed a motion for emergency intermediate relief under

CR 65.07(6) to stay the order pending this Court's decision on his motion for

interlocutory relief. We deny intermediate relief.
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The October 22, 2014 judgment against Chesley sterns from his role

in what has became known as the "fen-phen" diet drug case (the Guard case).

Briefly stated, Chesley breached his fiduciary duty to clients by talcing a

significantly greater fee for his work than he was entitled to, and doing so without

the knowledge or consent of the clients. In its order, the circuit court found

Chesley jointly and severally liable for the $42 million owed to the plaintiffs as

recovery for the breach. Chesley appealed that order (2014-CA-001900), but did

not post a supersedeas bond to ensure the judgment would be stayed pending his

appeal.

Chesley was disbarred by the Kentucky Supreme Court, and

subsequently resigned his Ohio law license. Because Ohio does not allow a non-

attorney to own an interest in a law firm, Chesley transferred his interest in WSBC

to a trust held by an Ohio attorney, who was authorized to liquidate the assets, pay

creditors, and distribute the remaining assets. Chesley holds the only shares in

WSBC, and had transferred more than $59 million dollars from his personal

accounts to WSI3C, including over one million dollars after the trust was in place.

On June 9, 2015, the circuit court conducted a hearing on Abbott's

motion to transfer Chesley's beneficial interest in the trust to satisfy the $42

million judgment. Abbott areued that because the circuit court had jurisdiction

over Chesley himself, it had the authority to order him to direct the trust to pay
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over any fonds he would receive to Abbott's attorney to settle the October 22, 20:14

.iudgment. Chesley countered that because the trust was located in Ohio, the circuit

court lacked jurisdiction to control the distribution of any funds therefrom. Both

parties arguc the same to this Court.

At this point the Court does not adjudicate the merits of the

underlying motion for interlocutory relief; however, thc necessity of demonstrating,

a likelihood of success.on the underlying claim is implicit in the required showing

Coy intermediate relief. Sec Shainaeizadeh v. McDonald-Burlonan, 74 S,W3d 748,

750 (Ky 2002.). Furthermorc„ this Court. must. consider whether "movant will

suffer irreparable injury before the motion wi.11 be considered by a panel.. ' C.

65.07(6). Courts have long construed "irreparable injury" as "something of a

ruinous nature." Bender v. Eaton. 343 S.W.2d 799, 801 (Ky. 1961).

"Inconvenience, expense, annoyance" do not constitute irreparable injury. Fritsch

v. Caudill, 146 S.W.3d 926, 930 (Ky. 2()t)4). The mere loss of valuable rights

[does not] constitute 1) great and irreparable injury." Schaetztey v. Wright, 271

S.W.2d 885, 886 (Ky. App. 1954).

Although Chesley characterizes thc circuit court's order as a

temporary injunction arid invokes the power of CR 65.07 to dissolve ìt., such is a

m ischaractcrization of the order:

'The civil rules provide for both restraining orders and
temporary injunctions, and Cloth are warranted to prevent

3
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irreparable injury during the pendency of a lawsuit.
Restraining orders are typically sought near the
commencement of proceedings and may be issued ex
parte under certain circumstances. A temporary
injunction may be Issued only after a hearing and only
upon a showing of continuing irreparable injury or other
conduct by the adverse party apt to render a final
judgment in the suit ineffectual.

Connnon Cause of Kentucky v. Commonwealth, 143 S.W.3d 634, 636 (Ky. App.

2004) (footnotes omitted; emphasis added). The circuit court's order is plainly a

post-judgment order meant to execute its previous order finding Chesley liable for

the $42 million judgment. The order was not entered during the pendency of the

lawsuit itself, and it certainly does not render a final judgment ineffectual--on the

contrary, it is designed to give effect to that final judgtnent. "The failure to post

a bond ... Leaves the party who obtained the judgment free to execute on it." Elk

Horn Coal Corp. v. Cheyenne Resources, Inc., 163 S.W.3d 408, 419-.20 (Ky.

2005). Relief under 65.07(6) is unavailable.'

Nor has Chesley shown he will suffer irreparable injury before his

motion will be considered, Although he has been ordered to direct any monies

dispersed to him by the trust to satisfy the judgment of October 22, 2014, he has

not shown that any disbursement is imminent. Nor has he shown that he will suffer

anything more than "(Onconvenience, expense, [and] annoyance." Fritsch v.

Movant, perhaps anticipating CR 65.07 was not an available avenue of relief, has also
filed a petition for a writ of prohibition pursuant to CR. 76.36.

4
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Caudill, 146 S.W.3d 926, 930 (Ky. 2004).

[M]ere injuries, however substantial, in terms of money,
time and energy necessarily expended in the absence of
a stay, are not enough." Sampson, 415 U.S. 61, 90, 94
S.Ct. 937 (1974) ( quoting Virginia Petroleum Jobbers
Ass v. Federal Power, 259 F.2d 921, 925
(D.C.Cir.1958)). See Zirkle v. District of Columbia, 830
A.2d 1250, 1256-1257 (D.C,2003) ("For it is well
established that economic and reputational injuries are
generally not irreparable.").

Norsworthy v. Kentucky Rd of Medical Licensure, 330 S.W.3d 58, 62 (Ky. 2009).

Finally, he has not shown that any injury could not be righted by seeking

reimbursement of any monies improperly turned over to plaintiffs attorney should

he succeed on appeal. His argument that the money is "likely unrecoverable" is

mere speculation. If he had been concerned about such injury, he could have

posted a supersedeas bond to stay the judgment pending appeal.

Because Movant is unlikely to succeed on his motion for

interlocutory relief pursuant to CR. 65.07, and because he has not shown

irreparable injury, the Court orders that the motion for intermediate relief be, and

hereby is, DEN1ED The motion to supplement the record on the motion for

intermediate relief is therefore DENIED as moot. The motion for interlocutory

relief will come before a three judge panel of this Court.

ENTERED:  AUG 2 5 2015 
I CI SCOUTÖIPEALS
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COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

DIVISION III
CASE NO. OS-CI-00436

MILDRED ABBOTT, et al.

V.

STANLEY M. CHESLEY, et al.

ENTERED
BOONE CIRCUIT/DISTRICT COURT

JUN 2 3 2015
DIAN AY, CLERK

BY'  DC

PLAINTIFFS

DEFENDANTS

ORDER

This matter is before the Court on Plaintiffs' Second Motion for Contempt Against

Defendant Stanley M. Chesley and His Counsel and/or to Compel Discovery Responses. The

Court having reviewed the Plaintiffs' Motion, the Defendant's Response, the parties' exhibits, and

having heard argument from counsel, and being in all ways sufficiently advised, finds as follows:

Plaintiffs have served interrogatories and requests for production of documents regarding

Defendant Chesley's assets available to satisfy the Judgment. These interrogatories were initially

served on December 3, 2014. On December 19, 2014, it was agreed that Defendant Chesley

would be given a thirty day extension to answer said discovery. After Chesley first answered

Plaintiffs' Interrogatories and Requests, he provided supplemental answers on February 24, 2015,

April 7, 2015 and June 2, 2015.

Plaintiffs argue Chesley's answers and responses are still deficient with regard to

Interrogatories No. 1, 3, 5, 6, 14, 16 and 22 and Requests for Production No. 1, 2, 6 and 12.

Plaintiffs ask the Court to find Chesley and his counsel in contempt and order them to turn over to

the Plaintiffs all documentation they were previously ordered by this Court to produce. Plaintiffs

further request an award of attorney's fees and expenses.

The Court finds Defendant Chesley has failed to comply with its previous orders. This

failure to comply includes, but is not limited to, Defendant Chesley's failure to fully respond to



Plaintiffs' request for information and documents related to Chesley's interest in Waite, Schneider,

Bayless & Chesley Co., L.P.A. (WSBC).

Chesley argues he is unable to provide responsive information with respect to WSBC

because said information is in the custody and control of the Trustee pursuant to the April 15,

2013 Wind-Up Agreement and that said Trustee is represented by separate counsel. The Court

disagrees.

Chesley has provided information in discovery that shows that prior to and after his

disbarment in Kentucky and his retirement of his Ohio bar license, he transferred more than $59

million dollars from his personal accounts to WSBC. $1,322.000 of that amount was transferred

on or after the date of the Wind-Up Agreement. Additionally, pursuant to the Wind-Up

Agreement: 1) Chesley is the sole shareholder of WSBC, as well as its president; 2) Chesley's

shares are to be held in trust for the exclusive purposes of winding up the Corporation for the

benefit of its employees, creditors and Chesley; and 3) Chesley reserves the right to amend the

Wind-Up Agreement, including substituting a new Trustee.

IT IS HEREBY ORDERED AND ADJUDGED as follows:

1. Plaintiffs' Second Motion for Contempt Against Defendant Stanley M. Chesley and

His Counsel and/or to Compel Discovery Responses is GRANTED IN PART and

DENIED IN PART;

2. Plaintiffs' Motion to Compel Responses as to Interrogatory No. 1 is GRANTED.

Chesley's response shall include the period of 2005 to the present. It shall include,

but not be limited to, information related to WSBC;

3. Plaintiffs' Motion to Compel Responses as to Interrogatories No. 3, 5, 6, 14, 16 and

22 is DENIED;

2



4. Plaintiff's Motion to Compel Responses as to Request for Production of Documents

No. 1 is GRANTED. Chesley's response shall include the most recent monthly and

year end statements, as well as the year end statements for the last six (6) years, and

shall include, but not be limited to, information related to WSBC.

5. Plaintiffs Motion to Compel Responses as to Request for Production of Documents

No. 2 is GRANTED. Chesley's response shall include all of the year-end financial

statements prepared since 2005, and shall include, but not be limited to, information

related to WSBC.

6. Plaintiffs Motion to Compel Responses as to Request for Production of Documents

No. 6 and 12 is DENIED.

IT IS FURTHER HEREBY ORDERED AND ADJUDGED that Defendant Chesley

shall respond as Ordered above within twenty-one (21) days of the date of entry of this Order.

IT IS FURTHER HEREBY ORDERED AND ADJUDGED that Plaintiffs' request for

reasonable expenses, including attorneys' fees is GRANTED. Counsel for Plaintiffs shall submit

an affidavit regarding same

DATED this  ?I day of June, 2015.

COPIES TO:

ALL ATTORNEYS OF RECORD

JAME R. SCHRAND, JUDGE
BOONE CIRCUIT COURT

3

CERTIFICATE
I, DIANNE MURRAY, clerk of-the: Boone District,'Circuit
Cmirt, th?reby certify that I have mailed a copy of the
icTegoing order and notice to all parties hereto at
their last k own addresses •r

A 
ounsel olAcgl

This day of ,  'Ill
DIANNE RRAY
BOONE • "ST/CIRCUIT COURT

deph 0 1/ 10
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COURT OF COMMON PLEAS

HAMILTON COUNTY, OHIO

STANLEY M. CHESLEY,

PLAINTIFF,

vs.

ANGELA M. FORD, ESQ.,

DEFENDANT.

APPEARANCES:

CASE NO. A-1500067

TRANSCRIPT OF PROCEEDINGS

Vincent Mauer, Esq.
On behalf of the Plaintiff

Donald J. Rafferty, Esq.
On behalf of Intervening Plaintiff

Brian Sullivan, Esq.
Christen Steimle, Esq.

On behalf of the Defendant.

BE IT REMEMBERED that upon the

Hearing of this cause, on July 8, 2015, before

the Honorable Robert P. Ruehlman, a said judge

of the said court, the following proceedings

were had.
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MORNING SESSION, July 8, 2015 

THE COURT: Okay. On A-1500067.

Chesley versus Ford. A11 right. sorry,

you had to wait.

MR. SULLIVAN: Judge, how are you?

THE COURT: Good. So what's going

on now?

MR. SULLIVAN: Well, i saw you

entered two orders yesterday, so it looks

like you signed the order on the motion

for default, so that's a moot issue.

THE COURT: Right.

MR. SULLIVAN: And you signed the

one on the motion, Rule 12, so I guess

the clock ticks on that.

THE COURT: Yeah, we talked about

that on June 24th.

MR. SULLIVAN: Yeah. i didn't

realize Vince had tendered it to you.

MR. MAUER: Yeah, I sent it two

days --

THE COURT: He sent it to you.

MR. MAUER: Yeah. Brian signed

them and sent them to me, and i signed

them and we sent them up.
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25

THE COURT: Yeah. It was all

signed off on.

MR. SULLIVAN: I just didn't know

they got up, that's why.

THE COURT: So i signed off on

them, yeah.

MR. SULLIVAN: The only i guess

change, if you will, is Mr. Rafferty has

moved to intervene. He and i have

chatted briefly. He did not attach his

proposed pleading, which is required by

the rules. i think if he sends that to

me, we will file in opposition.

THE COURT: That's a motion to

intervene --

MR. MAUER: That would be on behalf

of Waite Schneider Bayliss and chesley.

MR. RAFFERTY: For Waite Schneider

Bayliss and Chesley.

MR. MAUER: For the firm.

MR. SULLIVAN: It does present a

unique issue, Judge, because since we

were here last time the Court in Kentucky

has issued a series of rulings. The

first of which is probably the most
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significant, is Mr. Chesley's interest in

Waite Schneider Bayliss and Chesley has

been transferred by order of a court to

my client on behalf of her clients, his

judgment creditors. So if --

THE COURT: Do they have

jurisdiction over him in Kentucky?

MR. SULLIVAN: They have

jurisdiction of Mr. Chesley, and

Mr. Chesley has been ordered to do that.

He's been ordered to have Mr. Rehme, the

trustee, divert all of the payments to my

clients and Mr. Chesley.

So there's a lot of issues which we

will get to in the pleadings, including

whether Mr. Chesley or/and Mr. Rehme has

standing to have Waite Schneider

intervene, since Mr. Chesley is no longer

a beneficial owner by court order. But

we will get to that in the briefing.

The second is the Court in

Kentucky --

THE COURT: That's Kentucky, that

isn't --

MR. SULLIVAN: Well, they did have
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jurisdiction over Mr. Chesley that's, you

Know, undisputed. The second is -- there

was a subpoena to Clarl< Schaefer Hackett.

There was some issues over here about

whether you had the authority to tell

Clark Schaefer they didn't have to

respond. The Kentucky Court has spoken

on that as well and ordered Clark

Schaefer to respond, today, as a matter

of fact. So their objections in Kentucky

were overruled and i think that's,

frankly, a moot issue for this court at

this point. And the last is Mr. Chesley

himself was reprimanded by the court for

failing to comply with post-judgment

discovery, and he's been held to

sanctions, and he's supposed to produce

additional discovery to Ms. Ford in

Kentucky.

It's been our position all along

that this case doesn't belong here,

but -- and i appreciate the court's

ruling to the contrary, but i think it's

important the Court be aware of those

significant rulings that came out of
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Kentucky since we were here last. The

real purpose we're here today is to

decide if we're going to have a

preliminary injunction hearing, what's

the form of that hearing and when are we

going to do it.

THE COURT: It's the Battle of the

Courts.

MR. SULLIVAN: It appears we might,

Your Honor. But i think it's -- you

know, but i think it's -- you know, the

one thing that it relates to the

preliminary injunction hearing which we

have gone back and forth, it's been our

position, based on representation --

THE COURT: Because the judgment in

Kentucky hasn't even been completely

appealed yet, has it?

MR. SULLIVAN: It's been appealed,

yes.

MR. MAUER: The appeal is pending,

Judge.

MR. SULLIVAN: But the appeal is

pending.

THE COURT: Well, if it's pending,
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why don't they wait until the Court of

Appeals rules on it before --

MR. MAUER: That appeal is pending.

Ms. Ford has chosen not to domesticate

her judgment here in Ohio, in which case

she could truly try to attack Ohio

entities like Waite, Schneider and Mr.

Rehme. But as Mr. Sullivan said, those

things will be briefed, I'm sure, as part

of their opposition to Waite Schneider's

motion to intervene and so they'll come

to you.

THE COURT: Why don't she come

here?

MR. MAUER: She could. She's a

party here, but she's chosen not to do

anything more in Ohio.

MR. SULLIVAN: Well, it's a lot

more than that, Judge. It's our position

that the Ohio Court, respectfully,

doesn't have jurisdiction over her or

this matter. It is a Kentucky matter.

The Courts in Kentucky have jurisdiction

over him. She has that right to try to

collect, because he didn't post the
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supercedes bond to seek a stay pending

appeal. So the answer to your question

is the appeal is pending, she has every

right to try to collect and that's what

she's doing, including this recent order

requiring his interest be transferred to

her.

But where we are today is if we're

going to have a hearing, you know, it's

been our position -- i think the law is

pretty clear it has got to be an

evidentiary hearing, so you have to take

testimony, whether you want to do it our

way, which we think is to have the

plaintiff put on evidence through the

witness stand here; whether it be

Mr. Chesley or any other witness, allow

us the opportunity to cross-examine and

put on our own witness and then argue to

the Court as to what the law is. That

would be our preference. And certainly

we would be hoping that could be done

sooner rather than later given that we're

under this restraining order since

January of this year.
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MR. MAUER: And, Judge, clearly,

it's our preference that Mr. Chesley's

evidence be presented by deposition. we

discussed last time we were here the

interest of the press; not only in him

but because the fact he's married to a

Federal District Court Judge, who is one

of the people that this Board has said

she wants to take some action against is

the Judge.

After to you permit Mr. Rafferty's

client to intervene, we will have three

lawyers in this matter who might have

some have interest in presenting facts,

which would make testimony a little more

confusing and longer. And, finally, as

we stand here today, it's still true, as

it was last time we were here, i don't

know what the factual issues are, i mean

Mr. Sullivan's time to respond to our

complaint is still open.

THE COURT: He has not responded

yet?

MR. MAUER: He hasn't responded, so

we don't know what the factual issues
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are.

THE COURT: Let's have a response

first --

MR. MAUER: I couldn't tell you if

we're talking about an hour or ten hours

of testimony.

THE COURT: -- let's have a

response first, and then we will decide

what we're going to do on this hearing.

MR. SULLIVAN: We will respond. We

all agree the law is that, until you

signed the order yesterday, the clock

didn't start ticking.

THE COURT: I know.

MR. SULLIVAN: We have, I think,

ten days.

MR. MAUER: Now you got plenty of

time to respond.

THE COURT: See what the response

i s --

MR. MAUER: And see what the

factual issues develop as against, you

know, Mr. Rafferty's client.

THE COURT: So you have to have a

response, and then we got to decide the
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intervention.

MR. SULLIVAN: Right. Then whether

Waite Schneider intervenes to become a

party.

THE COURT: And then we set it for

a hearing.

MR. RAFFERTY: Because, I'll tell

you, Judge, and it's in the motion

papers, my view -- our view, is that at

this point there's no question you have

denied the motion to dismiss, you have

jurisdiction over this case, and you have

spoken with respect to the issues

relative to Waite Schneider and what

rights she may have vis-a-vis Waite

Schneider. That is properly here. it

doesn't belong in Kentucky, in our view.

And so we think this is the place to

resolve those issues. And once the

intervention is resolved, one way or the

other, we'll know what direction to go.

So I think your suggestion sounds

good to me; we get an answer, which would

identify those disputed issues, factual

issues. We will get the intervention
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issue resolved, and then we come back in

here and figure out how to do the

hearing.

MR. MAUER: And how many parties

will be in the hearing, how long it will

take.

MR. SULLIVAN: And our objection to

that, Judge, is we're under a restraining

order, TRO mind you, from January 6th.

THE COURT: I know.

MR. SULLIVAN: We are now July 8th,

we're under that same order which, you

know, we can all argue under Rule 65,

even the Court is limited on how many

times it can continue.

THE COURT: Well, we have to have

the intervention first, don't you?

MR. SULLIVAN: i don't think so,

because the motion has been made by

Mr. Chesley himself, and he's the one

seeking the preliminary injunction. So

whether Waite Schneider belongs in the

case or doesn't belong in the case, we

have been pending the case for six months

for Mr. Chesley who believes he's



13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

entitled to enjoin Ms. Ford and her

clients.

THE COURT: Well, you need to file

an answer. File your answer, when you

file the answer, then we will know

more --

MR. SULLIVAN: My point only is --

THE COURT: How quick you file your

answer how quick you put -- you're going

to have counterclaims.

MR. SULLIVAN: There's a whole lot

to go into, this is not just a simple

case.

THE COURT: That's what i mean,

there's a lot. How quick do you think

you will have your answer?

MR. SULLIVAN: Well, i think we

have ten days, so we will certainly do it

within that period, obviously, we won't

need an extension, i mean, you know --

THE COURT: Okay.

MR. SULLIVAN: Again, our hands are

tied in that we're restrained, there's no

security it's, you know, significant of

the Court -- but it is a significant
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issue, Judge, because, for example, the

Kentucky Court has just determined that

Mr. Chesley transferred $59 million out

of his personal name to Waite Schneider

Bayliss and Chesley before he resigned

from the practice of law, and where that

money has gone we don't know, and that's

why it's significant that the Court has

ordered Mr. Chesley that you have to

account for that.

So the longer this goes on and the

longer this proceeds in here, we're sort

of left handcuffed to figure out where is

this money going. And we're entitled,

Ms. Ford is entitled in Kentucky to find

that out, and yet we're restrained here

from doing anything. And we could argue

to the scope of the restraint, but

clearly we can't even domesticate the

judgment --

MR. RAFFERTY: Well, that's not

true.

MR. SULLIVAN: -- under the current

restraining order.

MR. RAFFERTY: That's not true.
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The restraining order says, comply with

Ohio law and you can domesticate, that's

what it says. if they want to comply

with Ohio law, as identified in there,

they could -- they could have done this

eight months ago, i mean, that's what the

restraining order says. it says, comply

with Ohio law and you can domesticate and

do whatever it is

THE COURT: Right.

MR. RAFFERTY: It doesn't say you

can't comply with Ohio law.

THE COURT: Right. So file your --

MR. SULLIVAN: We disagree.

THE COURT: -- file your response,

file your answer, and then let's set it.

It's gonna take, what, ten days or so,

give you ten days. And you're gonna look

it over.

MR. MAUER: we'll look it over and

if there are counterclaims we will answer

them within the respective period. And

in the meantime i would think -- if there

are no counterclaims, it won't take that

long, but if there are, then that's fine.
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That should just be about the time their

response is due to Mr. Rafferty's motion

to intervene, Judge, I would think we

could put it for both of those at the

same time.

THE COURT: Yeah, let's hear that.

we will do that first, and then we will

decide about the testimony later. so

let's set it down -- do it on a date

don't have anything else on.

MR. RAFFERTY: And I do apologize

for not attaching the complaint.

MR. SULLIVAN: I'm sure it was not

intentional.

MR. RAFFERTY: Oops.

MR. SULLIVAN: I told Chris -- and

you know Mr. Harper, he said, read the

rules.

THE COURT: I got nothing on

August 19th.

MR. MAUER: I think that will be

fine.

MR. SULLIVAN: That's fine. Again,

i am not going to beat the dead horse,

but, you know, since it is an injunction
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we take precedence over all civil

matters, and the sooner the better, if we

could have Mr. Chesley appear here and

get us somewhere

MR. RAFFERTY: That would be good.

THE COURT: I got so many murders,

I have so many shooting cases.

MR. MAUER: And the courthouse gets

closed because of a suitcase.

THE COURT: That was a good call,

though.

MR. MAUER: I am not saying it was

wrong.

THE COURT: Did you see the picture

of it?

MR. MAUER: I did.

THE COURT: It's amazing, the

machine worked well.

MR. MAUER: Judge, is there any

chance we can do it the next --

MR. SULLIVAN: August 19th is fine.

MR. MAUER: -- I misunderstood what

thought Mr. Sullivan was saying.

THE COURT: i just as soon not have

anything else that day, just do it at
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nine o'clock.

MR. RAFFERTY: Nine o'clock?

THE COURT: And then there's

nothing else, i mean, I'll just do it

then. You don't have to sit through any

criminal -- because i wait until they

plea bargain, you know, most of the stuff

gets worked out. Today was a lot of

terrible stuff on.

MR. SULLIVAN: Judge, just so it's

clear, on the 19th we're going to --

MR. MAUER: Determine how and what

and when we'll have the preliminary

injunction hearing, is that the plan?

THE COURT: Yeah. Motion to

intervene and --

MR. MAUER: And a motion -- for

your motion, the one that was on for

today, we will do then, too, i guess

after?

THE COURT: Motion for

MR. SULLIVAN: We have an

outstanding motion for hearing, i guess.

MR. MAUER: Yes.

MR. SULLIVAN: So, okay. A11
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right.

THE COURT: And motion for how

we're going to handle --

MR. MAUER: Yeah. How we're going

to handle the preliminary injunction.

MR. SULLIVAN: I think you just

call it motion for --

THE COURT: Hear the logistics,

guess.

MR. SULLIVAN: -- hearing is what

we said.

MR. MAUER: That's what we called

it.

MR. SULLIVAN: That's fine.

THE COURT: Okay. So, all right.

So continue to and then that will

be -- if there's any problems call us up

the day before and check and make sure we

don't have anything in progress or

anything; if we do, I'm just going to

continue it until Thursday.

MR. MAUER: Okay.

MR. RAFFERTY: Okay.

THE COURT: But make sure you check

with us.



20

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. SULLIVAN: Nine o'clock, did we

say?

MR. RAFFERTY: Nine.

THE COURT: We will just do it at

nine. i don't have anything else that

day.

MR. MAUER: We will check with Andy

the day before to make sure.

THE COURT: Usually I just come out

when they are ready for me, and that's

usually after they get done plea

bargaining and everything. so we will

just set that down, and I'll put nothing

on. i don't see anything -- do you have

anything else on, Andy, on that day?

MR. PREM: The 19th? i don't think

so. Nope.

THE COURT: Do you have anything

else, Laura, on that day, the 19th?

THE BAILIFF: I don't think so.

THE COURT: I don't have anything

else on.

MR. SULLIVAN: Okay.

THE COURT: okay. So you're set.

You don't have to sit through criminal
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stuff.

MR. MAUER: Thank you, Judge.

THE COURT: Just devote the whole

day to you, or as long as you need. And

then the day we set for the hearing on

testimony, I'll do the same thing. I'll

set it, nothing else. I actually had it

set up like that a couple of weeks ago

and we couldn't do it because something

happened -- well, we had a mix up on the

entry, that was my fault i guess.

MR. SULLIVAN: Okay.

MR. MAUER: We will get it. Thank

you, Judge.

MR. RAFFERTY: Thank you, Judge.

(Proceedings concluded.)
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COURT OF COMMON PLEAS

HAMILTON COUNTY, OHIO

STANLEY M. CHESLEY,

PLAINTIFF,

vs.

ANGELA M. FORD, ESQ.,

DEFENDANT.

APPEARANCES:

CASE NO. A-1500067

TRANSCRIPT OF PROCEEDINGS

EXPEDITED TRANSCRIPT

Donald J. Rafferty, Esq.
Vincent Mauer, Esq.

On behalf of the Plaintiff.

Brian Sullivan, Esq.
Christen Steimle, Esq.

On behalf of the Defendant.

BE IT REMEMBERED that upon the

Hearing of this cause, on August 19, 2015, the

Honorable Robert P. Ruehlman, a said judge of

the said court, the following proceedings were

had.
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MORNING SESSION, August 19, 2015

THE COURT: So on this -- we got

Chesley versus Ford A-1500067. So

there's a number of motions, a number of

things we have to do. Do you want to do

the Motion to Amend the Intervenor first?

Do you want to do that? Come on up. You

got me all day, take as long as you need.

Sorry, i was -- i wanted to get started

at nine. i had to do that favor for my

daughter first. And we will talk about

the preliminary injunction issue of

testifying and stuff like that.

MR. MAUER: Yes, sir.

THE COURT: And then we will

discuss how you want to do it.

MR. MAUER: Judge, i think that

sounds like a fine plan. Take care of

all those procedural things today.

THE COURT: Okay. Let's do that.

MR. MAUER: You want to do the

motion to Intervene first? Your Honor,

that's Mr. Rafferty's motion for WSBC.

THE COURT: Yeah, let's do that.

EDITED FOR EXPEDITED PURPOSES ONLY
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It kind of goes with the -- it kind of

goes along with the motion to amend, too,

right?

MR. MAUER: Yes, sir. The pending

motion to amend is just to add some

additional Ohio residents that we now --

judgment debtors that we now enter as

Ohio residents, yes, sir.

THE COURT: okay. All right. Have

a seat. This is -

MR. SULLIVAN: Your Honor, this is

Carol Boggs. She's one of the defendants

who's been sued and served by Mr. Mauer.

THE COURT: Okay. A11 right. Have

a seat. Hey, Andy, pull up a chair for

her so she can sit down.

Okay.

MR. RAFFERTY: Good morning, Judge.

Don Rafferty for Waite Schneider Bayliss

& Chesley. we have filed, as you just

observed, the intervention motion.

Judge, I don't want to go through and

reargue all the stuff that's been written

in the papers, we think our arguments are

quite clear there.

EDITED FOR EXPEDITED PURPOSES ONLY
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waite Schneider Bayliss & Chesley

is not presently represented by anyone in

this case, its interests are clearly

affected. it was one of a group of folks

who were protected by whose rights

were protected by the order that you

entered. we believe those rights have

been breached and violated, and we would

simply ask that we be permitted to

intervene and that you enter the order

granting the relief that we requested.

we submitted a proposed order.

THE COURT: okay.

MR. RAFFERTY: A11 right.

MR. SULLIVAN: Your Honor, Brian

Sullivan on behalf of Angela Ford. As it

relates to the motion to intervene,

think we need to back up just a little

bit so the Court appreciates what the

motion intends to do. Since we were all

here last time, the Kentucky Court

entered an order on June 23rd which

transferred Mr. chesley's beneficial

interest in waite Schneider to my client,

Ms. Ford, on behalf of her clients, the

EDITED FOR EXPEDITED PURPOSES ONLY
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judgment creditor, for example, Ms. Boggs

is here today, is one of the judgment

creditors.

That order is valid. Mr. chesley

is certainly subject to the jurisdiction

of the Kentucky court, and that order has

been requested by Mr. chesley to be

stayed while he appeals that order. And

the Court denied his request for stay in

part because there's no security that's

been posted so that the stay would be

effective while he appeals the order. So

there's a valid order --

THE COURT: How could he -- what's

the security that he would have to post?

MR. SULLIVAN: Well, the security

relates back to the judgment, which he's

not posted at all, but he asked the Court

to allow him to appeal the decision to

transfer beneficial interest while he

appealed that. Now the interesting

part --

THE COURT: How much security would

he have to put up?

MR. SULLIVAN: well, by law, both
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in ohio and Kentucky, you have to post

essentially the judgment amount while you

appeal.

THE COURT: What is the judgment?

what is the judgment?

MR. SULLIVAN: well, at the time it

was about $42 million.

THE COURT: Yeah.

MR. SULLIVAN: And the key there,

Judge, is the arguments made there that

the Court didn't have authority, that

Waite schneider's interest couldn't be

transferred, Mr. chesley's interest

couldn't be transferred, all that's been

briefed, argued and disposed of.

Now what the issue here before the

court today is, there's only so many

people who have the right to control

waite Schneider Bayliss & chesley's

destiny, it's not Mr. Chesley, because he

resigned from his law firm. He has no

ownership interest in the law firm. And

what ownership interest he had he

transferred to Mr. Rehme in trust

pursuant to an agreement. That interest
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has been now ordered to be transferred to

my client as trustee for her clients. so

Mr. Chesley has no authority to ask this

court to protect the interest of Waite

Schneider Bayliss & Chesley.

At least two other parties, one are

the beneficial owners of Waite Schneider,

those happened now to be Mr. Ford's

clients. And obviously there's been no

agreement that the people who hold

judgment against Mr. Chesley would allow

his former law firm to file a lawsuit

against him, so obviously the beneficial

owners have not agreed. The only person

that's left is Mr. Rehme. Mr. Rehme is

the trustee. He has to act in the best

interest of the beneficial owners.

And we don't -- it's not clear from

the briefs who actually authorized this

filing. But if it's Mr. Rehme -- and

ask Mr. Rafferty to clarify that for

the record who has authorized this

action, if it's Mr. Rehme, then

submit to the Court he has no authority

to act against the interest of the owners
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to sue them, and that's what this

proposed pleading does.

The second thing, Your Honor, the

proposed intervention misunderstands the

Kentucky order, misunderstands what's

going on here. Nobody has said that

waite Schneider Bayliss & Chesley cannot

be wound up. Mr. Rehme has been charged

with that responsibility, and has been

now for over two years, been charged with

that responsibility. That process is not

going to be interfered with, because he

has that obligation. so the notion that

there are judgment creditors of the law

firm, there are employees of the law

firm, and there's others of the law firm

that somehow the rights are affected,

nobody has suggested for a minute that

that's in jeopardy.

At the end of the day when the law

firm is wound up by the terms of the

wind-up agreement, Mr. Rehme is to

transfer what's left to Mr. Chesley. The

Kentucky court said you can't do that.

You have to transfer it to Ms. Ford on
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behalf of her clients. valid order.

so submit, Judge, there's

nothing different that needs to happen

here. one, we don't have authority to

file this action because of the people I

just identified didn't authorize this;

and, two, the reasons they claim to

intervene are not applicable. Waite

Schneider is not being harmed in any way

by this action. so they could say that

their interests are being, you know,

attacked, or we're not sure if we should

abide by the Kentucky protective order

or not --

THE COURT: How doesn't that harm

them? what do you mean they are not

harmed?

MR. SULLIVAN: Because you have got

to go back to who is Waite Schneider

Bayliss & Chesley? It is -- Mr. Rehme is

trustee for the owners. The owners will

not agree to sue themselves because they

are now the owners of the interest of

waite Schneider, so it -- I mean, that is

the issue there, Judge.
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And the other thing as -- you know,

in addition to that, is if you look at

the proposed intervening complaint, like

Mr. chesley's complaint against Ms. Ford,

there is no cause of action, you know,

you get to the whole idea, as you know,

is the proposed amendment futile? of

course it is futile, because there's no

proposed cause of action against anybody.

But for the Court to allow the

pleading, you're saying Mr. chesley's

former law firm can sue someone like ms.

Boggs who holds a judgment against

Mr. Chesley, whose interest has been

transferred pursuant to court order to

her. That's what they are asking, and

I'll submit that no law supports that

proposition.

THE COURT: Okay. Interesting

case. Kind of a philosophical thing. Go

on.

MR. SULLIVAN: Well, it is -- Your

Honor, with all due respect, it's not a

philosophical issue, it is a question of

an end-around to say we don't like what
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we're getting in Kentucky --

THE COURT: Well, it's a lot -- to

me it's just logic, which goes to

philosophy, you know, when you think of

philosophy, different logics. It's a

logic question.

MR. SULLIVAN: Potentially it is a

logic question, but it is in an effort to

say, we don't have to abide by the

Kentucky order.

THE COURT: Yeah.

MR. SULLIVAN: We can't get the

relief in Kentucky, so let's run to Ohio

and ask for relief.

The last point make on that,

which is a classic example of just that,

in their proposed -- or in their motion

they say, well, wait a minute, the

accounting firm has been served with a

subpoena and, Judge, that's another

reason to stop this and let Waite

schneider intervene because the

accounting firm has been asked to produce

records, and that's the firm of Clark

Schaefer Hackett.
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Subpoena was issued out of Kentucky

court on Clark Schaefer. Clark Schaefer

asked the Kentucky court to quash the

subpoena. The Kentucky court said no.

Clark schaefer has responded to the

subpoena, as it's supposed to do, in a

court order to produce records. But that

is one of the reasons that Mr. Rafferty

on behalf of Waite schneider has said, we

need to intervene because people like the

accounting firm to the law firm has been

jeopardized by this order, and that's

just for the true. They have already

responded in Kentucky. They lost the

argument and the judge said produce the

records and they produced the records.

So that's another reason where they try

and say, well, let's go to Ohio to get

the Ohio court to give us relief. well,

that's already moot, because that's a

done issue, that's already been resolved

by the Kentucky court.

THE COURT: Okay --

MR. RAFFERTY: Judge

THE COURT: Are you done? I'm
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sorry, I didn't mean to interrupt.

MR. SULLIVAN: I'm finished. i may

respond to either one of them, I'm sure.

THE COURT: I'll let you respond,

yeah.

MR. SULLIVAN: Okay. Thank you.

THE COURT: You know me, i don't

cut anybody off.

MR. MAUER: Judge, this isn't our

motion, we did support it. The only

thing i would like to say is we

respectfully disagree with almost

everything Mr. Sullivan just said,

including explicitly the assertion that

Mr. Chesley's contingent beneficial

interest, if any, in the trust has been

transferred to Ms. Ford. Now that's --

we believe that's legally wrong, and it's

an issue that we expect this Court will

be presented with sometime in the future.

So that's all i want to put on the

record that we just, most of what

Mr. Sullivan just said is factually and

legally incorrect in Ohio as we are today

standing here,
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THE COURT: okay.

MR. RAFFERTY: Judge, Your Honor,

share the disagreement with what

Mr. Sullivan just said. A couple things,

first of all, any question about

whether -- what Ms. Ford is attempting to

interfere with a wind-down process, an

orderly wind-down process or anything

else with respect to Waite Schneider

Bayliss & chesley is easily rejected when

you consider that she's trying to garnish

money payable to Waite Schneider; not to

stan chesley, payable to Waite Schneider,

in Nevada, we mentioned in the papers in

taking other action. she is clearly,

clearly, acting in violation of your

order, which is the first order that was

attached among these parties with respect

to this subject matter.

She wants you to deny intervention

to Waite Schneider because she doesn't

like that waite Schneider is the

beneficial interest holder with respect

to your orders. she wants us to be

required to obey Kentucky orders but she
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should be free to reject, ignore, and

defy your orders. we think that's wrong.

we think we're entitled to intervene, and

if they want to litigate some of these

other issues in an orderly way over the

course of the case, we would be happy to

do that. Thank you, Your Honor.

THE COURT: You can respond.

MR. SULLIVAN: Your Honor,

respectfully did not get an answer to my

question: who is the person who's

authorized this filing?

MR. RAFFERTY: Judge, frankly, i am

not going to answer questions.

THE COURT: Well, he doesn't have

to answer, just make your argument. You

don't have to answer.

MR. RAFFERTY: I am not under oath,

and we're not being examined.

MR. SULLIVAN: well, I didn't

expect Mr. Rafferty to be under oath

certainly, but the order in which Mr.

Mauer just respectfully disagreed says as

follow, it can't be more clear:

Defendant chesley still owns a beneficial
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interest in waite Schneider Bayliss &

Chesley. i think we all agree to that.

MR. RAFFERTY: No, we don't.

MR. SULLIVAN: Defendant Chesley

shall direct that his beneficial interest

in the shares be transferred to the

plaintiffs within 14 days of the order.

It doesn't say Waite Schneider is

transferred, it says, Mr. chesley's

interest, whatever it is, is transferred.

And then it says: Mr. Chesley is ordered

to direct his trustee, Mr. Rehme, not to

make all Waite Schneider payments, make

all payments from chesley's interest in

the shares of Waite Schneider to us.

Again, you have to separate the two

things, it's the law firm and the former

lawyer who retired and resigned because

of disciplinary issues, and they are

different things. The Kentucky court and

what this Court respectfully cannot

interfere with is the order that the

Kentucky court made over Mr. Chesley, and

that's -- it's really that simple, his

interest, whatever it is, has been

EDITED FOR EXPEDITED PURPOSES ONLY

16



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

transferred.

And, again, I can't reemphasize

enough, Your Honor, that nobody is

suggesting that we interfere with the

wind-down of the law firm. That's been

happening for the last two years, we're

not sure what exactly has happened, but

that's a completely different question

and not a reason for the law firm to come

in and say, wait a minute, we need

independent relief from this Court.

THE COURT: Well, you're an

excellent lawyer, Mr. Sullivan, you did a

great job on this case, but I have to

agree with Mr. Rafferty and Mr. Mauer,

I'm going to allow them to intervene, so

give me an entry on that. Now let's move

on to --

MR. RAFFERTY: We tendered an

entry.

THE COURT: Where is it? Oh, you

got an entry there, okay. Never put it

in the papers, because it will get lost.

Our system, we got to go -- I'm trying to

get us over to pure no paper, but i have
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been trying since 1991 --- yeah, 1991 I

have been trying.

MR. SULLIVAN: Your Honor, could i

see the entry before you sign it?

THE COURT: Oh, yeah, yeah, go

ahead, sure. Take a look at that. While

you're doing that, take a look at that,

let me do this real quick because we got

some people waiting here.

(whereupon other cases on the

Court's docket were held.)

THE COURT: Okay. So

MR. SULLIVAN: Couple of things,

Your Honor, on that order. First, I

would like to, if it will help the Court,

to consult with Mr. Rafferty to submit an

agreed upon order. Because the order

that he's tendered, we certainly have a

lot of objections to, and I will be happy

to go through those for the court now on

the record --

THE COURT: sure.

MR. SULLIVAN: -- or consult with

Mr. Rafferty.

Among other things, there are
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findings of fact in the proposed order --

remember, this is just, can we enjoin the

lawsuit; and it's not, we haven't made

any findings of fact yet.

THE COURT: I just rule on the law,

you know.

MR. SULLIVAN: Yeah, but he has got

a lot of findings, like way back in

January Ms. Ford was actually aware of

the restraining order.

THE COURT: I think she was. I

don't think that's --

MR. RAFFERTY: Yeah.

THE COURT: There's no secret to

that, because she hired attorneys and

stuff.

MR. RAFFERTY: Well, she hired

attorneys and she removed the case to

Federal Court.

THE COURT: Okay. What other

finding of fact do you disagree with,

because i don't find that as a

MR. SULLIVAN: Well, let me be

clear just on that point. You entered an

order on January 6th. It was ex parte,
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she had no notice of that hearing.

That's clear.

THE COURT: But then she had notice

of it.

MR. SULLIVAN: On January 14th

there's a dispute as to whether she had

notice. mr. Mauer sent her an e-mail,

but there's a dispute whether that

constitutes notice under Ohio law

sufficient to make your order a valid

order and provides that she --

THE COURT: when did she finally

get notice of this? Obviously, she has

notice of it.

MR. SULLIVAN: Yeah. Sometime

where, you know, we were engaged in all

of the papers, you know.

THE COURT: So when do you what

would you agree is a good date when she

finally knew about this?

MR. SULLIVAN: You know, i would

have to look at the calendar, to be

honest with you, Judge. I can't agree,

as i sit here today it was January 6th,

because that was clearly not the case,
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and i can't agree to January 14th without

going back and look at the papers real

quick. It's a finding of fact, it's not

necessary to decide whether to intervene

or not.

THE COURT: Because you came into

my courtroom -- what day was that?

Obviously, she had notice of it.

MR. SULLIVAN: She never came to

your courtroom.

THE COURT: No, but she hired you

to come to the courtroom.

MR. SULLIVAN: Yeah, we came in -

we removed the case in February. It got

remanded in March, I think. And then we

came back for initial hearing with you, I

believe, in April.

THE COURT: But you called my

courtroom and set it for hearing on

MR. RAFFERTY: Judge, just so we're

clear, the finding that says she was

aware of the restraining order is not

fixed to a date. She was clearly aware

that at all relevant times --

THE COURT: Yeah.
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MR. RAFFERTY: -- as it relates to

our intervention --

THE COURT: Okay. Exactly.

MR. RAFFERTY: I am not trying to

say it happened on Wednesday at 3:30.

THE COURT: That's not a problem.

co on. Because I know she was aware of

it on 1/14, because we continued it to

that date.

MR. SULLIVAN: So here is --

THE COURT: And actually prior to

1/14 of 2015 she was aware because you

called my courtroom after i issued that

order on 1/7. So obviously she hired

you.

MR. SULLIVAN: So that premise

falls into the next statement that the

restraining order was the first judicial

decision addressed in the subject matter.

well, that's not true. The 14th order,

which is referenced, was not the first

decision, that was your ex parte order on

January 6th. That's just factually

wrong.

THE COURT: Well, we can change
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that, if that's a problem.

MR. SULLIVAN: Well, that's why

invited the opportunity to discuss it --

THE COURT: Well, let's just do it

right now so we can get it done. We will

change that to the 6th, that's not a

problem, write that in.

MR. SULLIVAN: Right. The next

thing is that she has failed to

domesticate the Chesley judgment as

defined in the restraining order. That

is true. Paragraph 2 of your restraining

order prohibits that. If they will

stipulate that paragraph 2 does not

prohibit the domestication, I can agree

with this.

MR. RAFFERTY: Judge, we have

talked about this, we talk about this

every time we come here. I personally do

not believe the restraining order

prohibits it. what it says is: If

you're going to domesticate, you're

prohibited until you comply with Ohio

law.

THE COURT: Right. I think it's --
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MR. RAFFERTY: So abide by Ohio

law, and you will be able to do it.

THE COURT: I don't have any

problem with that. what else do you have

a problem with?

MR. SULLIVAN: Hold on one second,

Judge. Paragraph 2 of your restraining

order says: Respondent Ford, any counsel

acting with her, any other Ohio lawyer

representing any of the unknown

respondents are enjoined from making any

filing in any Ohio Court that would or

could be part of an effort to domesticate

or register the Chesley judgment in Ohio.

If they will say that that doesn't

mean what it says, then i would agree

with their proposition that she can, but

has not yet domesticated the judgment.

MR. RAFFERTY: And that follows

with: Identify the people that hold the

judgment, the real parties in interest,

the names, and it describes a procedure.

THE COURT: Yeah.

MR. RAFFERTY: That would confirm

compliance.
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THE COURT: Okay. What other thing

do you disagree with?

MR. SULLIVAN: Let me go back to

the order again.

THE COURT: So far just change the

one date and we're fine.

MR. SULLIVAN: Okay. Change the

date, and i guess we disagree with what

the order says, but --

MR. RAFFERTY: Well, there isn't a

date.

MR. SULLIVAN: I'll take what we

have argued here.

THE COURT: I think you said it

before.

MR. SULLIVAN: Okay. Then there's

a finding that she filed the transfer

motion, that is the motion to transfer

his beneficial interest in the court in

Kentucky.

THE COURT: Well, she did.

MR. SULLIVAN: Right, but they go

on to say: That is a direct violation of

your order. That's not the case.

MR. RAFFERTY: Well, if the Judge
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determines it is, it could be.

THE COURT: I think it is, but --

MR. SULLIVAN: A judge in Kentucky

who has jurisdiction over Mr. chesley has

ordered, and that cannot be a violation

of an ohio order for a Kentucky judgment

against Mr. chesley of which the Kentucky

court has and continues to assert

jurisdiction. can't be, Judge.

MR. RAFFERTY: Judge, it's -- it

is, I believe, a direct violation.

THE COURT: Because she went and

got the order from the Judge.

MR. RAFFERTY: Correct.

THE COURT: Not so much the

Judge's -- an order from the Judge.

MR. SULLIVAN: But to get to that

conclusion you have to say if you get an

order from a Kentucky court in a Kentucky

case over a defendant in which the

Kentucky court has jurisdiction, that is

a violation of an ohio order. That's

what they're saying.

just want the Court to be clear,

because there is no law to support that
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proposition. But if that's what they are

asking the Court to find, the Court

should be made aware that they are asking

you to take this leap across the river

and say, you can go into Kentucky and

decide what something occurred in

Kentucky is a violation.

THE COURT: What else?

MR. SULLIVAN: Okay. It goes on to

say that the CHS, or CSH, the Clark

Schaefer Hackett, the motion to compel

she filed on a Kentucky subpoena of which

was enforced that that is a violation of

your order. That's already been

litigated. In fact, it's moot, because

Clark Schaefer lost and responded to the

subpoena; but, again, it's important

because they are asking you to make a

finding of fact.

THE COURT: It's the same argument.

MR. RAFFERTY: It's the same

argument. If you wanted to line out the

CSH motion --

THE COURT: We will white it out.

MR. RAFFERTY: I don't think it --
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MR. SULLIVAN: The next thing is in

Kentucky the -- Ms. Ford, on behalf of

her clients, filed a motion to compel

against Mr. Chesley. That was granted.

The Court found Mr. Chesley is in

violation of his order. He failed to

produce discovery as he was required to

do.

They are asking you to make a

finding that her motion against him in

Kentucky, which the Kentucky court has

jurisdiction over him, is a violation of

your restraining order. Again, this is a

leap of faith without any legal basis to

say the defendant in the Kentucky case

somehow gets Ohio protection in the

Kentucky matter.

MR. RAFFERTY: Judge, the motion

that we're talking about here, the

Chesley motion to compel, is the motion

ordering Chesley, who he said multiple

times five minutes ago, is separate and

distinct and is not Waite Schneider and

all the rest of it to produce Waite

Schneider Bayliss & Chesley documents in
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Kentucky.

Now those are the same documents

that your order said she can't do

THE COURT: Right.

MR. RAFFERTY: -- until she comes

to Ohio. So I am not -- I am not trying

to say that any motion to compel Waite

Chesley -- and if that's how that ended

up being written and there was confusion,

then I'm telling you that's not what I'm

talking about. what I'm talking about is

the --

THE COURT: I know what you're

talking about.

MR. RAFFERTY: There's a motion to

compel that said, Stan, separate, you

need to go get Waite Schneider Bayliss &

Chesley documents and bring them to us.

That's what -- that's what I'm referring

to. And so if we need to clarify it, I'm

happy to.

MR. SULLIVAN: Okay. Just so we're

clear on that point the Kentucky court

order is what I'm talking about. But,

mind you, they say the motion itself is a

EDITED FOR EXPEDITED PURPOSES ONLY



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

violation. But the Kentucky court order

also granted on June 23, 2015 -- it's one

of the exhibits to the various pleadings,

Judge, is that they held -- the court

found Mr. Chesley to be in contempt of

the obligation to compel discovery

responses, and it required him to produce

information. But it does say: it

includes, but shall not be limited to

information from waite Schneider Bayliss

& Chesley. if Mr. Chesley has that

information in his possession, he's

required by a Kentucky Court to produce

it. That's an order of the Kentucky

court.

MR. RAFFERTY: It's the same thing,

Judge. Your order said she was precluded

from doing that. She tried to get your

order vacated, you said, no. And so she

turned around and started sending

subpoenas to all these other people to

get the information that you precluded

her from getting. we believe that the

motion to compel Stan Chesley as to Waite

Schneider Bayliss & Chesley documents,
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because that's -- I want to be clear, so

if my motion is unclear and it's broader,

i am not intending that. I'm just

talking about as to Waite Schneider

Bayliss & chesley.

MR. SULLIVAN: On that point,

Judge, it's important to know, because

your order says, and this is what he

keeps saying we have been restrained --

or ms. Ford has been restrained from.

Paragraph 3 of your order: Ford and the

unknown respondents, which are people

like -

MS. BOGGS: Carol Boggs.

MR. SULLIVAN: -- carol Boggs, I'm

sorry, who is with us today, and any

other person acting on their behalf: Are

enjoined from taking any action to

collect the chesley judgment in the State

of Ohio, from any Ohio resident, Ohio

citizen, or Ohio domiciled entity.

what Ms. Ford did is not in

violation of paragraph 3. she's not

tried to do anything in the state of

Ohio. she's done stuff in Kentucky, your
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order does not extend beyond the

boundaries of the State of Ohio. But

just so you're clear, they are asking you

to make a finding now that what she did

in Kentucky is in violation of paragraph

3 of the order in which on its face is

limited to the state of Ohio.

MR. RAFFERTY: Judge, it's actually

paragraph 4. Ford, the unknown

respondents, and any other person acting

on behalf of the unknown respondents, are

enjoined from issuing any subpoena

seeking documents or testimony to any

Ohio resident, Ohio citizen, or Ohio

domiciled entity if the purpose is to

collect the chesley judgment.

That's exactly what she has done on

the clark Schaefer and on multiple other

fronts in violation of your order. So

it's paragraph 4, not paragraph 3.

MR. SULLIVAN: I apologize, because

it was paragraph 3 in the papers. But if

it is paragraph 4, Judge, submit you

do not have jurisdiction over 49 other

states, and you can not compel anybody in
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Kentucky, Connecticut, Hawaii, or any

other states, what they can and can't do.

It's just beyond your power.

THE COURT: Did you want to respond

to that?

MR. RAFFERTY: It's -- i disagree,

Judge, it's not beyond your power to

exercise your authority over parties in a

case over which you have jurisdiction and

which is before you --

THE COURT: A11 right.

MR. RAFFERTY: -- and you can

restrain ms. Ford.

THE COURT: What is the one

anything else on that?

MR. SULLIVAN: Yeah. Okay. So i

can make, i guess, it clear for the

Court, we would object, obviously, to the

entirety of this and the paragraphs i

rattled off. There's also paragraph I.

Just so I'm clear for the Court, the ones

that i actually objected to are

subparagraph D as in David. E as in

Elmo. F as in Frank. G, i guess as in

go. H. And now i is the issue and, of
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course, we object to that because it says

that you have exclusive authority to

adjudicate, which we disagree with. It

actually says: Between this court and

the Kentucky court that you have

authority over the Kentucky court

essentially, which we respectfully

suggest the Court does not have such

broad-reaching authority.

It goes on to say under paragraph .7

that the Kentucky orders, which are the

ones we just have been talking about that

you -- they ask you to make a finding

that they are unenforceable as to any

Ohio resident, Ohio citizen or Ohio

domiciled entity. And then -- so they

are asking you to make a finding that

Kentucky orders, authorized by the

Kentucky court are unenforceable to any

ohio resident, ohio citizen, or Ohio

domiciled entity. obviously, Judge,

that's a reiteration of what we believe

to be the law, it's -- you don't have

that authority, you can't go that far to

tell a Kentucky court the orders are not
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enforceable.

Subparagraph K, we admit waite

Schneider is not part of the Kentucky

case, that's not a problem. we don't

know about the subparagraph L. M. Rehme

is an Ohio resident. There's been no

factual allegation, no affidavit by Mr.

Rehme to that effect to make a factual

finding. we agree with M. Mr. Chesley

was -- the last we were aware of is an

Ohio citizen. And that we trust, the

wind-up agreement, which i don't know if

they submitted that as an exhibit to the

Court, if they have not I'm not sure how

the court can make that finding.

MR. RAFFERTY: it's in the record

multiple times.

MR. SULLIVAN: If it's been

submitted, it says what it says.

subparagraph 0, about the Clark

Schaefer Hackett as a domiciled entity.

That's contrary to Kentucky court, which

that very argument was rejected by the

Kentucky court that said that the

Kentucky court could enforce the
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subpoena, so subparagraph 0 would be

improper.

subparagraph P, as in Paul, finds

that Mr. Chesley owns no shares and has

only contingent remainder or interest in

the wind-up agreement. I think we can

argue back and forth, Judge, whatever he

has is identified in the wind-up

agreement. I don't think it's a

contingent remainder. I think it's

pretty clear that he was the only

shareholder. He transferred his

interests in the shares and trusts to Mr

Rehme.

The next subparagraph Q is

Mr. Chesley and his law firm are separate

entities. we would agree to some extent,

we don't know how Mr. Chesley has used

his law firm in a manner to make them

separate and distinct. I will note for

the record that the Kentucky court found

that part of this wind-up situation, Mr.

Chesley transferred $59 million to his

law firm and then transferred his

beneficial interest after. so I don't
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know if there is --

MR. RAFFERTY: For the record, that

is utterly false, that as part of the

wind-up $59,000 000 was transferred.

That $59,000,000 number he throws out,

that's a red herring, but that will be

resolved and addressed at some time.

MR. SULLIVAN: It will be

readdressed. I'm looking at Kentucky

prior to -- after Mr. chesley's

disbarment in Kentucky, he transferred

$59,000,000 from his personal account to

the law firm. A small portion of that,

$1300 was transferred after the wind-up

agreement was signed.

agree, what it is it is, but we

certainly would object to your findings

to say it's anything different.

subparagraph R is a legal

conclusion.

And subparagraph S is the same, a

legal conclusion as well.

The next thing, Your Honor, is the

order. It's one thing if you say you

will allow Waite Schneider to intervene
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in the lawsuit, but they have asked in

their order about the law firm,

subparagraph 5, that Mr. chesley,

himself -- he's not even part of the

motion, and he's the one that they kept

saying is a separate entity, that he is

relieved of any obligation to implement

or effectuate any of the Kentucky order

requiring him to take any action

specified therein with respect to waite

schneider, the trust, Mr. Rehme, or Clark

Schaefer Hackett.

Judge, that's not even been -

their motion is they are asking for

relief for Mr. chesley. I would ask that

paragraph 5 should be stricken. That's

not only improper for their motion, but

it's improper that you can't tell

Mr. chesley what he can and can't do

relative to the Kentucky court, which has

jurisdiction.

MR. RAFFERTY: Judge, I can --

THE COURT: I was looking at Judge

schrand's order, they refer to the

Defendant Chesley, they refer to her as
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Honorable Angela Ford. Is she a State

Rep?

MR. MAUER: In Kentucky they refer

to Honorable.

THE COURT: Honorable?

MR. MAUER: Right, I believe that's

the --

THE COURT: Okay. They don't put

Honorable Chesley on there, they put

Defendant Chesley.

MR. SULLIVAN: That's because

Chesley was not a lawyer at the time.

THE COURT: okay. A11 right.

MR. RAFFERTY: Judge, i don't want

to shock you and Brian at the same time,

but we will agree to delete paragraph

number 5 --

THE COURT: Okay.

MR. RAFFERTY: -- from the order.

You can just take a line through it.

THE COURT: Yeah, just erase that.

what about the date, we never talked

about that.

MS. RAFFERTY: I'll tell you why it

was in there, I think it's -- when the
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activities that gave rise to the transfer

order and those other things, in our

view, are a direct violation of your

order. I don't think it's appropriate

for someone to be required to be

complicit in violating that order, and so

put it in there. But we will take it

out, we will take out number 5.

THE COURT: So what about the date?

we talked about changing the date.

MR. MAUER: well, what I would

suggest --

THE COURT: The first thing she

knew about that, just a general time

thing, then the next day -- there was

another date.

MR. RAFFERTY: Yeah, well, the

question -- I think the date issue you

were talking about, the restraining order

is the first and he says that's not it,

it was the

MR. SULLIVAN: Well, it's

definitely not the 6th because -- I

think, maybe Mr. Mauer will agree that's

an ex parte order.
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MR. RAFFERTY: Yeah. So, maybe

what I would have done is define those

two together and called them

restraining --

MR. SULLIVAN: If you say "at some

point," that's fine with us.

MR. RAFFERTY: If we say, "at some

point she became aware"

THE COURT: Okay. Let's do that.

What other day? Okay. Take five out,

"at some point she became aware."

MR. RAFFERTY: Take five out.

MR. SULLIVAN: Five is removed

completely.

MR. RAFFERTY: We're talking D,

right?

MR. SULLIVAN: D is a finding of

fact.

MR. RAFFERTY: D is -- D is the "at

some point."

MR. MAUER: Yeah, D is at some

point.

MS. STEIMLE: And then E was the

first order.

MR. SULLIVAN: Yeah E we
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objected -- E is one that says:

Restraining order was the first judicial

decision.

MS. STEIMLE: It should be

January 6th.

MR. SULLIVAN: We think you ought

to say the January 6th order was the

first decision.

THE COURT: Okay.

MR. SULLIVAN: Paragraph 6 of the

order is Mr. Rehme's order to decline any

request from Mr. Chesley for the

financial records to the extent that the

request emanates from discovery directly

to Mr. Chesley in Kentucky, or an order

of the Kentucky case.

Again, Judge, we respectfully

submit you cannot enter an order that

interferes with the Kentucky order. And

if Mr. Rehme refuses, certainly he can't

hide behind an Ohio order that says he

doesn't have to comply with the Kentucky

order. That's what paragraph 6 says.

THE COURT: Any comment on that?

MR. RAFFERTY: Yeah, i think the
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problem is the Kentucky order interferes

with your order --

THE COURT: Yeah.

MR. RAFFERTY: -- and so I think

that provision is entirely appropriate.

THE COURT: Okay.

MR. SULLIVAN: Paragraph 7 is: The

restraining order remains in full force

and effect. obviously, Judge, it's been

our position that you can't have a

restraining order that lasts from January

to August 19th, especially without

security. Rule 65 is pretty clear in

that regard. The Court is well aware we

have not had a hearing yet, so we would

submit the restraining order has

certainly terminated by the terms of Rule

65.

Paragraph 8 --

THE COURT: Well, that's not true.

okay. Do you want to comment on that?

MR. RAFFERTY: No, we think it's

appropriate as it is.

THE COURT: All right.

MR. SULLIVAN: Paragraph 8 is the
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entry of the order is not a waiver of

Waite Schneider's right to seek sanctions

and damages for Ford's failure to comply

with the restraining order. i mean,

obviously it's a little premature in that

regard because the proposed complaint

hasn't even been filed yet. So all we

have done is object to their

intervention. i don't think that's

certainly sanctionable, but, you know, it

seems premature certainly at this point.

THE COURT: All right.

MR. RAFFERTY: We can take out 8.

THE COURT: A11 right.

MR. RAFFERTY: We can take out 8.

THE COURT: Okay. All right. I'll

put the order on.

MR. SULLIVAN: if you would just

note our objections to the entirety of

the order.

THE COURT: Yeah, that's why i let

you get it in.

MR. SULLIVAN: I appreciate that.

THE COURT: All right.

MR. SULLIVAN: I think it's
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Mr. Mauer's motion next.

MR. MAUER: Judge, is it your

intention that we go next to the

discussion of our desire to amend the

complaint and add the additional

Ohioans we now know?

THE COURT: Yeah. Let me just do

one real quick thing here, it will only

take a second.

MR. MAUER: Yeah. Come up guys.

(whereupon other cases on the

Court's docket were held.)

THE COURT: We're back on the

record. A11 right. Go ahead.

MR. MAUER: Your Honor, with the

Court's permission, Ms. Adams from our

office will talk about the motion that we

filed to amend the complaint and add some

additional specifically named Ohioans.

THE COURT: Yes. Okay.

MR. MAUER: Thank you.

MR. SULLIVAN: Your Honor, could I,

before I address -- let her address that

issue, i failed to bring to the Court's

attention, i apologize.
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THE COURT: That's okay.

MR. SULLIVAN: The order that we

just discussed and debated is captioned

"order granting motion of intervening

Waite Schneider Bayliss & chesley for

Declaratory and Injunctive Relief.

THE COURT: Well, it's actually to

intervene.

MR. SULLIVAN: It should be an

order granting a motion to intervene.

They didn't file a motion for injunction.

THE COURT: Yeah. It should be a

motion to intervene to pursue that.

MR. RAFFERTY: Just a second. It's

the motion -- may I approach the bench?

THE COURT: Yeah. For declaratory

judgment, seeking declaratory --

MR. RAFFERTY: To intervene, and

then also the declaratory relief with

respect to the immediate actions about

the orders to Waite Schneider, that kind

of stuff.

THE COURT: Exactly.

MR. RAFFERTY: Yeah. It's the --

MR. SULLIVAN: I think we're
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talking from the same piece of paper. My

issue, though, Judge, is you just allowed

them to be in the case.

THE COURT: Yeah.

MR. SULLIVAN: They are going to

file their intervening complaint.

THE COURT: Right.

MR. SULLIVAN: Apparently, what

they've asked for and what we have just

discussed is not only, let us in the

case, but grant us an injunction. That's

what this order says. And I think it's a

little premature for a nonparty to file a

motion for injunction, have the Court

say, okay, you can join the case, we

haven't even had you file your complaint

yet, and then I'm going to order an

injunction. It just seems --

THE COURT: I already have the

injunction on the other --

MR. SULLIVAN: The only thing this

should say is the motion of intervening

plaintiff Waite Schneider Bayliss &

Chesley is granted. Then he'll have an

obligation to file his complaint.
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MR. RAFFERTY: And the motion asks

for all the stuff that the order asks

for, I mean, I don't know where the

confusion is, Judge? There's -- the

motion asks for everything that -- it

asks for more, we eliminated some of the

things in the order.

THE COURT: Yeah.

MR. RAFFERTY: And one of those

things is certainly to intervene and file

the complaint.

THE COURT: Yeah.

MR. RAFFERTY: There were other

things in there as well --

THE COURT: There's already an

injunction on.

MR. RAFFERTY: -- that were

requested.

THE COURT: Yeah.

MR. RAFFERTY: So I think the order

marries up to the motion.

THE COURT: Yeah, intervene for

injunctive relief. To get -- you want to

get injunctive relief, too, right? I

already granted an injunction, but you
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want to be part of that also.

MR. RAFFERTY: Correct.

THE COURT: Yeah, i don't think

it's a problem.

MR. SULLIVAN: if that is the case

then obviously we would request, because

the rules require that security be

considered. So if he thinks he's just

been part of the injunction, then as the

party who sought and obtained an

injunction, there's an issue whether he

has to post security under Rule 65.

thought we were not quite there yet,

apparently, Mr. Rafferty disagrees with

my --

MR. RAFFERTY: No, i don't

understand what you're talking about?

What about our motion and the relief

requested in the motion, page 1 and page

2 of the motion is confusing? i mean, it

says all that stuff. it asks for an

order directing Clark Schaefer to

withhold documents, which has come and

gone, and we did not include that in the

order granting the motion.
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mean there was -- there was a

series of different aspects of the relief

requested in the motion, clearly the

first was to intervene, okay, and to

become a party, and to explicitly be a

party to the case as a plaintiff. That's

in here, but there's all sorts of other

stuff in here.

MR. SULLIVAN: Well, I mean, i have

made my point is --

THE COURT: Okay.

MR. SULLIVAN: -- it's improper to

seek an injunction when you're not a

party, you first need to be a party. To

the extent that he wants to get an

injunction today is any different than

the order the Court already has entered

so we would object.

THE COURT: We're going to hear --

we're going to hear that injunctive

hearing. okay, we are going to have a

hearing on the injunction. we have to

talk about that, too, let's talk about

this complaint first.

MS. ADAMS: Judge, we recently
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identified some new Ohioan residents that

we simply -- that were in the group

previously known as unknown respondents,

we simply wish to identify them by name

so they can be properly served. These

are, you know, separate individuals with

separate judgments, and we see why they

shouldn't be named separately.

THE COURT: In your motion to amend

the complaint?

MS. ADAMS: Yeah. This is just

like our previous motion to amend the

complaint. we just want to name some

Ohio residents that we just discovered.

MR. SULLIVAN: Our objection, Your

Honor, as you well know is because the

proposed complaint doesn't state a cause

of action against anybody, it's the same

complaint that's already before the

Court, and obviously if you don't state a

cause of action; whether it's a contract

or tort, a constitutional violation or

anything else, then, you know,

essentially it's a futile amendment,

whether you add more people or not,
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doesn't make it any better, it doesn't

change the merits of the claim.

So it's the same pleading that they

put before the Court already. There is

no claim against the new defendants at

all, let alone list the defendants,

including a lawyer, my client, Ms. Ford,

so for that reason it's just a waste of

our time.

MS. ADAMS: I just believe that was

previously argued in their motion to

dismiss, which you already denied, so

think that we've decided that already.

THE COURT: Is that it?

MS. ADAMS: Yes.

THE COURT: Any response to that?

MR. SULLIVAN: No -- I mean, I just

want the point to be clear that the

complaint doesn't get better the more

defendants you add.

THE COURT: Okay. Okay. I'll let

you do that. What else do you want to

do?

MR. SULLIVAN: well, Your Honor,

Ms. Boggs is here. She is a defendant
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complaint. I'll tell the Court, I don't

represent her. She's unrepresented, but

I think she wants to address the Court

because she's now caught up in this

lawsuit and she's a party to it, so

that's why she's here.

MS. BOGGS: Yes, sir.

THE COURT: Sure.

MS. BoGGS: Hello, Judge.

THE COURT: Hello.

MS. BOGGS: I just would like to

tell my story, what hardship this has

made on me.

THE COURT: Okay.

MS. BOGGS: I don't understand why

he can sue me when I have done nothing

personally to him, and we have a judgment

against him in Kentucky. Now this

ex-lawyer that kept our money has really

put a hardship on me. I lost my husband.

I had to file bankruptcy because of all

the money that was lost.

THE COURT: okay.

MS. BoGGS: whereas, if I would
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have gotten my due that was awarded to

me, i would not have to go through all

that.

THE COURT: Okay.

MS. BOGGS: And he's found guilty,

the others have been found guilty.

THE COURT: I don't think he was

ever found guilty. He was never

prosecuted criminally; found liable,

should say, yeah.

MS. BOGGS: How could he sue me

and -- just because i live in Ohio?

There's been no paperwork that i have

done in Ohio, all of it has been in

Kentucky. I have been left with a

13-year-old car, praying it don't

breakdown.

THE COURT: Okay.

MS. BOGGS: I can't afford a

lawyer. I can't afford anything else.

Why is he allowed to do this?

THE COURT: Okay. We'll explain it

to you. Do you want to respond?

MS. BOGGS: I have not done nothing

personally to him. i appreciate you
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hearing my story.

THE COURT: Okay, I heard it.

Thanks. Do you want to explain that a

little more?

MR. MAUER: I'm happy to, Your

Honor. For the benefit of Ms. Boggs and

the other young lady that was in the

room. She is correct, I believe,

assuming that she is one of the judgment

creditors, and I'll take her and Mr.

Sullivan's word for it, she has a

judgment against Mr. Chesley.

THE COURT: Hmm-hmm.

MR. MAUER: And if affirmed on

appeal, they are entitled to collect, if

they can, in accordance with the laws of

the state where the property and the

persons are all located, and that is

here.

THE COURT: Right.

MR. MAUER: We have not asked for

any money from you in this lawsuit, and

we're not going to. We've now --

THE COURT: Yeah. It's more

procedure, they are not going to take
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anything from you.

MR. MAUER: We're not asking for

judgment against you. we're not going to

take any money from you. we're not going

to try and take anything. we're not

going to take your car or your house or

any of that kind of stuff.

MS. BOGGS: Excuse me.

THE COURT: Well, wait a second,

let him finish. let you talk. Just

have a seat, ma'am, let you talk.

MR. MAUER: We are going to ask

that the law, as enacted, all be enforced

as applicable. And we've really only

added -- Judge, as you know, we only

added any individual Ohio residents after

Mr. sullivan's office chose to try and

remove the case to Federal Court.

THE COURT: Right.

MR. MAUER: which ultimately proved

futile, you know, from their efforts.

THE COURT: Yeah, it's more

procedural.

MR. MAUER: Ms. Boggs is here today

really because Ms. Ford tried to remove
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this litigation, and that's the honest

truth and the way things went down.

THE COURT: Right. Yeah, she tried

to remove it to Federal Court.

MR. SULLIVAN: Your Honor, if I

may? I'm stunned that Mr. Mauer would

somehow suggest that I am responsible for

Ms. Boggs being a defendant in this case.

She is one

identified

an unknown

creditor.

THE COURT: Well, you tried to

bring it to Federal Court, to get it out

of here to Federal Court, right?

MR. SULLIVAN: I did.

of the respondents who's

in the original complaint as

respondent, she is a judgment

THE COURT: In response to that

then you filed -- you said there was Ohio

residents not diversity, right?

MR. MAUER: Correct, Judge.

THE

you bring

COURT: That's the reason why

Ms. Boggs in. You're not going

to be -- no judgment is going to be

entered against you or take any money

from you or anything like that. I won't
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to worry, you don't need a lawyer. It's

a procedural thing, that's all.

MR. SULLIVAN: Well, obviously, she

can address the Court and the Court can

answer her questions, but i want to make

it clear that she wasn't identified as

one of the unknown respondents in the

initial pleading.

THE COURT: okay.

MR. SULLIVAN: And it's not because

of any action of me, somehow she became a

defendant. She, under their theory, was

a defendant from day 1. They identified

her to defeat diversity --

THE COURT: Right.

MR. SULLIVAN: -- so it gets

remanded back. They sued Ms. Boggs

because she's a judgment creditor of

Mr. Chesley's.

THE COURT: Right.

MR. SULLIVAN: And she remains a

defendant in this case, unless they are

willing to release her?

THE COURT: They are not looking
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for any money against her or anything

like that.

ms. BOGGS: They have required me

to answer that summons in 28 days.

There's nothing in there to answer to.

THE COURT: Right. what about

that, so she doesn't worry about this?

MR. MAUER: Your Honor, there's -

if ms. Boggs chooses not to retain

counsel and be involved, I have a strong

suspicion that everything Mr. Sullivan

does on behalf of Ms. Ford will roll in

her favor or not --

THE COURT: Right.

MR. MAUER: -- as it goes forward.

THE COURT: Yeah. She doesn't have

to respond or get a lawyer, right?

MR. MAUER: We're not going to ask

her to get a lawyer. We're not going to

ask her --

THE COURT: It was just a

procedural thing to defeat the

diversity -- to defeat the Federal

Court's jurisdiction, that's a11. They

are not looking for anything. You don't
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have to respond. You don't need to get a

lawyer, just wait. it all depends on

what happens with the different courts

fighting over the money and stuff, so

don't worry about that.

MS. BOGGS: Thank you.

THE COURT: You don't have to worry

about anything, okay?

MS. BOGGS: I do.

THE COURT: Yeah, well, you don't

have to.

MS. BOGGS: I struggle every month

to pay for my house to keep from losing

-it.

THE COURT: well, don't worry about

that. You don't have to answer anything

or hire a lawyer or anything like that.

A11 right. So don't worry about it.

MS. BOGGS: Thank you.

THE COURT: Right, nobody is going

to go after her?

MR. MAUER: That's correct, Judge.

THE COURT: Anything else? We got

that dealt with, anything else then?

what do you want to talk about next?
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MS. ADAMS: I think at the last

hearing we decided to wait until the

respondents filed their answer to discuss

the format for the injunction hearing.

THE COURT: Yes.

MS. ADAMS: The respondent's answer

just highlights why Mr. Chesley should be

permitted to testify by deposition. The

answer doesn't even admit that

Mr. Chesley lives in Hamilton County.

But in subsequent filings they've made in

other state courts, they correctly

identified his address as Camargo Road.

So they know where he lives, yet they

choose to use this Court to argue over

and make us prove facts that they already

know to be true.

As a result, we think that

Mr. Chesley's testimony might take a very

long time, and they are the ones that

made this process long and tedious. They

shouldn't be rewarded with a long and

tedious hearing as well. This, coupled

with a very real potential we feel there

is for a media headache in this case
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requires that Mr. Chesley be allowed to

be permitted to testify by deposition.

THE COURT: Okay. So that's the

issue then, how we do this hearing?

MR. SULLIVAN: Apparently, that is

the issue, but I would like to address,

Judge, it is shocking that Mr. Chesley is

well known to publicize his activities to

the maximum extent possible, now wants to

hide behind the confines of a closed door

and ask the public not be allowed to

witness his testimony.

THE COURT: Oh, the public can

witness his testimony, whether we do it

in here or rather we do it by deposition.

The deposition can be released, you

know --

MR. SULLIVAN: Well, but --

THE COURT: Right? I mean, there's

no question about that?

MR. SULLIVAN: One thing about a

hearing, Your Honor, is it's their burden

to put on proof, they have to put some

evidence --

THE COURT: Right.
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MR. SULLIVAN: -- I don't know who

will testify, but we will cross-examine

based on the proof submitted.

THE COURT: Right.

MR. SULLIVAN: So I guess they are

asking --

THE COURT: As long as you have the

right to cross-examine, what's the

difference?

MR. SULLIVAN: Well, I guess they

are asking us not to have Mr. Chesley

appear live, let us hide behind the

closed door.

THE COURT: We're not hiding

because anything -- you can videotape his

testimony, right? His testimony will be

videotaped and could be recorded. And

under law, i have to release it,

otherwise Jack Greiner will sue me. I

have to release it -- from the Enquirer

or anybody else, you know, so..

MS. ADAMS: Absolutely.

MR. SULLIVAN: Yeah, but one thing

that's interesting about a trial, Judge,

as you are well aware is, you know, you
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have a change in dynamics. So if

mr. Chesley who -- of course, he doesn't

meet any of the other requirements as to

why he should be allowed to give

deposition testimony, it's not like he

lives out of state, beyond jurisdiction,

the other exemptions.

THE COURT: The media -- it sure

helps the court out a lot not to have a

bunch of media.

MR. SULLIVAN: Right. So they put

on his direct and the cross-exam --

THE COURT: The media, by the way,

can still get all this, they will still

get it.

MS. ADAMS: Right.

MR. SULLIVAN: Here's my point, so

they put on Mr. Chesley, we cross-examine

him. And then let's say Mr. Rafferty

puts Mr. Rehme on the stand and i decide,

you know, in a rebuttal case that it's

important for Mr. Chesley to come back on

the stand so i can cross-examine him

relative to what Rehme said. i assume

under their theory that's not allowed
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because I can't --

THE COURT: That's not true. You

can bring him back on, sure.

MR. SULLIVAN: But I can bring him

in the courtroom and have him testify,

because I wouldn't be able to make that

decision until I know what Mr. Rehme is

going to say or any other witness for

that matter, and he is the plaintiff.

THE COURT: Do Mr. Rehme -- do them

both at the same time. Do Mr. Rehme on

videotape, too. And then if you have

anything you want to do in rebuttal, do

chesley on rebuttal too on video, how is

that?

MR. RAFFERTY: I don't know whether

Mr. Rehme will testify, okay, I mean at a

hearing, but --

THE COURT: Why wouldn't he?

MR. RAFFERTY: i don't know whether

he would need to, okay. But we're going

to see --

THE COURT: You might.

MR. RAFFERTY: -- how the whole

hearing plays out.
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MR. SULLIVAN: Well, that's all the

more reason then, Judge, because Mr.

Rehme may not testify. They are not

going to put on direct evidence until

Mr. Chesley testifies, then i would

think, among other things, i would

subpoena Mr. Rehme and have him testify

in rebuttal to not only what Mr. Chesley

said, but the facts and the circumstances

that we want to get out in our case.

THE COURT: Yeah.

MR. SULLIVAN: I mean, you know,

you can handcuff us to some extent, but

to some extent you can't.

THE COURT: I am not handcuffing

you, you can do anything you want.

MR. SULLIVAN: I am not saying you,

I'm saying this proposed methodology

here, because you're allowed to put on

your case normally how you see fit.

THE COURT: Exactly. Put on

anything you want, and I let rebuttal,

surrebuttal. i had surrebuttal the other

day, i don't care. It doesn't make any

difference.
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MR. SULLIVAN: Yeah, I mean, i just

think, you know, the way it's going to

flow this notion that somehow it's going

to be an exhaustive proceeding, I don't

think that's the case at all. But I

think it's going to flow a lot easier

when you got witnesses and you know what

you're going to ask and who you're going

to call and whether you're going to ask

so and so a question that related to

earlier testimony or not. I mean, I

freely admit, Judge, in 28 years i have

never had a trial where I submitted the

entire thing by deposition testimony.

THE COURT: Which is a hearing on a

motion for protective order.

MR. SULLIVAN: i think we're at the

point now that they are asking for a

permanent injunction, so we are at a

hearing on the merits

THE COURT: Okay.

MR. SULLIVAN: -- where they have

the burden to put on evidence and

introduce witnesses and exhibits.

THE COURT: Who were you going to
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put on in your case in chief? who are

you putting on in your case in chief?

MR. MAUER: Your Honor, on behalf

of mr. Chesley, I expect that Mr. Chesley

will testify. And also probably a

gentleman named Frank Benton, who was his

counsel in Kentucky. And possibly one

more person who has a better

understanding of Mr. chesley's financial

situation that frankly that he does. And

that person is also an Ohio resident, and

don't think it will take a very long

time or draw any unnecessary scrutiny

from the press, and so if that person

wants to testify live, that's okay.

It's only Mr. chesley's

testimony -- we got three parties now

We got a situation where i have to

actually ask him: Mr. Chesley, do you

reside in Hamilton County, Ohio? Because

they chose not to admit that fact,

notwithstanding three other filings where

they have to identify the judgment

debtors' address and they put them all

down on Camargo Road in Nevada and
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Colorado and Louisiana, but not in this

Court. They won't admit that fact in

this court.

It's going to take a long time,

Judge. I do think the videotape

deposition of Mr. Chesley is the way to

go. And I am more than happy to

exchange, as we do ordinarily, the

proposed witness list. we filed

yesterday in this Court certified copies

of 14 different pleadings that were

already in the record, but they didn't

admit that we got correct copies in the

record. So we went out to Boone county,

got them certified, brought them back.

understand that's the rule and we can do

that, but if that's the way Mr. Sullivan

wants to conduct this case, it's going to

take a long time, and that's why we

suggest a videotape deposition of

Mr. Chesley.

THE COURT: Okay.

MR. SULLIVAN: I'm almost

speechless as to how to respond to that,

you know, somehow Mr. Chesley is going to
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be hampered by identifying his address.

I'm stunned. You know, again, Judge, the

easiest way is the courthouse is open,

let's have a hearing, have them call

their witnesses, cross-examine, submit it

to the court, and we move on. Instead,

we are going to go through this.

THE COURT: I'll just set a hearing

date and I don't care -- if you want to

do it by videotape or you want to do it

by live, I'm fine, you want to have some

witnesses on video, that's fine, i don't

care. I'll let it up to the parties.

am not -- if you want to do it by

videotape, that's fine. If you want to

put some of your witnesses on videotape,

that's fine, too, and then I'll release

it all to the press. The press won't be

hampered by that, I mean, put it on

video. Is that what you want to do?

MR. MAUER: Yes, sir.

THE COURT: If they want it, they

can have it. You can cross-examine. If

you want to do it live, bring him in

live, that's fine too.
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MR. SULLIVAN: Could we -- we

understand it might be Mr. Rehme,

Mr. Chesley and Mr. Benton, can we hear

who the next idea unidentified person is?

THE COURT: Yeah, who are all the

witnesses?

MR. MAUER: The only other person

that I can think of right this second,

Judge, is a gentleman named Steve Horner.

THE COURT: He's what? What is he?

MR. MAUER: Horner. H-O-R-N-E-R.

He is a part-time employee of Waite

Schneider Bayliss & Chesley, which is one

of the reasons I don't feel very

comfortable saying we're going to call

him because Mr. Rafferty would be -- he's

a Waite Schneider Bayliss & Chesley

employee, not a Stan Chesley employee,

but that --

THE COURT: So you're calling

Chesley, Horner possibly, Benton?

MR. MAUER: Maybe Mr. Rehme, that's

up to Mr. Chesley, and a gentleman named

Benton who was Mr. Chesley's counsel in

Kentucky.
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THE COURT: So five witnesses?

MR. MAUER: Possibly, Judge.

MR. SULLIVAN: Is Horner an

accountant?

MR. MAUER: Yes.

THE COURT: All right. Okay. And

then who are you going to call?

MR. SULLIVAN: I don't know. I

mean, I'm going to cross-examine all

these folks, but beyond that, Judge, I

don't know if I'm going to put on any

evidence.

THE COURT: Okay. When do you want

to have the hearing?

MR. SULLIVAN: Well, since we're

under a restraining order, I think the

earliest possible opportunity will be

fine with us.

THE COURT: okay. I think -- did

you grab my book from me?

A11 right. HOW long do you think

it will take?

MR. MAUER: Judge, that's hard to

answer.

THE COURT: Couple hours?
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MR. MAUER: You know, I suspect

that the deposition of mr. Chesley by

video will go most of the day. That

said, you know, I don't know that there's

any need to play exhaustive portions of

it, you know, live in the courtroom

except to the extent that --

THE COURT: If you videotape it,

I'll just listen to it.

MR. MAUER: Yeah.

THE COURT: If you do it live --

MR. MAUER: If we do mr. Chesley by

video, I would think we could get away

with three or four hours for the other

people, no more than an hour each, don't

you suppose, Don?

MR. RAFFERTY: Yeah.

THE COURT: And any portion you put

on video, I'll just listen to that and

read it, and if the press wants it, they

can have it, makes it easy.

guess next week, the 26th, is

that too quick?

MR. MAUER: I don't think we can

get Mr. Chesley by then, Judge, to be
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available for you. i don't know if a

videographer, how long that's going to

take to get that arranged.

THE COURT: Maybe that would be too

quick, because you want to do it quickly,

right? The 23rd of September i have left

open.

MR. MAUER: Don, is that okay with

you?

THE COURT: I would just have to

leave for a meeting at like 11:30 or 12,

this arson bomb seminar i teach every

year, it's a national seminar. That's

why i have that open because i have that

meeting every year.

MR. MAUER: I'm sorry,

unfortunately, Mr. Rafferty is not good

on the 23rd, Your Honor.

THE COURT: You're not good on the

23rd? The 30th, September 30th? so we

can get it done within a month, do it

quickly.

MR. SULLIVAN: Judge, any day, i

mean, I appreciate --

THE COURT: I got a trial on that
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day i can move. i don't have much on the

docket that day.

MR. SULLIVAN: We do take priority.

THE COURT: That little quick trial

to the court, just move it to the next

day, October 1st or something.

THE BAILIFF: i can move that real

quick.

THE COURT: Yeah, we won't do --

either the day before that, it's like a

quick bench trial, one witness.

So we will move that, and so

put this on like at nine o'clock on the

30th, Chesley preliminary injunction.

Anything else on that day -- no other

cases.

MR. SULLIVAN: Judge, i think we're

here on -- this is the permanent

injunction request?

THE COURT: Yeah, this is the

permanent injunction -- or I mean

permanent injunction, I'm sorry.

Permanent injunction hearing. And then

have to issue a ruling on it after i hear

all the evidence, at least we will get
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the testimony in.

MR. RAFFERTY: Starting at nine

a.m., Judge?

THE COURT: Yeah. And we will have

no other cases, like today we had a few

little things I had to do real quick.

Pretty much -- we'll just let you pretty

much have the whole courtroom that day,

for permanent injunction hearing that

day.

A11 right. And I'm clearing my

docket that day.

MR. SULLIVAN: Thank you, Judge.

MR. MAUER: Thank you, Your Honor.

THE COURT: Those expungements and

stuff they just throw them all on without

telling us, some of those motions

sometimes I get stuck on those. But I'll

try to give you priority like we did

today so we get done.

Ma'am, don't worry about it, you're

not going to be -- there's no judgment

that's going to be against you or

anything like that.

MS. BOGGS: Thank you.
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THE COURT: All right.

(Proceedings concluded.)
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CERTIFICATE

I, BARBARA LAMBERS, RMR, the

undersigned, an Official Court Reporter for the

Hamilton County Court of Common Pleas, do

hereby certify that at the same time and place

stated herein, i recorded in stenotype and

thereafter transcribed the within 77 PAGES, and

that the foregoing Transcript of Proceedings is

a true, complete, and accurate transcript of my

said stenotype notes.

IN WITNESS WHEREOF, i hereunto set my

hand this 21st day day of August, 2015.

BARBARA LAMBERS, RMR
official Court Reporter
Court of Common Pleas
Hamilton County, Ohio
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I I
D11176007 ;COURT OF COMMON PLEAS

HAMILTON COUNTY, OHIO

Mr. Stanley M. Chesley : Case No. A1500067

Petitioner, Judge Ruehlman

ORDER GRANTING MOTION OF
INTERVENOR WAITE SCHNEIDER

v. BAYLESS & CHESLEY CO., L.P.A.
FOR DECLARATORY AND

Angela M. Ford, Esq., et al. INJUNCTIVE RELIEF

Respondents.

ENTERED

AUG 2 6 2015

This matter came before the Court on the Motion of Intervenor Waite Schneider

Bayless & Chesley Co., L.P.A. ("WSBC") for Declaratory and Injunctive Relief (the

"Motion"). The Court being fully advised and having fully reviewed the Motion, the

Objection field by Defendant Angela M. Ford ("Ford") to the Motion, the Reply filed by

WSBC, and the record in this case, now therefore:

THE COURT FINDS THAT:

A. The Court has subject matter jurisdiction over this matter and personal

jurisdiction over Defendant Ford and the other named Defendants.

B. Terms not otherwise defined herein shall have the meaning ascribed to

them in the Motion or as otherwise indicated.

C. The Court entered a restraining order on January 6, 2015 (the "January 6

Order). The January 6 Order was the first judicial decision addressing the subject

matter of that Order.

1
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D. The Court subsequently issued a valid and still enforceable restraining

order on January 14, 2015 Order (the "Restraining Order) which prohibited certain

actions of Ford including but not limited to the below:

Ford, the Unknown Respondents, and any other person acting on
behalf of the Unknown Respondents are enjoined from taking any
action to collect the Chesley Judgment in the State of Ohio, from
any Ohio resident, Ohio citizen or Ohio domiciled entity; Restraining
Order, paragraph 3. (emphasis added).

Ford, the Unknown Respondents, and any other person acting on
behalf of the Unknown Respondents are joined from issuing any
subpoena seeking documents or testimony to any Ohio resident,
Ohio citizen or Ohio domiciled entity (other than Chesley) if the
purpose of the requested documents or testimony would be to
obtain information related to any effort to enforce the Chesley
Judgment; Restraining Order, paragraph 4. (emphasis added).

D. At some point in time, Ford actually became aware of the Restraining

Order.

E. Ford has failed to domesticate the Chesley Judgment (as defined in the

Restraining Order) in Qhio.

G. Ford was litigating the substantive issues in the Restraining Order in this

Court well before she asked the Kentucky Court to enter the orders on the Transfer

Motion, the CSH Compel Motion and the Chesley Compel Motion.

H. Ford filed the Transfer Motion, the CSH Compel Motion and the Chesley

Compel Motion in direct violation of the Restraining Order.

I. As between this Court and the Kentucky Court, this Court, whose power

was first invoked by the institution of proper proceedings acquired jurisdiction, to the

exclusion of all other tribunals, has exclusive authority to adjudicate upon the whole

2
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issue and to settle the rights of the parties with respect to the matters set forth in the

Complaint, Restraining Order and the Motion.

J. As a result of this Court having exclusive jurisdiction over the matters set

for in the Complaint, Motion and Restraining Order, the orders of the Kentucky Court in

relation to the Transfer Motion and the Chesley Compel Motion, including but not limited

to the Transfer Order (the "Kentucky Orders")1, are unenforceable as to any Ohio

resident, Ohio citizen or Qhio domiciled entity that Ford seeks directly or indirectly, to

aid in the collection of the Chesley Judgment and/ or subpoena seeking documents or

testimony that would aid in the collection of the Chesley Judgment.

K. WSBC is a domiciled Ohio entity. WSBC is not a party to the Kentucky

Case and the Defendants in this case do not have a judgment against WSBC.

L. Rehme is an Ohio citizen and/or resident.

M. Mr. Chesley is an Ohio citizen and/or resident.

N. The trust established by the Windup Agreement is an Ohio domiciled

entity trust formed under and governed by, Ohio law.

O. Mr. Chesley owns no shares of WSBC and has only a contingent reminder

interest in the Windup Agreement trust (the "Trust") holding the shares of WSBC.

P. Mr. Chesley and WSBC are separate and independent entities.

Q. Intervention in this matter under Civ. Rule 24(A)(2) by WSBC is warranted

because WSBC's unique interests are not adequately represented by the existing

parties.

A copy of the Kentucky Orders are attached to the Objection of Ford as Exhibits A, E and F thereto,
3
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S. Intervention in this matter under Civ. Rule 24(B)(2) by WSBC is also

warranted.

The Court having being fully advised in the premises and having determined that

the legal and factual basis set forth in the Motion establish cause for the relief granted

herein; now therefore,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT:

1. WSBC shall be and hereby is, permitted to intervene as a party in

interest/plaintiff in this action.

2. WSBC is ORDERED to disregard and not effectuate any of the Kentucky

Orders as same may apply to WSBC or the Trust either directly or indirectly, including

but not limited to the Transfer Order.

3. Rehme is ORDERED to disregard and not effectuate any of the Kentucky

Orders as same may apply to Rehme as trustee of the Trust or otherwise, including but

not limited to the Transfer Order.

4. Rehme is ORDERED to not effectuate the Transfer Order in any capacity

seeking, among other things, to transfer the interest of Mr. Chesley in the WSBC

Shares, which interest technically does not exist as Mr. Chesley has only a contingent

remainder interest in the Trust.

5. Rehme is ORDERED to decline any request from Mr. Chesley for WSBC's

financial records to the extent such request emanates from a discovery request directed

to Mr. Chesley in Kentucky or an Order in the Kentucky Case.

6. The Restraining Order remains in full force and effect.

4
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ITS IS SO ORDERED.

Entered this  August, 2015

Copies to:
Vincent E. Mauer
Frost Brown Todd LLC
3300 Great American Tower
301 E. Fourth Street
Cincinnati, OH 45202

Brian Sullivan
Christen M. Steimle
Dinsmore & Shohl, LLP
255 East Fifth Street, Suite 1900
Cincinnati, OH 45202

880698.4

Robo4 man, Judge
HamiltOn

\ 
County Court of Common Pleas
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BOONE CIRCUIT COURT
54TH JUDICIAL DISTRICT

Case No. 05-CI-436

MILDRED ABBOTT, et al.,

v.

FILED
BOONE CIRCUIT;DISTRICT COURT

SEP t13 2o15

DIANNE MURR Y, CLERK
D C.

PLAINTIFFS

STANLEY M. CHESLEY, et at, DEFENDANTS

PLAINTIFFS' MOTION TO EXECUTE 

Plaintiffs, through counsel and pursuant to CR 69.03 and the Court's inherent authority,

respectfully request that the Court enter an Order executing on the Court's Judgment against

Defendant Stanley M. Chesley as follows: (1) order Chesley to transfer the shares of his former

law firm, Waite, Schneider, Bayless & Chesley, Co., LPA ("WSBC") to Plaintiffs through a

receiver who holds an Qhio law license; (2) order Chesley to direct that all fees owed to him or

to WSBC be paid directly to Plaintiffs through their undersigned counsel; (3) order that fees to

which Chesley and/or WSBC are entitled from the Castano Trust and the matter of Merilyn

Cook, et al. v. Rockwell Int'l Corp., Case No. 1:90-cv-00181-JLK, in the United States District

Court for the District of Colorado be paid directly to Plaintiffs through their undersigned

counsel. As grounds for this Motion, Plaintiffs would show the Court that it has the authority

under Kentucky law to enforce its Judgment and WSBC is Chesley's alter ego, used by him to

conceal his assets and place them out of reach of his judgment creditors. A Memorandum of

Law is filed with this Motion.

WHEREFORE, Plaintiffs respectfully request that this Court grant their Motion and

execute on their Judgment against Chesley on his property as described herein and in the

accompanying Memorandum of Law.



NOTICE OF HEARING

PLEASE TAKE NOTICE THAT THIS MATTER SHALL COME ON FOR
HEARING ON SEPTEMBER 8, 2015 AT 9:00 A.M. IN THE BOONE CIRCUIT COURT,
OR AS SOON THEREAFTER AS COUNSEL MAY BE HEARD.

Respectfully submitted,

Ange M. Ford
KB No. 81510
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
Email: amford twindstream.net

William T. Ramsey
NEAL & HARWELL, PLC
TBA No. 9248
150 Fourth Avenue North
Suite 2000
Nashville, TN 37219
(615) 244-1713
Email: bramsey@nealharwell.com

COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
via electronic and U.S. Mail this the 7.—  day of September, 2015, to the following:

Frank Benton, IV, Esq.
P.O. Box 72218
Newport, KY 41072

Mary E. Meade-McKenzie, Esq.
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Luther C. Conner, Jr., Esq.
103 Cross Street
Albany, KY 42602

Sheryl G. Snyder, Esq.
Griffin Terry Sumner, Esq.
Frost Brown Todd LLC
400 West Market St., 32nd Floor
Louisville, KY 40202

Michael R. Dowling, Esq.
P.O. Box 1689
Ashland, KY 41105-1689
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REDACTED PURSUANT TO PROTECTIVE ORDER

BOONE CIRCUIT COURT
54TH JUDICIAL DISTRICT

Case No. 05-CI-436

MILDRED ABBOTT, et al., PLAINTIFFS

v.

STANLEY M. CHESLEY, et at, DEFENDANTS

PLAINTIFFS' MOTION TO EXECUTE 

Plaintiffs, through counsel and pursuant to CR 69.03 and the Court's inherent authority,

respectfully request that the Court enter an Order executing on the Court's Judgment against

Defendant Stanley M. Chesley as follows: (1) order Chesley to transfer the shares of his former

law firm, Waite, Schneider, Bayless & Chesley, Co., LPA ("WSBC") to Plaintiffs through a

receiver who holds an Ohio law license; (2) order Chesley to direct that all fees owed to him or

to WSBC be paid directly to Plaintiffs through their undersigned counsel; (3) order that fees to

which Chesley and/or WSBC are entitled from and the matter of Merilyn

Cook, et al. v. Rockwell Int'l Corp, Case No. 1:90-cv-00181-JLK, in the United States District

Court for the District of Colorado be paid directly to Plaintiffs through their undersigned

counsel. As grounds for this Motion, Plaintiffs would show the Court that it has the authority

under Kentucky law to enforce its Judgment and WSBC is Chesley's alter ego, used by him to

conceal his assets and place them out of reach of his judgment creditors. A Memorandum of

Law is filed with this Motion.

WHEREFORE, Plaintiffs respectfully request that this Court grant their Motion and

execute on their Judgment against Chesley on his property as described herein and in the

accompanying Memorandum of Law.



NOTICE OF HEARING

PLEASE TAKE NOTICE THAT THIS MATTER SHALL COME ON FOR
!HARING ON SEPTEMBER 8, 2015 AT 9:00 A.M. IN THE BOONE CIRCUIT COURT,
OR AS SOON THEREAFTER AS COUNSEL MAY BE HEARD.

Respectfully submitted,

Ange M. Ford
KB No. 81510
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
Email: amford@windstream.net

William T. Ramsey
NEAL & HARWELL, PLC
TBA No. 9248
150 Fourth Avenue North
Suite 2000
Nashville, TN 37219
(615) 244-1713
Email: branisey(anealharwell.corn

COUNSEL FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing was served
via electronic and U.S. Mail this the .7— day of September, 2015, to the following:

Frank Benton, IV, Esq.
P.O. Box 72218
Newport, KY 41072

Mary E. Meade-McKenzie, Esq.
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Luther C. Conner, Jr., Esq.
103 Cross Street
Albany, KY 42602

Sheryl G. Snyder, Esq.
Griffin Terry Sumner, Esq.
Frost Brown Todd LLC
400 West Market St., 32nd Floor
Louisville, KY 40202

Michael R. Dowling, Esq.
P.O. Box 1689
Ashland, KY 41105-1689
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REDACTED PURSUANT TO PROTECTIVE ORDER

BOONE CIRCUIT COURT
54TH JUDICIAL DISTRICT

Case No. 05-CI-436

MILDRED ABBOTT, et al.,

v.

STANLEY M. CHESLEY, et al.,

PLAINTIFFS

DEFENDANTS

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS' MOTION TO EXECUTE 

Plaintiffs, pursuant to CR 69.03 and in support of their Motion to Execute, state as

follows:

INTRODUCTION

As this Court is aware, it entered a judgment against Defendant Chesley on August 1,

2014, which it made final on September 19, 2014, See Order (Aug, 1, 2014); Order (Sept, 19,

2014). Chesley did not post a supersedeas bond to secure a stay of enforcement pending appeal.

As part of their enforcement efforts, Plaintiffs moved this Court to order Chesley to transfer his

beneficial interest in his law farm, Waite, Schneider, Bayless & Chesley, Co., ITA ("WSBC"),

This Court granted that motion on June 23, 2015. See Order (June 23, 2015). Chesley has not

complied with the Court's Order.

Instead of complying with all of the mandates of that Order, Chesley and WSBC sought

and obtained an order from the court in Ohio (where Chesley has sought to block enforcement in

Ohio of the Judgment. against him) stating that neither Chesley nor WSBC is to comply with this

Court's Orders regarding enforcement of its Judgment against Chelsey and directing WSBC to

ignore any request or directive from Chesley to comply with discovery requests or any orders of

this Court.



Additionally, as Plaintiffs have been able to obtain limited discovery from other sources,

it has become clear that Chesley transferred his legal interest in WSBC in name only. He

continues to control

The Wind-Up Agreement and the limited existence of WSBC exist only to provide Chesley with

a cloak to conceal the fact that he is still controlling WSBC and to shield him from the

consequences of his actions against Plaintiffs by preventing them from collecting their Judgment

against him.

Given the fact that the Wind-Up Agreement has become nothing more than a sham

transaction used by Chesley to put his assets out of reach of his ,judgment creditors, Plaintiffs

request that this Court further assist in collection of the Judgment against Chesley by ordering

him to transfer the shares of WSBC to Plaintiffs through a receiver who holds an Ohio law

license. Plaintiffs further request that this Court order Chesley to direct that all fees owed to him

or to WSBC be paid directly to Plaintiffs through their undersigned counsel.

STATEMENT OF THE CASE

Chesley has not complied with this Court's June 23, 2015 Order requiring him to transfer

his beneficial interest in WSBC to Plaintiffs, to direct that any payments to him from his interest

be turned over to Plaintiffs or to direct the nominal trustee of his shares to make any such

payments to Plaintiffs. See Order (June 23, 2015).

The only directive with which Chesley has complied (or at least stated that he complied)

is to provide a copy of the Court's Order to Thomas F. Rehme, the trustee. instead, WSBC

moved to intervene in the Ohio action filed by Chesley to block Plaintiffs from enforcing their

Judgment in Ohio. That motion resulted in an order not only allowing intervention, but ordering

that this Court's Orders pertaining to WSBC, Rehme and even Chesley are "unenforceable." See

2



Order Granting Motion of Intervenor at J (copy attached hereto as Exhibit 1).1 It then further

directs WSBC to disregard any Order of this Court, including the June 23, 2015 Transfer Order,

and to ignore any request by Chesley for discovery in response to any discovery request through

this Court. Id. at 4 (111 2-5).

If that were not had enough, Chesley has given incomplete and intentionally deceptive

answers to discovery responses. As this Court is aware, Plaintiffs have filed multiple motions to

compel discovery responses from Chesley, each of which this Court has granted. See Order

(Feb. 13, 2015); Order (Mar. 27, 2015); Order (June 9, 2015). A number of those requests were

directed to discovery of existing and potential future income and documents related to any such

income, including any debt instnnnents. Additionally, agreements with his former law firm and

its employees entered into following the initiation of disciplinary proceedings were requested

and while it is likely that such agreements were entered into, since his former employees

continued to practice cases that were nearly complete prior to his disbarment, no such

agreements were produced. In fact, the only potential fee income Chesley has ever identified

was

Chesley intentionally omitted potential future income from a case in Colorado that was

recently remanded by the Tenth Circuit Court of Appeals. See Merilyn Cook, et al. v. Rockwell

Intl Corp., Case No. 14-1112, slip op. (10th Cir. June 23, 2015) (copy with transmittal letter

from the Office of the Clerk to counsel, including Chesley, attached hereto as Exhibit 2). A

motion for entry of judgment is currently pending in the District Court for that ease. See Merilyn

CookLet al. v. Rockwell Int'l Corp,, Case No. 1:90-ev-00181-31,K, in the United States District

Despite WSBC being represented by counsel on its motion to intervene, the Order only provides notice to
counsel for Chesley and undersigned counsel. Sep Exhibit 1.
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Court for the District of Colorado at D.E. 2367, 2371, 2371-1. The proposed judgment with

interest is over $1 billion, with attorney's fees to be determined at a later time. Id. at D.E. 2371-

3. Chesley never disclosed this lawsuit, despite the fact that the trial in the action was completed

prior to his disbarment and he would be entitled to one of the largest fees of his career. Former

employees of WS13C, now with Markovits, Stock & Demarco, continue as counsel in the action.

Chesley also failed to mention fees from the Fannie Mae Securities Litigation case. See

In Re Fannie Mae Securities Litig., Case No. 1:04-CV-01639 in the United States District Court

for the District of Columbia, On August 16, 2013, four months after signing his Wind Up

Agreement, Chesley filed a Declaration in support of attorneys' fees and reimbursement of

expenses, with a time submission of lodestar fees totaling almost $52 million. See D.E. 1092-4

(copy attached hereto as Exhibit 3). While it is unknown whether additional fees from this case

are owed, it is clear that Chesley signed Court documents on behalf of WSBC and

after he signed the Wind Up Agreement.

Despite his attempts to claim that he has no control over WSBC, documents obtained by

Plaintiffs' counsel indicate that he has in fact maintained control over WSBC and

Chesley's

was

produced by him in discovery show that he

i.e,, See Stanley M. Chesley

(copies attached hereto as Collective Exhibit 4). Those

See Exhibit 5.

Chesley did not produce any documents in connection with

subpoenaed documents from Fifth Third Bank. The documents produced

See Documents produced by

so Plaintiffs
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Fifth Third Bank (copies attached as Collective Exhibit 5),

Id. Chesley exercised control over WSBC by 11111111111111111111111111111....11111.

Significantly,

See Oct. 1, 2014 email correspondence.

(CSH Doc. # 1000011 (copy attached as Exhibit 6). Chesley

Id.

Bill Markovits, a fowler WSBC employee with

Markovits, Stock & DeMarco, which was substituted as lead counsel for WSBC in the Fannie

Mae I,itigation. Id. Markovits Stock

MOM See (copies attached hereto as Collective

Exhibit 7). Chesley long after he signed the

Wind Up agreement,

Id.

5



With respect to the

attached as

Exhibit 
8.

See email correspondence and attachments regarding

(copy attached as Collective Exhibit 9).

Exhibit 11.

See

have not been turned over to Plaintiffs by Chesley or his counsel as this

Court directed in its June 23, 2015 Order. Documents related to the

clearly show that Chesley, individually, is

The Wind-Up Agreement is a sham, as Chesley continues to

He is directing that
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direct

The documents produced show that Chesley retains the power to

This Court should exercise the same authority it

exercised in entering the June 23, 2015 Order and order Chesley to direct that the

1111111111111111111111and that all interest in WSBC be transferred to a receiver. This

Court should not allow Chesley to continue to use a sham Wind-Up Agreement and use WSBC

to hide his assets in order to keep Plaintiffs from executing on their Judgment.

ARGUMENT 

I. THIS COURT SHOULD EXERCISE ITS AUTHORITY TO ENFORCE THE
JUDGMENT AGAINST CHESLEY. 

As this Court is aware from its June 23, 2015 Order, it has the authority to enforce its

judgments. See Shelby Petroleum  Corp. v. Croucher, 814 S.W.2d 930, 933 (Ky. App. 1991); see

also Akers v.  Stephenson, 469 S.W.2d 704, 706 (Ky. 1970); E.I.C., Inc. v. Bank of Va., 583

S.W.2d 72, 75 (Ky. App. 1979). CR 69.03 allows this Court to direct enforcement of a judgment

other than by a writ of execution.

This Court has personal jurisdiction over Chesley and may, therefore, exercise that

jurisdiction to take action to compel him to act with respect to enforcement of the Judgment,

including as to property located outside Kentucky. See Koehler v. Bank of Bermuda Ltd., 544

F.3d 78, 85 (211° Cir. 2008); Estates of Ungar ex rel. Strachman v. Palestinian Authority, 715 F.

Stipp. 2d 253, 262-64 (D.R.I. 2010); TWE Retirement Fund Trust v. Ream, 8 p3d 1182, 1186

(Ariz. Ct. App. 2000); Dalton v. Meister, 239 N.W.2d 9, 14 (Wis. 1976); Restatement (Second)

of Conflict of Laws § 55 (1971).

Just as this Court had authority to order Chesley to transfer his beneficial interest in

WSBC, it also has authority to enforce its Judgment by (1) ordering Chesley to direct that the

7



be paid to Plaintiffs through their undersigned counsel; (2) ordering

Chesley to direct that any fee income he receives or that is subject to his direction from Merilyn

Cook, et al, v. Rockwell Intl Corp. be directed to Plaintiffs through their undersigned counsel;

and (3) ordering Chesley, as the actual person controlling WSBC, to transfer all interest in

WSBC to a receiver who is also an attorney licensed in the state of Ohio.

IL THE WIND-UP AGREEMENT IS OR HAS BECOME A SHAM TRANSACTION
AND THIS COURT SHOULD DISREGARD IT.

The Supreme Court of Kentucky clarified Kentucky law with regard to disregarding a

corporate entity when that entity is an alter ego or instrumentality in Inter-Tel Technologies Inc.

v. Linn Station Properties, LLC, 360 S.W.3d 152 (Ky. 2012). In that case, the Court said that a

trial court may disregard the corporate entity when there is "(1) domination of the corporation

resulting in a loss of corporate separateness and (2) circumstances under which continued

recognition of the corporation would sanction fraud or promote injustice," Id. at 165 (emphasis

in original).

Chesley is clearly operating without regard to the supposed purpose of the Wind-Up

Agreement and WSBC's corporate existence. He was the sole shareholder of WSBC and

remains its sole director. He transferred his shares to a trustee in name solely because he was

permanently disbarred Kentucky and then "retired" his Ohio license before he could be disbarred

there. However, he is still acting as though he is the sole shareholder of WSBC with complete

right to direct its activities. He is the one

He 
is

He is
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Similarly, the promoting injustice prong is satisfied by showing "'an intentional scheme

to squirrel assets into liability-free corporations while heaping liabilities upon an asset-free

corporation.'" Id. at 168 (quoting Sea-Land Services, Inc, v. Pepper Source, 941 F.2d 519, 524

(7th Cir. 1991)). That is exactly what Chesley has done here.

Nevertheless, he intentionally

See Exhibit 4.

WSBC, which has no ongoing business

practicing law, and There could be no

clearer example of "squirrel[ing] assets" and "heaping liabilities." This is far more than a "mere

inability" to collect on the Judgment. This is another scheme by Chesley to cheat Plaintiffs and

do them another injustice

Due to Chesley's disregard of the corporate separateness of WSBC and his intentional

use of it to put his assets out of the reach of Plaintiffs in order to deprive them of the ability to

execute on their Judgment, this Court should disregard the nominal corporate existence of

WSBC in granting the relief requested by this Motion.

CONCLUSION

For the foregoing reasons, Plaintiffs respectfully request that this Court grant their motion

and execute on their Judgment on Defendant Chesley's property as described herein.

Respectfully submitted,

Angel Ford
KBA No, 81510
Chevy Chase Plaza
836 Euclid Avenue, Suite 311
Lexington, Kentucky 40502
(859) 268-2923
Email: amford@windstream.net
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William T. Ramsey
NEAL & HARWELL, PLC
TBA No. 9248
150 Fourth Avenue North
Suite 2000
Nashville, TN 37219
(615) 244-1713
Email: bramsey@nealharwell.com

COUNSEL FOR PLAINTIFFS
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The undersigned hereby certifies that a true and correct copy of the foregoing was served

via electronic and U.S. Mail this the 2" day of September, 2015, to the following:

Frank Benton, IV, Esq.
P.O. Box 72218
Newport, KY 41072

Mary E. Meade-McKenzie, Esq.
105 Seahawk Drive
Midway, KY 40347

Mitzy L. Evans
Evans Law Office
177 South Main Street
P.O. Box 608
Versailles, KY 40383

Luther C. Conner, Jr., Esq.
103 Cross Street
Albany, KY 42602

Sheryl G. Snyder, Esq.
Griffin Terry Sumner, Esq.
Frost Brown Todd LLC
400 West Market St., 32" Floor
Louisville, KY 40202

Michael R. Dowling, Esq.
P.O. Box 1689
Ashland, KY 41105-1689 /:rte{_
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