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Excerpt of Meeting

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481

           MEETING OF THE OHIO BALLOT BOARD

                        - - -

                  EXCERPT OF MEETING

of the Ohio Ballot Board, at the Ohio Statehouse,

Finan Hearing Room/Senate Finance Hearing Room,

1 Capitol Square, Columbus, Ohio, called at 12:38

p.m. on Tuesday, August 18, 2015.

                        - - -

BALLOT BOARD:

       Ohio Secretary of State Jon Husted, Chair

       Senate President Keith Faber

       Senator Nina Turner

       Mr. William N. Morgan

       Representative Kathleen Clyde

                        - - -

Also Present:

       Ms. Carrie Kuruc, Elections Counsel

                        - - -

                ARMSTRONG & OKEY, INC.

          222 East Town Street, Second Floor

              Columbus, Ohio  43215-5201

           (614) 224-9481 - (800) 223-9481

                 Fax - (614) 224-5724

                        - - -
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1                         Tuesday Afternoon Session,

2                         August 18, 2015.

3                         - - -

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20 *********EXCERPT

21             CHAIRMAN HUSTED:  Motion carries by a

22 vote of 3 to 2.  That concludes the discussion of

23 Issue 2.

24              We now move to discussion of Issue 3.

25 The final issue today is Issue 3 for which the Ballot
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1 Board must certify ballot language.  The committee

2 for petitioners submitted an argument or explanation

3 for their proposed amendment as permitted by law and

4 it was filed in a timely manner with the Secretary of

5 State's Office.

6              The General Assembly appointed persons

7 to draft the argument and/or explanation against the

8 proposed citizen issued amendment and it was filed

9 timely with the Secretary of State's office.  The

10 Ballot Board members will see draft ballot language

11 for Issue 3 in their materials.

12              Without objection, we will proceed with

13 the public comment on the draft ballot language.  We

14 have several individuals signed up to offer comment.

15 We will start today with Mr. Don McTigue from

16 ResponsibleOhio, and he is an advocate for the

17 initiative.

18             MR. McTIGUE:  Good afternoon,

19 Mr. Secretary, members of the Ohio Ballot Board.  I

20 am Don McTigue, and I am counsel for the petition

21 committee or the committee in charge of the petition,

22 and specifically those individuals are Barbara Gould,

23 Robert LeTourneau, Rosemary Robinson and Patrick

24 McHenry and Taylor Deutschle.  I'm also counsel for

25 the Ballot Issue Committee that is the proponent of
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1 the marijuana legalization amendment, and that is

2 ResponsibleOhio.

3              I filed before the meeting started today

4 written objections to the Staff draft from the

5 Secretary of State's office, and I would like to

6 address those in the order in which I have them

7 listed.

8              The paragraphs in the written objections

9 refer to bullet points, and those are the bullet

10 points that are in the Secretary of State's draft

11 language.  With regard to the first bullet point, we

12 believe that the language of the draft falsely states

13 that the amendment gives exclusive rights for

14 marijuana growth, cultivation and extraction to

15 corporations that own ten predetermined parcels of

16 land.

17              The reason that this is not accurate is

18 the amendment actually provides that the Ohio

19 Marijuana Control Commission may designate additional

20 sites.  In addition, it is within the ability of the

21 Marijuana Control Commission to actually approve

22 moving a site.  One of the ten original sites can be

23 moved to another location.

24              But more importantly, there's express

25 provisions for going above ten sites, and there are
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1 provisions in the law that persons who have ownership

2 interests in these marijuana growth, cultivation and

3 extraction sites can only have ownership interest in

4 one.

5              So if additional sites are approved by

6 the Marijuana Control Commission, the existing owners

7 could not have an ownership interest in any new

8 sites.  So it is on its face incorrect in that where

9 it says it grants these exclusive rights just to ten

10 sites.

11              It is also false from another

12 perspective, and that is that the amendment expressly

13 provides for individuals age 21 or over in Ohio to

14 have home grow marijuana with limitations where they

15 have to be licensed, they have to pay a license fee,

16 and there are a number of other limitations upon the

17 home grow.  But the salient point here is that if you

18 are engaged in home grow of marijuana, then you are

19 also engaged in growth, cultivation and extraction.

20              So the language is inaccurate to say

21 that the right is granted only to ten corporations.

22 And incidentally, the word corporation doesn't appear

23 anywhere in the amendment.  It refers to owners of

24 the land.  But from these two large perspectives, the

25 attempt to say this is about just ten sites for
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1 growth, cultivation and extraction is just dead

2 wrong.

3              I would also object to the word in the

4 first bullet.  It starts out with the word endow.

5 Normally I think of the word endow is something from

6 the Lord above, endow in some permanent and alienable

7 rights.  This is not an endowment to these ten

8 locations for reasons that I've already mentioned.

9 And the word endow doesn't exist anywhere in the

10 actual text.  It's inserted here for prejudicial

11 effect.

12              With regard to the second bullet point,

13 it uses the word recreational.  By the way, the word

14 recreational appears nowhere in the text of this

15 proposed amendment.  So it begs the question of why

16 this draft -- why did the people who drafted this

17 feel the need to insert the word recreational?  Could

18 it have something to do with polling data by people

19 who are opposed to the issue?  The word recreational

20 doesn't appear there.

21              When people buy cigarettes and take

22 their cigarettes home and smoke their cigarettes, we

23 don't say they're engaged in recreational smoking of

24 cigarettes.  This is here for purely political

25 advantage and should come out.
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1              The word personal is used in the

2 amendment, and the reason the word personal is used

3 is because it sets the context for the ability of

4 people to either do home grow for personal use or to

5 go to a retail marijuana store and purchase for

6 personal use.  It's essentially a limitation upon the

7 use.

8              The second bullet also, we believe, is

9 somewhat misleading in that it refers to retail sales

10 would be permitted at approximately 1,100 locations,

11 but it fails to explain that this is a cap based on a

12 formula that's in the actual text.

13              And more importantly, it fails to note

14 that any retail store at which people would be able

15 to purchase has to first be -- it has to first be

16 approved by the voters of the precinct where it would

17 be located, and it has to be licensed and meet all

18 the requirements for licensure from the Marijuana

19 Control Commission.

20              So if people in a precinct -- if no

21 precinct's approved, the location of a store in their

22 neighborhood, there wouldn't be 1,100.  If only 600

23 precincts in the State of Ohio the voters approved,

24 there would only be 600 stores.  So it's very

25 misleading to use this number 1,100 without also
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1 including the additional qualifications that are in

2 the amendment.

3              The fourth bullet point -- We're

4 skipping the third.  The fourth bullet point, the

5 draft language leaves out the word use.  I don't know

6 if that was an oversight or what or if it was

7 intentional, but it talks about purchasing, growing,

8 possessing, sharing, but it uses -- it leaves out the

9 word use.  So I believe -- I assume that's some sort

10 of oversight.

11             SENATOR FABER:  Where are you at?

12             MR. McTIGUE:  I'm on the fourth bullet

13 point.  It starts out, it says, "Allow each person

14 over the age of 21 to purchase, grow, possess and

15 share."  It leaves -- The amendment actually also

16 provides for use, use, not just purchasing, growing,

17 possessing but also using.  We believe that that's

18 important to put that word in there.

19              Having just read that, though, I also

20 want to point out which is --

21             CHAIRMAN HUSTED:  It says use later in

22 the process.  You're asking for it to be inserted

23 earlier as well?

24             MR. McTIGUE:  Yes.

25             CHAIRMAN HUSTED:  Okay.  Thank you.
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1             MR. McTIGUE:  Also while we're on the

2 first few words, it is incorrect where it says a

3 person over the age of 21 since it actually is 21 or

4 over.

5             CHAIRMAN HUSTED:  Correct.

6             MR. McTIGUE:  Now, in terms of this

7 bullet point, we believe there are a couple other

8 really major problems.  There's an effort here in

9 this language to conflate the home grow provisions

10 with the provisions on being able to purchase

11 marijuana at a retail store.

12              The way the language currently reads is

13 this:  Allow a person over the age of 21 to purchase,

14 grow, possess and share over one half pound of

15 marijuana, okay.  That is incorrect because the

16 purchasing of marijuana can only be done at a

17 marijuana retail store.

18              And the amendment specifically limits

19 that to one ounce.  One ounce is not half a pound.

20 And this language attempts to basically kind of scare

21 some people, some voters into thinking that people

22 can now go out and buy a half pound of marijuana.

23 That's not what the amendment does.

24              The home grow provision has eight ounces

25 at home grow.  And by the way, the amendment
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1 prohibits the sale of that.  It's home grow.  That's

2 eight ounces, and granted, eight ounces is half a

3 pound.  But you can't just add the two together

4 because it's very misleading then to the voters to

5 think that they can go out and purchase a half a

6 pound of marijuana.

7              The word recreational appears here

8 again, and we don't believe that it should be in

9 here, and we believe it's here only for political

10 advantage by those who are opposed to this issue.

11              Further, at the end of bullet 4, there

12 is a reference to authorizing medical marijuana.  I

13 have a couple points to make about this.  The first

14 is, this amendment clearly treats medical marijuana,

15 both the authorizing the use of it and authorizing

16 the production of it, as one of the most important

17 aspects of the amendment.

18              It treats it at the outset, and it

19 contains many, many provisions that treat medical

20 marijuana differently than marijuana for personal

21 use, yet we see here in the ballot language rather

22 than calling attention to the medical marijuana

23 provisions to the voters, it buries it at the end of

24 the fourth bullet point.  It certainly at a minimum

25 deserves its own bullet point.
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1              Second, we believe that some additional

2 language has to be added to it to more fully inform

3 voters.  For example, it says, "Authorize the use of

4 medical marijuana by any person regardless of age,"

5 okay.  Well, that's technically true regardless of

6 age; however, the amendment specifically provides

7 that if you are under the age of 21, parental or

8 legal guardian consent is required, okay.  Leaving

9 that language out misleads the voters.

10              Likewise, where it goes on to say "who

11 has certification for a debilitating medical

12 condition" is not adequately informing the voters.

13 We're not talking about anybody who just sits at a

14 desk and writes out a certification.  It is a medical

15 certification by an Ohio licensed physician who is

16 required to follow all of the usual ethical practices

17 of any -- that any physician in Ohio is required to

18 follow.

19              This should at a minimum also -- also

20 insert the words medical certification, the word

21 medical in front of certification, and the words by a

22 licensed Ohio physician after the word certification.

23              Regarding the fifth bullet point, this

24 language is simply a total distortion of what's in

25 the amendment.  The amendment, it takes what's a
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1 restriction in the amendment and turns it into saying

2 there is no restriction.  It tries to turn things on

3 its head, and it's done clearly for calculated,

4 political reasons.

5              The sixth bullet point, there's a couple

6 technical errors here, refers to a strong community

7 fund; however, the actual language is strong county

8 fund.  In addition, and this is not a technical error

9 but this is a more substantive error, while it

10 mentions the funding from these taxes can be or will

11 be used to fund the Marijuana Control Commission, it

12 fails to note what the law -- the proposed law

13 specifically provides to be paid for out of that

14 marijuana control fund.

15              And in particular what I'm referring to

16 is it provides that funding from that account will be

17 for the operating costs of the medical dispensaries

18 where medical marijuana would be sold because these

19 are nonprofit entities that are to sell the marijuana

20 and at affordable costs.

21              And so there may be operating

22 expenditures that are necessary in order to make

23 these enterprises successful enough in achieving the

24 mission of providing medical marijuana under a

25 certification from a licensed Ohio physician to
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1 anyone who needs it.

2              In addition, from this account, funds

3 are to be used to pay for mental health and addiction

4 prevention and treatment services.  That's not

5 limited, by the way, on addiction to any particular

6 drugs, but it's to -- it's required that spending be

7 done for mental health and addiction prevention and

8 treatment services.

9              And finally, it provides that the funds

10 in this account may be used as authorized by the

11 Commission to provide a program that would provide

12 low cost medical marijuana to qualifying patients who

13 cannot otherwise afford the full cost.

14              And while I do not have it listed in the

15 written objections, I would like to add another

16 objection while we're on this issue about the taxes.

17 The draft language does refer to the special tax

18 rates that apply, but what it fails to mention is

19 that there are express provisions requiring the

20 marijuana establishments, and by that, we're talking

21 about the grow facilities, the production facilities,

22 the retail stores, to pay all other taxes that

23 businesses pay.

24              They're going to pay the sales taxes,

25 they're going to pay property taxes and any other tax
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1 that is levied against businesses in general.  Now,

2 by only putting in here the special tax, it may lead

3 many readers of the ballot language to wonder if

4 that's the only tax they're going to pay.  And this

5 is not a question that people have to wonder about

6 because the amendment expressly requires them to pay

7 these additional taxes.  So we believe that that

8 should be added in as well.

9              With regard to the seventh bullet point,

10 it refers to marijuana testing facilities.  The

11 actual language is marijuana research and testing

12 facilities.  There is a reason that the amendment

13 provides for these to be -- these facilities to be

14 located near public colleges and universities because

15 of the research value that is provided by Ohio's

16 colleges and universities.  So the word research

17 should be added here.

18              Now, with regard to the eighth bullet

19 point, the language inserts the phrase with limited

20 authority to regulate the industry.  And it puts it

21 in parenthesis so that just in case you missed it the

22 first time, oh, yeah, look at what's in parenthesis,

23 okay.  That doesn't diminish that phrase; it actually

24 highlights that phrase.

25              And, again, that is a distortion because
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1 the actual amendment provides extraordinarily broad

2 powers to this Commission to regulate this industry

3 and sets forth the -- I'm just going to point to the

4 actual language.

5              It says, "The Commission shall adopt

6 rules to facilitate this section's implementation and

7 continuing operation."  It goes on to say, "Such

8 regulation shall include but not be limited to," and

9 then we have a very long paragraph of all the things

10 that it shall include, and I'm not going to spend

11 five minutes reading that.  You can take a look at it

12 yourself.  It's all there.

13              It tries to set forth as comprehensively

14 as possible all the things that it might have to

15 regulate, and just in case something was missed, the

16 introductory phrase says, "shall include but not be

17 limited to."  So it's highly misleading, the language

18 is, as is currently written because it makes voters

19 think that there's going to be limited authority,

20 limited regulation.

21              Those are my comments, my objections.  I

22 would add that we believe -- my clients believe that

23 the only way that we can fully inform the voters

24 regarding this issue is by making the ballot language

25 conform to the summary that was approved by Ohio
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1 Attorney General Mike DeWine as being a fair and

2 truthful summary.

3              Obviously, the Attorney General in

4 having to determine whether something is fair has to

5 consider whether it contains prejudicial language

6 because if it contained prejudicial language, it

7 would not be fair.  He has to consider whether

8 there's material omissions because if there were

9 material omissions, it would not be fair.

10              And in considering whether it's

11 truthful, he considers exactly what the language says

12 and compares -- in the summary and compares that to

13 the actual language in the petition.  So we would

14 respectfully ask that the Staff draft submitted be

15 rejected and that new language be adopted using the

16 Attorney General's approved summary.  Thank you.

17             CHAIRMAN HUSTED:  Thank you, Mr. McTigue.

18 Any questions of the witness?  Representative Clyde.

19             REPRESENTATIVE CLYDE:  Thank you,

20 Mr. McTigue.  Just a question about length.  One of

21 the concerns that I've heard in the past and

22 witnessed is lengthy issues tend to be a concern as

23 far as voter friendliness and just access issues with

24 how long the ballot can turn out to be and how user

25 friendly that is.
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1              Do you have any concerns about the

2 length that's presented here?  I know it's longer

3 than the other issues we considered, or do you not

4 think that we're getting into that territory of it

5 being too lengthy?

6             MR. McTIGUE:  Mr. Secretary,

7 Representative Clyde, is your question whether I have

8 concern about the length of the Secretary of State's

9 draft?

10             REPRESENTATIVE CLYDE:  Correct.

11             MR. McTIGUE:  Yes, I believe it's too

12 short.

13             REPRESENTATIVE CLYDE:  Okay.

14             CHAIRMAN HUSTED:  Additional questions?

15 Senator Faber.

16             SENATOR FABER:  To run through some of

17 this to make sure I'm clear on your objections, I'm

18 going to run through them in the order I marked them

19 on my paper, so if I go off your list, I apologize.

20 You first had issue with the term exclusive; am I

21 right on that?  No, you said corporations.  So if we

22 were to change that from corporations to landowners,

23 would that not be correct?

24             MR. McTIGUE:  Mr. Secretary, Senator

25 Faber, it would be more correct to say landowners,
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1 but my main point had to do with the fact -- with the

2 word exclusive.

3             SENATOR FABER:  Well, what's if it's

4 exclusive rights for commercial marijuana growth,

5 cultivation or extraction, isn't that true, the only

6 people who could do this commercial is exclusive

7 landowners?

8             MR. McTIGUE:  No, that's not true.

9             SENATOR FABER:  Who else can do it

10 commercially under your proposal?

11             MR. McTIGUE:  The -- Well, let me ask you

12 for a clarification.  Are you keeping in the language

13 about the ten predetermined sites?

14             SENATOR FABER:  Yes.

15             MR. McTIGUE:  Well, that's the problem

16 here, you see.

17             SENATOR FABER:  Well, let me get to my

18 language changes.  First, my suggestion would be we

19 leave endow exclusive rights for commercial marijuana

20 growth, cultivation, extraction self-designated

21 landowners, although I believe all those landowners

22 are currently incorporated or have created a

23 corporate type structure for ten predetermined

24 parcels listed on -- and one additional parcel that

25 may be allowed for in four years.
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1              I believe that is inclusive and totally

2 complete.  The language in the constitutional

3 amendment does allow one additional parcel, not

4 parcels as you indicated in your text, but one

5 additional parcel after four years.  Am I right on

6 that?

7             MR. McTIGUE:  Secretary Husted, Senator

8 Faber, there can be one additional one after four

9 years, but there can be additional ones after that as

10 well based upon the annual audits.

11             SENATOR FABER:  I didn't see that.  I saw

12 one after four years, and it didn't say -- I didn't

13 see additional after that.  So unless I misread it,

14 I'll allow you to direct me to that.

15              Going on to the next issue, you have an

16 issue with the term recreational.  What exactly would

17 you consider personal use other than recreational if

18 it's not medical?

19             MR. McTIGUE:  Personal use is using a

20 product.  We don't say I'm going to the grocery store

21 to buy some pasta for personal use, okay, or for

22 recreational use.  You're putting -- You're putting

23 terms in that are only there for argumentative

24 purposes.

25             SENATOR FABER:  Well, I disagree with
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1 that assessment, Mr. Secretary, I would argue that

2 the whole debate under marijuana has been what type

3 of use are you going to allow for marijuana.  Is it

4 medical or is it for recreational?  That's the debate

5 that's out there in the community.  What if we

6 changed the term recreational to personal use for any

7 purpose, would that not be complete and accurate?

8             MR. McTIGUE:  Personal -- Yes, for any

9 lawful personal use.

10             SENATOR FABER:  Personal use for any

11 purpose.  If I want to get into lawful, I would add a

12 provision here --

13             MR. McTIGUE:  It would be better.

14             SENATOR FABER:  -- I would add a

15 provision here if we want to get to lawful, I would

16 add a provision that would say despite the existing

17 and continuing federal ban on the use of marijuana

18 and the sale, cultivation of marijuana, people are

19 proposing to do this, but that's another issue that

20 we can go into on lawful.

21              But the next paragraph, you talk about

22 marijuana, that's the third bullet point.  If we were

23 to add a provision that described what medical

24 marijuana-infused products would be, would you agree

25 that that would be more complete?
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1             MR. McTIGUE:  Well, Secretary Husted,

2 Senator Faber, I actually didn't make any comments on

3 the third bullet point.

4             SENATOR FABER:  Oh, I'm sorry.  That may

5 be my notes.

6             MR. McTIGUE:  That's the one I passed on.

7             SENATOR FABER:  You skipped on that.  You

8 didn't want that.

9              The next would be the fourth bullet

10 part, and I understood your objection on over 21.

11 Did I understand that?  You distinguished over the

12 age of 21 not to include somebody who's 21.  So if we

13 changed that wording to at least 21, would that take

14 care of your concern there?

15             MR. McTIGUE:  Well, yes, that would be

16 accurate then.

17             SENATOR FABER:  Okay.  Then going on in

18 that sentence, if we take your suggestion and add the

19 word possess, use before the word share, that would

20 take care of your concern on that issue as well?

21             MR. McTIGUE:  On that particular issue,

22 yes.

23             SENATOR FABER:  Then we could delete the

24 ounces of useable, so we could just say ounces of

25 home grown marijuana, that would eliminate
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1 duplication.

2              On the one, two, three, four, five,

3 sixth bullet point, you wanted to add, and I think I

4 got this right, one, you wanted to fix the county,

5 community to county.  I think that's an accurate

6 change.  I think that fixes that problem.  But you

7 wanted to make a reference in addition to other

8 ordinary business taxes; is that what I hear you

9 saying?

10             MR. McTIGUE:  Yes, that they're required

11 to pay all other taxes that businesses have to pay.

12             SENATOR FABER:  So if you just say these

13 entities would continue to be required to pay

14 additionally all other business taxes, would that not

15 be accurate?

16             MR. McTIGUE:  I'm sorry, could you repeat

17 that?

18             SENATOR FABER:  If we said such

19 facilities are going to be required to pay all other

20 business taxes, would that not be accurate?

21             MR. McTIGUE:  That would be accurate, all

22 other business taxes.

23             SENATOR FABER:  If we were to add -- And

24 you get into this great debate on bullet point -- the

25 last bullet point.  Wouldn't I be accurate to add as
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1 a preference to that, a statement that says limits

2 the ability of the legislature and local governments

3 from regulating the manufacturing, sale, distribution

4 and use of marijuana and marijuana products as a

5 preference to this creating a new governmental

6 agency?  Wouldn't that also be accurate?

7              Doesn't your proposal limit the ability

8 of the legislature and local governments from

9 regulating the manufacture, growth, sale,

10 distribution and use of marijuana?

11             MR. McTIGUE:  Well, Secretary Husted and

12 Senator Faber, if you were going to include language

13 like that so that people are not confused, you have

14 to specify how or specifically where the General

15 Assembly is limited.

16              For example, if the people approve this

17 amendment, the amendment authorizes the personal use

18 of marijuana, it authorizes medical marijuana.  The

19 General Assembly is not above the Constitution, so it

20 would have to follow the Constitution.  You would

21 also, I think, have to include language where we

22 specifically direct the General Assembly to pass laws

23 regarding certain issues here.

24             SENATOR FABER:  I would argue the term

25 limits, therefore, encompasses.  There's something
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1 here if people want to go look at the specifics,

2 they're on notice to go look at specifics, but I

3 think the term limits is accurate because both the

4 legislature and the local governments are limited in

5 their ability to do those things.  But that's another

6 question beyond your -- Those were --

7             MR. McTIGUE:  Well, Mr. Secretary,

8 Senator Faber, I think it would be if you want to get

9 into talking about limits, well, you know, let's do

10 the full story here.  When we say that it creates a

11 state government agency called the Marijuana Control

12 Commission with broad regulatory powers over the

13 industry in some limits, if you want to have one

14 side, put the other side in and be fair about it.

15 Sorry.

16             SENATOR FABER:  I appreciate your

17 advocacy.  I appreciate you coming in and giving us

18 suggestions.

19             MR. McTIGUE:  Thank you.

20             SENATOR FABER:  It always helps when we

21 have details that we can understand what your

22 concerns are.

23             MR. McTIGUE:  Thank you.

24             CHAIRMAN HUSTED:  Additional questions?

25 Thank you, Mr. McTigue.
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1             MR. McTIGUE:  Thank you.

2             CHAIRMAN HUSTED:  At this time, we have

3 Mr. Larry James who also is representing

4 ResponsibleOhio.  Mr. James, welcome.

5             MR. JAMES:  Mr. Secretary, members of the

6 panel, my name is Larry James, and I'm presenting on

7 behalf of Andy Douglas of the law firm Crabbe, Brown

8 and James.  I won't beat the horse.  I think Don's

9 done an excellent job of detailing the concerns.  I

10 would echo his recommendation about going to the

11 summary of the Attorney General.  I think that's

12 accurate, I think it's fair, and I think it's the

13 most objective format.

14              You have those written comments before

15 you.  I would also direct you to the other memo that

16 Mr. McTigue has put before you, and that is the

17 ballot language standard that I assume and I regret

18 that probably we will be having these arguments with

19 the Supreme Court.

20              The other thing from my observation in

21 order, just an observation is, rather than trying to

22 piecemeal and cut and paste the language, we got this

23 late last night, so we didn't have adequate time to

24 look at it, to look at all the legal implications

25 that have been raised including those that related to
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1 the earlier proposal under No. 2, but you have the

2 ballot language standard that's set out by the

3 Constitution.

4              I thank you for your consideration, and

5 I would strongly suggest going back to the Attorney

6 General's summary, and I'll stand for any questions

7 you have.

8             CHAIRMAN HUSTED:  Thank you, Mr. James.

9 Any questions for Mr. James?

10             MR. JAMES:  Thank you.

11             CHAIRMAN HUSTED:  Thank you.  We have

12 Elizabeth Smith from Ohio Against -- I can't read....

13             MS. SMITH:  Ohioans Against Marijuana

14 Monopolies.  Sorry the space is small.

15             CHAIRMAN HUSTED:  You're an opponent of

16 the legislation, so thank you for being here and

17 please proceed.

18             MS. SMITH:  Thank you very much,

19 Mr. Secretary, members of the Board.  I am Elizabeth

20 Smith.  I'm with the firm Vorys, Sater, Seymour and

21 Pease, and I am representing Ohioans Against

22 Marijuana Monopolies.

23              Let me first point out that we believe

24 that the ballot language that has been proposed is

25 actually very fair and accurate.  While we have some
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1 suggestions and some comments about it, I would

2 commend the Staff actually in its very hard work in

3 taking an amendment that is quite long, about 7,000

4 words, and is somewhat confusing and trying to make

5 it as clear as it possibly can be.  So I want to

6 start with that premise, moving on to the specifics

7 and attempting to address as well what Mr. McTigue

8 has raised.

9              Mr. McTigue has raised the concern about

10 the exclusive rights for the marijuana growth,

11 cultivation, et cetera.  We believe that what this

12 amendment is about is about marijuana monopolies,

13 oligopolies and cartels, and that the exclusive right

14 is being granted as set forth in that amendment to

15 owners of ten specific parcels.

16              Those parcels are delineated.  There can

17 be no more purpose than that grand delineation of

18 those parcels, and that that is who the right to

19 grow, cultivate and otherwise commercially develop

20 marijuana.  That is the purpose for that language.

21              I agree with President Faber that I do

22 not see anyplace else where there is a grant for

23 additional licenses except for the language about the

24 four years and one additional license.

25              I would point out that there is some
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1 language in the amendment that talks about the

2 Commission considering whether or not there is

3 increased demand, but that does not talk about

4 increasing the number of sites and parcels.

5              The second bullet point, permitting the

6 sale of recreational marijuana, we would assert that

7 adding the language of marijuana infused products

8 would be appropriate in that second bullet point and

9 that we do agree with the delineation of 1,100

10 locations statewide.

11              Mr. McTigue deposited that that was cap

12 or a limit.  I do not see how that is a cap or a

13 limit as based on one in 10,000 people based on

14 Ohio's current population.  I guess he is assuming

15 that Ohio's population is not going to grow.  So the

16 1,100 locations, approximate 1,100 locations we

17 deposit is absolutely correct and should be in there

18 in order to allow the voter to have -- the citizen to

19 have accurate information as to what this means.

20 1,100 sites is about three times the amount of

21 Starbuck locations that we have.  And we all think

22 that Starbucks is located on every corner as we pass

23 by.  It is there to give perspective.

24              Point No. 3, legalizing the production

25 of marijuana-infused and medical marijuana-infused
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1 products, let me point back that -- Let me just stop

2 for a minute.  Point 2, he raised an objection to the

3 use of the word recreational marijuana, and I think

4 it was correctly pointed out.  That is the debate.  I

5 don't know what other use there is.  It is medical or

6 it is recreational.

7              Cigarettes, not a comparison.  We don't

8 smoke cigarettes for medicinal purposes.  Quite the

9 opposite.  So the use of the word recreational gives

10 a fair depiction to the Ohio citizens as to the other

11 purpose for which this marijuana monopoly is being

12 requested.

13              We would assert that for bullet No. 3,

14 that the addition of the word edibles, including the

15 use of edible products, would be appropriate in order

16 to fairly tell the voters, not all of whom understand

17 what marijuana or marijuana-infused products all

18 encompasses.

19              The use of the word edibles indicates,

20 as has been stated, that marijuana will be put into

21 commercial products, will be put into brownies,

22 cookies, lollipops, candy, et cetera.  That is

23 something that the voter needs to know.

24              When we get to bullet point 4, and

25 there's already been a lot of discussion about that,
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1 the only thing I would point out is -- and this is

2 grammatical, so excuse me -- but the parenthesis that

3 follows the flowering marijuana plants, we would

4 state that that end paren needs to be moved back

5 right after the word for recreational use because the

6 way the sentence reads now, it looks as if the -- the

7 description of the eight ounces of useable homegrown

8 marijuana for recreational use, plus one ounce of

9 purchased marijuana for recreational use, plus four

10 homegrown flowering marijuana plants, the four

11 homegrown flowering marijuana plants are not part of

12 the one half or the over one half pound of marijuana;

13 otherwise, it looks like it's part of the one half

14 pound.

15             SENATOR FABER:  Go through that again.

16             MS. SMITH:  Absolutely.  Currently the

17 sentence reads that the eight ounces of marijuana and

18 the one ounce of purchased marijuana for recreational

19 use and the four homegrown flowering marijuana plants

20 all modify this over one half pound of marijuana.

21              And that we would say that that

22 parenthesis at the end of flowering marijuana plants

23 needs to be moved back about five words to follow for

24 recreational use paren, plus four home grown

25 flowering marijuana plants.  Does that seem clear?
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1             CHAIRMAN HUSTED:  Yes.

2             MS. SMITH:  Okay.  Thank you.  Bullet

3 point 5, Mr. McTigue stated that he felt that it was

4 inaccurate and then perhaps misleading.  We would

5 state that we believe it is confusing and perhaps

6 contains an error.  And we do have some proposed new

7 language which we would like to be able to pass out

8 if that is permitted.

9             CHAIRMAN HUSTED:  Sure.

10             MS. SMITH:  Thank you.  What we've put

11 forth here in an attempt to sort of bring it all

12 together, first is your current draft language at the

13 top, the amendment language and then we've

14 highlighted points to the amendment language.

15              We believe that the proposed Staff

16 language changes the emphasis of the proposed

17 amendment provision to state that it allows what we

18 might consider to otherwise be protected places to

19 come to the marijuana establishment.  That's the way

20 we believe that the language reads now.

21              We believe that the point of the

22 amendment is to allow the building or establishment

23 of a marijuana facility within a thousand feet of the

24 protected place, that is, the school, the house of

25 worship, the daycare center after January 15, 2015 or
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1 after a license is granted.

2              That is, if a new church goes up or a

3 new school is built after those dates, you can put a

4 marijuana establishment next door.  That's what this

5 proposed amendment states.  We believe that that is

6 material and that a voter, an informed Ohio citizen

7 needs to know that when they go to vote on this

8 proposal.

9              The point of the proposed amendment is

10 clear that the prohibition is intended to apply only

11 if your house of worship or your school or your

12 daycare center was in existence before January 15,

13 2015 or before the license is sought.  So we propose

14 that the language at the bottom of our handout would

15 be a better version and would be clearer to the Ohio

16 citizens.

17              We have one addition that we think also

18 would be significant.  It is short.  And with your

19 permission, I would also like to point -- would like

20 to pass it out if that is appropriate, Mr. Secretary.

21             CHAIRMAN HUSTED:  Sure.

22             MS. SMITH:  We would propose that this

23 additional paragraph be inserted after bullet point

24 5, and that is, that the proposed language, the

25 proposed amendment would prohibit any local or state
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1 law, including zoning laws, from being applied to

2 prohibit the development or operation of marijuana

3 growth, cultivation and extraction facilities, retail

4 marijuana stores and medical marijuana dispensaries

5 unless the area is zoned exclusively residential as

6 of January 1, 2015 or as of the date that the

7 application for a license is first filed.

8              We believe that it's important that Ohio

9 citizens understand that they cannot zone out of

10 existence in their cities or in their counties a

11 marijuana establishment.  It is true that precincts

12 are to vote on establishments.  They cannot zone out

13 all establishments in their cities or counties or

14 townships.

15              We point out that there is no mention

16 that zoning laws cannot be used to prohibit retail

17 stores or other establishments currently in the

18 draft, and we would offer this for your

19 consideration.

20              Bullet point 6 regarding the special tax

21 rates, Mr. McTigue mentioned that he felt that it

22 also should be included in the -- in the language

23 that all business taxes would also be paid.

24              And while there is language indeed in

25 the proposed amendment, we want to make perfectly
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1 clear -- And I would just in correction to something

2 that Mr. McTigue said, Mr. McTigue stated that sales

3 tax would be paid.  Sales tax is not paid by

4 businesses; it is collected by businesses.  It is

5 paid by the consumer.  This proposed constitutional

6 amendment does not talk about sales tax.

7              We would also point out that additional

8 language, if it is deposited that such facilities and

9 stores shall also pay the other state and local

10 taxes, assessment fees and charges that apply to

11 businesses, that it should also be pointed out that

12 no additional taxes shall be levied on the

13 operation's revenue or distributed income of a

14 marijuana establishment.

15              That is, that the owner of the marijuana

16 establishment does not pay tax on his or her

17 distributed income.  That is a major change to what

18 is current in Ohio law.  Partners, members of LLCs

19 pay taxes on their distributed income.  This is

20 something that is -- that the owners of these

21 marijuana establishments are not going to be paid.

22 It is clear in the amendment.

23              And I think, finally, we would agree

24 that with bullet point 8, that the Marijuana Control

25 Commission does have some limited authority.  I think
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1 when one considers the fact of federal regulations

2 and we consider employment laws and we consider the

3 whole panoply of other things out there, this

4 Commission is only going to be able to do exactly

5 what is set forth in the proposed amendment.

6              In conclusion, I would simply say that

7 Ohio voters have an absolute right to have clear

8 language on their ballot, and that they have an

9 absolute right to know that they will be granting

10 exclusive rights a monopoly for the growth and sale

11 of recreational and medical marijuana and marijuana

12 edibles such as cookies, candies and lollipops; that

13 there is only limited regulation by the state as

14 permitted in the amendment; that they cannot zone the

15 industry out of their towns or counties; that those

16 who own the establishments do receive preferential

17 tax treatment; that there will be 1,100 retail

18 locations, again, more than the Starbucks and

19 probably McDonald's; that an individual can have nine

20 ounces of marijuana at any one time, one ounce of

21 commercial marijuana, eight ounces of homegrown.

22 They need to know that.  That's about 500 cigarettes

23 or joints.

24              And that if we build churches, schools

25 and daycares in the future, which we undoubtedly
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1 will, that a marijuana establishment can build right

2 next door.  That's what the citizens need to know.

3 We believe otherwise that what the Staff has done is

4 fair and accurate.  I am willing to entertain

5 questions.

6             CHAIRMAN HUSTED:  Thank you.  I have a

7 question regarding the first bullet point and

8 something that's been covered by Mr. McTigue.  In

9 reference to the issue of exclusive, it is your read

10 of the amendment, is that an accurate term or is it

11 almost exclusive but not totally exclusive, or would

12 another word, say, as preferential be a more accurate

13 word to use in that particular circumstance?

14             MS. SMITH:  I think exclusive is

15 accurate.  Exclusive doesn't mean ten.  It might mean

16 20.  Exclusive means a limited set of people,

17 something that is not available to the general

18 public.  So from that standpoint, exclusive, we

19 believe, is accurate.

20             CHAIRMAN HUSTED:  Okay, thank you.

21             MS. SMITH:  I'm sorry, did you also ask

22 me a question about personal?  Maybe I didn't --

23             CHAIRMAN HUSTED:  I did not, but I'm sure

24 someone else might.  So, are there other questions?

25 Senator Turner.
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1             SENATOR TURNER:  Thank you, Mr. Chairman.

2 I just wanted to emphasize the draft changes that you

3 gave to us.  Do you have any objection to the

4 Attorney General's summary being the basis for the

5 language?

6             MS. SMITH:  You know, I apologize, I've

7 not read the Attorney General's summary.  So I

8 thought I had, but I guess I have not read the right

9 summary, so I'm not even sure how long or how

10 short -- Oh, you did mislead me, let the record

11 reflect.  Yes, actually, and I think that probably

12 rather than go through everything, I think, suffice

13 it to say that I think we would have an objection to

14 that.  Probably I think essentially for the same

15 reasons that we've just gone through and the use of

16 certain language.

17             SENATOR TURNER:  Just one other point.

18             CHAIRMAN HUSTED:  Senator Turner.

19             SENATOR TURNER:  Even though Mr. McTigue

20 and Mr. James, especially Mr. McTigue, laid out the

21 Attorney General's rationale for that summary in

22 terms of no prejudice, material omissions and

23 truthfulness is what the Attorney General uses for

24 the summary, and that's still not good enough?  Maybe

25 good enough is not the right word, but that does not
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1 satisfy you?

2             MS. SMITH:  Here's the problem with that,

3 and that is that in the proposed amendment itself,

4 there are some inconsistencies.  And if the proposed

5 amendment itself includes a summary, not the Attorney

6 General's summary, I'm talking about another summary

7 that's actually in the proposed amendment, and that

8 summary in and of itself is not accurate, it doesn't

9 reflect the same terms as later on in the body of the

10 amendment.

11              So from that standpoint, if I look at

12 what the Attorney General has written and the

13 Attorney General's summary of that, that would be

14 part of the problem, because of the length of it and

15 because of those internal inconsistencies in the

16 amendment itself.  Yes.

17             CHAIRMAN HUSTED:  Let me just offer one

18 thought on that, Senator Turner.  The problem from

19 the practicality point of view is the length of the

20 ballot, and particularly in Cuyahoga and Lorain

21 Counties where they have to be bilingual, the size of

22 the ballot would be enormous.

23              And as a practical matter, I think it

24 would not serve the voters well to use that from an

25 elections administrations point of view, although I
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1 have no disagreement with it in terms of its

2 accuracy.  Senator Faber.

3             SENATOR FABER:  Well, I don't necessarily

4 disagree with its accuracy.  I have a disagreement

5 with it's confusing.  It was drafted by the people

6 who were putting forth the initiative.

7              And I can just go to Paragraph 2 of the

8 summary and where it says, "...or issue a license",

9 we just heard Mr. McTigue tell us that they could

10 issue multiple licenses.  So at a minimum, I must be

11 reading this either confusing or he's incorrect.  So

12 that's one example as you go through and read these

13 summaries in Paragraph 2 where it talks about ten

14 specific sites.

15              So, look, they chose the order in their

16 summary as to what to emphasize and deemphasize.  And

17 some of the stuff that they didn't like was buried in

18 the back.  If you're asking a voter to go into a

19 ballot and read five pages standing at the ballot

20 box, and that looks like about 8-point type, to put

21 it up in normal type, you're probably talking ten

22 pages, I think you're going to impress yourself that

23 the voters, A, are going to have the time to read

24 that through, and two, going to have the ability to

25 understand some of these nuances that apparently
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1 Mr. McTigue and I don't agree on when it comes to the

2 summary.

3              So that's why I have a summary that's

4 drafted by the advocates which there's a legal

5 interpretation that the Attorney General may be

6 accurate, but it certainly wasn't in there as

7 confusing.  So that be would be my argument about all

8 five pages single spaced, and I'm pretty sure this is

9 pretty close to 8-point type.

10              So let me ask you a couple questions.

11 In one of the provisions, the last bullet point on

12 the Secretary's draft, I would propose that we add

13 the words "limits the ability to the legislature or

14 local governments from regulating the manufacture,

15 growth, sale, distribution and use of marijuana or

16 marijuana products."  Would you disagree with that

17 statement as being accurate?

18             MS. SMITH:  I would agree that it is

19 accurate.

20             SENATOR FABER:  Because then when you

21 talk about the new state government agencies to

22 create for the Marijuana Control Commission to

23 regulate the industry, I think that's accurate.  I

24 think that takes into consideration that issue.

25              Do you disagree with Mr. McTigue's
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1 statement where it says, "Endow exclusive rights for

2 marijuana growth...", that needs to be limited to

3 commercial?  Because I think you used the right, that

4 it does allow private growth.

5             MS. SMITH:  I believe that the use and

6 the insertion of the word commercial would be fair

7 because I think because of the additional provision

8 where we talk about the actual -- the second

9 provision, permitting the retail sale of recreational

10 marijuana, I think that takes care of our concerns.

11             SENATOR FABER:  Well, there seems to be

12 some disagreement about the one additional location

13 may be allowed in four years, as to what that means.

14 It is in their summary, it says, "Provides ten sites,

15 specific locations for Commission licensed marijuana

16 growth."  That's what their summary says, Paragraph

17 2.  Now, it does go on to say it prevents relocation

18 or issue an additional license, a license on down

19 there, but my question is, is it not accurate at the

20 time this is passed that it permits 10, not 11, 10?

21             MS. SMITH:  Yes, absolutely.

22             SENATOR FABER:  Mr. McTigue made a good

23 point, I thought, about the at least 21 versus over

24 21.  Do you have any issue with that change?

25             MS. SMITH:  No.
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1             SENATOR FABER:  Do you have any issue

2 with his suggestion that we add the word use?

3             MS. SMITH:  No.

4             SENATOR FABER:  You proposed language

5 fixing the issue on locations, and I agree with your

6 reading, and I read it the same way.  It allows

7 anything after January 1st, 2015 then to be located

8 at anything that was not pre-existing.  I think

9 that's an important distinction.  I think he is

10 right, that what they were trying to do, I presume --

11 that's always dangerous when I presume -- is allowing

12 them to get located and then not making them move if

13 somebody builds a school next to them, but that's not

14 the way they worded it.

15              What it says, unless it was there on

16 January 1st, 2015, they can go anywhere they want,

17 including into residentially zoned areas.  So if a

18 new subdivision is developed now, my read is that

19 they can put a marijuana location in Joe's house in

20 the middle of that subdivision; am I wrong on that

21 read?

22             MS. SMITH:  No, you're right.  If a

23 license has been granted and somebody wants to build

24 a subdivision, you're correct.

25             SENATOR FABER:  Well, since they used
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1 January 1st, 2015, if a new subdivision were platted

2 and built today, they can -- Joe's house can now be a

3 marijuana distribution facility in the middle of a

4 residential neighborhood; am I right on that?

5             MS. SMITH:  Was built today... The only

6 hesitation I have is because it says if after

7 January 1, 2015 or after a license has been granted,

8 and I'm assuming that that takes into account a later

9 period of time but otherwise --

10             SENATOR FABER:  Say January 1st, 2017,

11 somebody's granted a license, Joe's house can then be

12 a marijuana distribution --

13             MS. SMITH:  You're right.

14             SENATOR FABER:  -- in the middle of a

15 subdivision?

16              And it trumps -- As I read this, am I

17 right, that it trumps all other land use

18 restrictions, deed restrictions, subdivision

19 restrictions, everything else?

20             MS. SMITH:  That's correct.

21             SENATOR FABER:  I think most homeowners

22 would like to know that.  Do you think that's

23 important?

24             MS. SMITH:  Absolutely.

25             SENATOR FABER:  I would assume somebody
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1 buys in New Albany, they would be a little concerned

2 if Joe's Marijuana and Pot Shop opens next door to

3 them because Joe wants to meet his New Albany rent

4 payments.

5             MS. SMITH:  Yes.

6             SENATOR FABER:  Going on to the next

7 bullet point, you agree that the county fund --

8 community fund needs to be changed?

9             MS. SMITH:  Yes.

10             SENATOR FABER:  You talked about sales

11 taxes, and Mr. McTigue raised an important point.  I

12 think their language does require them to pay

13 ordinary business taxes.  How do I word that and deal

14 with your sales tax issue?  Do you have a suggestion,

15 or do you think it needs to be worded?  If it didn't

16 include all the other things they have to comply with

17 like fire codes and other things.

18             MS. SMITH:  The amendment itself doesn't

19 address sales tax.  It just simply doesn't address

20 it.  And, again, because the amendment talks in terms

21 of what taxes the businesses will pay, and

22 technically businesses don't pay the sales tax; the

23 consumer does.

24             SENATOR FABER:  No, I understand that

25 argument and I agree, but as I look at Mr. McTigue's
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1 argument, his argument is if you're gonna mention the

2 15 percent tax, you need to also mention that

3 businesses pay other taxes as well.  Do we need to do

4 that or not?

5              And I'm trying to wrestle with this

6 distinction.  We don't also say that they're going to

7 have to pay property taxes, we don't also say that

8 they're going to have to do other things.  I guess my

9 question is, we don't say they have to comply with

10 the fire code either, and we don't say they have to

11 comply with the wage and hour laws.  I assume they

12 do.  I didn't see any exemption in there.  Maybe

13 there's one that I missed.  I didn't see one that

14 they have to comply with the labor laws and all the

15 other things that are state laws.  We don't say that

16 they comply with everything else other than they get

17 this tax rate in addition.

18             MS. SMITH:  No, I agree, I don't think

19 that that additional detail is something that is

20 necessary to a complete understanding of what this

21 amendment is going to do.

22             SENATOR FABER:  And then my last

23 question, Mr. Secretary, there was a question about

24 marijuana testing facilities, and he said research

25 and testing facilities near colleges and
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1 universities.  Do I need to put the word research in

2 there or does it matter?  I don't know that it

3 matters one way or another.

4             MS. SMITH:  I don't know if it matters

5 one way or the other, but I would not have a problem

6 with that.

7             SENATOR FABER:  I think I picked up on

8 most of his highlights.  I just want to make sure

9 that stuff that he brought up that I thought were

10 helpful, that we make sure there was no objection to

11 them.

12             MS. SMITH:  Mr. Secretary, could I add

13 one very quick point?

14             CHAIRMAN HUSTED:  Sure.

15             MS. SMITH:  And that is the use of the

16 word personal which I forgot that I wanted to say

17 something about.  We believe that personal is not the

18 correct word to use here because the proposed

19 amendment specifically allows that marijuana can be

20 shared with another adult over the age of 21,

21 assuming in the household.  The fact that it can be

22 shared frankly vitiates the use of the word share --

23 personal because personal means one person, that's

24 it.  It doesn't include sharing, so we would object

25 to that word.  And, again, we think the use of the
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1 word recreational is much more appropriate.

2             CHAIRMAN HUSTED:  Okay, thank you.  Are

3 there any additional questions?

4             (No response.)

5             CHAIRMAN HUSTED:  Thank you for your

6 testimony.

7             MS. SMITH:  Thank you.

8             CHAIRMAN HUSTED:  At this point in time,

9 we are going to take a 15-minute recess without

10 objection.

11             (Recess taken.)

12             CHAIRMAN HUSTED:  We're calling the

13 Ballot Board back to order.  At this time, I would

14 like to call on Senator Faber to review some

15 revisions to the initial petition language that was

16 being -- ballot language that was being considered.

17 Senator Faber.

18             SENATOR FABER:  Thank you, Mr. Secretary.

19 I would move the amendments to the Secretary's

20 proposed constitutional amendment language, and I'll

21 go through them in turn.  They are in front of the

22 members.

23              One should read, "Endow exclusive rights

24 for commercial," add the word commercial, change the

25 word "corporations" to "landowners" and add the term



Excerpt of Meeting

Armstrong & Okey, Inc., Columbus, Ohio (614) 224-9481

100

1 "one additional location may be allowed in four

2 years."  Again, these changes are in response to

3 testimony we received that we thought helped clarify

4 and make this more accurate and inclusive.

5              On bullet point No. 3, add the term

6 "legalized production of marijuana-infused products

7 including edible products constitutes sprays,

8 ointments and tinctures and medical marijuana-infused

9 products by marijuana product manufacturing

10 facilities."  This takes language directly out of the

11 definitional section of the amendment.

12              I would argue that as an amendment,

13 maybe you could then eliminate the whole concept of

14 medical marijuana infused because I don't think

15 there's any difference between marijuana infused and

16 medical marijuana infused as it being duplicative.

17 So I would propose that we eliminate the term medical

18 marijuana infused as well and products by.  I think

19 it would make it read, "Products including edible

20 products concentrates, sprays, ointments and

21 tinctures by marijuana product manufacturing

22 facilities."  Leave the word by.

23              Next bullet point, I would propose we

24 change the term, "allow each person 21 years of age

25 or older."  That fixes the age thing identified by
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1 Mr. McTigue which was a correct.  I would think we

2 would add the word use that Mr. McTigue suggested,

3 but when you look at the definition, you then need to

4 add transport to that as well because it is also in

5 their definition.

6              The suggestion was to move the

7 parenthesis bracket, and that was also included here,

8 moving it back five words.

9              The next bullet point is a completely

10 new bullet point that was suggested.  It reads,

11 "Permits marijuana growing, cultivation and

12 extraction facilities, product manufacturing

13 facilities, retail marijuana stores and not for

14 profit medical marijuana dispensaries to be within

15 one thousand feet of a house of worship, a publicly

16 owned library, a public or chartered nonpublic

17 elementary or secondary school or child daycare

18 center, playground that is built after January 1st,

19 2015 or after the date the marijuana operation

20 applies for a license to operate."  I think that is

21 completely correct and it fixes the incorrect

22 provisions of the prior statute.

23              Next is also a new paragraph that says

24 prohibit any local or state law, including zoning

25 laws from being applied to prohibit the development
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1 or operation of marijuana growth, cultivation or

2 extraction facilities, retail marijuana stores,

3 medical marijuana dispensaries unless the area is

4 zoned exclusively residential as of January 1st, 2015

5 or as of the date the application for license to file

6 for the first marijuana amendment.  That again takes

7 directly out of the language and deals with the

8 Mr. Jones pot shop inside a residential neighborhood.

9              Next is the last paragraph where we

10 address the issue limits the ability of the

11 legislature and local governments from regulating --

12 of the legislature from regulating the manufacturing,

13 sales, distribution of marijuana and marijuana

14 products period.  That clarifies that provision.

15              Those are the proposed changes that I

16 would offer as an amendment.  We need a second.

17             MR. MORGAN:  Second.

18             CHAIRMAN HUSTED:  We have a motion and a

19 second.  And in your explanation -- I will clarify

20 that I believe that in your explanation that you had

21 asked for additional language to be deleted in the

22 draft that we have here.  And so instead of working

23 from an amended document, I've asked legal counsel to

24 go in and redraft this reflective of your comments so

25 that every member has the actual language that will
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1 be used in front of them so that we are not operating

2 from an amended piece of paper.

3             SENATOR FABER:  Always one step ahead of

4 me, Mr. Secretary.

5             CHAIRMAN HUSTED:  We'll get that done so

6 that every member has the accurate information.

7              At this point in time, I have -- I first

8 had a request from Mr. McTigue to offer some

9 comments, and so I will give him the opportunity to

10 do so at this time if he still wishes.

11             MR. McTIGUE:  Thank you, Mr. Secretary.

12 I just had a couple comments in rebuttal to some

13 points raised by Miss Smith.  One, she spent

14 considerable time and even proffered some language

15 regarding the language -- about the location of

16 marijuana facilities within a thousand feet of

17 churches, schools, et cetera.  The problem here with

18 the language -- and I'm looking to see how you have

19 it now in this amended version....

20             CHAIRMAN HUSTED:  Take your time.

21             MR. McTIGUE:  Yeah, I see it.  Here's the

22 problem, okay, you're talking here in your new

23 version says permits the facilities to be within one

24 thousand feet of a house of worship, et cetera, that

25 is built after January 1, 2015.  The amendment
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1 doesn't permit that.  The amendment is silent about

2 that.  The amendment neither permits it, nor

3 prohibits it.

4              What it does is it has a prohibition

5 with regard to where these facilities could be

6 located with regard to anything that exists as of

7 that date.  But after that date, the amendment is

8 silent.  It doesn't contain either any express

9 prohibition or express authorization.

10              So I think that if you're going to be

11 fair about this language and if you want to say

12 something about it, then what you should say is that

13 the amendment neither permits nor prohibits because

14 you're going outside of the actual language that's in

15 the amendment to put in some interpretation.  And so

16 if you want to be fair, then it should basically --

17 it should say that the amendment neither permits nor

18 prohibits if you feel the necessity to cover that

19 point with regard to locations where we have churches

20 and schools within a thousand feet after January 1,

21 2015.

22              I would also just -- The other thing I

23 wanted to note, too, is I didn't quite understand

24 Miss Smith was objecting to the word personal.  I was

25 objecting to the word recreational, and she was
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1 objecting to the word personal.  I'm not really sure

2 what the basis of her objection is.

3              But I would like to say that we don't --

4 when it comes to, say, liquor laws, you don't see

5 anything in the Revised Code or in the Constitution

6 about recreational use of alcohol.  So why are we

7 inserting the word recreational here when it's

8 nowhere in the proposed law?

9              Let me add one more thing that's not in

10 rebuttal but based on the new version of the draft

11 language that I think is a very egregious error, and

12 that's in the fourth bullet.  I mentioned this

13 before, so this is not new, but it's so egregious

14 that I feel the need to bring it up again.

15              It basically -- It says, not basically,

16 it says allow each person 20 years -- 21 years of age

17 or older to purchase -- I'm going to skip the rest of

18 the language right now -- it says to purchase over

19 one half ounce of marijuana.  That's not true.

20 There's expressed prohibitions on purchasing home

21 grow.  It can't be sold.  It can't be purchased.

22              All purchasing under this amendment by

23 its expressed terms has to be done at a retail store

24 which is the one ounce.  So this problem has not been

25 fixed because this says to the voter I can go and
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1 purchase a half a pound of marijuana, and that's just

2 not true.

3              Now, the last thing I would say, I know

4 that some questions were raised maybe about the

5 Attorney General's version being very long.  You,

6 yourself, Mr. Secretary, addressed the question about

7 how long the ballot would be.

8              Well, there is another way to resolve

9 this issue, and that is to go to the summary that was

10 approved by the Attorney General and adopt as the

11 ballot language Division A of the proposed amendment

12 which is a summary of the amendment itself.  It is a

13 summary of -- It is a summary of the amendment that

14 essentially has been approved by the Attorney General

15 as well when he approved our summary involving

16 detailed provisions.

17              This summary is comprehensive.  It's not

18 overly long, and it hits, I think, all of the major

19 points that voters would need -- certainly that

20 voters would need to be fully informed.  So I would

21 suggest that as some possible middle ground, if you

22 will, and ask you to take a look at that.  Thank you.

23             CHAIRMAN HUSTED:  Thank you, Mr. McTigue.

24 Mr. McTigue, there are some questions for you, so if

25 you would please rejoin us.  Representative Clyde.
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1             REPRESENTATIVE CLYDE:  Thank you,

2 Mr. Chair.  Mr. McTigue, I'm confused about the

3 addition to the first bullet, the sentence, "One

4 additional location may be allowed for in four

5 years," is that factually correct, and could you

6 help?  I'm worried that that's misleading and not

7 correct based on your previous testimony, but I'm

8 uncertain.

9             MR. McTIGUE:  Well, Mr. Secretary and

10 Representative Clyde, the language would permit one

11 additional location after four years.  There's

12 certain criteria that has to be based upon the Ohio

13 Marijuana Commission through its audits establishing

14 that the existing facilities were not fully meeting

15 consumer demand for marijuana and medical marijuana.

16              The prior discussion, and there was some

17 difference of opinion on this about whether it was

18 just one more after four years or whether there could

19 be more ensuing years, and I think that the language

20 that's in the amendment speaks for itself and

21 requires that the -- It specifically provides that

22 the Marijuana Commission is to make this assessment

23 regarding consumer demand after each annual audit.

24              I mean, so what that says to me is that

25 there could be more than one additional depending on
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1 consumer demand down the road but not more than one

2 at a time.  Now, there is -- I know Senator Faber

3 doesn't read it that way.  I think if you want to

4 resolve that, maybe insert the language that's

5 actually in the amendment.  It would also -- By doing

6 so, it would also help explain that this is based on

7 consumer demand.

8             CHAIRMAN HUSTED:  Representative Clyde.

9             REPRESENTATIVE CLYDE:  Thank you.  Could

10 you quickly look at the fifth bullet, the last one on

11 the first page, and just provide some commentary if

12 you -- if this is your understanding of what the law

13 does and if this is factually accurate.

14             MR. McTIGUE:  Well, Senator -- or I'm

15 sorry, Secretary Husted and Representative Clyde, I

16 don't believe this is an accurate -- The comment that

17 I was making when I first got up here is that the

18 amendment neither permits it nor prohibits it after

19 January 1, 2015.  I think that the -- basically the

20 amendment is silent.  So if you're going to be fair,

21 if you're going to go outside the scope of what the

22 amendment says, then you should cover both bases and

23 say that it neither permits it nor prohibits it.

24              But what you should probably also do to

25 fairly inform voters is that the vote that a retail
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1 establishment cannot be established in a neighborhood

2 without a vote of the people in that precinct and

3 that the Marijuana Control Commission would have

4 authority regarding the location of the production

5 facilities.

6             REPRESENTATIVE CLYDE:  Thank you.

7             CHAIRMAN HUSTED:  Additional questions of

8 Mr. McTigue?  Senator Faber.

9             SENATOR FABER:  I want to follow up on

10 that, but I want to make sure I'm clear.  First of

11 all, the amendment limits the ability for any local

12 zoning land use, agriculture, regulations,

13 subdivision or similar provisions with regard to the

14 development or operation of marijuana establishments,

15 that's Paragraph No. 10, unless they were in

16 existence by January 1st, 2015.

17              The last time I checked, they way you

18 limit a commercial establishment under zoning law is

19 through zoning regulations and then you're limited

20 under the Commission from allowing other places.  So

21 explain to me how that would be inaccurate when you

22 say the original provision doesn't limit or doesn't

23 allow things after January 1st, 2015, but yet at the

24 same time, under zoning law, if it's not prohibited,

25 it's allowed.  Then you go on and say zoning law
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1 can't prohibit.

2              So the way I read that, I can't think of

3 another way to read it than to say there aren't any

4 restrictions that would prohibit them from going into

5 residential neighborhoods.  Where would I find such a

6 restriction if it's not in a zoning law?  You banned

7 the legislature from acting, so the legislature can't

8 act.  So tell me how I can somehow be prohibited.

9 So, therefore, the silence here means assent, doesn't

10 it?

11             MR. McTIGUE:  Well, Secretary Husted,

12 Senator Faber, my comments a few moments ago were

13 addressing a question regarding bullet point 5.  I

14 think you're asking me about bullet point 6.

15             SENATOR FABER:  I'm tying 5 and 6

16 together because I think they operate in concert.

17             MR. McTIGUE:  Okay.  So with regard to

18 zoning regulations, basically what the amendment says

19 is that zoning -- if the amendment is approved by the

20 voters, then zoning regulations cannot be passed to

21 prohibit facilities that are authorized under the

22 Constitution; however, there are other provisions

23 contained in the amendment that limit where these can

24 be.

25              And one of them is the required vote by
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1 the voters of the precinct.  Another gives authority

2 to the Marijuana Control Commission to determine the

3 location of what would be licensed manufacturing

4 facilities.

5              And, you know, if -- You know, I'm going

6 to raise an additional point here because you're

7 choosing to include language about zoning, and I'm

8 not objecting to including language about zoning if

9 it's an accurate reflection, but think about you're

10 putting that in but what you're leaving out is

11 expressed provisions in the amendment requiring all

12 of these facilities to follow other laws such as

13 labor laws, health laws, sanitation laws,

14 environmental regulations.  These are all spelled out

15 as mandatory that they have to follow them.

16              So if you're going to choose to put into

17 an amendment this provision that applies to zoning,

18 then you should be fair and put in the other

19 provisions that require adherence to other laws.

20             SENATOR FABER:  Again, just making sure I

21 understand, what you're really arguing is we should

22 include everything they have to do like every other

23 business, but the reality is in your drafting of

24 this, you excluded marijuana facilities from many

25 provisions that are applicable to other businesses.
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1              What this language is doing is

2 emphasizing the things you've excluded from, not the

3 other things that you're including because everybody

4 is included in that.  And since you're trying to

5 educate voters, the presumption should be you have to

6 act like every other business unless you yourself by

7 constitutional amendment are excluding and giving

8 yourself some special exemption.  And what this is

9 highlighting is those special exemptions.

10              So I disagree that you have to by its

11 nature include everything when your amendment does

12 not emphasize everything.  You just emphasize giving

13 yourself special treatment from a list of items.  And

14 so, again, trying to understand the zoning issue,

15 when I read through it in the context of those two

16 provisions working together, I think you do have a

17 provision that would allow a residential retail

18 establishment to go in a neighborhood that's

19 developed after January 1, 2015 or whenever somebody

20 applies for a license.

21              And I don't know how you could prevent

22 it because the Commission doesn't have authority to

23 do that, it's limited.  So unless I'm wrong, tell me

24 why, but you can't zone it out, and that's how you

25 limit what goes in a neighborhood.
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1             SENATOR FABER:  Well, Mr. Secretary,

2 Senator Faber, I think that you are wrong on that

3 point in that you can't otherwise limit the location.

4 I think you're wrong to say that the Commission --

5 the State Commission would not have authority.  It

6 has broad authority to promulgate rules governing the

7 regulation of manufacturing facilities and also

8 retail stores.

9              And in that, in those regulations, the

10 Commission clearly could deal with this particular

11 issue in terms of location within a residential

12 neighborhood.  Further, you have the further

13 protection of the fact that with regard to the retail

14 stores, the voters would have to approve that first.

15             CHAIRMAN HUSTED:  Thank you, Mr. McTigue.

16 At this point in time, the members have the language

17 in front of them that reflects Senator Faber's motion

18 and Mr. Morgan's second.  Are there any questions or

19 comments on the language?  Representative Clyde.

20             REPRESENTATIVE CLYDE:  When we vote, are

21 we voting on the amendment to the language or the

22 full language?

23             CHAIRMAN HUSTED:  We are voting on this

24 document that reflects his motion.

25             REPRESENTATIVE CLYDE:  Okay.  So the
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1 discussion on, is it to be entertained on the whole

2 document?

3             CHAIRMAN HUSTED:  It's to be entertained

4 on the whole document, correct.

5             REPRESENTATIVE CLYDE:  Okay.  I still

6 have concerns about the language.  I would like to be

7 able to not have a split vote on ballot language that

8 goes before the voters, but I think that there are

9 factual inaccuracies in the proposed language, and I

10 think that's unfair to Ohio voters to put inaccurate

11 information before them on the ballot, and that is

12 not why we're here today.

13              We are here today, both to give an

14 accurate description for the ballot and also a fair

15 and impartial description.  And I also believe along

16 with actual inaccuracies such as the one additional

17 location, the misleading language with the -- within

18 a thousand feet, there are a number of inaccuracies

19 in here.

20              There's also inflammatory language -- I

21 would agree that recreational does not appear in the

22 word of the law, and I think it's a word that crosses

23 over into editorializing about the amendment.  So for

24 reasons of both factual inaccuracy and unfair,

25 inflammatory language, I can't support the proposed
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1 amendment language.

2             CHAIRMAN HUSTED:  Any additional

3 questions or comments?  I would just like to say

4 before we vote, that the issue of recreational has

5 come up a couple of times.  And in preparation for

6 today, I've done a lot of research and read a lot of

7 issues and looked at the state language in other

8 states, and this is the common term used when you're

9 dealing with two issues.

10              Mr. McTigue used the issue of alcohol,

11 well, we don't have medical use of alcohol and

12 recreational use of alcohol; we have alcohol.  If

13 there's a distinction for medical usage, which is

14 common language in looking at this, there's also the

15 distinction of recreational use.  And as I have

16 researched the other states, this is a very common

17 way to delineate the two.

18              And then lastly, you know, I thought

19 that the Board in developing this language did listen

20 to what was said at this hearing, that there were

21 changes made that reflected both the points of view

22 of those who oppose the ballot language and there --

23 or oppose the initiative, and there were amendments

24 made that supported the points of view of those who

25 supported the ballot -- or support the initiative.
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1              I recognize that this is a difficult --

2 a difficult task to put into place, language that

3 reflects the views of everybody on what certainly

4 will be a highly contentious issue, but I will point

5 out that all of this will be available for the public

6 to consume, that the members of this committee have

7 voted to advertise this.

8              This will be available on our website.

9 You'll be able to get the actual ballot.  You'll be

10 able to get the actual constitutional amendment.

11 You'll be able to get the ballot language.  You'll be

12 able to get the explanation.  You'll be able to get

13 the pros and cons arguments, and we'll do our best to

14 disseminate that out to everybody.

15              And in the end, I'm confident that the

16 voters will know what choice they're making when it

17 comes to deciding on all the issues that we've

18 discussed today.  So Secretary, would you please call

19 the roll.

20             MS. KURUC:  Secretary Husted.

21             CHAIRMAN HUSTED:  Yes.

22             MS. KURUC:  Mr. Morgan.

23             MR. MORGAN:  Yes.

24             MS. KURUC:  Senator Faber.

25             SENATOR FABER:  Yes.
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1             MS. KURUC:  Senator Turner.

2             SENATOR TURNER:  No.

3             MS. KURUC:  Representative Clyde.

4             REPRESENTATIVE CLYDE:  No.

5             CHAIRMAN HUSTED:  By a vote of 3 to 2,

6 the motion passes.

7              Is there any other issue to be brought

8 before the Board today?

9             (No response.)

10             CHAIRMAN HUSTED:  Hearing none, we stand

11 adjourned.

12             (The meeting was concluded at 4:22 p.m.)

13                         - - -
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1                      CERTIFICATE

2             I do hereby certify that the foregoing is

3 a true and correct excerpt of the transcript of the

4 proceedings taken by me in this matter on Tuesday,

5 August 18, 2015, and carefully compared with my

6 original stenographic notes.

7

8
                     _______________________________

9                      Cynthia L. Cunningham
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FOR IMMEDIATE RELEASE
Tuesday, August 25, 2015

Husted Issues Titles for Statewide Ballot Questions

COLUMBUS – Ohio Secretary of State Jon Husted today issued titles for the three statewide ballot
initiatives that will appear before voters on November 3, 2015.

The issue titles will read on the ballot as follows:

TITLE for STATE ISSUE 1
Creates a bipartisan, public process for drawing legislative districts

TITLE for STATE ISSUE 2
Anti-monopoly amendment; protects the initiative process from being used for personal economic
benefit

TITLE for STATE ISSUE 3
Grants a monopoly for the commercial production and sale of marijuana for recreational and
medicinal purposes

Ohio Revised Code Section 3501.05 grants the Secretary of State sole authority to assign titles for
statewide ballot initiatives.

Language to describe each initiative was approved by the Ohio Ballot Board on August 18, 2015 and
can be located on the Secretary of State’s website here, along with the full text of each proposed
amendment and arguments for and against each issue.

Secretary Husted also certified the form of the ballot to the 88 county boards of elections in order to
begin preparing for the November election.

-30-

For more information, please contact Joshua Eck at (614) 466-2729

 

mailto:jeck@OhioSecretaryofState.gov?subject=Media%20Inquiry
http://www.sos.state.oh.us/SOS/LegnAndBallotIssues/BallotBoard.aspx#Issues
javascript:printThis();

	Evidence Cover Page 1-4.pdf
	Signed Affidavit for Evidence.PDF
	Evidence Cover Page 6.pdf
	RO Merit Brief Exhibits.pdf
	RO Merit Brief Exhibits 1-6.pdf
	Exhibit 1 COVER.pdf
	Exhibit 1.pdf
	Exhibit 2 COVER.pdf
	Exhibit 2.pdf
	Exhibit 3 cover.pdf
	Exhibit 3.pdf
	Exhibit 4 - cover.pdf
	Exhibit 4.pdf
	Exhibit 5 cover.pdf
	Exhibit 5.pdf
	Exhibit 6 cover.pdf
	Exhibit 6.pdf

	Exhibit 7 cover.pdf
	Exhibit 7.pdf
	Exhibit 8 cover.pdf
	Exhibit 8.pdf
	Exhibit 9 cover.pdf
	Exhibit 9.pdf
	Exhibit 10 cover.pdf
	Exhibit 10.PDF
	Exhibit 11 cover.pdf
	Exhibit 11.pdf


