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MERIT BRIEF OF INTERVENING RESPONDENT JOANNE DOVE PRISLEY 

I. INTRODUCTION. 

Relators represent petitioners in Athens, Fulton and Medina Counties who filed petitions 

in late June 2015 pursuant to Article X, Section 4, of the Ohio Constitution with the boards of 

elections in those counties seeking to have proposed county charters placed on the ballots for the 

November 3, 2015, general election.1  The petitions for proposed county charters are very 

similar.2  For example, 94.5% of the text in the proposed county charter for Athens County is 

repeated in the proposed county charter for Medina County.3  This similarity is due to two 

factors.  First, the county charter provisions in all three proposed county charters are almost 

identical.  Second, Articles I and II of each proposed county charter, to which about two pages 

are devoted, contain “Community Bill of Rights” provisions. 

Ultimately, protests were filed by eligible electors in each county, including Intervening 

Respondent Prisley,4 pursuant to R.C. 307.95(B).  Pursuant to R.C. 307.95(C) & (D), those 

protests were heard by Respondent Jon Husted, Secretary of State of Ohio.  R.C. 307.95 (C) 

states, in part:  

The secretary of state, within ten days after receipt of the protests, 
shall determine the validity or invalidity of the petition . . ..  The 

                                                            
1 Article X, Section 4, of the Ohio Constitution states, in part:  “The legislative authority of any 
county, upon petition of ten per cent of the electors of the county, shall forthwith, by resolution, 
submit to the electors of the county . . . the question of the adoption of a charter in the form 
attached to such petition.” 
 
2 The petitions for proposed county charters for Fulton, Medina and Athens Counties are 
attached to the Complaint as Exhibits A, B, & C, respectively, and are incorporated herein by 
reference as if fully rewritten.   
 
3 Calculation by counsel for Intervening Respondent Prisley. 
 
4 For Intervening Respondent Prisley’s credentials as an Athens County eligible elector, see 
Intervening Respondent Prisley’s Exhibit I. 
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secretary of state may determine whether to permit matters not 
raised by protest to be considered in determining such validity or 
invalidity or sufficiency or insufficiency, and may conduct 
hearings, either in Columbus or in the county where the county 
charter petition is filed. The determination by the secretary of state 
is final. 
 

Respondent Husted found all three petitions proposing county charters to be invalid and declined 

to order that they be included on ballots for the November 3, 2015, general election.  (See 

Complaint, Exhibit E.)  Thereafter, this action was filed. 

This brief addresses, in addition to other issues, (i) the authority and discretion of 

Respondent Husted, as Ohio’s Chief Elections Officer, and the Athens County Board of 

Elections, as an arm of the Office of the Secretary of State of Ohio, an administrative agency, to 

investigate the petitions for proposed county charters and find them to be invalid, (ii) whether 

Relators have a clear right to the relief they seek, and (iii) whether there are overriding 

considerations that should lead this Court to dismiss Relator’s mandamus complaint.  Each such 

inquiry demands dismissal of Relators’ complaint.    

II. FACTS. 

In the spring of 2015, groups in Athens, Fulton and Medina Counties announced their 

intentions to circulate petitions for proposed county charters that would include Community Bills 

of Rights.5  In an August 5, 2015, Reader’s Forum column in The Athens News, which was 

                                                            
5 See the following Intervening Respondent Prisley’s Exhibits, which are Internet news articles: 
 

Exhibit II David DeWitt, The Athens News, Democracy Day event elaborates on charter 
for Athens County, (6/14/2015) 
http://www.athensnews.com/news/local/democracy-day-event-elaborates-on-
charter-for-athens-county/article_4d4043ed-f4e2-5434-a672-e877f7bf631d.html 
(9/3/2015). 

Exhibit III Fulton County Expositor, Petitions for County Charter Presented, (6/24/2015) 
http://fcnews.org/news/296/petitions-for-county-charter-presented (9/3/2015). 
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written by Relator Richard McGinn of Athens County, Relator McGinn acknowledged the 

relationship of the Athens County Bill of Rights Committee (“BORC”) with the Community 

Environmental Legal Defense Fund (“CELDF”) of Pennsylvania and Thomas Linzey, Esq., the 

founder of CELDF.  Relator McGinn stated:  “The Charter itself . . . was crafted by the local Bill 

of Rights Committee working in cooperation with Linzey and the CELDF organization.”6  

Relators from Fulton and Medina Counties likewise have acknowledged the role that CELDF has 

played in the development of their petitions for proposed county charters.  As set forth in an 

August 15, 2015, Internet news article in The Medina County Gazette, Relator Katharine S. 

Jones, an organizer of “Sustainable Medina County,” admitted her ongoing working relationship 

with Tish O’Dell, the Ohio organizer for CELDF.  The article stated that Ms. O’Dell helped 

Relator Jones and communities in Athens and Fulton Counties draft their petitions for proposed 

county charters.7  In preparation for writing a July 13, 2015, article in the Swanton Enterprise, 

the reporter interviewed Relators John P. Ragan and Elizabeth Athaide-Victor of “Common 

Sense Energy Coalition” (“CSEC”)  and “Tish O’Dell, CELDF’s Ohio representative.”  The 

article reported:  “The charter proposed by CSEC was developed by the Pennsylvania-based 

                                                            

Exhibit IV Loren Genson, The Medina County Gazette, Proposed charter aims to address 
pipeline projects in Medina County, (4/18/2015) 
http://medinagazette.northcoastnow.com/2015/04/18/proposed-charter-aims-
address-pipeline-projects-medina-county/  (9/2/2015). 

 
6 See Intervening Respondent Prisley’s Exhibit V, an Internet news article.  Dick McGinn, The 
Athens News, Editor’s column wrong about proposed county Bill of Rights, (08/05/2015) 
http://www.athensnews.com/opinion/readers_forum/editor-s-column-wrong-about-proposed-
county-bill-of-rights/article_6780935c-3b8d-11e5-bc47-9fba4e221d7b.html (09/02/2015). 
 
7 See Intervening Respondent Prisley’s Exhibit VI, an Internet news article.  Loren Genson, The 
Medina County Gazette, Medina County Officials relieved charter issue tossed out, (08/15/2015) 
http://medinagazette.northcoastnow.com/2015/08/15/medina-county-officials-relieved-charter-
issue-tossed-out/ (09/03/2015). 
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Community Environmental Legal Defense Fund (CELDF).”8  In its own press release, CELDF 

took full credit for drafting the petitions for proposed county charters on behalf of Athens, Fulton 

and Medina Counties.  An August 31, 2015, CELDF press release states:   

COLUMBUS, OH:  Earlier this month, Ohio Secretary of State Jon 
Husted declared that the citizens of Medina, Fulton, and Athens 
Counties may not vote on their own county charter initiatives, 
despite meeting requirements to place those initiatives on the 
November ballot. 
 
. . . 
 
The Community Environmental Legal Defense Fund (CELDF) 
drafted the county charters and is providing legal support, assisting 
these counties to secure community rights to local self-government 
through initiative and referendum, and to secure their rights to 
clean air and water by banning fracking infrastructure projects as a 
violation of those rights. 
 

(Bold emphasis in original; italics emphasis added.)9   

In Fulton and Medina Counties, the petitions for proposed county charters were certified 

by the boards of county commissioners and boards of elections.  Thereafter, protests were filed 

by eligible electors pursuant to R.C. 307.95(B) requesting that Respondent Husted, Ohio’s Chief 

Elections Officer, determine whether the petitions should be placed on the November 3, 2015, 

ballots.   

Athens County followed a different course.  On July 6, 2015, a meeting was held by the 

Athens County Board of Elections.  Present were the four members of the board (Mr. Ken Ryan 

                                                            
8 See Intervening Respondent Prisley’s Exhibit VII, an Internet news article.  Swanton 
Enterprise, County government change proposed, (07/13/2015) 
http://swantonenterprise.com/news/354/county-government-change-proposed (09/03/2015). 
 
9 See Intervening Respondent Prisley’s Exhibit VIII, an Internet press release.  CELDF, Press 
Release: Ohio Citizens Protest Against Secretary of State for denying their Constitutional Right 
to Vote, (08/31/2015) http://celdf.org/press-release-ohio-citizens-protest-against-secretary-of-
state-for-denying-their-constitutional-right-to-vote- (09/03/2015). 
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arrived late but did participate and vote), Keller Blackburn, the Athens County Prosecuting 

Attorney, Relator Richard McGinn on behalf of BORC, and Dave DeWitt of The Athens News.  

The minutes included the following:   

Mr. Blackburn and the board discussed the County Charter Petition 
great in detail.  It needs to meet the minimum requirements of a 
charter and he stated four times during the meeting that he felt that 
it does not meet the requirements. 
   

Relator Richard McGinn, although present representing BORC and the petitioners who proposed 

the county charter, apparently did not participate.  The petition for proposed county charter filed 

in Athens County was certified as invalid by the Athens County Board of Elections. The board 

members unanimously voted “that the County Charter petition [was] not a valid charter petition 

because it [was] not a valid charter.”  The board certified the petition for proposed county charter 

to the Athens County Board of County Commissioners as invalid.10 

On July 9, 2015, Attorney Terry Lodge, on behalf of the petitioners’ committee, sent an 

email to Prosecutor Blackburn requesting pursuant to R.C. 307.94 “that the board of elections 

proceed to establish the validity or invalidity of the petition . . . in an action before the court of 

common pleas in the county.”  The July 15, 2015, decision of the court of common pleas found 

the petition for proposed county charter to be valid.  The court decision was substituted for the 

action of the Athens County Board of Elections certifying the petition for proposed county 

charter as invalid.11  On July 23, 2015, the Athens County Board of Commissioners “perform[ed] 

                                                            
10 See Intervening Protestor Prisley’s Exhibit IX, which consists of certified copies of the July 6, 
2015, Athens County Board of Elections meeting minutes and several related documents 
attached thereto.   
 
11 The July 15, 2015, Decision of the Athens County Court of Common Pleas is attached to the 
Complaint as Exhibit D.  That document is incorporated herein by reference as if fully rewritten. 
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its duty to certify the petition . . . to be valid . . ..”  R.C. 307.94.  Thereafter, Intervening 

Respondent Prisley filed her Protest.12 

On August 13, 2015, Respondent Jon Husted, as the Secretary of State of Ohio and 

Ohio’s Chief Elections Officer, rendered his decision pursuant to R.C. 307.95(C) and (D) and 

stating as follows:13 

Having carefully reviewed the law, court decisions, and the 
materials submitted in connection with the protests, I find that the 
Athens, Fulton, and Medina petitions violate the aforementioned 
provisions of statutory and Ohio constitutional law. 

 
For the foregoing reasons, the protests in Athens, Fulton, 

and Medina counties are upheld, the petitions are invalidated, and 
the county charter proposals appended to each of the petitions shall 
not be placed upon the November 3, 2015 general election ballot. 

 
“In response to [Respondent] Husted’s decision, this week the Community Environmental 

Legal Defense Fund (CELDF) filed a lawsuit against the Ohio Secretary of State on behalf 

of community members in Athens, Medina, and Fulton Counties seeking to restore the 

initiatives to the November ballot.”  (Bold emphasis in original.)14  

Thomas Linzey, Esq., the Executive Director and founder of CELDF, gave an interview 

to Richard Valdmanis, a Reuters reporter.  It was published on June 29, 2015, on the Internet.15  

                                                            
12 Intervening Respondent Prisley’s Protest is attached to the Motion to Intervene of Joanne 
Dove Prisley as Exhibit 1 and is incorporated herein by reference as if rewritten.   
 
13 Respondent Husted’s Decision is attached to the Complaint as Exhibit E and is incorporated 
herein by reference as if fully rewritten. 
 
14 See Intervening Respondent Prisley’s Exhibit X, an Internet press release.  CELDF, Fracking 
Fight Heats Up in Ohio, (08/20/2015) http://celdf.org/press-release-fracking-fight-heats-up-in-
ohio (09/02/2015). 
 
15 See Intervening Respondent Prisley’s Exhibit XI, an Internet news article.  Richard 
Valdmanis, Reuters, Green group's unconventional fight against fracking, (06/29/2015) 
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Mr. Linzey’s statements and the information reported by Mr. Valdmanis bear significantly upon 

whether this Court should dismiss Relators’ Complaint.  For example, the article states: 

So far, five of the communities that have adopted CELDF-written 
ordinances, including Grant Township, have had them challenged 
in court, and one decided to repeal its measure after a federal 
judge ruled against it. The other communities say they don't expect 
to win. 
 
The fund's rebellious approach has drawn fire from the oil 
industry, legal experts and established environmental groups. And 
the criticism is likely to grow as cash-strapped local jurisdictions 
find themselves on the hook for defending ordinances in court 
cases they have little chance of winning. 
 
But Linzey says his goal is not to write local laws that . . . stand up 
in court, but rather to trigger a public debate about community 
rights to local self-government - even if it means a community 
ultimately falls into financial ruin. 
 
[Linzey said:]  "And if a town goes bankrupt trying to defend one 
of our ordinances, well, perhaps that's exactly what is needed to 
trigger a national movement." 
 
. . . The group has never won a case that went to court. 
 

(Bold and italics emphasis added.)16   

                                                            

http://www.reuters.com/article/2015/06/29/us-usa-fracking-lawsuits-insight-
idUSKCN0P90E320150629 (09/03/2015). 
 
16 CELDF and Thomas Linzey, Esq. started developing different aspects of what is now known 
as the Community Bill of Rights at least as early as 2003.  See Mothers Against Drilling in Our 
Neighborhood v. State of Ohio, Cuyahoga Common Pleas No. CV-14-836899 (unreported) (Jul. 
1, 2015) (Community Bill of Rights); Bass Energy, Inc. v. City of Broadview Heights, Ohio, 
Cuyahoga Common Pleas No. CV-14-828074 (unreported) (Mar. 11, 2015) (Community Bill of 
Rights); SWEPI, LP v. Mora County, N.M., No. CIV 14-0035 (unreported) (D. N.M. Jan. 19, 
2015) (Community Bill of Rights); Com., Office of Atty. Gen., ex rel. Kelly v. Packer Tp., 49 
A.3d 495 (Pa.Cmwlth 2012) (Community Bill of Rights); Range Resources-Appalachia, LLC v. 
Blaine Tp., 649 F.Supp.2d 412 (W.D. Pa. 2009) (attempts by township to strip corporation of its 
constitutional rights); Com., Office of Atty. Gen., ex rel. Corbett v. E. Brunswick Tp, 956 A.2d 
1100 (Pa.Cmwlth 2008) (claims that township had inalienable right of self-governance); Friends 
and Residents of Saint Thomas Tp., Inc. v. Saint Thomas Dev., Inc., 176 Fed.Appx. 219 (3rd Cir. 
2006) (alleged state action by private corporation); Burkholder v. Zoning Hearing Bd of 
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III. OBJECTIONABLE PROVISIONS IN PROPOSED COUNTY CHARTERS 

The following provisions and phrases have been reproduced from the petition for 

proposed county charter filed in Athens County.  With only a few exceptions, the following 

language is identical to that found in the corresponding sections of the petitions for proposed 

county charters filed in Fulton and Medina Counties.  These provisions and phrases demonstrate 

why Reuters reported CELDF has never won in court when defending its Community Bill of 

Rights.   

Preamble (if the Preamble is deemed to have substantive effect), 3rd Paragraph, 
Line 5:  “and the power to articulate and protect fundamental rights free from 
preemption by other levels of government”. 

Preamble  (if the Preamble is deemed to have substantive effect), 4th Paragraph, 
Lines 2 through 4:  “to elevate the consent of the governed above administrative 
dictates and preemptions that serve special privileges rather than general rights, to 
secure fundamental rights, and to end the violation of those rights by private and 
public entities”. 

Section 1.01, Lines 1 through 4:  “Rights Unalienable, Self-Executing, and 
Enforceable. All rights delineated and secured by this Charter are inherent, 
fundamental, irrevocable, unalienable, and shall be self-executing and enforceable 
against private and public entities. Every resident of the County of Athens shall be 
secure in these rights, and may bring an action to enforce these rights.” 

Section 1.02, Lines 3 and 4:  “The rights of the people, as secured by this charter, 
shall not be limited, infringed, or abridged by any law, judicial ruling, 
preemption, regulation, process, permit, license, Charter, or delegation of 
privilege or authority.” 

Section 1.05, Lines through 4:  “Right to Assert the Right of Self-Government. 
The people of the County of Athens possess the right to use their local 
government to make law, and the making and enforcement of law by the people 
through a municipal corporation or any other institution shall not eliminate, limit, 
or reduce their sovereign right of local, community self-government.” 

                                                            

Richmond Tp, 902 A.2d 1006 (Pa.Cmwlth 2006) (municipal ordinances intended to override 
state law); Friends and Residents of Saint Thomas Tp., Inc. v. Saint Thomas Dev., Inc., 2005 WL 
6133388, No. 1:CV-04-627 (M.D. Pa. Mar. 31, 2005) (local government’s attempts to deny 
rights of corporations).  Mr. Linzey’s client lost in each of the foregoing lawsuits. 
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Section 1.06, Lines 1 to 3:  “Right to Municipal Autonomy. The residents of 
every municipality (incorporated City, Village, and Township) in the County of 
Athens shall retain the right to local self-government and other rights as secured 
by this Charter.” 

Section 1.08, Lines 1 through 2:  “along with ecosystems within the County”. 

Section 1.09, Lines 1-3:  “Rights of Nature. Ecosystems within the County of 
Athens, including, but not limited to, rivers, streams, wetlands, and aquifers, 
possess the right to exist, flourish, and naturally evolve, free from activities 
prohibited by this Charter and other local enactments.” 

Section 1.10, Lines 1 through 2:  “along with ecosystems within the County”. 

Section 1.11, Lines 1 through 5:  “Right to Govern Corporate Activities. As 
corporations are chartered and licensed by the State in the name of the people, and 
as all political power is inherent in the people, the people of this County retain the 
power to make laws, rules, and regulations directly, or through their local 
representatives, to deny the rights, powers, privileges, immunities, or duties of 
corporations that act within the County when those corporate rights, powers, 
privileges, immunities, or duties conflict with the rights of the people.” 

Section 1.12, Lines 1 through 12:  “Rights Secured against Corporations. As 
corporations are created and empowered to act through the State’s issuance of 
charters, licenses, and permits, and thus are creatures of the State and state actors, 
corporations and other business entities that violate rights secured by this Charter 
or other local enactment, or seek to violate those rights or enactments, shall not be 
deemed to be “persons” to the extent that such treatment would interfere with the 
rights, or protections of rights, secured by this Charter or other local enactments, 
nor possess any other legal rights, powers, privileges, immunities, or duties that 
would interfere with the rights enumerated for people and nature by State and 
federal constitutions, this Charter, or other local enactments. “Rights, powers, 
privileges, or immunities” shall include standing to challenge this Charter or other 
local enactments, the power to assert state or federal preemptive laws in an 
attempt to overturn this Charter or other local enactments, and the power to assert 
that the people of the County lack the authority to adopt this Charter or other local 
enactments. In addition, no permit, license, privilege, charter, or other authority 
issued by any state, federal, or international entity shall be deemed valid within 
the County if it limits or reverses the rights, prohibitions and regulations secured 
by this Charter or enacted by the County to protect rights.” 

Section 1.13, Line 4:  “and natural”. 

Section 1.14, Line 2:  “and natural”. 

Section 1.15, Lines 1 through 4:  “Rights against Eminent Domain. All residents 
of the County of Athens have the right to hold private property without threat of 
expropriation or taking by corporate entities for purposes of private gain rather 
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than public use. The power of taking private property shall not be delegated. The 
taking of private property for development and transportation of oil and gas 
resources and/or waste products by corporations for profit does not constitute 
public use.” 

Section 2.01, Lines 1 through 2:  “Prohibitions Necessary to Protect Rights. It 
shall be unlawful for any private or public entity to violate the rights recognized 
and secured by this Charter and its amendments, by engaging in the activities 
herein enumerated and activities as may be further provided by ordinance or 
resolution by the County Commissioners, by the people through initiative, or by 
Charter amendment. Accordingly, it shall be unlawful for any private or public 
entity to: 

Section 2.01.1. Deposit, store, treat, inject, dispose of, or process 
wastewater, produced water, ‘frack’ water, brine or other substances, 
chemicals, or by-products that have been used in, or result from, the 
extraction of shale gas and oil by high-volume horizontal hydraulic 
fracturing, on or into the land, air or waters of the County of Athens. 
However, this prohibition shall not include wastewater produced in the 
County of Athens by conventional shallow vertical drilling methods. 

Section 2.01.2. Engage in the procurement or extraction of any water from 
any source, including public water sources, within the County of Athens 
for use in high-volume hydraulic fracturing for extraction of shale gas and 
oil.” 

Section 3.01, 2nd Paragraph, Lines 2 and 3:  “provided that general law does not 
violate the rights of county residents, their County Charter, or other unalienable 
rights”. 

Section 3.01, 2nd Paragraph, Line 6:  “and natural”. 

Section 5.02, 1st Paragraph, Line 6:  “protect rights established by this Charter”. 

 
IV. STANDARD FOR DECISION. 

 “A writ of mandamus is an order, in this case to a public officer, to perform an act which 

the law specifically enjoins as a duty resulting from his office. R.C. 2731.01.”  State ex rel. 

Hodges v. Taft, 64 Ohio St.3d 1, 3 591 N.E.2d 1186 (1992).  “Mandamus is an extraordinary 

remedy, ‘to be issued with great caution and discretion and only when the way is clear.’”  State 

ex rel. Gilmour Realty, Inc. v. City of Mayfield Heights, 180 Ohio App.3d 430, 434, 2009-Ohio-

29, 905 N.E.2d 1238 (8th Dist. 2009) (citing State ex rel. Kriss v. Richards, 102 Ohio St. 455, 
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457, 132 N.E. 23 (1921); State ex rel. Skinner Engine Co. v. Kouri, 136 Ohio St. 343, 25 N.E.2d 

940 (1940)).  In State ex rel. Harris v. Rhodes, 54 Ohio St.2d 41, 374 N.E.2d 641 (1978), this 

Court stated:   

In order to be entitled to a writ of mandamus, relator must 
show (1) that he has a clear legal right to the relief prayed for, (2) 
that respondents are under a clear legal duty to perform the acts, 
and (3) that relator has no plain and adequate remedy in the 
ordinary course of the law.  

 
Id., at 42 (citation omitted).   

A court in a mandamus proceeding cannot create the legal 
duty the relator would enforce through it; creation of the duty is the 
distinct function of the legislative branch of government. State, ex 
rel. Stanley, v. Cook (1946), 146 Ohio St. 348, 32 O.O. 419, 66 
N.E.2d 207; Davis v. State, ex rel. Pecsok (1936), 130 Ohio St. 
411, 5 O.O. 20, 200 N.E. 181, paragraph one of the syllabus. 

 
. . .  
 
Mandamus cannot be used to compel the performance of a 

permissive act. State, ex rel. Niles, v. Bernard (1978), 53 Ohio 
St.2d 31, 7 O.O.3d 119, 372 N.E.2d 339. A writ cannot issue to 
control an officer's exercise of discretion, but it can be issued to 
compel him to exercise it when he has a clear legal duty to do so. 
See State, ex rel. Martin, v. Corrigan (1986), 25 Ohio St.3d 29, 25 
OBR 24, 494 N.E.2d 1128. 

 
Hodges, at 3, 4. 

To establish the requisite legal right and legal duty, 
[Relators] must prove that the board of elections [and Secretary of 
State] engaged in fraud, corruption, abuse of discretion, or clear 
disregard of statutes or other pertinent law. . . . 

 
Rust v. Lucas County Bd. of Elections, 108 Ohio St.3d 139, 2005-Ohio-5795, 841 N.E.2d 766, ¶ 

8 (citations omitted).17   Where abuse of discretion is claimed, simple abuse will not support the 

                                                            
17 Also, “‘“[e]xtreme diligence and promptness are required in election-related matters.”’”  State 
ex rel. Valore v. Summit County Bd. of Elections, 87 Ohio St.3d 144, 146, 1999-Ohio-317, 718 
N.E.2d 415 (1999) (citations omitted).   
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issuance of a writ of mandamus.  [R]elator[s] must establish a clear dereliction of duty, not 

merely a showing that [he] should [have] perform[ed] the desired act.”  Fasone v. Clinton 

Township, 10th Dist. Franklin No. 93AP-578, 1993 Ohio App. LEXIS 5589, at *7 (1993) 

(citations omitted).   

“[T]he burden is on the appellant to ‘demonstrate that there is plain, clear, and convincing 

evidence which would require the granting of the writ.’”  State ex rel. Henslee v. Newman, 30 

Ohio St.2d 324, 325, 285 N.E.2d 54 (1972) (quoting with approval the opinion of court of 

appeals below).   

V. ARGUMENT. 

A. The Petitions for Proposed County Charters Exceed the Constitutional and 
Statutory Limitations Placed on County Charters Thereby Causing Them to Be 
Deceptive, Confusing and Forbidden. 

 
1. The Petitions for Proposed County Charters Exceed the Limitations in 

Article X, Section 3, of the Ohio Constitution. 
 

Unlike the charter of a municipal corporation, which does not confer home rule powers 

but can enhance them significantly, the county charter is necessary in order to give the county 

“limited ‘home rule’ powers”.  9 Ohio Constitutional Revision Commission 1970-1977, at 27.  

(The Ohio Constitutional Revision Commission is referred to hereinafter as the “OCRC”.)  “The 

powers which may be conferred upon or granted to a county by a charter, however, probably are 

not coextensive with those granted to municipalities under Article XVIII, Section 3, except, 

possibly, in the case where the charter, as authorized by Article X, Section 3 ‘provide[s] for the 

organization of the county as a municipal corporation. . . .’”  7 OCRC 1970-1977, at 3494.  (The 

proposed county charters at issue in this action do not provide for organization of the entire 

county as a municipal corporation.  They only claim any or all municipal powers of a non-charter 

municipality.)   
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“There is not to be found in the Constitution any provision with respect to counties 

analogous to Article XVIII, Section 3, which is the direct grant of powers of local self-

government to municipalities.”  7 OCRC 1970-1977, at 3493.  Instead, Article X, Section 3, 

contains confined, limited grants of powers and obligations to charter counties.  They are divided 

into mandatory requirements and elective provisions.  The mandatory requirements are: 

“Every such charter shall” 
 

“provide the form of government of the county” 
 
“determine which of its officers shall be elected and the 
manner of their election” 
 
“provide for the exercise of all powers vested in, and the 
performance of all duties imposed upon counties and 
county officers by law.” 
 

The third of the requirements, that the county continue as an arm of the State, has far reaching 

effects.  Chartered municipal corporations have no such limitation on their independence.  With 

respect to this obligation, the OCRC stated: 

The proposal retains the provision that any county charter must 
“provide for the exercise of all powers vested in, and the 
performance of all duties imposed upon counties and county 
officers by law.” The intention of this provision seems to be to 
make it clear that even counties having charters continue to be 
administrative arms of the state for purposes of carrying out certain 
functions throughout the state. While, therefore, a county could by 
charter change its form of government and expand the powers 
which it may exercise and be less inhibited by statutory provisions 
in the manner of the exercise of those powers, those duties required 
by general law of counties and county officers would still have to 
be carried out. 
 

8 OCRC 1970-1977, at 25. 

Since the words “by law” are used without restriction, it seems that 
the term includes both existing and future statutory enactments. . . . 
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[T]he General Assembly would maintain the power to impose 
upon counties and county officers other duties which must be 
carried out.  No provision similar to that just quoted is found in the 
provisions of the Constitution dealing with the powers of 
municipal corporations.  
 

7 OCRC 1970-1977, at 3495. 

The authorized permissive provisions that may be included in a county charter are: 

“Any such charter may” 
 

“provide for the concurrent or exclusive exercise by the 
county, in all or in part of its area, of all or of any 
designated powers vested by the constitution or laws of 
Ohio in municipalities” 
 
“provide for the organization of the county as a municipal 
corporation” [(not applicable in this action)] 
 
“provide for the succession by the county to the rights, 
properties, and obligations of municipalities and townships 
therein incident to the municipal power so vested in the 
county” 
 
“[provide] for the division of the county into districts for 
purposes of administration or of taxation or of both.”  
 

Additionally, 
 
“the right of the initiative and referendum is reserved to the 
people of each county on all matters which such county 
may now or hereafter be authorized to control by legislative 
action” 
 

The proposed county charters at issue here claimed “all or of any designated powers vested by 

the constitution or laws of Ohio in municipalities” (home rule) and “the right of initiative and 

referendum.”  In State ex rel. Vickers v. Summit County Council, 93 Ohio St.3d 526, 528, 2001-

Ohio-1622, 757 N.E.2d 310 (“Vickers I”), this Court reviewed the Summit County Charter, 
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which likewise claimed all of such powers of a municipality.  The Supreme Court, likely 

referring to Article XVIII, Section 2, of the Ohio Constitution, stated:  “[T]he county charter 

incorporates general law relating to municipalities . . ..”18  For comparison, a certified copy of 

the Summit County Charter is submitted as Intervening Respondent Prisley’s Exhibit XII.  That 

22-page document, first adopted in 1979 and amended 16 times, includes provisions specifically 

and impliedly authorized by Article X, Section 3.  There are no legislative-type laws similar to 

the Community Bill of Rights included in the petitions for proposed county charters.   

Article X, Section 3, does not specifically permit legislative-type standards and rights of 

the type found in the Community Bill of Rights included in the proposed county charters.  

Additionally, there is no language from which the right to include such laws can be implied.  

Consequently, inclusion of the Community Bill of Rights and other similar legislative-type 

provisions exceeds the specific and implied authorizations found in Article X, Section 3.  Those 

specific and implied authorizations therefore establish the limits of what may be included.   The 

legal doctrine for this is the maxim expressio unius est exclusio alterius, which means 

“expression of one thing is the exclusion of another.”  BLACK’S LAW DICTIONARY, at 692 (rev. 

4th ed. 1968). 

In construing the Ohio Constitution, the Supreme Court of Ohio has applied the maxim 

expressio unius est exclusio alterius.  State ex rel. Giovanello v. Lowellville, 139 Ohio St. 219, 

222, 39 N.E.2d 527 (1942).  “That maxim has peculiar application to any statute which in terms 

                                                            
18 Non-charter municipal corporations operate under the Constitution and the “[g]eneral laws”, as 
provided in Article XVIII, Section 2, of the Ohio Constitution.  By contrast, charter municipal 
corporations derive their authority to exercise powers from Article XVIII, Section 7, of the Ohio 
Constitution.  It states, in part:  “Any municipality may frame and adopt . . . a charter . . . and . . . 
exercise thereunder all powers of local self-government.”  (Emphasis added)  Thus, charter 
municipalities derive their powers from the Constitution and their charters. 
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limits a thing to be done in a particular form, and in such case it necessarily implies that the thing 

shall not be done otherwise. That maxim finds its chief use as an aid in ascertaining the whole 

scope of a law.”  Cincinnati v. Roettinger, 105 Ohio St. 145, 152, 105 Ohio St. 145 (1922).  

Here, the tight-knit group of items being considered are set forth explicitly in Article X, Section 

3, of the Ohio Constitution.  The restrictions inherent in Article X, Section 3, for charter counties 

become particularly apparent when juxtaposed with the virtually unrestrained empowerment 

found in Article XVIII, Sections 3 and 7, for charter municipal corporations.   

Even more compelling is the language of Article X, Section 3.  First, the requirement 

“provide for the exercise of all powers vested in, and the performance of all duties imposed upon 

counties and county officers by law” demands that significant control be placed on the provisions 

allowed in a county charter.  Otherwise, significant conflicts could develop between the State 

and the charter county.  Second, Article X, Section 3, seeks to protect the balance between 

counties, townships and municipal corporations.  The unrestrained inclusion of legislative-type 

provisions in county charters could upset that balance.   

Accordingly, the inclusion of the Community Bill of Rights and other legislative-type 

provisions in the petitions for proposed county charters exceed the express and implied 

restrictions inherent in Article X, Section 3, of the Ohio Constitution.  The petitions for proposed 

county charters do not meet the requirements of the law, as required by R.C. 307.94, 307.95(A), 

and 3501.39(A)(1), (2), and (3), because they transgress the Constitutional restrictions expressly 

and impliedly imposed on county charters by Article X, Section 3.   

The Athens County Board of Elections properly exercised its discretion when its 

members voted on September 6, 2015, that the proposed county charter set forth in Relators’ 

petition was “not a charter” and they denied certification as valid.  Likewise, Respondent Husted 
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properly exercised his discretion by refusing to certify all of the petitions for proposed county 

charters as valid.  Relators’ Complaint for writ of mandamus should be dismissed. 

2. The Petitions for Proposed County Charters are in direct conflict with the 
mandatory provision in Article X, Section 3, which requires the county 
charter to “provide for the exercise of all powers vested in, and the 
performance of all duties imposed upon counties and county officers by law”. 
 

The Community Bill of Rights that is included in the proposed county charters contain 

numerous provisions that would place demands on the boards of county commissioners of 

Athens, Fulton and Medina Counties in conflict with the required Constitutional requirement that 

the charter counties “provide for the exercise of all powers vested in, and the performance of all 

duties imposed upon counties and county officers by law”.  Those commissioners would be 

expected to observe and at times enforce the new fundamental rights conferred upon nature and 

ecosystems.  This likely would put them at odds with the State’s statutes exercising police 

powers with respect to counties.  They would be expected to defend the counties from the State 

with respect to the Community Bill of Rights and advocate that all conflicting statutes must give 

way to the Community Bills of Rights in the counties’ charters.   They would be expected to defy 

the State’s dominion and control over eminent domain.  The commissioners, not the State, would 

be expected to charter and authorize municipal corporations, and they would have duties to 

invade the province of the State in chartering corporations by stripping corporations and similar 

business organizations of their constitutional rights, thereby exposing the counties to 

constitutional tort claims and liability.  Of course, the commissioners would be expected to 

oppose and even shut down all oil and gas wells, oil and gas pipelines or saltwater injection 

wells, as the case may be, which would give rise to even more lawsuits.   

Certainly the proposed county charters would create even more conflicts and tensions 

with the State than is set forth above.  The inclusion of the Community Bill of Rights in a county 
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charter is untenable, especially in light of the Constitutional requirement that the charter counties 

“provide for the exercise of all powers vested in, and the performance of all duties imposed upon 

counties and county officers by law”.  That requirement alone, being Constitutional in nature and 

part of the defining requirements and provisions for county charters set forth in Article X, 

Section 3, would invalidate the bulk of the provisions in the Community Bill of Rights.  Why 

then should a Community Bill of Rights, so very offensive to the natal purposes of a county 

charter in Ohio, be included in the very document it could destroy?   

The Athens County Board of Elections and Respondent Husted, as Ohio’s Chief 

Elections Officer, both acting on behalf of the Office of the Secretary of State of Ohio, an Ohio 

administrative agency, have been granted sufficient authority and discretion to investigate 

petitions and determine whether they meet the requirements of the law.  They did just that and 

properly exercised their discretion when they determined the petitions for proposed county 

charters violate the requirements of the law and should not be certified as valid for inclusion in 

the ballots for the general election. 

Relators’ Complaint for writ of mandamus should be dismissed.   

3. The Petitions for Proposed County Charters Combine (i) Elector Petitions 
for Proposed County Charters Drafted pursuant to Article X, Sections 3 and 
4, with (ii) Unauthorized Elector Initiatives for Legislation. 
 

The petitions for proposed county charters contain two types of provisions.  First, there 

are the provisions for county charters, which were discussed above.  Second, there are the 

legislative-type laws set forth in the Community Bill of Rights.  With respect to the legislative-

type laws, at the present time in Athens, Fulton and Medina Counties, neither the boards of 

county commissioners nor the electors, through initiative, have the present right to cause that 
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legislation to be passed.  The commissioners have no home rule powers, and the electors do not 

have the right of initiative.   

If those counties should adopt county charters, then home rule powers and elector rights 

of initiative for legislation (see Article X, Section 3) arguably would permit a Community Bill of 

Rights to be adopted in each county, however ill-advised.  In that situation, the Community Bill 

of Rights would be an ordinance.  It would not have the power and authority of a county charter 

provision. 

After a county charter is adopted, county electors would have no right by petition to have 

a Community Bill of Rights submitted directly to the electorate.  All charter amendments must 

be recommended by a charter commission, even when the charter commission is initiated by 

elector petition.  Article X, Section 4, of the Ohio Constitution.   

The point at which a county charter takes life occurs in the blink of the eye.  Presumably 

that point of time is after an election either when the board of elections certifies the county 

charter or when the Secretary of State receives that certification.  Prior to the blink of the eye, 

county electors have no legislative powers whatsoever.  After the blink of the eye, county 

electors have no powers by petition to have legislative provisions placed in a charter amendment 

and submitted to the electors. Clearly, the drafters of Article X, Sections 3 and 4, did not intend 

for petitioners to have the power to insert legislative-type provisions, not explicitly authorized by 

Article X, Section 3, into a proposed county charter at the very moment of the blink of the eye.  

That would be entirely inconsistent with the carefully conceived plan found in Article X, 

Sections 3 and 4.   

Moreover, the inclusion of the legislative Community Bill of Rights initiative with the 

petitions for proposed county charters is quite confusing.  The Community Bill of Rights in the 
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proposed county charters dominate, and the provisions for proposed charter government are lost, 

especially where, as here, so little thought was put into the proposed charter government.   

The inclusion of the initiative for legislation with the petition for proposed county 

government is not within the requirements of the law.  The Athens County Board of Elections 

and Respondent Husted, as Ohio’s Chief Elections Officer, were well within their realm of 

administrative discretion when they certified the petitions for proposed county charters as 

invalid.  Relators’ Complaint should be dismissed. 

4. The Petitions for Proposed County Charters Combine (i) Elector Petitions 
for Proposed County Charters Drafted pursuant to Article X, Sections 3 and 
4, with (ii) Unauthorized Zoning Regulations. 

 
“Zoning ordinances have reference to the use of land, not personal property, nor the 

persons who own land.”  10 O.JUR. 3D, Buildings, Zoning and Land Controls § 84, at 284 (1995) 

(footnotes omitted).  “The right of the individual to use and enjoy his private property is not 

unbridled, but is subject to the legitimate exercise of the local police power.  Zoning regulations 

are a valid exercise of the police power.  They are adopted and enforced pursuant to such power 

under which government may enact law in furtherance of the public safety, health, morals, or 

general welfare.”  Id. § 86, at 287 (footnotes omitted).   

The power to plan and zone or regulate land use belongs to the 
state. The Ohio Constitution, Article II, § 1, vests the state’s 
legislative power, which includes the police power, in the General 
Assembly. Through its constitution and enabling statutes, Ohio has 
delegated most of its planning and police power authority to 
regulate land use to the local level. In recent years, the state has 
enacted statutes which address land use issues of statewide concern 
and, in effect, take back some of the delegated power. These 
statutes reflect, for example, a greater concern for the environment 
by regulating the location of hazardous waste facilities and for 
disempowered groups by regulating the location of group homes 
for the disabled and day care facilities. The statutes include full or 
partial preemption of local regulatory systems. 
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OH. PLAN. & ZONING L. § 3:1 (2014 ed.) (footnote omitted).  Even for a charter government, 

zoning powers fall within the State’s police powers, and a local government’s exercise of those 

powers cannot conflict with general law.   

The Ohio Supreme Court has ruled that the enactment of zoning 
laws by a municipality is an exercise of the “police power,” rather 
than an exercise of the power of “local self-government” as 
granted by the home rule amendment; the phrase “not in conflict 
with general laws” in Ohio Constitution, Article XVIII, § 3 applies 
to the “police power.” Under home rule, municipalities may enact 
their own police power measures, such as zoning and subdivision 
regulations, but these measures cannot conflict with the general 
law of the state. Where there is conflict, it must be related to the 
same subject matter and must be specific and not implied. 

 
OH. PLAN. & ZONING L. § 3:2 (2014 ed.) (footnotes omitted).  If a charter county has claimed 

municipal zoning powers, as has been done in the proposed county charters, then such 

restrictions applicable to all municipalities also restrict that charter county. 

Two provisions, 2.01.1 and 2.01.2 in the proposed county charter for Athens County, 

which control the use of land and land resources, appear to be the primary reasons for the 

Proposed County Charter.19  By definition, they are zoning regulations that have not been 

developed in the usual and accepted manner, and they have been developed without even a 

general plan.  “‘The underlying basis for zoning is to, when need be, enforce conformity to a 

general plan . . ..  [Z]oning should conform to a “general plan[]” . . ..’”  Bd. of Trs. v. Dray, 11th 

Dist. Trumbull No. 2004-T-0137, 2006-Ohio-3402, ¶ 52 (quoting the trial court).  There was no 

zoning plan whatsoever.  Section 2.01.1 prohibits oil and gas wastewater injection wells, an 

                                                            
19 In Article II of the proposed county charters for Fulton and Medina Counties, the proposed 
regulations cover oil and gas wells or oil and gas pipelines, or both.  Nevertheless, since they 
regulate the use of land, they are zoning regulations.  The arguments made in this section with 
respect to the proposed county charter for Athens County are equally applicable to the proposed 
county charters for Fulton and Medina Counties.   
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activity regulated and permitted by ODNR.  See R.C. 1509.22.  Section 2.01.2 prohibits the use 

of fresh water for oil and gas related activities.  “A zoning ordinance, rule or resolution which 

violates an explicit statutory command of the General Assembly is clearly preempted and is 

therefore invalid and unenforceable.”  Newbury Township Bd. of Township Trustees v. Lomak 

Petroleum (Ohio), 62 Ohio St.3d 387, 583 N.E.2d 302, Syllabus ¶ 1 (1992) (finding preemption 

of zoning regulations by oil and gas statutes in Chapter 1509).     

The only zoning available in unincorporated Athens County at this time is county rural 

zoning, see R.C. Chapter 303, which requires a zoning commission study of the proposed zoning 

and public hearings and is to be presented as a comprehensive plan to the county commissioners 

for acceptance.  R.C. 303.02(A), 303.03, 303.05, 303.06, 303.08, 303.10.  Once accepted by the 

commissioners, the electors in the unincorporated parts of the county must vote.  R.C. 303.11.  

The zoning goes into effect only in those townships in which a majority of the electors vote in 

favor of the zoning plan. Id.  Townships also can adopt zoning, and it is more the norm in 

unincorporated areas than is county rural zoning.  See R.C. Chapter 519.   

The zoning regulations in Sections 2.01.1 and 2.01.2 would also apply within 

municipalities—something that the county government simply cannot achieve at this time.  

Zoning inside of a municipality would involve a planning commission, which would be 

responsible for “mak[ing] plans and maps of the whole or any portion of the municipal 

corporation, and of any land outside thereof, which, in the opinion of the commission, is related 

to the planning of the municipal corporation . . ..”  R.C. 713.02.  A public hearing would be 

required.  R.C. 713.12.  There are many other requirements with respect to municipal zoning.  

The foregoing are sufficient to demonstrate that zoning regulations could not be included 

properly in the petitions for proposed county charters.  Thus, even if the county should adopt a 
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charter and assume all municipal powers, any attempt by the county to adopt zoning regulations 

that would be effective within municipalities would be problematic.   

Recently in Morrison, the Supreme Court stated: 

Under the city's ordinances, a state permit holder cannot begin 
"any excavation" or "drill a well for oil, gas, or other 
hydrocarbons" without fully complying with local provisions. . . . 
Because [the oil and gas operator] obtained a valid state permit in 
accordance with R.C. Chapter 1509, the city cannot "extinguish 
privileges arising thereunder through the enforcement of zoning 
regulations." 
 

. . .  
 
. . . We hold that the Home Rule Amendment to the Ohio 

Constitution, Article XVIII, Section 3, does not allow a 
municipality to discriminate against, unfairly impede, or obstruct 
oil and gas activities and production operations that the state has 
permitted under R.C. Chapter 1509. 

 
Id., ¶¶ 28, 34 (citations omitted).  Sections 2.01.1 and 2.01.2 would ban oil and gas activities and 

would be inconsistent with the holding of this Court in Morrison. 

Sections 1.08, 1.09, 1.10, 1.13, 1.14, and 3.01 also are attempts at zoning.  These 

sections, which concern the control of ecosystems and nature, are attempts to control the use of 

land and nature.  Rights cannot be granted to land and nature, but uses of land and nature can be 

controlled.  That control is a type of zoning.  The comments above pertaining to Sections 2.01.1 

and 2.01.2 apply to these sections as well. 

Article X, Sections 3 and 4, of the Ohio Constitution do not authorize zoning regulations 

to be included in the county charter.  Zoning regulations usually are the result of meticulous 

planning and require a complex development code to be adopted by electors.  Sections 2.01.1 

and 2.01.2 directly conflict with general law.  The charter’s zoning regulations have not been 

adopted in accordance with county rural zoning or any zoning act set forth in Ohio’s general law. 
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Indeed, it would not be possible to comply with any zoning act and include zoning regulations in 

a proposed county charter.  The presence of zoning regulations in the proposed county charters 

does not meet the requirements of the law and requires the petitions for proposed county charters 

to be certified as invalid.  Relators’ Complaint should be dismissed. 

B. Contrary to Relators’ Assertions, Ohio Boards of Elections and Respondent Husted, 
All Part of the Office of the Secretary of State of Ohio, a State Administrative 
Agency to Which Ohio Courts Defer, Have Very Broad Powers and Discretion to 
Investigate Form and Substance Before and After Elections. 

 
Relators argue that prior to an election, only the form of petitions may be reviewed by 

Ohio administrative agencies and courts, and the substance of petitions may not be considered 

until after the election has concluded.  Such law applies only to legislative councils of municipal 

corporations, boards of county commissioners, and officials and employees of municipal and 

county governments.  Time and again this Court and the courts of appeals of Ohio have 

expressed and applied that rule.   

The city council's constitutional authority to review the sufficiency of petitions is limited 

to matters of form, not substance. State ex rel. Polcyn v. Burkhart (1973), 33 Ohio St.2d 7, 10-

11, 62 O.O.2d 202, 203-204, 292 N.E.2d 883, 885 (emphasis added).  A city council's authority 

to determine if all applicable statutory requirements have been met is therefore more restricted 

than that of a board of elections. See State ex rel. Watkins v. Quirk (1978), 59 Ohio App.2d 175, 

13 O.O.3d 202, 392 N.E.2d 1302. A city council may not engage in judicial or quasi-judicial 

determinations, e.g., analyzing if the requirements of R.C. 3501.38(F) have been satisfied. See 

id.; see, also, Polcyn, supra; State ex rel. Citizens for a Better Portsmouth v. Sydnor (1991), 61 

Ohio St.3d 49, 52, 572 N.E.2d 649, 651. In other words, council cannot inquire into questions 

not apparent on the face of the petitions themselves or which require the aid of witnesses to 

determine.”   Morris v. City Council of Macedonia, 71 Ohio St.3d 52, 55, 641 N.E.2d 1075 
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(1994) (emphasis added).  “‘[C]ouncil's power to examine initiative petitions for sufficiency has 

not been declared by this court to extend beyond matters of form, or “administrative 

determinations” concerning the number of valid signatures. . . . None of the cases decided by this 

court . . . should be construed to invest municipal legislative authorities with the power to 

determine what substantive errors, if any, are grave enough to warrant the withdrawal of a whole 

issue from the electorate, whether they appear “on the face” of the petitions or not. That is a 

judicial function, and Section 9, Article XVIII, does not contemplate that legislative authorities 

be clothed with that prerogative.”  State ex rel. Citizens for Better Portsmouth v. Sydnor, 61 Ohio 

St.3d 49, 52, 572 N.E.2d 649 (1991) (quoting State, ex rel. Polcyn, v. Burkhart, 33 Ohio St.2d 7, 

10-11, 292 N.E.2d 883 (1973)).  Accord, State ex rel. Ebersole v. City of Powell, 141 Ohio St.3d 

17, ¶ 6 (2014) (“Ebersole II”); State ex rel. N. Main St. Coalition v. Webb, 106 Ohio St.3d 437, 

2005-Ohio-5009, 835 N.E.2d 1222, ¶ 30-32;   State ex rel. Lautz v. Diefenbach, 165 Ohio St. 

495, 496, 137 N.E.2d 749 (1956); State ex rel. Werner v. Koontz, 153 Ohio St. 325, 91 N.E.2d 

473, Syllabus (1950).   

Boards of election and Respondent Husted enjoy much broader powers, before and after 

elections.  R. C. 3501.11(K) states:  “Each board of elections shall exercise by a majority vote all 

powers granted to the board by Title XXXV of the Revised Code, shall perform all the duties 

imposed by law, and shall . . . [r]eview, examine, and certify the sufficiency and validity of 

petitions and nomination papers, and, after certification, return to the secretary of state all 

petitions and nomination papers that the secretary of state forwarded to the board . . ..”  

(Emphasis added.)  This Court has said often that “boards of elections ‘are the local authorities 

best equipped to gauge compliance with election laws.’”  State ex rel. Stevens v. Geauga County 
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Bd. of Elections, 90 Ohio St.3d 223, 228, 2000-Ohio-66, 736 N.E.2d 882 (2000) (quoting State 

ex rel. Sinay v. Sodders, 80 Ohio St. 3d 224, 231, 685 N.E.2d 754, 760 (1997)). 

“‘Under the provisions of Section 4785-13, General Code [Section 3501.11, Revised 

Code], and cognate sections, a county board of elections is authorized to review, examine and 

certify the sufficiency and validity of petitions and nominating papers even in the absence of a 

protest thereto. (State, ex rel. McGinley, v. Bliss et al., Board of Elections, 149 Ohio St. 329, 

approved and followed.)’”  State ex rel. Janasik v. Sarosy, 12 Ohio St.2d 5, 5-6, 230 N.E.2d 346 

(1967) (quoting State, ex rel. Ehring, v. Bliss et al., Board of Elections of Summit County, 155 

Ohio St. 99, 97 N.E.2d 671 (1951)).  Accord, State ex rel. Markulin v. Ashtabula County Bd. of 

Elections, 65 Ohio St.3d 180, 183, 1992-Ohio-84, 602 N.E.2d 626 (1992); Wiss v. Cuyahoga 

County Bd. of Elections, 61 Ohio St.2d 298, 301, 401 N.E.2d 445 (1980) (pre-election 

investigation); State, ex rel. Ehring, v. Bliss et al., Board of Elections of Summit County, 155 

Ohio St. 99, 97 N.E.2d 671, Syllabus ¶ 1 (1951) (State, ex rel. McGinley, v. Bliss et al., Board of 

Elections, 149 Ohio St., 329, approved and followed). 

Clearly a board of elections has authority to investigate substantive matters prior to an 

election and act upon its conclusions that “applicable legal requirements” have not been satisfied, 

even without a written protest.  See State ex rel. O'Beirne v. Geauga County Bd. of Elections, 80 

Ohio St.3d 176, 181-182, 1997-Ohio-348, 685 N.E.2d 502 (1997).  Boards of election are 

entitled and also required to weigh evidence and exercise considerable discretion.  State ex rel. 

Kelly v. Cuyahoga County Bd. of Elections, 70 Ohio St.3d 413, 414, 639 N.E.2d 78 (1994) 

(citing State ex rel. Herdman v. Franklin Cty. Bd. of Elections, 67 Ohio St.3d 593, 596, 621 

N.E.2d 1204, 1206 (1993)). 
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Boards of elections clearly are authorized to investigate matters of substance prior to 

elections and act on their conclusions.  The character of a document, for which a board of 

elections has responsibility, must be determined from the substance of the document.  State ex 

rel. Werner v. Koontz, 153 Ohio St. 325, 332, 91 N.E.2d 473 (1950).  Accord, State ex rel. N. 

Main St. Coalition v. Webb, 106 Ohio St.3d 437, 2005-Ohio-5009, 835 N.E.2d 1222, ¶ 34.  In 

Skinner Engine Co., a mandamus case, this court stated:  “[W]here there is doubt about the 

character of an instrument the substance rather than the form will prevail.”  136 Ohio St. at 349.  

Where such instrument was doubtful, this Court said that the writ of mandamus would not issue.   

In State ex rel. Ebersole v. Del. County Bd. of Elections, 140 Ohio St.3d 487, 2014-Ohio-

4077, 20 N.E.3d 678 (“Ebersole I”), this Court upheld a board of election’s refusal to certify a 

referendum petition as valid.  The board of elections had certified the petition as invalid because 

the referendum petition concerned an administrative action, not a legislative action.  Id., ¶ 27.  

The Supreme Court stated:  “Because citizens of a municipality cannot exercise referendum 

powers greater than what the Constitution affords, an administrative action is beyond the scope 

of the referendum power.”  Id., ¶ 29 (citation omitted).  The referendum power only applied to 

legislative actions.  The Supreme Court upheld the board of election’s refusal to certify and held:  

“[T]he subject matter of the proposed referendum and initiative is not proper for the ballot.”  

Id., ¶ 42 (bold and italics emphasis added).  Clearly, substance was a proper area for inquiry. 

Boards of elections may refuse to certify a petition if it conveys a mistaken or confusing 

impression.  See State ex rel. Stevens v. Geauga County Bd. of Elections, 90 Ohio St.3d 223, 228, 

2000-Ohio-66, 736 N.E.2d 882 (2000); State ex rel. O'Beirne v. Geauga County Bd. of Elections, 

80 Ohio St.3d 176, 181-182, 1997-Ohio-348, 685 N.E.2d 502 (1997). 
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Finally, Ohio courts defer to boards of elections.  “We will not substitute our judgment 

for that of a board of elections if there is conflicting evidence on an issue.  State ex rel. O'Beirne 

v. Geauga Cty. Bd. of Elections (1997), 80 Ohio St. 3d 176, 181, 685 N.E.2d 502, 506; State ex 

rel. Kelly v. Cuyahoga Cty. Bd. of Elections (1994), 70 Ohio St. 3d 413, 414, 639 N.E.2d 78, 79 

(‘Boards of elections are obligated to weigh evidence of a candidate's qualifications, and courts 

should not substitute their judgment for that of the board.’).”  State ex rel. Wolfe v. Delaware 

County Bd. of Elections, 88 Ohio St.3d 182, 185, 2000-Ohio-294, 724 N.E.2d 771 (2000).   

Clearly the board of elections, with its authority to conduct broad judicial and quasi-

judicial investigations and hearings has the authority to consider the substance of petitions prior 

to an election.  Morris v. City Council of Macedonia, 71 Ohio St.3d 52, 55, 641 N.E.2d 1075 

(1994). 

Finally, a board of elections must apply election laws strictly.  A failure to do so is an 

abuse of discretion.  In State ex rel. Stoll v. Logan County Bd. of Elections, 117 Ohio St.3d 76, 

2008-Ohio-333, 881 N.E.2d 1214, the Supreme Court stated:  “Under R.C. 3501.39(A)(2), a 

board of elections must reject any petition if it ‘violates any requirement established by 

law.’ ‘[T]he settled rule is that election laws are mandatory and require strict compliance 

and that substantial compliance is acceptable only when an election provision expressly 

states that it is.’” Id., ¶ 32 (citation omitted) (bold and italics emphasis added).  In Stoll, the 

Supreme Court held that the board of elections abused its discretion when it denied a protest and 

certified a petition.  Stoll, ¶ 47.  Thus, a board’s failure to investigate the substance of a petition 

prior to an election to determine if the petition would meet the requirements of the law itself 

would be an abuse of discretion. 
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The Secretary of State of Ohio, as Ohio’s chief elections officer, likewise has all of the 

authority given to boards of elections and more.  For example, he is entitled to interpret elections 

statutes to determine their meanings.  State ex rel. S. Cent. Ohio Educ. Serv. Ctr. Governing Bd. 

v. Adams County Bd. of Elections, 4th Dist. Adams No. 03CA761, 2003-Ohio-5273, ¶ 30 (citing 

State ex rel. Herman v. Klopfleisch (1995), 72 Ohio St.3d 581, 586, 651 N.E.2d 995).   

C. The Athens County Board of Elections Properly Exercised Its Broad Discretion 
When It Certified the Petition for Proposed Athens County Charter as Invalid, and 
Respondent Husted, Ohio’s Chief Elections Officer, Properly Exercised His Broad 
Discretion When He Certified the Proposed County Charters as Invalid, Thereby 
Entitling the Board of Elections and Respondent Husted to the Respectful Deference 
Afforded to Administrative Agencies by Ohio Courts. 

 
 

The minutes from the July 6, 2015, meeting of the Athens County Board of Elections 

(Intervening Respondent Prisley Exhibit IX) demonstrate that the members properly investigated 

the character and deficiencies of the petition for proposed county charter and made an 

independent determination that the petition was “not a charter.”  They exercised their discretion 

and certified it as invalid.  This Court should defer to that board’s exercise of its discretion. 

The decision of the Athens County court of common pleas should not deter that result.  

First, this Court has the discretion to ignore it if it was wrong.  Second, that portion of R.C. 

307.94 that authorizes the court’s actions is unconstitutional and void on its face.  The 

proceeding was for an advisory opinion.  It simply substituted the court’s opinion for the 

decision of the Athens County Board of Elections.  There was no justiciable case or controversy.  

“An actual controversy is a genuine dispute between adverse parties. . . . It is more than a 

disagreement; the parties must have adverse legal interests.”  Kincaid v. Erie Ins. Co., 128 Ohio 

St.3d 322, 2010-Ohio-6036, 944 N.E.2d 207, ¶ 10 (citations omitted).  “To be justiciable, a 

controversy must be grounded on a present dispute, not on a possible future dispute.”  Id., ¶ 10 
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(citation omitted).  This violated Article IV, Section 4(B), of the Ohio Constitution.  

Additionally, R.C. 307.94 requires the common pleas court to act as an arm of the Office of the 

Ohio Secretary of State by making a decision for and on behalf of the board of elections.  Thus, 

it commands a judicial officer to act in an executive role.  Alternatively, R.C. 307.94 requires a 

judicial officer to act when Article IV jurisdiction is absent.  Either way, R.C. 307.94 violates the 

constitutional doctrine of separation of powers.  “The separation-of-powers doctrine represents 

the constitutional diffusion of power within our tripartite government. The doctrine was a 

deliberate design to secure liberty by simultaneously fostering autonomy and comity, as well as 

interdependence and independence, among the three branches.”  City of Norwood v. Horney, 110 

Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, ¶ 114.   

The decision of the Athens County Court of Common Pleas in no way binds the Athens 

County Board of Elections. 

Respondent Husted likewise enjoys enormous discretion to which Ohio courts defer.  

F.C. 307.95(C) states, in part: 

The secretary of state, within ten days after receipt of the protests, 
shall determine the validity or invalidity of the petition and the 
sufficiency or insufficiency of the signatures. The secretary of state 
may determine whether to permit matters not raised by protest to 
be considered in determining such validity or invalidity or 
sufficiency or insufficiency, and may conduct hearings, either in 
Columbus or in the county where the county charter petition is 
filed. The determination by the secretary of state is final. 
 

Respondent Husted’s discretion under that statute was unfettered.   

For the foregoing reasons, this Court should defer to the Athens County Board of 

Elections and Secretary of State of Ohio and dismiss Relators’ Complaint. 

D. This Court Should Refuse to Issue a Writ of Mandamus, and Relators’ Mandamus 
Complaint Should Be Dismissed. 
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Notwithstanding the compliance or non-compliance of the Athens County Board of 

Elections and Secretary of State of Ohio with the election laws, this Court should exercise its 

own discretion and deny the writ of mandamus.  The petitions for proposed county charters are 

very confusing when read.  The chance of elector mistake when voting is high.  Such documents 

should never be printed on a ballot.  State ex rel. Stevens v. Geauga County Bd. of Elections, 90 

Ohio St.3d 223, 228, 2000-Ohio-66, 736 N.E.2d 882 (2000). 

There is little doubt that the proposed county charters, if adopted in an election, would be 

ruled void within one to two years thereafter.  In that case, it makes no sense to place the 

petitions on the ballot.  In State ex rel. Werner v. Koontz, 153 Ohio St. 325, 91 N.E.2d 473 

(1950), this Court refused to issue a writ of mandamus because to do so would have been futile.   

Id., at 332-34.  "Mandamus will not issue to compel a vain act." State ex rel. Moore v. Malone, 

96 Ohio St.3d 417, 2002-Ohio-4821, 775 N.E.2d 812, ¶ 38. 

Thomas Linzey’s interview given to Reuters should put to rest any doubts in this area.  

He made it clear that the petitions for proposed county charters are not intended to become 

serious governmental documents.  They are just intended to produce conversation, which they 

already have done.  This Court should exercise its independent discretion and refuse to issue the 

writ of mandamus. 
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VI. CONCLUSION. 

For the foregoing reasons, Relators’ Complaint seeking a writ of mandamus should be 

dismissed. 

Respectfully submitted, 
 
 
/s Michael M. Hollingsworth 
___________________________________ 
Michael M. Hollingsworth (0002556) 
39 North College Street 
P.O. Box 428 
Athens, Ohio 45701 
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mike@mmhlaw.us 
 
Counsel for Intervening Respondent  
Joanne Dove Prisley 
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Fracking Fight Heats Up in Ohio 
 

Ohio Secretary of State Hands Victory to Oil and Gas Industry – Strips 

Communities of Authority to Even Vote on Fracking Infrastructure Projects 

 

CELDF Files Lawsuit Against Secretary of State  

 
 

FOR IMMEDIATE RELEASE 
August 20, 2015 
 

Contact: 
Tish O’Dell, Ohio Community Organizer 

tish@celdf.org, 440-838-5272 
 

COLUMBUS, OH:  With the oil and gas industry already reveling in a recent Ohio Supreme 

Court decision stripping local control on fracking and other extraction activities away from 

communities, the Secretary of State has now handed the industry another victory, opening the 

door for fracking infrastructure projects to spread even faster across Ohio. 

 

In a decision issued August 13, Ohio Secretary of State Jon Husted blocked citizens from 

voting on Home Rule Charter initiatives which include provisions on fracking 

infrastructure development.   

 

In response to Husted’s decision, this week the Community Environmental Legal Defense 

Fund (CELDF) filed a lawsuit against the Ohio Secretary of State on behalf of community 

members in Athens, Medina, and Fulton Counties seeking to restore the initiatives to the 

November ballot.  The complaint cites Article X, Section 3, of the Ohio Constitution which 

codifies the right of the people to vote on local Charter initiatives. 

 

Ohio communities are being inundated by fracking infrastructure projects – such as frack 

wastewater injection wells and pipelines.  Injection wells have been tied to earthquakes in Ohio, 

with fracking activities having major impacts on water quality and global warming. 

 

Despite these impacts, Ohio communities have found their state government, rather than 

helping protect communities from frack injection wells and other infrastructure projects, is 

instead authorizing corporations to site those projects.  With the Ohio legislature legalizing 
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fracking infrastructure projects, and the state Supreme Court ruling in February that the state has 

exclusive authority over oil and gas extraction (Munroe Falls v. Beck Energy Corporation), Ohio 

communities have been mobilizing at the county level to protect their health, safety, and welfare 

from fracking projects.   

 

In three counties – Athens, Medina, and Fulton – CELDF assisted community members to draft 

county Home Rule Charter initiatives.  Residents collected more than enough signatures to 

qualify the initiatives to the November ballot. 

 

Efforts to keep the proposed Charters off the ballot landed on Secretary of State Husted’s desk.  

Already the Athens County Court of Common Pleas, in July, affirmed the right of the people to 

direct democracy through the initiative process, requiring the proposed Athens Charter be placed 

on the November ballot.  

 

Husted’s decision, however, removed the county measures from the ballot.  The decision 

was supported by the American Petroleum Institute, the Ohio Oil and Gas Association, and 

the Ohio Chamber of Commerce.  In his decision, Husted stated he was "unmoved" by the 

arguments of Athens, Medina, and Fulton residents seeking to exercise their democratic right to 

vote on the measures.  

 

CELDF filed an appeal of the Secretary of State’s decision to the Ohio Supreme Court, on behalf 

of community members in the three counties.  Attorney James Kinsman, stated, “It’s the people’s 

constitutional right to vote on initiatives.  Mr. Husted – elected to serve the people of Ohio – is 

instead serving the oil and gas industry.”  

 

"Secretary Husted has set himself up as Ohio's censorship goalie," said Terry Lodge, co-counsel 

with Kinsman.  "If the 'wrong' idea comes up for a vote, he alone can cancel the election.  If the 

Ohio Supreme Court okays this arrangement, look for every future referendum that involves 

people vs. corporations to disappear through the Husted Loophole." 

 

CELDF’s Ohio Organizer, Tish O’Dell, explained, “The right of initiative was designed to 

protect the people’s right to make law without having to receive approval or be interfered with 

by government.  Secretary of State Husted, however, has determined that he is empowered 

to interfere with that right as he attempts to protect the oil and gas industry from the 

democratic decisions of the people of Ohio.” 
 

The appeal will be “fast-tracked” as an election case.  A decision is expected from the Oho 

Supreme Court by September 15
th
.  

 

Through grassroots organizing and the practice of public interest law, the Community 

Environmental Legal Defense Fund works with communities across the country to establish 

Community Rights to democratic, local self-governance and sustainability. CELDF has assisted 

nearly 200 communities to ban shale gas drilling and fracking, factory farming, water 

privatization, and other threats, and eliminate corporate “rights” when they violate community 

and nature’s rights.  

### 
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Green group's unconventional fight against tracking 
BY RICHARD VALDMANIS 

The residents of Grant Township, Pennsylvania, were 

worried about Little Mahoning Creek, a picturesque trout stream best fished in the spring 

when the water runs fast. 

The Pennsylvania General Energy Company had acquired a federal permit to drill an 

injection well down 7,000 feet about seven miles from the creek to dispose of wastewater 

from its natural gas hydraulic fracturing operations. 

Fearing the operation would harm the Little Mahoning watershed, the town's supervisors 

last year passed a "community bill of rights" that blocked the well, stripped the company of 

its right to inject wastewater underground, and declared that the state had no jurisdiction in 

the matter. 

The ordinance, they openly acknowledged, was likely to be challenged, and defending its 

legality would be difficult. 

Driven largely by opposition to hydraulic fracturing, commonly known as tracking, 

communities across the United States have passed or are considering measures to assert 

their right to stop projects with potential to harm local environments- even when the 

ventures fall squarely under state or federal jurisdiction. 

Behind a number of the protests, including the one in Grant, is a little-known activist group, 

the Community Environmental Legal Defense Fund. In 18 communities across six states 

the fund has convinced towns, villages or counties to challenge state and federal 

authorities- and even the U.S. Constitution. 

"Our belief is that these communities don't have a fracking problem, they have a 

democracy problem," said Thomas Linzey, the Pennsylvania-based attomey who founded 

the fund. "Our premise is that you can't win against the oil and gas industry using the 

existing legal structure, so the structure needs to be changed." 

Fracking, which extracts oil or gas from rock formations by injecting a high-pressure mix of 

water, sand and chemicals into wells, has helped lift domestic production of natural gas by 

35 percent since 2005 and oil by 45 percent since 2010. But it has also been linked to a 

rise in seismic activity in some places, and triggered fears about water and air pollution. 

States have reacted differently to local opposition: Vermont and New York passed 

sweeping state-wide moratoriums on fracking over the concems, while Texas and 

Oklahoma - whose economies rely heavily on the oil and gas industry - this year passed 

laws forbidding local tracking bans. 

For Linzey, all four examples illustrate the same problem: a lack of authority for affected 

communities to decide their own fates. 

So far, five of the communities that have adopted CELDF-written ordinances, including 

Grant Township, have had them challenged in court, and one decided to repeal its 

measure after a federal judge ruled against it. The other communities say they don't expect 

to win. 
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The fund's rebellious approach has drawn fire from the oil industry, legal experts and 

established environmental groups. And the criticism is likely to grow as cash-strapped local 

jurisdictions find themselves on the hook for defending ordinances in court cases they 

have little chance of winning. 

But Linzey says his goal is not to write local laws that are popular, or stand up in court, but 

rather to trigger a public debate about community rights to local self-government - even if it 

means a community ultimately falls into financial ruin. 

"If enough of these cases get in front of a judge, there is a chance we could start to have 

an impact within the judiciary," said Linzey. "And if a town goes bankrupt trying to defend 

one of our ordinances, well, perhaps that's exactly what is needed to trigger a national 

movement." 

CELDF has about 1 0 staff members spread across several of the states where it is active, 

and also relies on lawyers volunteering their time. The group has never won a case that 

went to court. 

The city of Lafayette, Colorado, has already paid some $60,000 so far defending its 2013 

CELDF-authored community bill of rights in court, knowing the effort is a form of legal 

disobedience with little hope of yielding a courtroom win. 

"The idea is to push this issue into people's consciousness," said Merrily Mazza, a council 

member in the city of 27,000 people. 

"FLATLY UNCONSTITUTIONAL" 

About 400 U.S. municipalities have sought to pass bans on tracking over the past ten 

years, mainly through legal moves like zoning regulations that have been easily 

overturned, according to Food and Water Watch, a non-profit organization. 

But CELDF's strategy of explicitly flouting existing legal structures has made the group one 

of the tracking industry's most aggravating opponents, according to Kevin Moody, chief 

counsel for the Pennsylvania Independent Oil and Gas Association. He calls the fund's 

hard-line view of local self-government Rridiculous," but capable of delaying projects and 

making them more costly. 

"If they want to have this debate, have it in a political arena," Moody said. "Don't enact 

ordinances that are blatantly unlawful, tie up local townships, expose them to liability, and 

tie up companies." 

Linzey's approach has also not earned him many friends among established environmental 

groups, big donors, or legal experts. The organization operates on a relatively small annual 

$800,000 budget, funded by a handful of left-leaning foundations, including the Park 

Foundation and the Heinz Endowments, as well as by private donors whose names it 

withholds. 

"I appreciate their opposition to corporate power and their defense of the environment, but 

it is flatly unconstitutional," says Kent Greenfield, a professor of law at Boston College. He 

said if communities could reject constitutional rights, nothing could stop them from re

segregating schools, for example. 
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The Washington-based Natural Resources Defense Council said that while it shares 

CELDF's goal of combating tracking, it considers CELDF's style too risky for local 

communities enacting the ordinances. 

In Mora County, New Mexico, community leaders this year voted to repeal their CELDF

authored anti-tracking ordinance after a federal court judge ruled against the county in a 

lawsuit brought by an oil company and landowners. 

'We weren't comfortable using our county as the test case to try to overturn two centuries 

of law," said Mora County Commissioner Paula Garcia.ln Grant Township, residents so far 

have remained willing to fight. The community has spent just a few thousand dollars of its 

annual $250,000 budget defending its CELDF-drafted community bill of rights. But it may 

have to spend more. 

Last August, PGE took Grant Township to court, arguing that the measure was 

unconstitutional and causing it financial harm by delaying a federally-permitted waste 

injection well. 

"If PGE wants to bankrupt this township, that's fine, that's just the way it's going to be," 

said Jon Perry, 59, one ofthree township supervisors. "I'm not sure that will look very 

impressive on their resume." 

PGE did not respond to a request for comment. 

(Reporting by Richard Valdmanis; Editing by Bruce Wallace and Sue Horton) 
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