
 

 

IN THE SUPREME COURT OF OHIO 
 

REBEKAH R. RADATZ, 
individually and on behalf of 
all others similarly situated, 
 

Plaintiff-Appellee, 
 

vs. 
 
FEDERAL NATIONAL MORTGAGE 
ASSOCIATION, 
 

Defendant-Appellant. 
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Case No. 2014-1126 
 
On Appeal from the 
Cuyahoga County Court of Appeals, 
Eighth Appellate District 
Case No. CA-13-100205 
 
Cuyahoga County Court of Common Pleas 
Case No. CV-03-507616 
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PLAINTIFF-APPELLEE’S NOTICE OF SUPPLEMENTAL AUTHORITY 

 Pursuant to S.Ct.Prac.R. 16.08 and 17.08, Appellees respectfully submit the attached 

recent (September 10, 2015) decision of the Sixth Circuit in Higgins v. BAC Home Loans 

Servicing LP, Nos. 14-6167 and 14-6168, 2015 U.S. App. LEXIS 12275 (6th Cir. July 16, 2015).  

Both Appellants and Appellees cited Higgins in their briefing to this court.  The July 16, 2015 

Panel Decision, which was submitted by Appellants as supplemental authority, did not disturb 

the district court's holding that the Kentucky statute is not a penalty under 12 U.S.C. 4617(j).  

Fannie Mae and its conservator, FHFA, took a conditional appeal against that holding, but in the 

attached, the Sixth Circuit yesterday denied further review. 

 Respectfully submitted, 
 
 
/s/ Patrick J. Perotti 

 Patrick J. Perotti, Esq. (#0005481) 
James S. Timmerberg, Esq. (#0067499) 
DWORKEN & BERNSTEIN CO., L.P.A. 
60 South Park Place 
Painesville, Ohio 44077 
(440) 352-3391     (440) 352-3469 Fax 
Email:  pperotti@dworkenlaw.com 
             jtimmerberg@dworkenlaw.com 
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(216) 621-3370     (216) 621-3371 Fax 
Email:  bruschel@aol.com 
 
Counsel for Plaintiff-Appellee, Rebekah R. 
Radatz 
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PROOF OF SERVICE 
 
 A copy of Plaintiff-Appellee’s Notice of Supplemental Authority was served on 
September 11, 2015: 
 

Richard S. Gurbst, Esq. 
SQUIRE PATTON BOGGS (US) LLP 
4900 Key Tower 
127 Public Square 
Cleveland, OH 44114—1304 
Email:  richard.gurbst@squirepb.com 
 
J. Philip Calabrese, Esq. 
Kathleen M. Trafford, Esq. 
PORTER WRIGHT MORRIS & 
ARTHUR LLP 
950 Main Avenue, Suite 500 
Cleveland, OH 44113-7206 
Email:  pcalabrese@porterwright.com 
            ktrafford@porterwright.com 
 
Counsel for Defendant-Appellant, 
Federal National Mortgage Association 

Stephen E. Hart, Esq. 
Deputy General Counsel 
FEDERAL HOUSING FINANCE AGENCY 
Constitution Center 
400 Seventh Street, S.W. 
Washington, D.C. 20024 
Email:  stephen.hart@fhfa.gov 
 
Anne Marie Sferra, Esq. 
Sommer L. Sheely, Esq. 
BRICKER & ECKLER, LLP 
100 South Third Street 
Columbus, OH 43215 
Email:  asferra@bricker.com 
             ssheely@bricker.com 
 
Counsel for Amicus Curiae Federal Housing 
Finance Agency 
 
And to: 
 
Jeffrey M. McGaffick, Esq. 
571 East 185th Street 
Cleveland, Ohio 44119 
Email:  jmcgaffick@hotmail.com 
 
Counsel for Amicus Curiae First Priority Title 
Agency 
 
 

 
And as a courtesy to: 

 
Brian Ruschel, Esq.  
925 Euclid Avenue, Suite 660 
Cleveland, Ohio 44115-1405 
Email:  bruschel@aol.com 
 
Counsel for Plaintiff-Appellee, 
Rebekah R. Radatz 

 
 

 /s/ Patrick J. Perotti 
 Patrick J. Perotti, Esq. (#0005481) 

James S. Timmerberg, Esq. (#0067499) 
DWORKEN & BERNSTEIN CO., L.P.A. 
 
One of the Attorneys for Plaintiff-Appellee 
Rebekah R. Radatz 

 



Nos. 14-6167/6168 
 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 

 
LARRY HIGGINS, ET AL., 
 
 Plaintiffs-Appellees, 
 
v. 
 
BAC HOME LOANS SERVICING, LP, ET AL., 
 
 Defendants-Appellants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 

O R D E R 

 

 

 
 
 BEFORE: MERRITT, BOGGS, and ROGERS, Circuit Judges. 
 
 
 The court received two petitions for rehearing en banc.  The original panel has reviewed 

the petitions for rehearing and concludes that the issues raised in the petitions were fully 

considered upon the original submission and decision of the cases.  The petitions then were 

circulated to the full* court.  No judge has requested a vote on the suggestion for rehearing en 

banc. 

 Therefore, the petitions are denied. 

 
 
 
      ENTERED BY ORDER OF THE COURT 
 
 
 
 
      Deborah S. Hunt, Clerk 
 

                                                 
*
Judges Batchelder, Clay, Gibbons, McKeague, and White recused themselves from 

participation in this ruling.  
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT  

Deborah S. Hunt 
Clerk 

100 EAST FIFTH STREET, ROOM 540 
POTTER STEWART U.S. COURTHOUSE  

CINCINNATI, OHIO 45202-3988  
Tel. (513) 564-7000 
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  Filed: September 10, 2015 
 

Mr. Michael A. F. Johnson 
Mr. Carroll M. Redford III 
 

  Re: Case No. 14-6167/14-6168, Larry Higgins, et al v. BAC Home Loans Servicing, LP, et al 
Originating Case No. : 5:12-cv-00183 

Dear Counsel, 

     The Court issued the enclosed Order today in these cases. 

  Sincerely yours,  
    

  
s/Beverly L. Harris 
En Banc Coordinator  
Direct Dial No. 513-564-7077 

cc:  Ms. Robyn Renee Bender 
       Ms. Bethany A. Breetz 
       Mr. Howard N. Cayne 
       Mr. Cornelius Edwin Coryell II 
       Mr. David T. Faughn 
       Ms. Elizabeth Allen Frohlich 
       Mr. Jonathan William Garlough 
       Mr. Thomas M. Hefferon 
       Ms. Allyson Newton Ho 
       Mr. Matt D. James 
       Mr. John D. Kermode 
       Mr. Benjamin Adam Long 
       Ms. Dustin E. Meek 
       Ms. Jill L. Nicholson 
       Mr. Dirk C. Phillips 
       Ms. Nancy Abigale Rhodes 
       Mr. Sean J. Riley 
       Mr. Richard A. Vance 
       Ms. Asim Varma 
       Ms. Elizabeth C. Woodford 
       Mr. Joseph F. Yenouskas 
 
Enclosure  
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