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L INTERESTS OF AMICI CURIAE

Amici Curiae, Sam Johnson, Zehentbaner Family Land LP, Hanover Farms LP,
and Bounty Minerals, LLC, are Ohio property mineral owners who have entered into oil and gas
leases or are successor lessors, with oil and gas producers, for the development of their mineral
interests. Amici Curiae, along with thousands of other lessors whose property is located in ten
eastern Ohio counties, signed oil and gas leases under a lease form known as the “Krugliak” or
“Williams™ Lease. This lease form was entered into with Chesapeake, or its predecessors, and
involved tens of thousands of mineral acres. Over 100,000 net mineral acres were leased under
the Williams Lease. In addition, other Ohio lease groups utilized the Williams Lease, including
the royalty provisions, which lease form was negotiated, drafted, intended, and accepted by the
parties to have customized language to be a “gross™ royalty provision, with no post-production
deductions.

The certified question the Court is asked to determine is whether Ohio follows the
“at the well” rule or some version of the “marketable product” rule. The issue underlying the
certified question is which party bears the burden of post-production costs (those costs associated
with transporting, processing, compressing, and treating oil, gas, associated hydrocarbons, and
by-products thereof into marketable form). In essence, the parties before the Court seck a
determination whether the royalties to be paid the lessors are based on the gross proceeds
(without deduction of post-production costs) or the net proceeds (after the deduction of post-
production costs). The “at the well” rule would allow the deduction of post-production costs
resulting in a net royalty. The “marketable product” rule would not allow the deduction of post-

production costs resulting in a gross royalty.

01195661-6 / 25851.03-0001 1



Amici Curiae’s position is that it is not necessary for the Court to adopt either
“rule,” but instead to apply the basic rules of contract interpretation based on the lease language
before the Court. Over 100 years ago, the Court foretold of the danger of adopting one law over
another when determining the rights and remedies of the parties under an oil and gas lease. The
Court explained that “the law applicable to one form of lease may not be, and generally is not,
applicable to another and different form.” Harris v. Ohio Oil Co., 57 Ohio St. 118, 129, 4§ N.E.
502 (1897). The Court recognized that oil and gas leases are contracts and the rules of contract
construction apply to determine their meaning. Jd. The Court should not ignore the Harris
decision and adopt an austere rule that disregards all but a few of the words contained in a
negotiated royalty provision because the parties’ intent can only be determined when the royalty
provision is read in its entirety.

Further, the Court should follow the basic rules of contract interpretation to
determine whether the payment of royalty was intended to be based on the net proceeds or gross
proceeds paid for the oil, gas, associated hydrocarbons, and marketable by-products produced
from the leased premises. It is a court’s duty to give language in an agreement the meaning the
parties intended it to have, and not apply a one-rule-fits-all analysis that may rewrite the meaning
of a royalty lease provision giving it a meaning not intended by the parties. There is no reason
for this Court to apply the “at the well” rule to a lease to determine whether a lessee may deduct
post-production costs resulting in a net royalty where the lease specifically addresses whether

deductions are allowed and whether the royalty is to be based on gross proceeds.
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To the extent the Court adopts either the “at the well” or “marketable product”

rule, it should be expressly limited to the specific royalty provision(s) before the Court, which

are particularly concise:

The royalties to be paid by Lessee are * * * (b) on gas, including casinghead
gas or other gaseous substance, produced and sold or used off the premises or
for the extraction of gasoline or other product therefrom, the market value at
the well of one-eighth of the gas so sold or used, provided that on gas sold at
the wells the royalty shall be one-eighth of the amount realized from such
sale.

Lessee to receive the field market price per thousand cubic feet for one-eighth
(1/8) of all gas marketed from the premises.

Lessee covenants and agrees to deliver to the credit of the Lessor, as royalty,
free of cost, in the pipeline to which the wells drilled by the Lessee may be
connected the equal one-eighth part of all Oil and/or Gas produced and saved
from said leased premises.

Amici Curiae’s royalty language in the Williams Lease is more robust and clear. It provides, in

relevant part:

ROYALTIES. The Lessee covenants and agrees:

a. Oil Royalty. To pay the Lessor * * * royalty based upon
the gross proceeds paid to the Lessee from the sale of oil, including
without limitation other liquid hydrocarbons or their constituents
and products thereof recovered from the leased premises.

b. Gas Rovalty. To pay to the Lessor * * * royalty based
upon the gross proceeds paid to Lessee for the gas marketed and
used off the leased premises, including casinghead gas or other
gaseous substance, and produced from each well drilled thereon,
computed at the wellhead from the sale of such gas substances so
sold by Lessee in an arms-length transaction to an unaffiliated
bona fide purchaser, or if the sale is to an affiliate of Lessee, the
price upon which royalties are based shall be comparable to that
which could be obtained in an arms-length transaction (given the
quantity and quality of the gas available for sale from the leased
premises and for a similar contract term) and without any
deductions or expenses. For purposes of this Lease, “gross

proceeds” means the total comsideration paid for oil, gas,
associated hydrocarbons, and marketable by-products
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produced from the leased premises without deductions of any

kind except as provided in paragraph 44.
(Emphasis added.) (Affidavit of Gregory W. Watts, attached hereto as Exhibit A, and identified
as Exhibit 1.)
Paragraph 44 only allowed deductions for lessor’s proportionate share of ad valorem
taxes;
AD VALOREM TAXES. Lessor and Lessee each shall pay their
respective share of all Ad Valorem taxes, Lessor’s share to be
equal to the percentage of royalty paid to Lessor. Despite anything
to the contrary, Lessee shall be responsible for all severance taxes
associated with production of oil and gas under this Lease. Lessee
agrees to pay for any CAUV recoupment incurred by Lessor as a
result of Lessee’s operations. under this Lease, but any such
payment shall be based only upon the acreage actually disturbed by
Lessee.

Because Ohio precedent views oil and gas leases as contracts and applies the
basic rules of contract interpretation to lease terms, a court must give meaning, if possible, to all
words contained in an agreement. A royalty provision may specifically provide for a gross
royalty, prohibiting any deductions or expenses (including post-production costs) from the
payment of royalty to the lessors.

For example, Amici Curiae’s royalty provision requires the Lessee to pay a
royalty based on gross proceeds, which term is specifically defined in the gas royalty provision,
and means “without deductions of any kind.” The parties clearly intended that the royalty be

based on gross proceeds and the only expenses that may be deducted are Lessors” prorated share

of tax. Chesapeake’s blanket one-size-fits-all “at the well” approach, if allowed to apply to

! Krugliak, Wilkins, Griffith & Doughtery, Co., L.P.A. (“Krugliak” or “KWGD") represented multiple lease groups
that entered into oil and gas leases with Chesapeake. The different lease groups had royalty language which was
substantially similar. Representative examples are attached to the Affidavit of Gregory W. Watts, attached hereto as
Exhibit A, and identified as Exhibits 2 through 4.
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leases such as those entered into by Amici Curiae, would essentially allow the lessee to rewrite
the parties’ oil and gas lease from one for a gross royalty based on gross proceeds (without
deduction of post-production costs) to a net royalty based on net proceeds (after the deduction of
post-production costs).

Finally, as found by other state courts that have adopted a version of the
“marketable product” rule, the existence of an implied covenant to market also impacts whether
post-production costs may be deducted when calculating royalty. Under general contract law, a
party bears the burden or cost of his own performance. Ohio case law recognizes the implied
covenant to market, and if present in an oil and gas lease, under the rules of contract
interpretation,” should be considered when determining whether the lessee’s cost of performance
(post-production costs to transform the leasehold products into marketable form) can be deducted-
from a lessor’s royalty, resulting in a net royalty. Producers who have drilled in Ohio’s Utica
shale play will continue to generate revenue from the oil and gas owned by the lessors. The
Utica shale play produces, on average, more daily mcf of natural gas and measured natural gas
liquids than most other unconventional shale plays in the nation.

For these reasons, Amici Curiae respectfully ask the Court to refrain from
adopting a general rule applicable to all lease forms, and use established rules of contract

construction to interpret only those royalty provisions directly before the Court. Furthermore,

? Furthermore, the previous Ohio lease forms utilized by historical and traditional Ohio based producers (production
primarily from Clinton Formation) did not address net or gross proceeds for royalty; however, Ohio producers
almost always paid gross proceeds without passing post-production costs on to lessors. Ohio lessees for over 100
years paid for transportation, processing, compression, and marketing out of their proceeds and after payment to
lessors of the royalty based on the gross proceeds. See Chesapeake’s Preliminary Memorandum in Support of
Acceptance of Certified Question, p. 5 (stating “[t]he apportionment of post-production costs is a relatively recent
development *** [for many years, producers sold gas at the wellhead *** [and there were] no post-production costs
incurred by the producer”); Brief of Amicus Curiae Ohio Oil and Gas Association, et. al., p. 10 (“However, for most
producers, there were no post-production costs incurred under the old pipeline system and thus no post-production
costs deductions for purposes of royalty valuation.”).
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this Court should find that the entire terms of a lease must be weighed prior to determining the
royalty payments as “gross proceeds” or “net proceeds” of the total revenue.

II. LAW AND ARGUMENT

Proposition of Law No. 1: Because the Court has long recognized, under the Harris
decision, that oil and gas leases are contracts, the Court should apply the basic rules of
contract interpretation and not adopt a general rule applicable to all lease forms to
determine whether Respondents’ royalty is to be calculated based on “net proceeds” or
“gross proceeds.”

A contract analysis requires the Court to review the language of the royalty
provision, give meaning to all of the language contained therein, and determine the parties’ intent
when they entered into the lease. The Court should focus on the royalty provision in its entirety
and frame the issue as whether royalties are to be paid on “net proceeds” or “gross proceeds.” A
court should not use “at the well” language to determine whether a lessee can deduct post-
production costs and pay a net royalty if the lease specifically addresses whether the royalty is to
be “gross” or “net” and whether any deductions are allowed.

Payment of a royalty based on “net proceeds” means post-production costs may
be deducted in calculating royalties because this term “implies that the parties intended to make
deductions to account for costs[.]” 8 Williams & Meyers, Manual of Oil and Gas Terms, at 646
(2014). Conversely, if the language of the royalty provision is based on “gross proceeds,” which
means “the total monies and other consideration accruing to an oil and gas lease for the
disposition of the oil,” then post-production costs may not be passed along to lessors. Id., at 458.
Net proceeds expressly contemplate deductions, gross proceeds do not.

A. Application of contract interpretation to oil and gas leases

Under the general rules of contract construction, contracts should be construed so

as to give effect to the intention of the parties. Aultman Hosp. Assoc. v. Community Mut. Ins.
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Co., 46 Ohio St.3d 51, 53, 544 N.E.2d 920 (1989) citing Employers’ Liability Assur. Corp. v.
Roehm, 99 Ohio St. 343, 124 N.E. 223 (1919), syllabus; Skivolocki v. East Ohio Gas Co., 38
Ohio St.2d 244, 313 N.E.2d 374 (1974), paragraph one of the syllabus. This is the cardinal
purpose for judicial examination of any written instrument. /d. Courts will give effect to the
parties’ expressed intentions when, following negotiations, the parties make mutual promises
which are integrated into an unambiguous written contract, duly signed by them. Id, citing
Henderson-Achert Lithographic Co. v. John Shillito Co., 64 Ohio St. 236, 252, 60 N.E. 295
(1901). “Intentions not expressed in the writing are deemed to have no existence and may not be
shown by parol evidence.” Id.

Interpreting a contract requires a court to give meaning to every word and not
overlook the existence of certain words. 4m. Chem. Soc. v. Leadscope, Inc., 10th Dist. Franklin
No. 04AP-305, 2005-Ohio-2557, q 34, citing Cleveland Elec. lllum. Co. v. City of Cleveland, 37
Ohio St.3d 50, 524 N.E.2d 441 (1988), paragraph three of the syllabus. In interpreting a
contract, courts are to give effect to the intent of the parties and to examine the contract as a
whole and presume that the intent of the parties is reflected in the language of the contract.
Sunoco, Inc. v. Toledo Edison Co., 129 Ohio St.3d 397, 2011-Ohio-2720, 953 N.E.2d 285, § 37.
Where contractual language is unambiguous, a court must apply the language as written, without
resort to methods of construction or interpretation, and may not, in effect, create a new contract
by finding an intent not expressed by the contract’s clear language. Holdeman v. Epperson, 111
Ohio St.3d 551, 2006-Ohio-6209, 857 N.E.2d 583, § 12.

Commentators, such as Professor Owen Anderson, argue that “royalty clauses,
being both executory and anticipatory in nature, should be construed as a whole, in light of

current market realities, and not narrowly construed by isolating certain words or phrases and
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ignoring general intent.” Anderson, Royalty Valuation: Should Royalty Obligations Be
Determined Intrinsically, Theoretically, or Realistically? (Part 1), 37 Nat. Resources J. 547, 549
(1997). In other words, the “at the well” approach is too rigid because it places too much
emphasis on the words “at the well,” rather than placing the emphasis on the parties’ intent,
where it belongs.

Further, a court is not permitted to alter a lawful contract by imputing an intent
contrary to that expressed by the parties. Westfield Ins. Co. v. Galatis, 100 Ohio St.3d 397,
2003-Ohio-5849, 797 N.E.2d 1256, Y12. Amici Curiae’s Williams Leases specifically provides
lessors’ royalty is to be based on “gross proceeds,” and that “gross proceeds” means the “total
consideration paid for oil, gas, associated hydrocarbons, and marketable by-products produced
from the leased premises without deductions of any kind.” Application of the “at the well” rule
to Amici Curiae’s Williams Lease would ignore the express language of the parties’ intent that
royalties are to be based on gross proceeds, not net proceeds, and be without deductions of any
kind.

B. Analysis of post-production costs in the context of “net proceeds” vs. “gross
proceeds”

Parties to an oil and gas lease are free to agree to any type of royalty calculation
methodology. Heritage Resources, Inc. v. Nationsbank, 939 S.W.2d 118, 122 (Tex.1996).
Consistent with applying a contract analysis to a lease’s royalty provision is the determination of
whether the royalty provision language provides for the payment of a royalty based on “gross
proceeds™ or “net proceeds.”

As discussed above, the issue underlying the certified question is which party
bears the burden of post-production costs. As Chesapeake acknowledges in its Merit Brief,

“[t]here is no dispute in this case that the producer bears all of the costs of drilling a well and
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bringing the gas to the wellhead. These costs * * * are known as ‘production’ costs.” ”
(Chesapeake’s Merit Brief, p. 3). Since there is no dispute that “production” costs cannot be
deducted from the lessors’ royalty, the difference between “gross proceeds” and “net proceeds”
is whether post-production costs can be deducted from the lessors’ royalty. Application of
Chesapeake’s proposed “at the well” rule to Amici Curige would allow post-production costs
resulting in lessors’ royalty being calculated on “net proceeds,” resulting in a net royalty, in
direct contravention of the express intent of the parties that the royalty be paid on “gross
proceeds,” without deductions of any kind.
Amici Curiae’s gas royalty language provides:

ROYALTIES. The Lessee covenants and agrees:

¥ ok %

b. Gas Royalty. To pay to the Lessor * * * royalty based
upon the gross proceeds paid to Lessee for the gas marketed and
used off the leased premises, including casinghead gas or other
gaseous substance, and produced from each well drilled thereon,
computed at the wellhead from the sale of such gas substances so
sold by Lessee in an arms-length transaction to an unaffiliated
bona fide purchaser, or if the sale is to an affiliate of Lessee, the
price upon which royalties are based shall be comparable to that
which could be obtained in an arms-length transaction (given the
quantity and quality of the gas available for sale from the leased
premises and for a similar contract term) and without any
deductions or expenses. For purposes of this Lease, “gross
proceeds” means the total consideration paid for oil, gas.
associated hydrocarbons, and marketable by-products
produced from the leased premises without deductions of any
kind except as provided in paragraph 44.

(Emphasis added.) (Affidavit of Gregory W. Watts, attached hereto as Exhibit A, and identified
as Exhibit 5.)
Conversely, Chesapeake’s standard Ohio form “Paid-Up Oil and Gas Lease”

provides:
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PAYMENTS TO LESSOR. In addition to the bonus
paid by Lessee for the execution hereof, Lessee covenants to pay
Lessor, proportionate to Lessor’s percentage of ownership, as
follows:

(B) ROYALTY: For all oil and gas substances that
are produced and sold from the leased premises, Lessor shall
receive as its royalty one-eighth (1/8) of the sales proceeds
actually received by Lessee from the sale of such production,
less this same percentage share of all post production costs, as
defined below, and less this same percentage share of all
production, severance and ad valorem taxes. As used in this
provision, post production costs shall mean (i) all losses of
produced volumes (whether by use as fuel, line loss, flaring,
venting or otherwise) and (ii) all costs actually incurred by
Lessee from and after the wellhead to the point of sale,
including, without limitation, all gathering, dehydration,
compression, treatment, processing, marketing and
transportation costs incurred in connection with the sale of
such production. For royalty calculation purposes, Lessee shall
never be required to adjust the sales proceeds to account for the
purchaser’s costs or charges downstream from the point of sale.
Lessee may withhold Royalty payment until such time as the total
withheld exceeds fifty dollars ($50.00).

(Emphasis added.) (Attached to the Affidavit of Gregory W. Watts, attached hereto as Exhibit
A, and identified as Exhibit 5.)

”

Clearly, Amici Curiae’s Williams Lease providing for “gross proceeds,” “without
deductions of any kind,” is quantitatively different from Chesapeake’s standard Ohio form lease
royalty provision which expressly allows for deductions of post-production costs. However,
Chesapeake’s one-size-fits-all “at the well” rule would treat these leases identically, resulting in
the deduction of post-production costs and a payment based on net proceeds, not gross proceeds.
Such a result is not in accord with the parties’ express intent and must be rejected.

Chesapeake and their Amici even acknowledge that their proposed “at the well”

rule would be inapplicable to leases such as Amici Curiae’s, which specifically address the
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calculation of royalty (based on gross proceeds) and prohibit deductions. See Chesapeake’s
Merit Brief, p. 5 (wherein it concedes that post-production costs are shared “unless the lease
explicitly says otherwise” (emphasis added.)); Brief of Amicus Curiae Bruce M. Kramer, p. 5
(“references to the terms ‘well’ or ‘wellhead’ have, in the absence of other express, contrary
language” (emphasis added.)); Brief of Amicus Curiae American Petroleum Institute, p. 7
(“[w]hen an oil and gas lease provides royalty is to be calculated based on value ‘at the well,” * *
* lessee is allowed to allocate to the lessor “his or her pro rata share of post-production costs,
“unless such allocation of costs is expressly prohibited in the lease.”). As Chespeake and its
Amici acknowledge, language prohibiting any deductions and providing for royalties based on
“gross proceeds” trumps any reference to at the well or wellhead, which do not in and of
themselves reference or specify any allowed deductions.

C. Ohio law has applied the contract analysis proposed by Amici Curiae.

Ohio courts called upon to determine royalty issues have, in the past, applied a
contract analysis. In Busbey v. Russell, 10 Ohio C.C. 23 (1898), the court interpreted a royalty
provision to determine whether royalty was to be paid on “net proceeds™ or “gross proceeds.”
The oil royalty clause provided that “one-eighth part of all the oil produced and saved was * * *
to be delivered to the lessor, free of expense into tanks, or into pipe lines to his credit.” Id. at 26.
The gas royalty clause provided that if wells produced gas in sufficient quantities to justify
marketing, the lessor “should be paid at the rate of one-eighth income dollars per year for such
well so long as the gas therefrom should be sold.” Id.

The court acknowledged that “income” may mean net or gross income. Id. at 25.
However, the instrument to be construed was not of a commercial character between merchants,

and therefore, the question was not to be determined by strict commercial usage, but by
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principles that take into consideration how and by whom the term was used, in determining the
meaning of the parties in the use of that term. Id Looking at it in that light, the court
determined that it was clear the parties intended gross income, not net. Jd. at 26. The court
stated it is a matter of common observation that royalties on minerals are assessed on the
marketable amount produced and it is fair to infer that when the lessor in this instance stipulated
for one-eighth of the income from the gas produced and sold, he intended, and it was understood
to be, one-eighth of the gross income or receipts from the sale, and the stipulation as to the oil,
the court thought, placed it beyond question. 7d. at 26-27. The court concluded:

It was impracticable to deliver one-eighth of the gas itself to the

lessor as was to be done with the oil, and it seems reasonable that

he would stipulate for the same proportion of the receipts from the

marketed gas, instead of running the risk of no substantial return

for the gas by reason of bad financial management and wasteful
expenditures on the part of the lessees.

Id.

As noted by one commentator, “[t]his case recognizes that the proper calculation
of royalty depends upon the wording of the applicable royalty clause and * * * the Busbey court
emphasizes that royalty clauses should not be construed by isolating and defining specific words,
but by construing the entire royalty provision as a whole.” (Emphasis added.) Anderson, 37
Natural Resources J, at 593.

In Schmidt v. Texas Meridian Resources, Ltd., 4th Dist. Washington No. 94CA12,
1994 WI, 728059 (Dec. 30, 1994), the court applied a contract interpretation to determine
whether post-production transportation costs may be deducted against royalty payments. Id. at
*3. In doing so, the court declined to apply “a rigid interpretation of * * * royalty provisions”
and instead applied “more traditional principles of law reserved for such instruments [i.e.

contract interpretation].” Id. In Schmidt, all of the leases under review “provided for payment of
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a 1/8 royalty interest in oil and gas proceeds™ to the lessor. Id. at *2-*3. In making royalty
payments, Republic did not deduct post-production transportation costs associated with moving
the gas from wellhead to pipeline. Id. at *1. Subsequently, Republic transferred its leasehold
interests to Texas Meridian Production Co., Ltd. and immediately began deducting post-
production transportation costs from the royalty payments. Id.

The lessors commenced an action seeking an accounting of proceeds on the basis
that post-production costs should not have been deducted and should be reimbursed to them. 7Id.
The trial court agreed and awarded damages in excess of $10,000. /d. On appeal, the court of
appeals explained that “[o]il and gas leases * * * are contracts and are subject to certain
fundamental contract principles. It is well settled law that a party may waive the terms of a
written contract by words or conduct. White Co. v. Canton Transportation Co. (1936), 131 Ohio
St. 190 at paragraph two of the syllabus.” (Emphasis sic.) Id. at *5. The court of appeals
affirmed the trial court’s decision concluding that because the course of conduct between the
original parties (the original lessee and the lessors) did not involve the deduction of post-
production costs, the ability to do so was waived. Id. at 6. Therefore, the subsequent deductions
by Texas Meridian were not contemplated by the original parties to the lease and were improper.
Id. at *7.

The Busbey and Schmidt decisions support Amici Curiae’s argument that the
Court should apply the basic rules of contract interpretation, rather than a rigid one-size-fits-all

rule, to answer the certified question because this approach is consistent with Ohio precedent.
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D. In leases where the implied covenant to market production has not been

waived, such as those of Amici Curiae, as part of a contract interpretation
analysis courts should interpret the royalty language in light of the lessee’s

duty to_market when determining whether post-production costs can be

deducted from rovalty.

In addition to the language contained in the royalty provision, other provisions of
the lease may impact the issue of post-production costs. Since the 1800s, courts have recognized
the existence of implied covenants in oil and gas leases, including the covenant to market. Yoder
v. Artex Qil Co., 5th Dist. Guernsey No. 14 CA 4, 2014-Ohio-5130, q 45. See also Moore v.
Adams, 5th Dist. Tuscarawas No. 2007AP090066, 2008-Ohio-5953, Y 31-36 (“There are several
generally recognized implied covenants in oil and gas leases and these include the following
* * % the covenant to market the product.”); Am. Energy Serv., Inc. v. Lekan, 75 Ohio App. 3d
205, 215, 598 N.E.2d 1315 (5th Dist.1992) (same); Mauger v. Positron Energy Res., Inc., 5th
Dist. Morgan No. 14A0001, 2014-Ohio-4613, 9 66 (same).

States that have adopted the “marketable product” rule rely on the implied
covenant to market production, which is implied in all oil and gas leases, unless specifically
waived by the parties. Under this approach, a lessee may only deduct costs after the production
has been placed in a marketable condition. Wood v. TXO Prod. Corp., 854 P.2d 880, 882
(Okla.1992). This is consistent with contract law that a party with a duty must bear the costs of
performing that duty. (See Lutz’s Preliminary Memorandum on Certified Question, p. 12).

Chesapeake is well aware of the implied covenant to market, the effect it can have
on the lessee’s obligations, and how to waive the covenant. Chesapeake’s standard lease form
does just that, providing: “LEASE DEVELOPMENT. There is no implied covenant to drill,
prevent drainage, further develop or market production within the primary term or any extension

of term of this Lease.” (See Affidavit of Gregory W. Watts, attached hereto as Exhibit A,
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identified as Exhibit 5.) However, where the implied covenant to market production has not

been waived, courts should interpret the royalty language in light of this specific covenant.’

1. CONCLUSION

The Court has been asked to adopt a rigid rule based on one isolated phrase “at
the well” to address the propriety of deducting post-production costs. However, the rules of
construction and this Court’s precedent precludes the need to adopt a “rule.” Instead, the Court
only needs to apply the basic rules of contract interpretation in analyzing whether post-
production costs should be deducted by Chesapeake in calculating royalty. Such a determination
is governed by the parties’ intent, as specifically negotiated, drafted, intended, and accepted, as
to whether the royalties owed under the lease are to be paid based on the “gross proceeds”
(without deduction of post-production costs) or “net proceeds” (after the deduction of post-
production costs).

This proposed “gross proceeds” versus “net proceeds” analysis should govern the
interpretation concerning the allowance of post-production costs. Since there is no dispute that
“production” costs cannot be deducted from the lessors’ royalty, the difference between “gross
proceeds” and “net proceeds™ will necessarily turn on whether post-production costs can be
deducted from the lessors’ royalty. Chesapeake and their Amici even acknowledge their
proposed “at the well” rule is inapplicable despite those three words if the lease specifically
addresses the calculation (based on gross proceeds) or prohibits deductions.

Such interpretation guards against courts rewriting royalty provisions based on a

“rule” rather than on the meaning the parties intended to give the provision considering all of the

* Many Williams Leases included an express covenant to market. See Affidavit of Gregory W. Watts, attached
hereto as Exhibit A, and identified as Exhibits 1 and 4, ] 40 (“Lessee shall *** market any saleable products
produced on the leased premises as may be necessary to fully develop the leased premises.™)
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language contained in it. Clearly, Chesapeake could have included language in Amici Curiae’s
leases specifically allowing post-production deductions as they did in their standard lease form,
rather than agreeing that royalties would be based on gross proceeds without deductions of any
kind. Imposition of Chesapeake’s proposed rule would render Amici Curiae’s royalty provision
entirely meaningless and no different than Chesapeake’s own standard lease form. Such a result
must be rejected.

Amici Curiae respectfully request that this Court reject applying a rigid “at the
well” rule generally to all leases, and to the extent the Court does adopt such a rule, expressly
limit it to the specific leases before the Court on the certified question. Furthermore, this Court
should find that the entire terms of a lease must be weighed prior to determining the royalty

payments as “gross proceeds” or “net proceeds” of the total revenue.

/s/ William G. Williams
William G. Williams (0013107),
(COUNSEL OF RECORD)
Scott M. Zurakowski (0069040),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, GRIFFITHS

& DOUGHERTY CO., L.P.A.
4775 Munson Street NW/PO Box 36963
Canton, Ohio 44735-6963
Phone: (330) 497-0700/Fax: (330) 497-4020
bwilliams@kwgd.com; szurakowski@kwgd.com;
gwatts@kwgd.com; acarver@kwgd.com

Dennis E. Murray, Jr. (0038509),

MURRAY & MURRAY CO., L.P.A.

111 East Shoreline Drive

Sandusky, Ohio 44870

Phone: (419) 624-3126

Fax: (419) 624-0707

Attorneys for Amici Curiae Sam Johnson,
Zehentbauer Family Land LP, Hanover Farms LP,
and Bounty Minerals, LLC
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I hereby certify that a copy of the foregoing was served by Ordinary U.S. Mail

this 22nd day of September 2015 upon:

James Lowe

Lowe Edlund & Wakefield Co., LPA
1660 West Second Street

610 Skylight Office Tower
Cleveland, OH 44113-1454

Robert C. Sanders

Law Office of Robert C. Sanders
12051 Old Marlboro Pike

Upper Marlboro, MD 20772

Daniel T. Donovan
Kirkland & Ellis LLP

655 Fifteenth Street, N.W.
Washington, D.C. 2005

John K. Keller

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

Columbus, OH 43215

Kevin C. Abbott

Nicolle R. Snyder Bagnell
Reed Smith LLP

225 Fifth Avenue
Pittsburgh, PA 15222

0. Judson Scheaf ITI

Ben L. Pfefferle III
McDonald Hopkins LLC
250 West Street, Suite 550
Columbus, Ohio 43215
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‘Houston, TX 77002

Lija Kaleps-Clark

Director of Land and Legal Services
NGO Development Corporation, Inc.
1500 Granville Road

Newark, OH 43058-4970

L. Bradford Hughes

Christopher J. Baronzzi

Porter Wright Morris & Arthur LLP
41 South High Street

Columbus, Ohio 43215-6194

Matthew A. Haynie
American Petroleum Institute
1220 L Street, N.W.
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William G. Williams (0013107),
{COUNSEL OF RECORD)
Scott M. Zurakowski (0069040),
Gregory W. Watts (0082127),
Aletha M. Carver (0059157), of
KRUGLIAK, WILKINS, GRIFFITHS
& DOUGHERTY CO.,L.P.A.
Attorneys for Amici Curiae Sam Johnson,
Zehentbauer Family Land LP, Hanover Farms LP,
and Bounty Minerals, LLC
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IN THE SUPREME COURT OF OHIO

REGIS F. LUTZ, et al.,
Plaintiffs/Respondents, _ Supreme Court Case No. 15-0545
V8. On Review of Certified Question from
the United States District Court,
CHESAPEAKE APPALACHIA, L.L.C,, Northern District of Ohio, Eastern
Division
Defendant/Petitioner.
Case No. 4:09-cv-2256

AFFIDAVIT OF GREGORY W. WATTS

Affiant, Gregory W. Watts, being duly sworn and cautioned, for his Affidavit, states

as follows:

1. My name is Gregory W. Watts, and I am one of the attorneys involved in
leasing thousands of acres using the “Krugliak™ or “Williams” Lease.

2. I am over the age of 18 and have personal knowledge of the matters testified
to in this Affidavit.

EXHIBIT A
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3. Attached hereto as Exhibits 1, 2, 3, and 4 are true and accurate copies of

various versions of the “Gas Royalty” provisions used in the “Krugliak” or “Williams” Lease in

leases entered into with Ohio Buckeye Energy, L.L.C., Chesapeake Exploration, L.L.C., and
Chesapeake Appalachia, L.L.C.

4, To the best of Affiant’s knowledge, attached hereto as Exhibit 5 is a true and

accurate copy of Chesapeake Exploration, L.L.C.’s standard Ohio form “Paid-Up Qil and Gas Lease
from September 2014

Further, Affiant saith naught.

Gregory @Otts, Affiant &

STATE OF OHIO, COUNTY OF STARK, SS:

Sworn to before me and subscribed in my presence at Canton, Ohio, this 22nd day of
September 2015,

Notary Public

Aletha M. Carver, A atlaw s
Notary Public, State of Ohio

My Commission has no exp. date
Under Section 147.03 R.C.
Recorded in Caroll County

g
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materials and minerals reserved hereby, as long as it does not interfere with the rights and
privileges granted Lessee herein and the contemplated oil and gas well operations.

5. ,’I_‘Em.'['hisl.easeshallconﬁnueinforceandtherightsgranted
hereunder be quietly enjoyed by the Lessee during the primary term of five (5) years from
the effective date of this Lease, the date entered on page one, (hereafter the “Primary Term™)
and so much longer thereafter as oil or gas are produced on the leased premises or lands
pooled or unitized herewith, in paying quantities or for as long as Lessee is conducting
operations for oil and gas. A well shall be deemed to be producing in paying quantities if
said revenue from production produces a profit over operating costs, without regard to any
capital costs to drill or equip the well, and has production in amounts in excess of those set
forth in O. R.C. Section 1509.062(A)(2).The Lessee shall be deemed to be conducting
operations for oil or gas, if the Lessee is conducting operations as defined in paragraph 14,

6. OPTION TO RENEW, Lessce is hereby given the option to
extend by rencwal the Primary Term of this Lease for one five (5) year period. This option
may be exercised by Lessee st any time before the expiration of this Lease by notifying
Lessor in writing of Lessce’s intent to exercise its option and simultaneously therewith
paying to Lessor prior to said expiration of this Lease a lease bonus to Lessor in an amount
equal to 110% the original signing bonus per acre paid to Lessor by Lessee under this Lease.
Such payment shall be based upon the net acres, then covered by this Lease and not at such
time being maintained by other provisions hereof, 'Except as otherwise provided in this
Lease, if Lessee does not elect to exercise its option to renew, this Lease shall terminate at

the end of the five (5) year Primary Term.

7. SPUD FEE. A one-time spud fee of FIFTEEN THOUSAND
DOLLARS ($15,000.00) shall be paid to Lessor at the commencement of drilling of the first
horizontal weli from a pad site which is located upon leased premises. Two Thousand
Dollars (82,000.00) shall be paid for each a vertical well pad which is located upon the

leased premises,
' 8. NG DELAY RENTAL. Lessor shall not receive any delay rental.
payment since this is a paid-up in advance lease.
9. ROYALTIES. The Lessee covenants and agrees:

8. Oil Royalty. To_p'ayto the Lessor SEVENTEEN AND ONE HA
percent (17.5%) royalty based upon the gross proceeds paid to Lessee from the sale of oil,

{00135526-1 /21352.00-0001} 3
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including without limitation other liquid hydrocarbons or their constituents and products
thereof recovered from the leased premises.

b..  GasRoyslty. Topay tothe Lessor SEVENTEEN AND ONE
percent (17.5%) royaity based upon the gross proceeds paid to Lessee for the gas marketed
and used off the leased premises, including caginghead gas or other gaseous substance, and
WMMMW@MW&@'WM%MOOfME@
substances so sold by Lessee in an arms-length transaction to an unaffilisted bona fide
purchaser, or if the sale is to an affiliate of Lessee, the price upon wiiich royalties are based
shall be comparable to that which could be obtained in an amms-length transastion (given the
quantity and quality of the gas available for sale from the leased premises and for a similar
contract term) and without any deductions or expenses. For purposes of this Lease, “gross
proceeds” means the total consideration paid for oil, gas, associated hydrocarbons, and
marketable by-products produced from the leased premises without deductions of any kind
except as provided in paragraph 44.

c. Lessce shall pay to the Lessor royalty on any monetary settiement
received by Lessee from any breach of contract by Lessee’s purchaser reldting to the
marketing, pricing, purchasing, or taking of oil or gas production from the Jeased premises,

d.  Allyoyalties that may become due hereunder shall commence to be
paid on the first well completed on the leased premises within one hundred twenty (120)
deys after the first day of the mouth following the month during which any well is completed
and commences production into a pipeline for sale of such production. On each subsequent
well, royalty payments must commence within ninety (90) days after the first day of the
month following the month during which any well is completed and commences production
into a pipeline for sale of such production. Thereafter, all royalties on oil shall be paid to
Lessor onor before the last day of the second month following the month of production, and
all.m)mlﬁesongasshnllbepaidtohssoronorbefprq the last day of the third month
following the month of production. Each royalty payment shall contain a statement showing
the name of the purchaser, the volume of production purchased, and said price paid. Any
sums not paid by Lessee when due shall bear interest at the rate of one and one-half percent
(1.5%) pes month.
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assignee of this Lease, or an interest holder therein, agrees to indemnify and hoid harmless
Indemnitees in the same manner provided above. Each assignee of the Lessee, or any
interest therein, agrees to indemnify and hold harmless the Indemnitees as if said assignee
were party to this Lease when executed. Such indemnity shall apply, but not be limited to, to
any claim arising out t_)f operations conducted under or pursuant to this Lease, howsoever
caused. The provisions of this paragraph shall survive the termination of this Lease.

40. REASONABLE DEVELOPMENT, If oil or gas, are discovered

on the leased premises subject to this Lease, Lessee shall develop the leased premises as a
reasonable and prudent operator and exercise due diligence in drilling such additional well or
wells and market any saleable products produced on the leased premises as may be necessary
to fully develop the leased premises. Lessee shall protect the oil and gas in and under the
leased premises from drainage by wells on adjoining or adjacent tracts or leases, including
but not limited to those held by the Lessee or any Affiliate of Lessee. If oil or gas should be
produced in paying quantities from a well on adjacent acfeage that is draining any acreage of
the leased premises that is not pooled or unitized with that well or already within aproducing
well Unit or pooled production Unit, Lessee shall within six (6) months afier the earlier of:
(1) notice from the Lessor of such producing well or (2) Lessee’s knowledge of such well
having been drilled, begin in good faith and pursue diligently operations leading to the
drilling of an offset well and such well shall be drilled to such depth as may be necessary to
prevent drainage of the leased premises, and Lessee shall use all means necessary ina good
faith effort to make such well produce oil or gas in paying quantities. Anywell witha casing
passing within six hundred (600) feet of the leased premises shall be presumed to be draining
the leased premises. Lessee may rebut this presumption only with evidence acceptable to
Lessor. The requirements of this paragraph shall be subject to the rules and regulations of

{00135526-1 /21352.00-0001} 20



is engaged in by Lessor and to avoid damage to any survey monuments/pins. In the event -
that such intrusion cannot be avoided, Lessee shall compensate either Lessor or any tenant
(but not both) for the damage at current market value for the projected yield at full maturity
as well as any additional survey costs to replace survey monuments/pins. .

44, AD VALOREM TAXES. Lessor and Lessee each shall pay their
respective share of all Ad Valorem taxes, Lessor’s share to be equal to the percentage of
royalty paid to Lessor. Despite anything to the contrary, Lessee shall be responsible for all
severance taxes associated with production of oil and gas under this Lease, Lessee agrees to
pay for any CAUV recoupment incurred by Lessor as a result of Lessee’s operations under

this Lease, but any such payment shall be based only upon the acreage actually disturbed by

Lessee.

45, HYDRAULIC FRACTURING, Lessee represents and wartants

that during any hydraulic fracturing process it will not use kerosene, benzene, toluene,
xylene, and formaldehyde or any harmful carcinogens or other agents believed to cause
cancer for the purposes of fracturing or pumping the same into any formation under the
leased premises and Lessee will provide Lessor with all Material Safety Data Sheets (MSDS)
available for any chemicals used by Lessee in its hydraulic fracturing process on the leased

46, RECLAMATION CLAUSE. Lessee shall testore the leased

premises to as near as possible original condition within ninety (90) days after well
completion; however in the case of a multi-well pad location, within ninety (90) days after
the completion of the final well completed from the pad location, weather permitting.
Original condition shall include, but not be limited to, reseeding any areas that were kept in
grass or pasture, removal of all debris, equipment and personal property (except such
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3. TERM. This lease shall oonunuemtbreeandthenghtsgmntcdhermdmbeqmeﬂy
enjoyed by the Lessee during the primary term of five (5) years and so much longer thereafter as oil
or gas or their constituents are produced on the leased premises or lands pooled or unitized herewith,
in paying quentities or for as long as Lessee is conducting operations in search for oil and ges. In
connection therewith, (i) a well shall be deemed to be capable of production in paying quantities ifit
has the capacity to produce a profit over operating costs, without regard to any capital costs to drill
or equip the well, or to deliver the oil or gas to market, and (if) the Lessee shall be deemed to be
conducting operations in search of oil or gas, or their constituents, if the Lessee is conducting
operations as defined in paragraph 8. A one-time spudfée of FIFFEEN THOUSAND DOLLARS
($15.000.00) shall be paid to Lessor at the commencement of drilling of the first horizontal well
from a pad site which is located upon leased premises. A spud fee of TWO THOUSAND
DOLLARS ($2,000.00) shall be paid to Lessor at the commencemeat of drilling of each vertical well
drilled from a well site which is located upon leased premises. A well shall be deemed commenced
upon the spudding of the well,

At any time prior to the expiration of the original primary term hereof, Lessee may
extend such term for an additional five (5)-year period equal to the primary term by paying to the
Lessor a lease signing bonus in an amount equal to the original signing borus p]ustenpercent (10%)
per acre for such lease extension for a second five (5)-year term.

4. NODELAY RENTAL, Lessor shall not receive any delay rentsl payment since this
is & paid-up in advance Iease.

5. ROYALTIES. The Lessee covenants and agrees:

. QilRoyalty. To pay Lessor seventeen and one half percent (17.5%) royalty

‘baseduponﬂmgmpmceeds-pnid;olnssaeﬁomthesalepfoﬂmovuodﬁomthehasedpmnises

valued at the purchase price received for oil preveiling on the date such oil is run into transporter
trucks or pipelines.

b.  GasRovalty. To pay to thé Lessor seventeen and one half percent (17.5%)
Toyalty based upon the gross proceeds paid to Lesses for the gas marketed and used off the leased
premises, indudhguﬁnghmdgasorﬂh&ﬁmedﬁssubstmoe,mﬂpmduwdﬁommchwdldﬁﬂed
thereon, oomputedatﬂlewellhudﬁomthesaleofsuchgasmbstancessosoldbylesseemanms—

.lengthmsacuontoanunaﬂ‘ihatedbonaﬁdepumhaser onfﬂlesalezstoanaﬁhateoﬂ.essee,ﬂw

price upon which royalties arebmdshallbecompﬂabletothatwhlchwuldbeobtmnedm_anums
length transaction (given the quantity and quality of the gas available for sale from the leased
premises and for a similar contract term) and without any deductions or expenses except for Lessec
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to deduct from Lessor’s royalty payments Lessor’s prorated share of any tax, severance orotherwise,
imposed by any government body. For purposes of this Lease, “gross procoeds™ means the total
consideration paid for oil, gas, associated hydrocarbons, and marketable by-products produced from
the leased premises.

c. Lessee shall pay to the Lessor royalty on any monetary settlement received by
Lessee from any breach of contract by Lessee’s purchaser relating to the marketing, pricing,
purchasing, or taking of oil or gas production from the leased premises,

d. All royalties that may become due hereunder shall commence to be paid on
the first well completed on the leased premises within one hundred twenty (120) days after the first
day of the month following the month during which any well is completed and commences
production into a pipeline for sale of such production. On each subsequent well, royalty payments

- must commence within ninety (90) days after the first day of the month following the month during

which any well is completed and commences production into a pipeline for sale of such production.
Thereafter, ali royalties on oil shall be paid to Lessor on or before the last day of the second month
following the month of production, and all royalties on gas shall be paid to Lessor on or before the
last day of the third month following the month of production. Each royalty payment shall contain a
statement showing the name of the purchaser, the volume of production purchased, and said price
paid. Any sums not paid by Lessee when due shall bear interest at the rate of 1.5 percent per month,

€. Lessec firther grants to Lessor or Lessor’s designee the right at Lessor’s
expense, to examine, audit, copy or inspect books, records, and accounts of Lessee pertinent to the
purpose of verifying the accuracy of the reports and statements furnished to Lessor, and for checking
the amount of payments lawfully due the Lessor under the terms of this agreement; however, such
andit rights shall be limited to not more than one audit every two (2) years and shall not extend to
any periods which are more than two (2) years pnor to the date of such audit notice. In exercising
this right, Lessor shall give reasonable notice to Lessee of its intended audit and such andit shall be
conducted during normal business hours at the office of Lessee at the sole cost and expense of lessor.
However, if the amount of deficiencies in royalty payments revealed by the audit equal or exceed
125% of the cost and expense of the audit, then the Lessee shall bear the cost and expense of the
eudit and all monies due shall be payable within 30 days of the final determination of the amounts
due.

6. PAYMENTS. AllmoneydneunderthisleaseshallbepaidmtheLessorbychmk
made payable to the order of Lessor and mailed to the address set forth above until delivery to the
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lands pooled/imitized therewith ls used for the noderground storege of gas, of for the profection of
If preseribed payments are made, ar (vi) if Lessee's operations are deluyed, postponed of interrupted £s & repult of
any coal, stone or other mining or minlag related operation under any existing and offective. lease, permit or
aethorization covering sush operstions on the ieased premises or on other Jands effecting the loased premises, such
delay will avtomaticatly sxtend the priniaty or secondary term of thls ofl and gas loase without ndditonal

PRIMARY TERM, Lesses has the option to extend the primary ierm of this Lease for
one additienat teem of three (3) yoors from the expiretion of the primary term of this Leass; anid extension 1o be
under the samv terms and condltions as conteined in this Lense. Lessoe mny exercise this option to exiend this Lease
1f an or bafore the suplration dete of the primary term of this Lease, Lessen pays or tenders to the Lessor or to the
Lessor's credit an amount equal t the inktial consideration given for the execution hereof. Exervise of this option i
ot Lessen's sole discretion and may be livoked by Lessee where no other ahiernative of the Lease Term clause

LI I* AT

{A) CONSTRUCTION OF LEASE: The langusge of this Lease {including, but net limited to, the Lease
Term and Extension of Term: chwses) shall never be read as langusge of specisl limitstion, This Leass shall bo
construed aguinst Rrmination, forfeiture, concellation or expintion and in favor of piving effect 1o the contiountion
of thig Lease where the circunstances exist to mainiajn fhis Lease In effect under sny of the alternetive mechankms
set forth ebove, In connection therewith, (1) a welf shali be deemed to be capabla of produssion If It has the ety
to produce & profit over opsrating costs, without regend o sy capltal coats 10 drill or exuip the well, or to deliver the
ofl or gas 1o market, snd (1) the Leseee thall be dearmed 10 be condutting operations in search of oll or gas, or their
constituents, if the Lessee ks engaged in geophysical and other explomtory work inchuding, but not Hmited 1o,
activitics $0 drill wn initial well, to drill & new well, of 10 rework, stimniaic, deepen, sidetrack, frac, phyg back in the
sume or different formation or repair a well or equipment on the Leaschold or any Jands pooled/wnitized therewith
(such sctivities shal! inclide, but not be limited to, performing any proliminacy or preparatory work neosssary for
drilling, sonducting internel tochnica) anadysis to initiste snd/or firther develop & well, cbtaining pormits and
ipprovals associated therewith sod mey include ressonable gaps in activities provided that there Iz @ continwom of
activities showing & good falth effort 4o develop & well or thet the cessation or Intervuption of activities was beyond
the control of Lesses, Including inlemuptions caused by the sots of third partles aver whom Leasee has no controt or
reguintory delays assoclated with sy approval process required for conducting such sotivities),

{B) LIMITATION OF FORFEITURE: This Leass shall never be subject to a civil action or proceeding to
sniforce o olnim of termination, canoellation, explration or forfeiture due to any action or Inaction by the Lewee,
inciuding, but not limited to making any prescribed payments euthorized under the terms of this Leass, umless the
Lesses has received written notics of Lessor's demend and thereafter fafls or refimes to sathfy or provide justifiomion

to Lessor's demand within 60 deys from the recelpt of such aotics, If Lasseo timely responds to Lessor's
demand, bt in good faith disagress with Lassor's position snd setx forth the ressons therefore, such » responss shall-
bo deomed to satisfy this provision, this Lease shali continue in full force and effect sud no further damages {or other
clatms for refief} will acerue in Lessor's favor during the peadency of the dispute, other thean elsims for peyments that
may be due ender the terms of this Lease. -

EAYMENTE TO LEESOR. In addition to the bomus paid by Lesses for the execution herenf, Lesser
covenants 1o pey Lessor, proportionate to Lessor's percentage of ownership, ss follows:

{A) DELAY RENTAL: To pay Lessor as Delay Renial, afier the first year, st the rate of five dollars
(35.00) per met sore per yeor payabie n nvance. The parties bereto agree that this s » Paid-Up Leass with no
further Delay Rentol snd/or Delay in Marketing payments due to Lessor daring the primery term hereof,

(B) ROYALTY: To puy Lessor as Royalty, less all taxes, assecsments, and adjustments on production from
the Leasehold, as follows:

1. OIL: To deliver 1o the credit of Lessor o Royally equal to one-elghhi (178) of the net revense
realized by Lassee for sil ofl and sny constituents thersof produced and marketed from the Leasshold, less tie cont o
transport, handle, seperate, meter, treat, process and marke? the oil,

2. GAS: To pay Lessor an amounf sgual to one-eighth (1/2) of the net revenue reclized by Leasee for
all gas and the constitwents thereof produced and wasketed from the Lensehold, Jess the cost @ transport, gatber,
delydrate, compress, markel, meter, trest and provess the gus and any loases in volumes to polnt of messurement thet
determines the revenue realized by Lossee, Lessor may withhold Royalty payment until mich time s the total
withheld exoveds fifty dollars ($50,00).

(C) DELAY IN MARKETING: In the event thet Lessce drills 2 well on the Leasshold or Iands
pooledianitized therewith that is awalting completion (such at hydaulic fracture stimulation), or thet Lessoe deetns
1o be omprble of production, bet does not market producible gas, ofl, or teir constituents therefrom snd there ks no
other basis for extending this Lease, Lessor shalf pey afier the primary tetm and umit such dme a8 miarketing is
eutablished (or Lestee sumenders the Lease) 2 Deluy In Macketing payment equal ln amount and Frequency 1o the
ennuel Delay Rental peyroent, and this Lease shadl remaln in full force and effect 10 the snme extent a3 payment of

Rowalty.

(D) SHUT-IN: in the event that production of ofl, gas, or thelr constituents is interrupted and not marketed
for 8 period of twelve (12) months, snd there & po producing wall on the Leasahold or lmds pooled/onitined
therawlth, Lessee shall thereafier, a5 Royalty for constroctive rodustion, pay a Shut-in Reyalty equal In smount and
frequency ta the snnval Delay Rentel pryment until such time ar production is re-established (or lesses surrenders
the Lemst) and this Lease chall remain in foll foroe and effect. During Shut-in, Lesses thall have the right o rework,

2

EXHIBIT _3



EXHIBIT "A"

This Exhibit “A” is ttached 10 aud made a part of thet Certain Off and Gas Lease dated June 20th, 2011,
by and between Karl L. Thomas i I [homes, as Lessor, and Chesapeake Exploration, L.L.C,,

b

a5 Lessee. If arry of ths following p conflict with or are inconsistent with the printed provisions
or terms of this Lesse, the following provisions shall control.
UBE OF FROPERTY

ESIYATS

Tight to place any well pad within Five Huadred (500) Foot nor condixt any

Lezsee shall not have the
surfaos activity within Five Hundred (500) Fect of any residential structure nor within Three Hundred
(300) Feet of any permanent structure existing at the time of Lesses's operutions md being utilized by
Lessar on the Jeased premises without the express writton consent of the Lassor, Examples of existing
permanent stractures being utllized are bams, pole bulidings and garuges. Existing pennanent stroctures
e ot intended to inchude aoy dilapidsted structures not fit for common itwe,

Location Apyroval

Loottion of any well, socees roads, pipelines routes, tank hatteries, compressor, or cther facilities shall be
approvéd by Lessor or one of their representatives in writing prior to location thereof. Such spproval
shall not be umreasongbly withheld, conditioned, or delayed. Upon receipt of Lessee's written
site-Josation spproval request, Lessor shall have fourteen (14) days from the date of said d

to approve in writing or to edvise Lessee in writing of Lessor's disspproval of » specific location(s)
associated with Lesseo’s site plan and to provide Lessos with an slternate location(s) that is deemed to be
reasonable, economically feasible and at & lege] location pursuant to all applicable rules and regulations.
Laszor's fallure to notify Lessee of written approval of said site plan or to provide Lesses with written
objection and an alternete location(s) within Fourtcon (14) days shall constitute Lessor's approval of the
proposed site location.

Surface Dumage Clouse

Provided that Lessor is the current surface owner of the affected ands at the time of Lessee's surfice
operations, Lessoc agrees to pay Twenty-Fivo Thousand Dollers and . 00/100 ($25,000.00) as a
supplemental surface damage peyment for each pad site built on the herein described leased premises,
Multipte welis may be dritled from a single drll! site pad located on the surface of the lessed premises, In
the event Lesscs physically and matarially distarbs more then twenty (20) scre 5 for any dill site pad,
Lessor shall be compensuted at the rate of Three Thousand Dollars and 00/100 (3$3,000.00) for each net
acre so disturbed in exosss of twenty (20) acres.

Burfact Reatoratinn Clagae

It is agreed and understood that the Lessee shell repair any material damsge resalting from Lesses’s
oporations to the suface of said premises and restore the surface as nearly as practicable fo the condition
in which said land existed at the time of the commencement of drilling eperations upon above desoribed
tand, This work shall be completed within a reasonsble amount of time after all cessation of the drilling
operations upon the sald Jands, Thie work shall be done st the sole expense of the Lessea,

Ligline = No Foreign Gag

Any pipelines constructed pursuant to the terms of this lease shall be for transporting ol} and/or gas from
& well(s) drilled on the feased premises or lands pooled therewith unless the prior written consent of
Lessor is obtained.

Pipelize - Plow Denth
When requested in writing by Lessor prior to the layiug of pipeline, Lessee shall bury the pipeline a
minimrum depth of 36 inches below ground level, measured from the top of the pipe, where possible,

+

N9 oM PrEaion Aremise

Other than those n the production and transportation of producis produced from the Leased
Promises or lands pooled or unitized therewith, it is agreed and understood that compression facilities
will net bo placed on the leasod premises, unless writien consent Is provided by the Legsor, which
oonsent shall not be unreasonably withhold, delayed or conditioned. Lessee agreas that the leased
promiscs described herein will not be used as & central processing facllity. Where compression facitities,
tempaorery or permenent, are tsed upon the premisss, Lensee shall take i reasenable efforts to minimize
the noise associated with the same.

.
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Comummtofopmﬂmsshubednﬁneduusmhwhgmmdad?ﬂlhgmkmmm
mdfmﬁwmminguponﬁehmfnduﬁhdpmhuﬁﬁquipmmnwﬁr&epmhgon
well pad or commencing other activities nocessary for the spudding of & well to be drilled. Onoe
mmmenud.mdupmmmnofﬂw.pﬁmrymorﬂmumormymmmmm
opomlom:hnl}nollup:efornpuiodofgnﬂwthnnhﬂy@ﬂ)mmﬂwdmpﬂwtoﬂm
completion of the well

ShutJn

It Is understood and agrecd that this lesse may not be meintained in force for & continnons period of time
tonger than thirty-six (36) consscutive months, or sixty (60) comulstive months after the expirations of
the primery term or eny extension hereof sololy by the provision of the shut-in royalty clause. The
shut-innumd‘mywﬂlshﬂlpaﬁumﬂymmuithmmmmmﬂtmu@ﬂnmduof
good fuith and due diligence, the condition glving the rise 1o the shit-in of the well,

Shat-in Bovaity
lf‘amllcapnbloofmduoﬁ:goilorgasMthhxadrillhguniteonulningwporﬂonnfﬂnbunhold
promises is shut:in for a period greater then one-hundord and twenty (120) days in any onlendar year,
ﬂ:anLesueeslullpaymLmuhut—InmnlwoqmlmeFive(uSJDollmim'uehnetmoi
this Lease contained within said drilling unk, Sald Shut-In Rovalty shall be duc end owing to Lessor
within nincty (90) days following sny shut-in perlod of grester than one-hundred snd twenty (120) days,

Feoled Production Upit I imit
lnﬂleemtl.amudesimmpoolarnniﬂmﬂ:cleasndmmkeswlthotherlndsmdﬂumismwhg
mderpuvlowlyuﬁbﬁﬂwdby;mhmﬂalormlﬂmybody,mmllnothlwthsrightto
fmmnpmducﬂmunlthrgmhm1,280umformyborm1wn,mdumenhallmthawﬂndm
to forin 8 production unit larger than 60 scres for any vertical well, Lesses shall provide any unitized
Lessor with & written unitization plan within thirty (30) days of the recording of the unit designation,

Lesh Clagse

IfﬂuLemhuldoovaredbyﬂﬁsOilandGasLemoommmﬂmsixty(ﬁo_)nummdmm
sb:typmm(ﬁﬂ%}ofﬂwlmhaldowmdbyﬁahOillndGnsLuuisnmincludedintlwproduoﬂnn
unit established by Lestee, this Lease shal) avtometicatly terminate two (2) years (*Extended Tem™)
after the expiration of the primary tern: or any extension provided herein, insofer end only insofer s to
all Lesschold outside a production unit established by Lessee for a well, provided if the Lessee, its
sworsoruslgmdmllbeengagedInoperutlomﬁ’nrﬂndrﬂﬁng.wmpleﬁngormmoﬁmmn
or wells or the drilling, completing, testing, or decpening of en existing well or wells on the feased
prentises or on lands with which suid Leasehold or 2 portion hereof have been included in a production
unlt, then this Oll and Gas Lease shall continue In foll force and effect until such drilling, completing,

testing or deepening operations have been compieted.

ROYALTY

Rovalty Pavments Clanse
LumshullpaytohmrﬂmofmamyaltyequﬂmmmFhro-Teuﬂnpmm(!?.so%}of
mmmmmwmwmmamomwmmmmmmm
sold from the Lensed Premises. nismmdmdwmmthemwmmhon.ww
related hydrocarbons to en affiliste, the price upon which royalty shall be based shal) be the grester of
#) the price pald by the affiliste; or b) the price that would have been seceived from s mle 1o an
un;ﬂillmdthirdpaﬂymdeunlﬂmnpmentforlikeqmﬁu.qmlimwmmdnﬂ\smpolnwf
sale 10 the affiliate,

MISCELLANEOUS

Arbliration Clayye
Myquuﬁmwnmhg&is%mpwﬁmmaﬂmmmﬂbemmmmmmdw
three disinterested arbitrators, maﬁwmfmhupmhﬁbym,mebyﬂwhmmdmbyﬂw

“Be



m&ommmmamﬂm‘wmmmmmay
capitel cosis to deill of equip the well, and bas prodnotion in amousts in exces of thoss
set forth in O. R.C, Section 1509.062(AX2). The Lesses shall be deemed to be conducting
mmoimmﬁmmhmmab&sdhmmm

6. OPTION TO RENEW. Lessee is bereby given tho option to extend by
resiowal the Primary Term of this Lease.for ane thiee (3) yoar period. This option nsy be
exeroised by Lessee at any time bofore the capiratiori of this Lease by notifying Lessor s
*ﬁtbgoﬂm‘shmmmmnﬁehwﬁonmdmmmmmw
'LbuwpﬁurhﬁidmofﬁsMnhmhmumhmweqmw
110% the-origiual zigning bonus per acre paid to Lessor by Lassee under this Lease. Such
payment shefl be based upon the net atres, then'covered by this Lease and not at ush time
being mainiained by other provisions bereof Exotpt a8 otherwise provided in this Lease,
if Lessee does not ciect to exervise its option ta rencw, this Lease ghall terminate st the
end of the five (5) year Primary Tenn.

7MAmﬁumﬂ&eof, [HOURA :
($15,000,00) shall be paid to Lessor at &emofdﬂmgofﬁeﬂm
MM&mameﬁﬂhbmmWﬁm Two Thousaad
nnmu(sz,woou)muwmruehammmwﬁambmwm
Leased premises.

8. NO DELAY RENTAL Lessor shall siot eceive any delay rental payment
sinoe ihis is & paid-up i sdvance loase,

9. ROYALTIES. The Lesses covensnts and agrees:

* Ofl Rovalty. To pay to the Lessor TWENTY percent {20%) royalty based
upon the gross proceods peid to Lessec Som the sale of 6, inakuding without Emitation
leased premises 80 sold by Lessee In an atms-loogth ttansaction to n wneffitisted bom fide
parchases, or if the salo is to & afffiste of Leases, the price upon which rojulties arc
MMuw»mmmummnWMa
(piven the quantity aud quality of ssid produots availsble for sale from fhe letied premiscs
MﬁIMWMMMWMMW For putposes of
this Lease, “gross proceeds™ means the total coisidération paid for off, gas, associsted
mmmawwmawhmu .

b. Gas Rovally. To pay to the Lessor TWENTY perocat (20%) royalty based
po the grom prooesds peid 1o Lassse o tho gas marketed kud wsed off the lessed
Fremises, iocinding cesinghead gas or other gaseous substasioe, and produced from ach
mmmw-nmmmmworemmmw
s0ld by Leasos in an arsms-length transaction to an unffliated boma ficke purchaser, or if
the salo s to an affiliste of Lessos, the price upon which fiyaltios aro besed shall be
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wmpamhletpthtwhichcouldbeobhhedhmmlmgmmwion(giwnthe
qmﬁtymdqmﬁtyofthegasavaihbbforsﬁeﬁbmﬂnhasedpmbumdforuhﬂu
contract term) and without any deductions or expeuses. For putposes of this Lease,
“gmsmmads“memtbewmmnﬁdaﬂhnpaidfmoﬂ,mmmh}dmcrboﬂs,
gasmwmbﬂm,mdmrhﬂabhbyap:odnmmm&omthehﬁudpmmkes
wﬂhoutdaducﬁomofmkhdmsspmvidedinpamgmphﬂ.

mmmnmymmm«mwkymmymmmmﬂbmmw
Imeeﬂ‘ommyhmchofmmbyLusee'apwchaurrehﬁnglothzmwﬁng,
pﬁoing,pmnhnﬁng,wtakingofoﬂmgaspmdmionﬁ‘ommekasedpmises.

d.Aﬂroyaltiesthntmaybewmdueheramdeermmmetobepaidonthe
ﬁrstmﬁmnpbtedonthelundpremimw{ﬂﬁnmhmdredtwm(lm)daysaﬂwthe
ﬁmtdayofthzmomh&»ﬂowhgthemomhdurmgwlﬁchanyweuhoomp}mdm
eummnnoeeprodmﬁonintoapipelineforuleofmchpmdunﬁon. On each subsequent
weﬂ,mydtypayxmnﬁmﬁmmneewﬂhinﬁmty(m)daysaﬁerthe&stdayofthe
monthfoﬂowingthemonthduringwbhhanywoﬂiscompletedandmm
pmduutioni:nonpipeﬁneforsalzofsuchmducﬁon, Thercafter, all royalties on oil shall
bepaidtoLessowonorbeﬁ)rethehstdayofthesecondmonthﬁallowingthamomhof
productiun,andaﬂmyahiegongasnhaﬂbepaidtoLeamronorhefowthehstdayofﬂm
thirdnnnthﬁoﬂowﬁ:gthemomhofpmducﬁon. Each royalty payment shall contain 2
stntemtshuwingﬂ:emmofthepmvhaser,thewhmofprodmﬁonpmmm
said price paid. Anysnmsmotpaidbylasseewhendueslnﬂbeuinmtatthermof
one and one-half percent {1.5%) per month,

10. AUDIT RIGHTS. Imﬂnmmtokssororlzsm‘sdesignuthe
ﬁghtubwm’sexpme,mexmmwpyorhspmbooks,mrds,andmm
ofwwpmm&epumuofveﬁ&mmamyofﬁemmdm
ﬁmhhedmLesmr,andforcheokhgthemmtofpaymhwﬁdbvduetheLusm
mderthetcrmsofthisagmanmt;howzm.suchanﬁtﬁghtsshnﬂbelinﬂtedtonotmou
hnonsmdi!evuytwo(Z)WmdMnotexundmmypeﬁodswln‘nhmmme
then two (2) years prior to the date of such audit notice, In exercising this right, Lessor
shaﬂgivemsonabbmﬁeemmofiwimmﬂedaudﬂandmchaud&shaﬂbe
condmteddmiqgnnrmulbnsimsshomutheoﬁceoflmatﬂmsohcostmd
expense of lessor. However, i the amount of deficiencies in royalty payients revealed by
theaudkequaloremedomhmdmdmﬂtwemyﬁwpemem(lzs%)oﬁheeostmd
upemeofthemldﬁ,thmthewseeshaﬂbwtheommdexpmndthemditmdaﬂ
molﬁesdaeshaﬂ.bepayablewﬂhinthmyGO)d&ysoftheﬁmldMnﬁonofthe
amounts due.

11. PAYMENTS. Allmomydneunderthisumshanbepﬁdmtbeussorby
mdcmdepayabhmtheordarnﬂmmdnmikdwthcadMsuﬁmhabovemﬁl
deﬁmymmcmseeofmﬁoeofchmgeofowmhipormﬁoeofchmgoofaddrmn
hereinafier provided, Suchpaymmtormdwofanypaymdueunderthishasemd
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uepmhibﬁedﬁomdﬁchargingwﬁtmhmﬂng&appingmﬁshhgonthehmd
premises. Any person found to have violated this provision may be denied further access
to the leased premises for any purpose. Fmthermore,l,essorrauhstherightmri»emr,
hhsmusom,assigmm&witeestedisdmgeﬁrm,ﬁsh&apmdewywhmm

g:veLessoradvamewnﬁmmuoeufthcspuddm,oomemmmdwmphuonuf
drilling or other wellbore mmplmonopmhom,ﬁanpomyabmdonment,andphang
md&:alsb%nmmtofanyweﬂontheleasedmkesorinad:ﬂﬁngmitwhich
contains all or 4 portion of the leased premises. Such notice shall be provided or delivered
m[mormbssthmﬂnee(s)businessdaynpﬁortosunhanwem. Lessee shali give
Immmﬂtmnoﬁcaofnayhaﬂhgsoracﬁons.whmhabyagowmnmmlagmyma
wmaﬁ'ecﬁngﬂiehnsedpmmises;mchmﬁceshallbepmvidedmmﬂedwm
withinﬂve(S)busimssdaysfollowingthedateﬂmﬂ.esseelwmsofsam.

39. INDEMNITY. Lesses and its sucoessors and assigns, shall defend, indemnify,
release and hold harmiess Legsor snd Lessor’s heirs, sucoessors, representatives, agents
mduﬁgnsf%mﬂemﬁ.&ommdag@ﬂmymdaﬂcmmwm
dmnmdsmdcamesofuﬁonfbrhjny(hcludjngdmh)ordmgesmdbwtn
Ppetsons or property ariging out of, incidental to or resulting from the operations of or
mderthemrmdfﬂﬁsLum,orduem.LesseemLasm’smm,agmm,mbyees,
guem,lhensees,hvkaesorhdepmdmtcommm,andﬁommdagainstaﬂeomm
expmes&mmedbylndemiteesbymwnofmymhﬁabﬂihw,dam,mofm
force majeure, regulatory or environmental issues, damages or loss of any property,
injuries or desth, including sttomeys’ fees, fines, penaltics, interests, costs, and losses: and
ead;nss:gneeofﬂml&ase,ormmmhoherwagreeswmﬁmmm
hamhsslndemnitaesinthesam:mannerpmviﬂedabm Each assignee of the Lossee, or
mmwmmhdmi&mmmmﬂmm&mﬂmasifmd
assignee were party to this Lease when executed, Such indermmity shall apply, but not be
lﬁnﬁedm,Mmychinmisiugomofopmtionsomductcdmderorpmmmtothiﬂ
Lease, howsoever caused. 'Ihepmvisimofthkpamgraphahaﬂsuwivethetmmimﬁon
of this Leage,

40. REASONABLE DE PMENT. If ofl or gas, are discovered on the
leasedpnmsesmb:ecttothm[mhsseeshnﬂdmbpthcbﬂwdpmmua
mombmdmdﬁnopmtmandexmduediﬁmmdﬂlmgmhaddmmwdl
mmﬂsmdnmketmyselmblnpwducmmdmdonthemdpmnisesumaybe
necessary to fully develop the leased premises. Lessee shall protect the oil and gas in and
m«thempmmises&omdrahagebywﬂsonadjnhhgm&djmentm«ham,
hwhxdhgbutmtlinﬁudtoﬂmsehpldby!heLesseeormyAﬁliateoﬂmee. If oil or
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44. AD VALOREM TAXES, Lessor and Lessee each shall pay their respective
ahareofaﬂAdValuremtaxes,Lmr’sshretobsequaltoﬁnpu'cmgeofmyaltypaid
to Lessor. Despite anything to the contrazy, Lessee shall be responsible for all severance
taxes associnted with production of oif and gas wader this Lease. Lessee agrees to pay for
any CAUV recoupment incurred by Lessor as & result of Lessee’s operations under this
wawmymmhpaynmmmnbebnsedonh(uponthemmgewmﬂydimtbedw

Lessee,
45. BYDRAULIC FRACTTIRING. Lessee repressnts oand warrants thet during
myhydmuﬁc&aetmhgprocessitwinnotusekﬁom,bmm, toluene, xylene, and

fomnldebydeormyhumﬁummimgensmotherambeﬁcmd'mmsecamu&rm
pmpososof&mmrhgmpunmiugﬂxemhwmyﬁomﬁonmdammdpmmises
and Lessee will provide Lessor with all Material Safety Data Sheets (MSDS) available for
anychemienhmedbyLmeehﬁshydmﬂkﬁamingpmmtheMpmuﬂm..

46. RECLAMATION CLAUSE. Lessce shall restore the leased premises to as
muaspossibhoﬂgindwndﬂimwithinninety{90)dnysaﬁerweﬂmnmhﬁomhowem
inthecaseofanmlti-wellpadlocaﬁon,withinnimety(%}daysnﬂettheeompletionofthe
final well completed from the pad location, weather permitting, Original condition shall
include,hnnotbelhnitedto,meedhgmymthatwmkeptinmorpasm
removal of all debris, equipmeniandpersomlmperty(meptsuchequlpmmnnmary
for Lessee's ongoing operations) which Lessee or Lessee’s agents brought onto the Jeased
prﬂuisu,mmorhgtbeoﬂgimlgmdeofthehasedpmm,rephmofmymmm
disturbed or removed by Lessee, including but not limited to drainage systoms, fencing,
Kivestock watering systerns and irrigation systems, however the well site pad(s) and access
mad(s)mymmahtbrnonmlandmmmryomﬁonalpurposes,akhoughumwm
mMeﬁoﬂstominimizeﬂmsimoﬂheweﬂpadaﬂerddﬂingiawmpIued Lessee has
cns(l}yearﬁ‘omthedrﬂlingofadryholeorthecessaﬁonofpmducﬁm,lmlemntended
underpmg-@liﬁ‘ippﬂmbh,wmmowaﬂequipmmmdcadngandphgthsweﬂnr
intheoaseofamnlﬂ-wellpadlocation,aﬁerthecessationofprodwtionfmmt!nﬁnal
pmduehgwaﬂ,mdmtmethclandtoasmaraspossiblemoﬁgimlwnditim

47. RESEEDING. All receeding shall be done with suitable gtasses selected by
LmorandhiﬂaﬂedbyLesseedwhgaphn&ngpﬁiodsEhdedhyLmor. Reseeding
shaﬂbep&rfomndinamnwtophcethelemdprmﬁsesucbsenpossibhwﬁs
pre-drilling condition. Inﬂmahsemeofdirecﬁonﬂ-omthsLem,noreseedhg(except
forborrowpits)willherequiredonanyexisthgnccessroads. It shall be the duty of
Iasseeminsumﬂ:atagmwinggmmdwmiseﬂablisheduponthediﬂmbadwihmd
Lesseeahal!reaeedasnecusarymmomplishthntduty. Lessee shall ingpeet disturbed
umatmhﬁmcsulmorshanmmblemqwmordumde&mnbcgmwﬁ:of
gmundwmaudlormximwwoeds,mdhmeeshanreaeedwmdmwandcmol
mﬁousweedsﬂvmﬁmetoﬁnwtotheextemmoemzytonmmpﬁshﬂsob&aﬁom
heteunder, Lcsseemognizesﬂntﬂﬁashaﬂbeaconﬁmingohﬁgaﬁnnandmmshau



PAID-UP
OIL AND GAS LEASE Lease No.

10/13 - OH
This Lease mede this 30th day of September, 2014, by and between
! | hescinafter collectively called "Lessor” and Chesapeake
Exploration, L.1.C., an Oklahoma limited liability company, P.0. Box 18496, Oklshoma Clty, OK, 73134-0496,
hereinafter called *Lessee”,

WITNESSETH, that for and in comsideration of Tem Dollare ($10.00) and other good and valuable
consideration, the Teceipt and sufficiency of which is bereby scknowledged, and of the mutual covenani and
apreements hereinafier set forth, the Lessor and Lessce agree as follows:

LEASING CLAUSE, Lessor hercby leases exclusively o Lessee el the oil and gas (including, but ot
limited to coal sear gas, coalbed methane gas, coalbod gas, methane gas, gob gas, occluded methane/natural gas and
all associated natural gas and other hydrocarbons and non-hydrocarbons contained in, associnted with, emitting from,
or produced/originating within any formation, gob ares, mized-out area, coat seam, and all communicating zones),
and their liquid or gasecus constituents, whether hydrocarbon or non-hydrocarbon, underlying the land berein leased,
topether with such exclusive rights as may be necessary or convenient for Lessee, at its eloction, to explore for,
develop, procduce, measure, and market production from the Leasehold, or from other lands, using methods and
techtriques which ere not restricted fo currert technology, incloding, without limitation, the right to conduct
geophiysical end other exploratory tests; to drill, maintain, operate, cease to operate, plug, abandom, and remeve
wells; to use or install roads over and across the Leasehold for nse in dovelopment of the Leasehold or other lands,
electric power and telephone facilities, water impoundments, and to construct pipelines with eppurtenant facilities,
incloding date mequisition, compression end collection facilities for use in the production end trensportation of
products from the Leasehold or from other lands ecross the Leasehold, tp use oil, gas, and non-domestic water
sources, free of cost, to store gas of any kind underground, regandless of the source theteof, including the injecting of
gas therein and remeving the same therefrom; ta protect stored gas; to operate, maintain, repadr, and remove materisl
and equiprent; to use and poenpy the subsurface of the Leasehold for the drilling of a wellbore(s) for use in
development of the Leaschold or other lands.

LEASE TERM. This Lease shall remain in force for a primary term of five (S) years from 12:00 AM.
September 30, 2014 (effective dute) o 11:59 PM. September 29, 2019 (last day of primary term) and shall
cm-rl:inmbcyondﬁmepﬁmarxtnmumtheeﬂimlyﬁfﬂwl.amholﬁifmyofthefollmﬂngissansﬁed:(l)opemtians
are-condiicted on the Leasehold or lankis poolod/unitized therewith in search of oil, g&s, or their constients, or (ii)a
well deemed by Lessee to be capable of production is located on the Leasehold or lands pocled/unitized therewith, or
(iii) ofl or gas, or their constituents, are produced from the Leasehold or lands pooled/unitized therewith, or (iv) if
the Leasehold or lands pooled/unitized therewith is used for the underground storage of gas, or for the profection of
stored gas, or (v) if prescribed paymeénits are made, or (vi) if Lessec's oparations are delayed, postpomed or
interrupted as a result of mry coal, stone or other mining or mining related operation under any existing and effoctive
lease, permit or authorizetion covering such operations on the leased premises or on other lands affecting the leased

premises, such delsy will automatically extend the primary or secondary term of this oil and gas leasc without
1 48503.0HCA
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additional compensation or performance by Lessee for 2 period of time equal to any such delay, postponement or
interruption.

If there is any dispute concerning the extension of this Lease beyond the primary term by reason of any of
the alternative mechanisms specified hereir, the peyment to the Lessor of the prescribed payments provided below
shall be conclusive evidence that the Lease hes been extended beyond the primary term.

EXTENSION OF PRIMARY TERM. Lessee has the option to extend the primary term of this Lease for

one additional term of five (5) years from the expiration of the primary term of this Lease; said extension to be under

the sume terms and conditions as contained in this Lease. Lesses may exercise this option to extend this Lease if on

or before the expiration date of the primary term of this Lease, Lessee peys or tenders to the Lessor or to the Lessor’s

credit an amount equal to the initiel consideration given for the execution hereof. Exercise of this option is at

Lessee's sole discretion and may be invoked by Lessee where no other alternative of the Lieage Term clause extends
this Lease beyend the primary term.

NO AUTOMATIC TERMINATION OR FORFEITURE,

(A) CONSTRUCTION OF LEASE: The language of this Lease (including, but ot limited to, the Lease
Term and Extension of Term clayses) shall never be read as langusge of special limiietion. This Lease shall be
construed against termination, forfeitare, cancellation or expiration and in favor of giving effect to the continuation
of this Lease where the circumstances exist to maintain this Lease in effect under any of the altemative mechanisms
set forth above. In connection therewith, (i) a well shall be desmed to be capable of production if' it has the capacity
to produce a profit over operating costs, without regard tn any capital costs to drill or equip the well, or to deliver the
oilnrgasmmnrknt.md(ii)ﬂaebesseeshallbedeemedmbewnducﬁngomﬁminwarchofuilorgas.orthcir
constituents, if the Lessee is engaged in geophysical and other exploratory work including, but not Jimited to,
activities to drill an initial well, to drili 2 new well, or to rework, stimulate, deepen, sidotrack, frac, plog back in the
same or different formetion or repair a well o equipment on the Leaschold or any lands pooled/unitized therewith
{such activities shall include, but not be limited to, performing any preliminary er preparatory work necessary for
drilling, conducting internal technical analysis to initiate and/or Further develop a well, obteining permity and
spprovals associated therewith and mey include reasonable gaps in ectivities provided that there is & continvum of
activities showing & good faith effort to develop a well or that the cessation or interruption of activities was beyond
the control of Lesses, including interruptions caused by the acts of third parties over whom Lesses has no control or
regulatory delays associated with any approvel process required for conducting such activities).

(B) LIMITATION OF FORFEITURE: This Lease shall never be ibject to s civil action or proceeding to
enforce a claim of tenmination, cancellation, expiration or forfeiture due to any action or inaction by the Lessee,
inciuding, but not Jimited to making any prescribed payments authorized under the terms of this Lease, unless the
Liesste hns received written notice of Lessor's demand and thereafter fails or refiises to satisfy or provide justification
responding to Lessor's demand within 60 days from the receipt of such notice. If Lessee timely responds o Lessor's
demand, but in good faith disagrees with Lessor's position end sets forth the reasons therefore, such a response shall
be deemed to satisfy this provision, this Lease shall continue in full force and effect and no further damsges (or other
¢laims for relief) will accrue in Lessor's favor during the pendency of the dispute, otber than claims for payments that
may be due under the terms of this Lease.

PAYMENTS TO LESSOR, In addition to the bonus paid by Lessee for the execution heseof, Lessee
covenants o pay Lessor, proportionate to Lessor's percentage of awnership, as follows:

(A) DELAY RENTAL: To pay Lessor as Deley Rentsl, after the first year, at the rate of five dollars
{$5.00) per net acre per year payable in advance. The parties hereto agree that this is a Pald-Up Lease with no
further Delay Reatal and/or Delay in Marketing payments due to Lesgor during the pritaary term hereof,

(B) ROYALTY. For all vil and gas substances that ate produced and sald from the leased premises, Lessor
shall receive s its royalty one-elghth (1/8) of the sales praceads actually received by Lessee from the sale of such
prothiction, Jess this sarfic petcentage share of all post production costs, as defined below, and Jess this same
percentape sharc of all production, severance and ad valorem taxes. As used in this provision, pest production costs
sball moan (i) all losses of produced volumes (whether by use as fuel, line Joss, flarmg, venting or otherwise)-and {ii}
tli costs actually incurred by Lessee from and efter the wellkead ta the point of sale, including, without limitation, all
gathering, dehydration, compression, treatment, processing, marketing and tmnsportation costs incurred in
connection with the sale of such production. For royalty calculation purposes, Lesses shall never be required fo
adjust the sales proceeds to account for the purchaser’s costs or charges downstream from the point of sale. Lessee
mny withhold Reyalty payment until such time as the total withheld exceeds fifty dollars (350.00).

(C) DELAY IN MARKETING: In the event that Lessee drills a well on the Leasshold or lands
pooled/mitized therewith that is awniting completion (including, without: limitetion, hydraulic frcture stimulation),
or that Lessee deems to be cepable of production, but does not market producible gas, ofl, or their constituants
therefrom end there is no other basis For extending this Lease, Lessee shall pay after the primary term end until such
time a3 marketing is established {or Lessoe surrenders the Lease) a Delay in Merketing payment equal in smount and
frequency to the ennual Delay Rental payment, and this Lease shall remain in full force and effect to the same extent
&5 payment of Royalty.

(D) SHUT-IN: In the event that production of oil, gas, or their constituents is interrupted end not marketed
for a peried of twelve (12) months, and there is no producing well en the Leaseheld or lands pooled/unitized
therewith, Lessee shall, after the primary term, as Royalty for constructive production, pay a Shui-in Royally equal in
amount and fréquency to the annual Delay Rental payment umtil such time as production is re-éstablished {or lessee
surrenders the Lease) and this Lease shalt remain in full force and effect. During Shut-in, Lessee shnll have the rght
to rework, stimulate, or deepen any well on the Leaschold or to drill & new well on the Leasehold in pn effort to
re-esteblish production, whether from an original producing formation or from a different formation. In the event
that the production from the only producing well on the Leasehold is interrupted for a period of less them twelve (12)
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months, this Lease shall remain in full foros and effect without payment of Royalty or Shut-in Royslty.

(E) DAMAGES: Lessoe will remove unnecessary equipment e mutcrials and reclaim all disturbed lands
at the completion of activities, and Lessee aprees o repair any demaged improvements to the land and pay for the
loss of growing crops or matketable timber.

(F) MANNER OF PAYMENT: Lessee shall make or tender all payments due hereunder by check, paysble
to Lezsor, at Lessor's last known addfess, and Lessee may withhold any payment pendifg notification by Lessor of &
changnmaddress Payment may be tendered by mail or any comiparable method (e.g., Federsl Express), and
payment is deemed comaplete upon mailing or dispatch. Where the due date for any payment specified herein falls on
a holiday, Saturdey or Svnday, payment tendered (mailed or dispatched) on the next business day is timely,

{G) CHANGE IN LAND OWNERSHIP: Lessse shall not be bound try any change in the ownership of the
Leusehold until funished with such documentation as Lessee may reasonshly require. Pending the receipt of
dovumentation, Lessce may elect either to continue to make or withhold peyments as if such a change had not
ocourred.

(H) TITLE: If Lessee receives evidence that 1essor dogs not have title to all or gy part of the rights herein
leased, Lessee mpy immediately withhold payients that would be otherwise due and payable hereunder to Lessor
unti] the adverse claim is fully resolved. Lessor represents and warrants that there is no existing oif and gas lease
which i§ presently in sffect covering the Leasehold.

(1) LIENS: Lessee may et its option pay and discharge any past due taxes, mortgages, judgments, or other
liens and encumbrances on or ageinst any land or interest included in the Leasehold; and Lessee shall be ettitled to
recover from the debtor, with legal interest and costs, by deduction froms any fiture payvments to Lessor of by any
other lawful means. mthewmﬂmleasedlmﬂsammmheredbyapmrmortgagc,ﬂwn,nmﬂhmdmg
aaything conmined herein to the contrary, Lessee shalt have the right to suspend the payment of any rayalties due
hereunder, without lisbility for interest, until such tithe as Lessor obiains at its own cxpeanse a snbordination of the
morigage in & form acceptabie 1o Leésgec.

(J) CHARACTERIZATION OF PAYMENTS: Peyments set forth herein are covenants, not special
limitations, regardless of the manner in which these payments may be-inveked. Any failure on the part of the Lessee
to timely or otherwise properly tender payment can never result in an automatic termination, e:q:imion, cancellation,
or forfeiture of this Lease, Lessor recoghizes and acknovwledges that oil end gos lease payments, in the form of
rental, bonus and royalty, can vary depending on multiple factors and that this Lousc is the product of good faith
negotintions, Lessor hereby agress that the payment terms, as set forth hercin, and any bonus payments paid to
Lessor constitute full consideration for the Leasehold. Lessor further sgrees that such payment terms and bonus
payments arc finel and that Lessor will not seek to eimend or modify the lease payments, or seck additional
consideration based upon any differing terms which Lesses has or will negotiats with sny other lessor/oil end gas
QWIKT,

(K) PAYMENT REDUCTIONS: ¥ Lessor owns & lgsser interest in the oil gr gas than the entire undivided
fee simple cstate, then the rentals {excent for Delay Rental payments as sgt forth above), royalties and shut-in
royaitics hereunder shall be ‘paid to Lessor anly m the proportion which Lessor's interest bears to the whole and
undivided fee.

IZA T . Lessor prants Leassee the right to poel, wnitize, or combine all or parts of
ﬂaeLenseholdwﬂhoihaimds,wheﬁumnnguous or not contiguous, Jeased or unleased, whether owned by Lessee
or by others, et a time before or after drilling to create drilling or production units sither by contract right or pursuant
to povernmental authorization, Pooling or uriitizing in one or more instances shall not exhaust Lessee's pooling and
unitizing tights hereurder, and Lesses is granted the right to change the size, shape, and conditiens of operation or
payment of any unit created. Lessor agress to accept and receive out of the production or the revenue reatized from
the production of such unil, such proportiongl shure of the Royelty from sach unit well as the number of Leasehold
aceos included in the unit bears to the iotal number of pores m the wnit, Ctherwise, as to any partof the unit, drilling,
operations in preparation for drlling, production, or stt-in production from the uinit, or payment of Royalty, Shut-in
Royalty, Delay in Marketing payment or Delay Renfal attnbutable fo any part of the unit {mcluding non-Leasehold
land) shall have the same effect upon the terme of this Lease as if a well were located on, or the sibject activity
attributable to, the Leasehold. In the event of conflict or inconsistency between the Leasehold acres ascribed to the
Lease, and the local property tax assessment calculstion of the lands covered by the Lease, or the deeded acreage
amount, Lessee may, at fis option, tely on the Jatter as being determinative for the purposes of this paregraph,

FACTLITIES, Lessee shall not drill a well on the Liasehold within 200 feet of any structure located on the
Leasehold without Lessor's written consent. Lessor shall net erect any building or structure, or plant aay trees within
200 feet of @ well or within 25 feet of a pipeline without Lessee's written consent. Lessor shall not improve, modify,
degrade, or restrict roads and facilities built by Lessee without Lessee's written: congent.

CONVERSION TO STORAGE. Lessee is hereby granted the right to convert the Leasehold or lands
pooled/unitized therewith to gas storage. At the time of conversion, Lesses shall pay [essor's proporticnate pert for
thic estimated recoverable gas rememing m any well drilled pursuant to this Lease using methods of calculating gas
Teserves a3 are generally accepted by the natural gas industry and, in the event that all wells on the Leaschold and/or
londs pooled/unitized therewith have permanently ceased production, Lessor shall be paid a Conversion to Storage
payment ‘in an amownt equal to Delay Rental for as long thereafter es the Leasehold or lends pooled/Amitized
therewith is/are used for ges storage or for protection of ges storege; such Conversion to Storage payment shall first
become due upon the next énsuing Delay Rental anniversary date. The use of any part of the Leasehold or lands
poaled or unitized therewith for the underground storuge of gas, or for the protection of stored gae will extend this
Lease beyond the primary term gs to all rights granted by this Lease, including but not limited to production rights,
regardless of whether the production and storage rights are owned together or separately.

3
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DISPOSAL AND INJECTION WELLS. Lessor hereby grants to Lessee the right to drill wells and/or
re-enter existing wells, ingluding necessary location, roadway and pipeline easements and rights of way, on any part
of the Leasehold or lands pooled or unitized therewith for the disposal and/or injection inte any subsurface strata,
other than a poiable water strata, of air, gas, brine, completion and production fluids, waste weter end any
hydrocarbon related substances from any source, including, but not limited to wells on the Leasehold or lands ponled
or unitized therewith or from properties and lands outside the Leasehold or lands pooled or unitized therewith, and to
conduct all operations as may be required, for so long as necessary and required by Lesses for purposes as herein
provided. If, at the expiration of the primary term, Lesses is disposing and/or injecting into eny subsurface strata
underlying the Leasehold or iands pooled or unitized therewith or conducting operations for such disposal and/or
injection and this ledse is not being maintained by any other provision contained herein and no other payments are
being made to Lessor as prescribed hersunder, Lessee shall pay to Lessor the sum of one thousand doilars
($1,000.00) per year, proportionately reduoed to Lessor’s ownership in the Leasehold and surface as it bears to the
full and smdivided estate, beginning on the next anniversary date of this Lease and said payment and term of this
Lease, insofir as to terms and provisions contained herein applicahls to disposal and injection wells, shall contitme
annually thereafter for so long as nocessary and required by Lessee for purposes &8 herein provided and until all
dispesa] and/or injection wells located on the Leasehold or on lands pooled or unitized therewith are plugged and
abandoned. Lessor agrees that if required by Lessee, regulatory egency or governmental anthority having
jurisdiction, Lessor shall enter & separate Disposal and Injection Agreament with Lessee for the purposes as hercin
provided.

TITLE AND INTERESTS. Lessor hereby warrants generally and agrees to defend title to the Leaschold
and covenants that Lessee shall have quiet enjoyment hereunder and shall have benefit of the doctring of after
acquired title. Should eny person having title to the Leasehold fiil to execute this Taase, the Lease shail nevertheless
be binding upen all persons who do execnte it as Lassor.

LEASE DEVELOPMENT, There is no impliad covenant to drill, prevent drainage, firther develop ar
market production within the primery term or any extension of term of this Lease. There shall be no Leaschold
forfeiture, termination, expiration or cancellation for failure to comply with said implied covenants, Provisions
herein, including, but not limited to the prescribed payments, constitute full compensation for the privileges herein
granted.

COVENANTS, This Lease and its expressed or itnplied covenants shall not be subject to termination,
forféiture of rights, or damages due to failurs to comply with obligations if compliance is effectively prevented by
federal, state, or local law, regulation, or decres, of the nets of God and/or third pasties over whom Lessee has no

control.

RIGHT OF FIRST REFUSAL, If at any time within the primary term of this Lease or amy continuation or
extension thereof, Lessor receives any bona fide offer, acceptable fo Lessor, to grant an additional lease which will
take effect upen expiration of this Lease (“Top Lease™) covering all or part of the Leasehold, Lessee shall have the
continwing option by meeting any such offer to acquire 4 Top Lease on equivalent terms end conditions. Any offer
must be it writing and must set forth the proposed Lessee's name, bonus consideration and royalty consideration to
be paid for such Top Lease, and include e copy of the lease forim to be utilized reflecting all pertinent and relevant
terms and conditions of the Top Lease. Lessee shall have fifteen (15) days after receipt from Lessor of a complate
oopyofmysnchoﬂ‘ermndws:[-ewmwntmgcfltselecuonwmmhmmlundgaslmemthl.mmon
equivalert terms and conditions. If Lessee fails to notify Lessor within the aforesaid fifieen (15) day period of its
election to meet any such hona fide offer, Lessor shall-heve the right to accept said offer. Any Top Lease granted by
Lessor in violation of this provision shall be nuil and void, N

ARBITRATION, 1 the event of & disagreemicnt betwesn Lessor and Lesses conceming this Lease or the
associated Order of Payment, performance thereunder, or damages caused by Lessee's operations, the resolution of
all such disputes shell be determined by arbitration in accordamce with the rules of the American Arbitration
Association. Asbitration zhall be the exclusive remedy and cover all disputes, including but not limited to, the
formation, cxccution, vetidity end performance of the Leass and Order of Paynient.  All fees and costs associated
with the arbitration shall be bome equalty by Lessor and Lessee.

ENTIRE CONTRACT. The entite agreement between Lessor and Lessee is embodied hergin and in the
associated Order of Payment (if any). No cral wactanties, representations, or promises have been made or relied
upon by either party as-an inducement to or modification of this Lease.

TITLE CURATIVE, Lessor agrees to exécute consents, affidavits, retifications, amendments, permits and
other instruments s Lessce: may request to. carty out the purpose of this lease, including without limitation,
applications necessary to obtatn drivewsy entrance permits, and approvals of drilling or production units which
Lessee may seck to form pursuant 1o gevermmental authorizetion.

SURRENDER Lessee, at any time, and from time to time, may surrender and cancel this Lease as to all or
any part of the Leaschold by recording a Surrender of Lease and thereupon this Lease, and the rights and obligations
of the parties hereunder, shall terminate as to the part so sutrendered; provided, however, that upon each surrender as
to any part of the Leasehold, Lessee shall have ransonsble and convenlent easements for then existing wells,
pipelines; pole lines, roadways and other facilities on the lands surendered.

SUCCESSORS. All rights, dutics, and liabilities herein benefit and bind Lessor and Lesses and their heirs,
successors, and assighs.

All torms, provisions and express ormlplwd covenanty of this Lease shall be subject

1o all applicable laws, rules, regulgtions: and orders, If Lessec is unable, in its sole discretion, to effectively
acomnphshﬂxepmposes and objectives of this Lease or to exercise jix rights hereunder because of such faws, niles,
reguiations or orders, or if drilling, reworking, production or other operations hersunder, or Lessze’s fulfiliment of
ita obligations hereunder are prevénted or delayed by such laws, rules, regulations or orders, or by inability to obtain
44503.000A



necessary permits, equipment, services, material, water, electricity, firel, acoess or easements, or by fire, fload,
adverse weather conditions, war, sabotage, rebellion, insurrection, riot, strike or labor disputes, or by inability to
obtain a satisfactory market for production or feilure of purchasers or carriers to take or transport such production,
or by eny other cause not reasonably within Lessee’s control, then this Lease shall not terminate, in whole or in part,
because of such inebility, prevention or delay, and, at Lesses’s aption, the period of such inability, prevention ar
delay shall be added to the term hiveof. Lesses shall not be liable in damages for breach of eny express or implied
covenants of this Lease for failute to comply therewith, if complimceispravmmdby,orfailme is the result of any
applicable laws, riles, regulations or orders or opemtion of force majeure. If this Lease is the subject matier of any
lawsuit, arbitration proceeding, or other action, then this Lease shall not expire during the pendency of such luwsuit,
arbitration proceeding, or other action, or amy appesl thezeof, and the period of the Jawsuit, arbitration proceeding,
or other action, and any sppeal thereof, shafl be added to the term of this Lease.

SEVERABILITY, This Leasc i intended to comply with all spplicable laws, rules, regulations, ordinances
ond govemmental orders. lfmyprunmonofthul..euouheldbyaeouﬂofcnmpmﬂjumdwtmnbbemuhd,
void, or unenforceable, the remaining provisions shall survive and continue in full foroe and effect to the meximum
extent allowed by law. If & court of competent. jurisdiction holds any provision of thiy Lease invahd, void, or
unenforeeable under applicable law, the court shell give the provision the greatest effect possible under the law and
modify the provision so as to conform to applicable law if that can be done in a manner which does not frustrate the
purpose of this Lease.

COUNTERPARTE. This Lease may be executed in one or more counterparts, each of which will be
deerned to be an original copy of this Lease and all of which, whep taken together, will be deemed to constitute ons
and fhe same agreement.

See sitached Exhibit ‘A’ which is unrecorded.
IN WITNESS WHEREOF, Lessor hereunto sety hand and s=al.

(Seal)

Document prepared by: Chesapeake Explomtion, L.L.C., P.O. Box 18496, Cklahoma City, OK 73154-0456

ACKNOWLEDGMENT
8TATE OF }
) §8;
COUNTY OF )
On this, the , betore me a notary public, the undersigned

officer, personally appmd“ nown to me (or satisfactorily proven) to be the
person(s) whose names(s) is/are subscribed to the within instrument, end acknowledged that he/shethey executed
fthe same for the purpozes therein contained.

IN WITHESS WHEREOF, 1 here unto set my hand and officiel seal.

My Comrnission Expires:

Signatuze/Notary Public:

Name/, Notary Public (print):

Recorder: Return to Chesapeaks Exploration, L.L.C., P.O. Box 18496, Oklahoma City, OK 73154-0496
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