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BRIEF IN SUPPORT OF JOINT MOTION OF CERTAIN APPELLEES FOR
RECONSIDERATION AND/OR REMAND

Now come Appellees, City of Brecksville, City of Strongsville, City of
Independence, City of Lyndhurst and City of Beachwood, (hereinafter “Appellees), by
and through counsel, and, pursuant to S.Ct.Prac.R. 18.02, respectfully move this Court to
modify its decision in order to remand this matter to the court of appeals for
determination of the remaining legal issues, which were raised in the lower courts but not
addressed by the court of appeals or in this Court’s decision. Indeed, this Court declined
to exercise jurisdiction over the proposition of law related to these issues in the
Memorandum in Support of Jurisdiction filed by Appellant, Northeast Ohio Regional
Sewer District, (hereinafter “the Sewer District”). Mindful that a motion for
reconsideration “shall not constitute a reargument of the case,” S.Ct.Prac.R. 18.02,
Appellees seek only to underscore the legal issues that were not addressed by the court of
appeals or in this Court’s decision and request remand.

LAW AND ARGUMENT

This Court often remands issues raised in the court of appeals but not considered
by that court. See Hayward v. Summa Health System/Akron City Hosp., 139 Ohio St.3d
238, 2014-0Ohio-1913, 11 N.E.3d 243, 1 3; Lawrence v. City of Youngstown, 133 Ohio
St.3d 174, 2012-Ohio-4247, 977 N.E.2d 582, 1 30; and, State v. Morris, 132 Ohio St.3d
337, 2012-Ohio-2407, 972 N.E.2d 528, § 24. Here, Appellees respectfully request that
this Court remand the matter to fully and finally litigate all outstanding and dispositive
legal issues.

The undersigned Appellees and the intervening property owners collectively

appealed the trial court’s decision denying Appellees’ claims for a permanent injunction



and holding that the proposed stormwater fee is not an unauthorized tax and that the
Sewer District’s RSM (regional stormwater management) program is constitutional.
Appellees argued that under Drees Co. v. Hamilton Township, 132 Ohio St. 3d 186,
2012-0Ohio-2370, 970 N.E.2d 916, the stormwater fee is, in reality, an unlawful tax given
the general benefit manifestly served by the RSM program’s goals and operation. The
court of appeals deemed it unnecessary to address this challenge because it held the
Sewer District did not have authority under R.C. Chapter 6119 to implement its RSM
program and the associated stormwater fee. See Northeast Ohio Regional Sewer Dist. v.
Bath Twp., 2013-Ohio-4186. As such, there remains no appellate judicial determination
as to whether the stormwater fee is an unlawful tax.

The court of appeals’ majority opinion likewise stated that it need not address the
constitutional challenges raised by Appellees. The Appellee cities and property owners
contend that the stormwater management plan (SMP), as applied, violates the Ohio and
Federal Constitutions because the stormwater fee violates the Equal Protection clauses of
the U.S. and Ohio Constitutions by improperly treating similarly situated persons
differently. In addition, the stormwater fee is unreasonable, arbitrary, and capricious and
therefore violates substantive-due-process guarantees of the Sewer District property
owners who will pay that fee. And the SMP is also unconstitutional because it purports to
grant the Sewer District impermissible and excessive regulatory authority over its
member communities in violation the “home rule” provisions of Section 3, Article XVIII
of the Ohio Constitution and it violates municipalities’ utility powers under Section 4,
Article XVIII of the Ohio Constitution. Again, none of these constitutional issues have

been addressed by an appellate court.



This Court specifically declined jurisdiction with regard to the Sewer District’s
third proposition of law that the SMP does not violate the Ohio or United States
Constitution and does not constitute an illegal tax. See Sewer District’s Memorandum in
Support of Jurisdiction, p. 13. Thus, neither the court of appeals nor this Court addressed
the critical unlawful-tax issue or any of the substantive constitutional arguments raised by
Appellees throughout this litigation. Without remand to the court of appeals for further
determination, such significant constitutional issues will remain undecided without
Appellees having their full day in Court.

CONCLUSION

In light of the explicit rulings of the trial court and court of appeals and case law,
this Court should issue an amended order remanding this matter to the court of appeals
for consideration and final ruling of all issues originally raised by Appellees not yet
addressed.

Wherefore, in the interest of justice, Appellees, respectfully request this
Honorable Court modify its judgment entry and remand this matter to the court of

appeals.
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toddm@prosecutor.summitoh.net
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mailto:rthunt@walterhav.com
mailto:alane@walterhav.com
mailto:docket@walterhav.com
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mailto:sevenhillslaw@aol.com
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mailto:alschrader@choiceonemail.com
mailto:kfisher@fisher-lpa.com
mailto:law2direct@aol.com
mailto:jmontello@bedfordlawyers.com
mailto:mainoffice@bedfordlawyers.com
mailto:sruffin@cityofwarrensville.com
mailto:khughes@cityofwarrensville.com
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Party/Municipality

Attorney

Representative

Service Address

Township

Richfield (Village)
Richfield Township
Sagamore Hills
Twinsburg
Twinsburg Township

Bishop Lennon
Intervenors

L. James Juliano
Matthew J. Fitzsimmons
Michael E. Cicero

juliano@nicola.com
fitzsimmons@nicola.com
cicero@nicola.com

Intervenor, The
Cleveland Municipal
School District Board
of Education

Adrian D. Thompson
Brian E. Ambrosia

athompson@taftlaw.com
bambrosia@taftlaw.com
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