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Motions for reconsideration are highly disfavored by this Court to discourage the exact
practice that Appellees seek here—relitigation of issues already resolved. This Court has already
deliberated for over a year since oral argument, written three separate opinions, and reviewed
hundreds of pages of briefing, ultimately concluding that the Northeast Ohio Regional Sewer
District (the “District”) does have the authority under R.C. Chapter 6119 and its Charter to
proceed with the Regional Stormwater Management Program (the “Program™) and to charge fees
under the attendant fee structure to implement the Program. Now five cities—without support
from the fifty-one other District member communities—ask the Court to reopen the door. They
claim there are remaining issues that must be decided by the Court of Appeals (and then, likely,
this Court). At base, however, they are merely the same issues couched in new terms.
Accordingly, in response to Appellees’ invitation to revisit this case, this Court should
respectfully decline.

Amici Curiae are eighteen communities in Northeast Ohio that continue to suffer the
devastating effects of stormwater-related problems, which have increased significantly over the
past several decades. They have waited over five years during the pendency of this litigation to
implement needed stormwater projects promised by the Program. Reconsideration or remand to
the Court of Appeals only delays such needed projects even longer, and undermines the finality
of this Court’s judgment.

ARGUMENT

Appellees contend that this Court must remand the case to the Court of Appeals to
consider whether the stormwater fee constitutes an “illegal tax,” as defined in Drees Co. v.

Hamilton Township, 132 Ohio St.3d 186, 2012-Ohio-2370, 970 N.E.2d 916. That is simply a



request to revisit issues already resolved by this Court.' Quite simply, a monetary exaction—
regardless of whether it is deemed a “tax” or a “fee”—is not “illegal” under this Court’s decision
in Drees if it is authorized by the Ohio Revised Code. See id. at § 14, And this Court decided
that the stormwater fee was authorized by R.C. 6119. Thus it had no need to determine whether
that “stormwater fee” was best characterized as a fee or a tax—either way it was authorized by
the statute. This Court properly avoided such superfluous discussion in its opinion. And it
properly realized how senseless it would be to remand that same question back to the Court of
Appeals to be litigated all over again. Appellees are unhappy with the result. But Appellees’
“attempted reargument of this contention is not authorized by [the] Rules of Practice.” State ex
rel. Shemo v. Mayfield Hits., 2002-Ohio-4905, 96 Ohio St.3d 379, 775 N.E.2d 493, 4 9.

As the Court implicitly recognized, the decision in Drees is inapposite to the legality of
the stormwater fee. In Drees, this Court considered whether a local township had the statutory
authority to impose a so-called “impact fee,” given the limited taxing power of townships under
the Ohio Revised Code. Drees at § 14 (citing R.C. 504.04). Ohio townships, by statute, only
have the power to impose particular types of taxes. Id. Therefore, the Court in Drees had to
determine whether the impact fee was actually a tax—it was—to determine if it ran afoul of the
township’s authority under R.C. 504.04. Id. The Drees Court held that the township was not
authorized to impose the impact fees because the fees operated as taxes and such taxes were not

authorized by R.C. 504.04. Id. at ] 41.

'Asto Appellees’ contention that the matter must be remanded to the Court of Appeals for consideration
of constitutional questions, Amici adopt the District’s argument that no remand is warranted because Appellees
strategically decided not to place such constitutional issues before this Court. It would be unfair to the District’s
member communities to remand the case to consider issues that Appellees decided not to place before this Court in
hopes of avoiding this Court’s jurisdiction.



Unlike Drees, in the instant matter there is no reason for the Court of Appeals to decide
whether the “stormwater fee” is better characterized as a fee or tax. Regardless, this Court
already decided that the “stormwater fee” falls within the authority of the District under R.C.
6119. Remanding this question to the Court of Appeals would prompt only an empty exercise in
semantics without practical import.

This Court’s cases demonstrate that the dispositive question when determining the
legality of a fee or tax is whether it falls within the imposing entity’s statutory authority. See,
e.g., Cook Rd. Invests., L.L.C. v. Cuyahoga Cty. Bd. of Commrs., 2011-Ohio-2151, 194 Ohio
App. 3d 562, 957 N.E.2d 330,917 (“[T]est. . . for assessing the constitutionality of impact fees
authorized by local ordinance does not apply to sewer-donnection fees [because] R.C. Chapter
6117 authorizes counties to allocate the cost of a sewer system among all residents of the district
even if some of those residents do not directly benefit from the system.”); City of Wooster v.
Graines, 52 Ohio St. 3d 180, 181, 556 N.E.2d 1163, 1164 (1990) (“Wooster, as a municipality,
had the authority to establish and maintain the sewer utility as long as the rates to be charged and
the revenue collected therefrom complied with the mandates of R.C. 729.49 and 729.52.”). In
these sewer district cases, as here, the Court did not concern itself with the fee versus tax
distinction because it was unnecessary for the determination as to whether the exaction fell
within the statute.

Consistent with these cases, the Court of Appeals recognized that it did not need to
decide the fee versus tax question. Contrary to Appellees’ characterization, the Court of Appeals
did not dismiss this issue as moot given its (erroneous) decision that the District lacked statutory
authority for the Program. See Mot. for Reconsideration of Appellees The Ohio Council of

Retail Merchants, et al., at 1. Rather, the Court of Appeals recognized that it “need not decide”



whether it was a fee or a tax because the proper “focus is on whether the Sewer District
possesses the authority under [R.C. 6119]” to implement the Program “and the associated fee.”
NEORSD v. Bath Twp., 2013-Ohio-4186, 999 N.E.2d 181, § 48 (8th Dist.). So, whether called a
fee or a tax, the relevant question was whether the Program and attendant exaction was within
the District’s statutory authority. This Court subsequently concluded that it is. Accordingly, this
Court’s decision that R.C. 6119 authorizes the Program and attendant fee spells the end to this
prolonged litigation. As this Court aptly recognized, it was unnecessary to accept jurisdiction
over the fee versus tax question in order to resolve this case. Similarly, it correctly recognized
that no remand was necessary. NEORSD v. Bath Twp., Slip Op. No. 2015-Ohio-3705, 122.

The interests of finality and judicial economy necessitate denying Appellees’ motion. By
recasting the issue in new terms, Appellees seek a proverbial second bite at the apple. But a
remand would only prompt circuitous relitigation of questions already resolved. After over five
years of litigation, this case has finally been put to rest. Reconsideration and/or remand only
delays relief to the District’s member communities.

CONCLUSION

For the above-stated reasons, Amici Curiae respectfully request that the Court deny the

motion for reconsideration and/or remand.
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