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INTRODUCTION  

 The basic question presented is, based on the record before the Trial Court, whether the 

1989 recording of the will of Frances Batman (the “Batman Will”) that provided for the 

bequest/transfer of, inter alia, a previously-reserved mineral interest to appellee Nile Batman 

(“Batman”) qualified as a savings event under the 1989 version of the Ohio Dormant Mineral 

Act, R.C. 5301.56 (the “1989 ODMA”).  The answer, compelled by the plain and unambiguous 

statutory language, is clearly yes.   See Dodd v. Croskey, 143 Ohio St.3d 293, 2015-Ohio-2362, 

37 N.E.3d 147, ¶ 24 (“When the statute’s meaning is clear and unambiguous, we apply the 

statute as written and refrain from adding or deleting words.”).   

 Simply put, under the applicable statutes, the Batman Will was a “title transaction” that 

was recorded during the pertinent look-back period under the 1989 ODMA.  As a result, it 

qualified as a “savings” event that preserved Batman’s mineral interest in the underlying 

property at issue and defeats the claim of Plaintiffs/Appellants Wayne K. Lipperman and 

Roseann Cook (the “Lippermans”) to full ownership of the mineral interests associated with the 

subject real estate.  

 Faced with this conclusion, the Lippermans resort to asserting arguments:  (1) 

unsupported by properly-authenticated, admissible evidence; (2) not raised before the Trial 

Court, and therefore, waived; and/or (3) that are inconsistent with their own admissions and/or 

positions taken at earlier stages of the case.  Such ever-changing arguments afford the 

Lippermans with no basis for relief from the Trial Court’s summary judgment decision.   
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 Equally unavailing is the Lippermans’ conclusory attack on the “standing” of 

Defendants/Appellees Phillips Exploration, Inc. and XTO Energy Inc. (the “XTO Parties”) to 

participate in this Appeal.  Indeed, the doctrine of standing is inapposite, for multiple reasons.1  

 First, it has no application to the XTO Parties because they were simply joined as 

necessary party defendants—they have not asserted any claims for affirmative relief in this case.  

As this Court has held, “[t]he essence of the doctrine of standing is whether the party seeking 

relief has ‘alleged such a personal stake in the outcome of the controversy as to assure that 

concrete adverseness which sharpens the presentation of issues upon which the court so largely 

depends for illumination.’”  Racing Guild of Ohio, Local 304, Serv. Employees Int’l Union, 

AFL-CIO, CLC v. Ohio State Racing Comm’n, 28 Ohio St.3d 317, 321, 503 N.E.2d 1025 (1986) 

) (emphasis added) (citation omitted).    

 Second, and independently, the doctrine of standing is inapplicable because the “factual” 

predicate for the Lippermans’ argument—a post-filing release by the XTO Parties of an oil and 

gas lease that is not part of the Trial Court’s factual record—occurred years after the Lippermans 

filed their Complaint.  This Court has repeatedly held that a party’s standing is determined and 

established at the time an action is filed; and events subsequent to filing have no bearing on the 

pertinent analysis.  See, e.g., Fed. Home Loan Mortgage Corp. v. Schwartzwald, 2012-Ohio-

5017, ¶ 24, 134 Ohio St.3d 13, 18, 2012-Ohio-5017, 979 N.E. 2d 1214, ¶ 24 (“standing is to be 

determined as of the commencement of suit”).  

 For these and the other reasons discussed below, there is simply no issue with respect to 

the XTO Parties’ “standing.”  Rather, the Court may readily dispose of that issue and proceed to 

                                                            
1  Given that the arguments asserted were not properly raised before the Trial Court, this 
matter should be dismissed as having been improvidently accepted.  
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affirm the Trial Court’s conclusion that the Batman Will was a title transaction and that the 

recording thereof was a savings event under the 1989 ODMA.   

STATEMENT OF FACTS 

A. The Factual Record Actually Before The Trial Court. 

It is telling that, in their Statement of Facts, the Lippermans include no specific 

references to the actual record before the Trial Court.  Indeed, as discussed further below, some 

of the “facts” cited by the Lippermans consist of nothing more than unsupported assertions of 

counsel that are not properly considered here.  

Putting aside counsel’s irrelevant assertions, the evidence properly before the Trial 

Court—and the only evidence properly considered here—revealed the following:   

B. The Mineral Reservation.  

 The parties’ dispute in this case focuses on mineral rights associated with approximately 

41.23-acres in Pultney Township, Belmont County, Ohio (the “Property”).  [See Affidavit of 

Wayne K. Lipperman, Exh. C to Lippermans’ October 3, 2013 Motion for Summary Judgment.]  

Based on a deed recorded at Vol. 678, Pg. 32 of the Official Belmont County Records, the 

Lippermans are the undisputed owners of the surface rights associated with the Property, as well 

as 50-percent of the mineral rights associated therewith.  [Id.] 

 Defendants/Appellees Nile and Katheryn Batman (the “Batmans”) claim ownership of 

the other 50-percent interest in the mineral rights associated with the Property.  Their claim is 

based on a series of reservations and transfers dating back to 1925, as reflected in a recorded 

affidavit that was also filed with the Trial Court.  [See 1981 Affidavit of Frances Batman (the 

“Batman Affidavit”),   Exh. A to October 2, 2013 Affidavit of Lee Mahan (“Mahan Aff’d”), 

attached as Exh. 1 to Reserve Energy Exploration Company’s and Equity Oil & Gas Funds, 
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Inc.’s (collectively, “Reserve”) October 17, 2013 Memorandum in in Opposition to Lippermans’ 

Motion for Summary Judgment.] 

 As stated in the Batman Affidavit, the root of the Batmans’ claim can be traced back to 

recorded deeds dated 1925 and 1926, respectively.  The first, a November 1925 warranty deed 

from J.A. Clark to Joe Lazja, conveyed a 31.3-acre parcel, but specifically reserved “one-half of 

all oil and gas in and under said real estate.”  [Id.]    The second, a May 1926 warranty deed from 

J.A. Clark to Lawrence Higgins and Emma Higgins, conveyed additional land included as part of 

the Property, but specifically excepted and reserved “one-half of all oil and gas … with sole 

power in Grantor to lease and operate.” [Id.]  Collectively, these reserved mineral interests are 

described as the “Mineral Reservation.”  

 According to the Batman Affidavit, the Mineral Reservation subsequently passed through 

various generations via testate and intestate succession, culminating with Frances Batman’s 

inheritance of the Mineral Reservation from her mother, Mamie Sulsberger.  [Id.]   

C. The Recorded Batman Affidavit. 

 Through the Batman Affidavit, recorded in 1981, Frances Batman made clear her intent 

to preserve the Mineral Reservation, which she asserts she inherited from her mother.   [Id.]   

Such affidavit expressly stated that it was “intended to be recorded in the Deed Records of 

Belmont County, Ohio for the purposes of evidencing the descent of such mineral interests and 

of evidencing the claim of this Affiant in and to such interests as provided for in Sections 

5301.47 et seq., Ohio Revised Code, the ‘Ohio Marketable Title Act’.” [Id.] The Batman 

Affidavit was recorded in the office of the Belmont County Recorder at Official Records Book 

602, Page 38.  [Id.] 

 Notably, in their briefing before the Seventh District Court of Appeals, the Lippermans 

“conceded” that the Batman Affidavit was a “valid preservation” under the 1989 ODMA.  
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[Lippermans’ March 12, 2014 Appellate Reply Brief, at 5 (emphasis added).]  Moreover, the 

Lippermans told the Seventh District that they “do not dispute that Appellees [sic] predecessor in 

title had preserved an interest in one half of the mineral rights underlying the subject property 

….”  [Id. at 6 (emphasis added).]     

3. The Recorded Batman Will. 

 In August of 1975, Frances Batman executed a Last Will and Testament (the “Batman 

Will”).  [Exh. A to Affidavit of Sherry Fay, attached as Exhibit 2 to Reserve’s October 4, 2013, 

Motion for Summary Judgment (the “Reserve MSJ”).]  Through the Batman Will, included as 

part of the Trial Court record, Ms. Batman bequeathed all of her interest in real property—which 

necessarily would have included the Mineral Reservation, as stated in the Batman Affidavit—to 

her son, Nile E. Batman.  [Id.]  In pertinent part, the Batman Will provided that: “In the event 

that my son, Nile E. Batman, survives me for a period of third (30) days, then all of the residue 

of my estate, whether real or personal, and wherever situated, I bequeath and devise to my son to 

be his absolutely.”  [Id. (emphasis added).]   

 The Batman Will was recorded with the office of the Belmont County Recorder on about 

April 10, 1989, at Vol. 654, Page 670.  [Id.]  Further, an authenticated copy of the Batman Will, 

accompanied by a Certificate of Transcript from Dakota County, Nebraska, was admitted for 

record and filed with the Belmont County Probate Court on May 15, 1989.  [Mahan Aff., Exh. 

B.]   
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4. The XTO Parties’ Oil And Gas Leases With The Lippermans And 
The Batmans.           

 
 The XTO Parties’ connection to the Property, and specifically the Mineral Reservation, is 

through a pair of oil and gas leases.2  Specifically, in order to ensure they had a valid leasehold 

interest in the Property, the XTO Parties acquired interests in leases with both sets of parties who 

claimed an interest in the mineral rights associated therewith:  the Lippermans and the Batmans.   

 The first such lease was executed between the Lippermans and Reserve Energy 

Exploration Co. (“Reserve”) in April 2006.  [Exh. A to Affidavit of William A. Haas (“Hass 

Aff’d”), attached as Exh. 3 to Reserve MSJ (the “Lipperman Lease”).]  The Lipperman Lease 

covers the Lippermans’ entire interest in the Property.  [Id.]   

Through a partial assignment dated January 26, 2007, Reserve assigned its interest in, 

among others, the Lipperman Lease to Equity Oil & Gas Funds (“Equity”).  [Exh. B Haas Aff’d.]  

Subsequently, on May 15, 2008, Equity executed a partial assignment of its interest in the 

Lipperman Lease to PC Exploration (n/k/a Phillips Exploration, Inc.).  [Exh. C to Affidavit of 

Alane M. King, attached to Reserve Defendants’ Motion for Summary Judgment.]     

 The second lease was executed between the Batmans and Reserve in November 2008.  

[Exh. B to Affidavit of Sherry Fay, attached as Exh. 2 to Reserve MSJ (the “Batman Lease”).]  

The Batman Lease covers the Batman Defendants’ claimed 50-percent interest through the 

Mineral Reservation.  [Id.]  On January 12, 2009, Reserve executed a partial assignment of its 

interest in, among others, the Batman Lease to PC Exploration.  [Exh. D to Haas Aff’d.]   

As the Lippermans note, in approximately August 2014—more than two years after the 

case was filed—the XTO Parties recorded a release of their interest in the Batman Lease.  

                                                            
2  XTO Energy Inc. is the parent company of Phillips Resources, Inc., which is the parent 
company of Defendant Phillips Exploration, Inc.  [See June 5, 2013 Pretrial statement of 
Defendants XTO Energy, Inc. and Phillips Exploration, Inc. at 2.]   
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However, no evidence of such release is found in the Trial Court record—nor could it be, given 

that the release was recorded nearly a year after the Trial Court issued its judgment entry.  In any 

event, for the reasons discussed below, such release is irrelevant to the matters presented, 

including the issue of the XTO Parties’ standing.3    

D. The Lippermans’ Limited Argument Before The Trial Court.  

Through their Complaint filed on February 15, 2012, the Lippermans sued the Batmans, 

Reserve, Equity, and the XTO Parties.  In doing so, they invoked the 1989 ODMA and sought 

both an order quieting title in the Mineral Reservation in their favor and “cancelling” the Batman 

Lease.  [Complaint, at 2-3.] 

As it relates to the Batman Will, the Lippermans’ advanced, at summary judgment, the 

argument that the supposed lack of a “certificate of transfer” under R.C. 2113.61(A)(1) meant 

that there was no “title transaction” associated with the Batman Will.  [Lippermans’ October 16, 

2013, Response to Reserve MSJ, at 4-5.]  Specifically, the Lippermans argued that it is not a 

will, but the certificate of transfer, that constitutes an “instrument of conveyance,” and thus, a 

“title transaction” for purposes of the 1989 ODMA.  [Id.]4   

                                                            
3   Other “facts” the Lippermans cited before the Trial Court and continue to assert here are 
unsupported by proper record evidence. For example, at page 4 of their Merit Brief, the 
Lippermans assert that “no estate [for Frances Batman] was administered in Belmont County by 
Ancillary Administration, thus there was no list of assets filed in the Probate Court … and no 
certificates of transfer were issued with regard to any real estate in Belmont County.”  Although 
the Trial Court, in its decision, noted that no certificate of transfer was recorded, this assertion by 
counsel is unsupported by any evidence—admissible or otherwise—presented to the Trial Court.   
 
4  On December 11, 2013, just five days before the Trial Court issued its final decision, the 
Lippermans filed a motion to take judicial notice of the date of Frances Batman’s death, which 
was contained in a separate affidavit signed by Nile Batman and purportedly recorded in the 
records of Belmont County (no copy of the subject affidavit was attached to the Lippermans’ 
Motion).  Of course, the date of Ms. Batman’s death was already part of the record via the 
documents authenticating the Batman Will. [See Reserve MSJ.]   
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The Trial Court rejected this argument.  Citing Ohio authorities holding that a “certificate 

of transfer is not a conveyance,” the Trial Court granted Reserve’s motion for summary 

judgment and held that the Batman Will, itself, was the pertinent “vehicle” of transfer and that 

the recording thereof in April 1989 established a savings event under the 1989 ODMA.  [Trial 

Court’s December 16, 2013, Judgment Entry, at 5-7.] 

E. The Lippermans’ Assert A Different Argument Before The Seventh District.  

The Lippermans subsequently abandoned their summary judgment argument in their 

appellants’ brief filed with the Seventh District Court of Appeals.  Specifically, they no longer 

argued that a certificate of transfer was required, but rather, conceded that the “filing of a 

Certificate of Transfer is not necessary to transfer real estate ….”  [See Appellants’ February 3, 

2014 Opening Brief, at 13.]  Instead, the Lippermans re-hashed the belated argument from their 

motion to take judicial notice; conceded that the Batman Will resulted in a “title transaction”; but 

asserted that the pertinent date of such transaction—for purposes of the 1989 ODMA—was the 

date of Ms. Batman’s death in 1981, not the date her will was recorded.  [Id. at 10-11.]5   

                                                                                                                                                                                                

 In any event, in the subject motion, the Lippermans belatedly and out-of-rule asserted the 
alternative argument, without any citation of relevant authorities, that Ms. Batman’s death served 
as the pertinent date for determining whether the Batman Will established a savings event under 
the ODMA.  In short, the Lippermans sought to use this motion as a thinly-veiled and belated 
effort to supplement their prior summary judgment briefing.  They did so in contravention of 
Belmont County Local Rule 6.2, which required them to file any memorandum in opposition to 
Reserve’s MSJ within 14 days of service thereof, and any reply in support of their own motion 
for summary judgment within seven days of service of Reserve’s memorandum in opposition 
thereto.  Thus, the matter was not properly presented to the Trial Court and cannot properly be 
considered on appeal. 
 
5  In light of its prior authority concluding that the 1989 ODMA provided  for a fixed, as 
opposed to rolling, lookback period, the Seventh District did not address the status of the Batman 
Will.  That is because the Batman Affidavit, which the Lippermans conceded to be a proper 
preservation under the ODMA, was undisputedly recorded during the pertinent lookback period.  
[See Seventh District’s December 12, 2014 Decision, at 2 (noting it was “undisputed” that 
Batman Affidavit was a “savings event”).]  The issue of whether the ODMA provides for a 
rolling or static lookback period is addressed in the Lippermans’ first proposition of law.  This 
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F. The Lippermans Assert Different Arguments Before This Court.  

Now, before this Court, the Lippermans have changed their position again. First, in their 

jurisdictional memorandum, the Lippermans argued—as they did before the Seventh District—

that Ms. Batman’s date of death served as the pertinent “title transaction” and controlling date for 

purposes of applying the 1989 ODMA.  [Lippermans’ January 23, 2015 Jurisdictional 

Memorandum, at 8.]  They also reiterated that “the filing of the Certificate of Transfer is not 

necessary to transfer real estate in Ohio ….”  [Id. at 10.]   

 However, in their Merit Brief, the Lippermans abandoned their argument that the date of 

death is controlling for purposes of applying the 1989 ODMA to the Batman Will.  Instead, they 

assert that the 1981 Batman Affidavit and Batman Will were not valid savings events under the 

1989 ODMA because Frances Batman did not have marketable title in the Mineral Reservation 

under other provisions of Ohio’s Marketable Title Act.  [See Lippermans’ Merit Brief, at 6-10.]  

That argument was not raised or asserted before the Trial Court.6  

 Further, and contrary to their prior concession that a certificate of transfer is not 

necessary to transfer real estate, the Lippermans again assert in their Merit Brief that there was 

no effective title transaction because, according to their counsel (without any supporting record 

evidence), there was no “ancillary administration” of Frances Batman’s estate and no issuance of 

a certificate of transfer.  [Id. at 11.]  As discussed below, these constantly-changing and often 

inconsistent arguments afford the Lippermans with no basis for relief from the Trial Court’s 

decision.  

                                                                                                                                                                                                

Court has stayed briefing on that proposition, however, because the issue is currently before it in 
another case.  
 
6  The Lippermans alluded—at least in part—to this argument in their March 26, 2014, 
reply brief filed in the Seventh District.  However, as discussed below, they were required to 
assert such argument before the Trial Court in order to avoid a waiver thereof on appeal.  
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ARGUMENT 

A. Standard Of Review.  

 This Court reviews a trial court’s decision granting summary judgment de novo.  Grafton 

v. Ohio Edison Co., 77 Ohio St.3d 102, 105, 671 N.E.2d 241 (1996).  But, this review is subject 

to three significant limitations in the instant case.   

 First, it is syllabus law that “[a] reviewing court cannot add matter to the record before it, 

which was not a part of the trial court's proceedings, and then decide the appeal on the basis of 

the new matter.”  State v. Ishmail, 54 Ohio St.2d 402, 402 at Syllabus ¶ 1, 377 N.E.2d 500, 500 

(1978) Paulin v. Midland Mut. Life Ins. Co., 37 Ohio St.2d 109, 112, 307 N.E.2d 908, 910 

(1974) (noting “rule that the Court of Appeals is bound by the record before it and may not 

consider facts extraneous thereto”).  Rather, when “[t]he issue presented is whether the trial court 

properly granted summary judgment for appellants[,] … [the Court’s] task is … to apply Civ.R. 

56(C) to the evidence and allegations contained in the record.”  Middy v. Wedding Party, Inc., 

30 Ohio St.3d 35, 36, 506 N.E.2d 212, 215 (1987).  In short, “[a]ppellate review is limited to the 

record as it existed at the time the trial court rendered judgment.”  Clemens v. Nelson Fin. Grp., 

Inc., 10th Dist. Franklin No. 14AP-537, 2015 WL 1432604, 2015-Ohio-1232, ¶ 24. 

 Second, such review is further circumscribed by the rule that a court addressing a motion 

for summary judgment may properly consider only facts that are admissible in evidence.  See, 

e.g., Civ.R. 56(E); Tokles & Son, Inc. v. Midwestern Indemn. Co., 65 Ohio St.3d 621, 631 n.4 

605 N.E.2d 936, 944 (1992) (“Only facts which would be admissible in evidence can be … 

relied upon by the trial court when ruling upon a motion for summary judgment.”).  

Third, this Court has repeatedly recognized that a litigant’s failure to raise an argument 

before the trial court results in a waiver of that issue on appeal.  Gibson v. Meadow Gold Dairy, 

88 Ohio St.3d 201, 204, 724 N.E.2d 787 (2000) (“Meadow Gold failed to raise … arguments in 
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the trial court, so those arguments are waived and we thus do not address them.”).  In other 

words, “failure to raise at the trial court level … [an] issue …, which issue is apparent at the time 

of trial, constitutes a waiver of such issue and a deviation from this state’s orderly procedure, and 

therefore need not be heard for the first time on appeal.”  State v. Awan, 22 Ohio St.3d 120, 120 

at Syllabus, 489 N.E.2d 277 (1986).  This rule of waiver flows from the “general rule … that ‘an 

appellate court will not consider any error which counsel for a party complaining of the trial 

court’s judgment could have called but did not call to the trial court’s attention at a time when 

such error could have been avoided or corrected by the trial court.”  Id. at 122 (citation omitted).7  

B. Response To The Lippermans’ Second Proposition Of Law (The Act Of 
Recording An Out-Of-State Will Is Not A Title Transaction):  The Batman 
Will Was A “Title Transaction” And The 1989 Recording Thereof Was A 
Savings Event Under The 1989 ODMA.       
 

Based on the actual evidentiary record and arguments asserted before the Trial Court, the 

Lippermans’ Second Proposition of Law presents two basic questions.8  The first is whether the 

Batman Will, in bequeathing bequeathed all of Frances Batman’s interest in real estate was a 

“title transaction” for purposes of the 1989 ODMA.  If the first question is answered in the 

affirmative, the second question is whether the date of recording of the Batman Will is the 

controlling date for establishing a savings event under the statute.  

                                                            
7  See also State v. Bidinost, 71 Ohio St.3d 449, 452-53, 644 N.E.2d 318 (1994) 
(“[A]ppellant’s arguments in support of the proposition have been waived because he failed to 
raise the alleged errors at the trial court level.”); Kruse v. Voyager Insurance Companies, 72 
Ohio St.3d 192, 195 n.1, 648 N.E.2d 814 (1995) (party waived argument on appeal “by not 
raising it in the trial court”).   
 
8  Consistent with the above-described authorities, The XTO Parties are limiting their 
responses herein to the record before the Trial Court and arguments raised by the Lippermans in 
their Merit Brief.  To the extent the Lippermans once again raise new arguments in their reply 
brief, the Court should not consider them.  
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Despite the Lippermans’ efforts to muddy the issue, the answer to both of these questions 

is yes, based on the record before the Trial Court and the plain and unambiguous language of the 

applicable statutes.  As a result, even if this Court determines that a rolling look-back period 

applies under the 1989 ODMA, the Trial Court’s decision should be affirmed because the April 

1989 recording of the Batman Will was a savings event that preserved the Batmans’ interest in 

the Mineral Reservation under the statute.  

1. Overview Of The 1989 ODMA And Related Provisions. 

The 1989 ODMA was enacted on March 22, 1989, as part of Ohio’s Marketable Title 

Act, R.C. 5301.47, et seq.  On its face, the statute was designed to provide a mechanism for 

effectuating the vesting in surface owners of reserved mineral rights that had not been the subject 

of transactions and/or claims to preserve the same filed as part of the public record for more than 

20 years.  Specifically, the 1989 ODMA provided, in pertinent part, that: 

(B)(1) Any mineral interest held by any person, other than the 
owner of the surface of the lands subject to the interest, shall be 
deemed abandoned and vested in the owner of the surface, if none 
of the following applies: 
 

* * * 
 
(c) Within the preceding twenty years, one or more of the 
following has occurred: 
 
(i) The mineral interest has been the subject of a title transaction 
that has been filed or recorded in the office of the county recorder 
of the county in which the lands are located; 
 
(ii) There has been actual production or withdrawal of minerals by 
the holder from the lands, from lands covered by a lease to which 
the mineral interest is subject, or, in the case of oil or gas, from 
lands pooled, unitized, or included in unit operations, under 
sections 1509.26 to 1509.28 of the Revised Code, in which the 
mineral interest is participating, provided that the instrument or 
order creating or providing for the pooling or unitization of oil or 
gas interests has been filed or recorded in the office of the county 
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recorder of the county in which the lands that are subject to the 
pooling or unitization are located; 
 

* * * 
 
(v) A claim to preserve the interest has been filed in accordance 
with division (C) of this section. 
 
(vi) In the case of a separated mineral interest, a separately listed 
tax parcel number has been created for the mineral interest in the 
county auditor’s tax list and the county treasurer’s duplicate tax list 
in the county in which the lands are located. 
 
(2) A mineral interest shall not be deemed abandoned under 
division (B)(1) of this section because none of the circumstances 
described in that division apply, until three years from the effective 
date of this section. 
 
(C)(1) A claim to preserve a mineral interest from being deemed 
abandoned under division (B)(1) of this section may be filed for 
record by its holder. Subject to division (C)(3) of this section, the 
claim shall be filed and recorded in accordance with sections 
317.18 to 317.201 and 5301.52 of the Revised Code, and shall 
consist of a notice that does all of the following: 
 
(a) States the nature of the mineral interest claimed and any 
recording information upon which the claim is based; 
 
(b) Otherwise complies with section 5301.52 of the Revised Code; 
 
(c) States that the holder does not intend to abandon, but instead to 
preserve, his rights in the mineral interest. 
 
(2) A claim that complies with division (C)(1) of this section or, if 
applicable, divisions (C)(1) and (3) of this section preserves the 
rights of all holders of a mineral interest in the same lands.  
 

* * * 
 

(D)(1) A mineral interest may be preserved indefinitely from being 
deemed abandoned under division (B)(1) of this section by the 
occurrence of any of the circumstances described in division 
(B)(1)(c) of this section, including, but not limited to, successive 
filings of claims to preserve mineral interests under division (C) of 
this section. … 
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[App-1, 1989 Ohio Rev. Code § 5301.56 (emphasis 
added).]   

 
For purposes of the Marketable Title Act, including the ODMA, R.C. 5301.47(F) has, at 

all relevant times, defined “title transaction” as including transactions affecting title “by will”:  

any transaction affecting title to any interest in land, including title 
by will or descent, title by tax deed, or by trustee's, assignee's, 
guardian's, executor's, administrator's, or sheriff's deed, or decree 
of any court, as well as warranty deed, quit claim deed, or 
mortgage. 
 
   [App-7 (emphasis added).] 
 
2. The Plain And Unambiguous Statutory Language Confirms That The 

1989 Recording Of The Batman Will Was A Savings Event Under The 
1989 ODMA.          
 

As with any statute, this Court’s task in analyzing and applying the ODMA is to 

determine the legislative intent.  This inquiry begins and ends with the statutory language where 

such language is plain and unambiguous:   

In determining what the statute requires, our paramount concern is 
to ascertain and give effect to the intention of the General 
Assembly. …  To determine the legislative intent, we look to the 
language of the statute and the purpose to be accomplished by the 
statute. …  When the statute’s meaning is clear and unambiguous, 
we apply the statute as written and refrain from adding or deleting 
words. 
 

[Dodd, 2015-Ohio-2362, at ¶ 24 (applying 2006 
amendments to ODMA).] 
 

In other words, “[w]hen the language of a statute is plain and unambiguous and conveys a clear 

and definite meaning, there is no need for this court to apply the rules of statutory interpretation.”  

Symmes Twp. Bd. of Trustees v. Smyth, 87 Ohio St.3d 549, 553, 721 N.E.2d 1057 (2000). 

 By its plain and unambiguous terms, the 1989 ODMA expressly provided that a party’s 

mineral interest would be preserved (i.e., “saved”), and thus, not vested in the surface owner, 
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where, inter alia, such interest was the subject of a “title transaction” that was filed or recorded 

either:  (1) within the 20 years prior to March 22, 1989; or (2) during the three-year grace period 

provided between March 22, 1989 and March 22, 1992.  Moreover, Section 5301.47(F) clearly 

contemplated that the passage of title by will constituted a “title transaction” under the broad 

definition contained therein.  See, e.g., McLaughlin v. CNX Gas Co., 2013 WL 6579057, *3 

(N.D. Ohio, Dec. 13, 2013) (quoting Section 5301.47(F), and commenting that “[i]t is difficult 

for the Court to conceive of a broader definition than the one chosen by Ohio law.”).  

 Based on the record before the Trial Court, that is precisely the case here.  First, the 

Batman Will—an authenticated copy of which was filed for record with the Belmont County 

Probate Court—was a “title transaction” because it bequeathed all of Ms. Batman’s interests in 

real estate, including the Mineral Reservation, to Nile Batman “by will or descent.”   

 Second, it is undisputed that the Batman Will was filed for record with the Belmont 

County Recorder’s Office in April of 1989—within the three-year grace period provided under 

1989 R.C. 5301.56(B)(2).  That is all that is required to establish a savings event under the plain 

and unambiguous statutory language.  

 Contrary to the Lippermans’ arguments asserted before the Seventh District and in their 

jurisdictional memorandum, the date of the title transaction, itself, is not determinative of the 

existence or timing of a savings event under the 1989 ODMA.  Rather, as the statutory language 

makes clear, the property at issue [1] must be the subject of a title transaction [2] that has “been 

filed or recorded in the office” of the county recorder.  1989 R.C. 5301.56(B)(1)(c)(i).  Given the 

requirement of recording, it necessarily follows that the date of recording is determinative for 

purposes of the 1989 ODMA.     
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This conclusion is supported by Riddel v. Layman, 5th Dist. Licking No. 94-CA-114, 

1995 WL 498812 (July 10, 1995).  There, the court applied the 1989 ODMA in recognizing that 

the date of recording was the operative date for purposes of determining the existence of a 

savings event.  Specifically, the Riddel court recognized that a 1965 deed (executed well outside 

of the 1989 ODMA’s 20-year lookback period), qualified as savings event where it was recorded 

in the Licking County Recorder’s office in 1973—within the subject lookback period.  Id. at *2-

3.  In so holding, the court specifically emphasized that the appellee “recorded the deed on June 

12, 1973, well within the preceding twenty years from the date the statute was enacted.”  Id. at 

*3 (emphasis added).   

The same is true here.  Because the record reflects that Batman Will was a title 

transaction under the plain and unambiguous language of R.C. 5301.47(F), and because it was 

recorded within the pertinent lookback period under the 1989 ODMA, the Batman Will qualified 

as a savings event.  

3. The Lippermans’ New Arguments Are Not Properly Considered.  

Faced with the plain and unambiguous statutory language, the Lippermans resort in their 

Merit Brief to asserting arguments that:  (1) they failed to raise before the Trial Court; and/or (2) 

are unsupported by evidence in the record.  First, they argue that the Batman Will was not a 

“title transaction” because Frances Batman had no “marketable title” to transfer, based on the 

purported application of other provisions found in Ohio’s “Marketable Title Act.”  In this regard, 

the Lippermans go so far as to fault the Trial Court for “erroneously [making] no findings of fact 

relative to the chain of title of ownership of Frances Batman to any real estate or mineral interest 

in Belmont County that would have passed under the will.”  [Lippermans’ Merit Brief, at 7, 9-

11.] 
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Putting aside the fact that the Lippermans told the Seventh District that they “do not 

dispute that Appellees [sic] predecessor in title had preserved an interest in one half of the 

mineral rights underlying the subject property” [Appellate Reply Brief, at 6], they did not assert 

such arguments before the Trial Court.  As a result, they have waived such arguments on appeal.9  

Second, citing a series of probate statutes, the Lippermans argue that the Batman Will 

was not a title transaction because, according to their counsel, no ancillary estate was opened and 

no certificate of transfer was issued by the Belmont County Probate Court.  That argument 

suffers from multiple deficiencies, and is, again, inconsistent with the Lippermans’ own 

admissions before the Seventh District.   

While Reserve presented evidence that an authenticated copy of the Batman Will was 

filed for record with the Belmont County Probate Court and the Belmont County Recorder’s 

Office, the Lippermans offered only the bald assertions of their counsel to the effect that no 

ancillary estate was opened and no certificate of transfer was issued.  Inasmuch as the 

“statements of counsel are not evidence[,]” such unsupported assertions are entitled to no credit 

on appeal.  See Corporate Exch. Bldgs. IV & V, L.P. v. Franklin Cty. Bd. of Revision, 82 Ohio 

St.3d 297, 299, 695 N.E.2d 743 (1998);  Ishmail, 54 Ohio St.2d 402, at Syllabus ¶ 1 (appellate 

court is limited to considering record as it was before the trial court). 

 But, lest there be any confusion, the Lippermans’ apparent argument that a certificate of 

transfer, and not the will itself, is the pertinent “title transaction” under the ODMA was properly 

rejected by the Trial Court.  Indeed, it has been specifically recognized that a “certificate of 

                                                            
9  As a corollary to this argument, the Lippermans also assert that the 1981 Batman 
Affidavit was not, itself, a “title transaction.”  That is a red herring.  The pertinent question as to 
that document—which is not at issue in this appeal—is whether the recording of the affidavit 
qualified as a savings event under the 1989 ODMA.  The Seventh District noted in its decision, 
the answer to that question was not disputed by the Lippermans.  [Seventh District Decision, at 2 
(“Appellants … admit that the 1981 affidavit … was a savings event.”) (emphasis added).]   
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transfer is not a conveyance ….”  Platt v. Estate of Petrosky, 2d Dist. Greene No. 91-CA-105, 

1992 WL 172161, *1 (July 24, 1979) (emphasis added). 

C. Response To Lippermans’ Third Proposition Of Law (The XTO Parties 
Have No Standing To Appear In This Case):  The XTO Parties—Joined By 
The Lippermans As Defendants In This Case—Do Not Lack “Standing.”  
 

Finally, the Lippermans assert in passing that the XTO Parties lack “standing” to 

participate in this Appeal because, nearly two years after this case was filed, they recorded a 

release of their interest in the Batman Lease.  In short, the Lippermans argue that even though 

they sued the XTO Parties, and even though the XTO Parties’ only substantive involvement in 

the case has been to file appellate briefs in support of the Trial Court’s decision, they have been 

deprived of “standing” by a post-filing event that is not part of the record in this case.  That is 

nonsense, and such assertion ignores, in several respects, the basic premise of the doctrine of 

standing.  

The essence of the doctrine of standing is whether the party seeking relief has “alleged 

such a personal stake in the outcome of the controversy as to assure that concrete adverseness 

which sharpens the presentation of issues upon which the court so largely depends for 

illumination.”  Racing Guild of Ohio, Local 304, Serv. Employees Int'l Union, AFL-CIO, CLC 

v. Ohio State Racing Comm'n, 28 Ohio St.3d 317, 321, 503 N.E.2d 1025 (1986) (quoting Baker 

v. Carr, 369 U.S. 186 (1962) (emphasis added).  Standing, thus, presents a threshold issue of 

whether a party seeking affirmative relief has sufficiently alleged an injury that the court is able 

to redress through adjudication of the rights of the parties brought before it.  See Diamond v. 

Charles, 476 U.S. 54, 62 (1986) (standing requires “the party seeking judicial resolution of a 

dispute ‘show that he personally had suffered some actual or threatened injury as a result of the 

putatively illegal conduct’ of the other party”).     
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 Because standing is a threshold question that relates to a party’s ability to seek relief, it is 

necessarily determined “as of the commencement of suit ….”   Fed.  Home Loan Mortgage Corp. 

v. Schwartzwald, 134 Ohio St.3d 13, 2012-Ohio-5017, at ¶ 24.  In short, “standing to invoke the 

jurisdiction of the court depends on the state of things at the time the complaint is filed so that 

post-filing events concerning standing can be disregarded.”  Bank of Am., N.A. v. Stewart, 7th 

Dist. Mahoning No. 13 MA 48, 2014-Ohio-723, ¶ 34 (emphasis added); Bank of Am., N.A. v. 

Kuchta, 141 Ohio St.3d 75, 82, 2014-Ohio-4275, 21 N.E.2d 1040, ¶ 28 (noting that post-filing 

events do not impact court’s standing analysis).   

 Consistent with these authorities, the Lippermans’ “standing” argument is simply 

misplaced. First, no question of “standing” is even presented because the XTO Defendants have 

not filed for or sought affirmative relief in this case.  Rather, they have merely participated, as 

Defendants/Appellees, in the appellate process.  

 Second, even if a standing analysis was otherwise warranted, there is no question that the 

XTO Parties had a sufficient interest in the matter at issue at the time the Lippermans filed their 

complaint.  Indeed, inasmuch as the Lippermans specifically sought the “cancel[ation]” of the 

Batman Lease [Complaint at 3], in which the XTO Parties undisputedly had an interest at the 

time of filing, the XTO Parties were necessary parties to the case under R.C. 5301.10.  That 

statute provides for the joinder, in an action to “cancel” or “in any way involving” an oil and gas 

lease,” of all parties who appear of record to have an interest in the same.  Id.10    Moreover, 

                                                            
10  See Holland v. Gas Ents. Co., 4th Dist. Washington No. 14CA35, 2015-Ohio-2527, ¶ 15 
(“The language of R.C. 5301.10 is plain and unambiguous. Once the evidence indicates that a 
person or entity has an interest in an oil and gas lease, the plaintiff must join that person or entity 
as a defendant ‘in order to finally adjudicate and determine all questions involving such lease … 
in such action.’”). 
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irrespective of their release of the Batman Lease, the XTO Parties still retain a direct interest in 

the mineral rights associated with the Property as a party to the continuing Lipperman Lease.   

 Thus, at bottom, the doctrine of standing is inapposite and not properly invoked in these 

circumstances.  The Lippermans’ third proposition of law lacks merit.  

CONCLUSION 

 For all of these reasons and based on the record before the Trial Court, the Batman Will 

was a title transaction and the April 1989 recording thereof was a savings event under the 1989 

ODMA.  Even if a rolling lookback period is applied, the Trial Court’s decision should be 

affirmed.  
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