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STATEMENT OF FACTS

1.) The Appellant is a layman of law, who while in the United States Army
suffered a mental breakdown, see Theodore Jackson's Social Security Disability
records at the Social Security Office, E. 9th street, Cleveland, Ohio 44113.

2.) While in the military while suffering from his imental break, Mr.
Jackson traveled to Cleveland, believing he'd been re-assigned to the Cleveland
Armed Forces Enterance and Induction Center in the year 1977.

3.) In December 1977 Appellant was arrested and sentenced in case no.
CR-36641 to 1yr. to 5yr. to be served concurrently with case no. CR-36620 see
certified journal entry of judgment of conviction ex.(A-1). (Supp.10).

4.) In case no. CR-36620 the Court sentenced Appellant to 4yrs. to 25yrs.
see certified judgment of conviction (Supp.11) the Appellant was taken to the
Ohio State Reformatory at Mansfield, Ohio to serve his sentence, where he was
exposed to a very brutal system of prison life.

5.) In year 1980 the Appellant was paroled, and arrested for case no.
CR-162099, he was never sentenced in this case, nor did the Court hold a sentenc-
ing hearing see (Supp.51) certified non-judgment of conviction i.e. ex.(A-3)
does not contain any TIME-STAMP; volume or page numbers where can be found in
court record; NO SIGNATURE OF ANY JUDGE. Ex.(A-3) alleges Tyrs. to 25yrs.

6.) Mr. Jackson was returned to prison in 1981 for parole violation.

7.) The Appellant (Supp.48) a sworn affidavit in the Ashtabula County
Court of Appeals, attesting to the fact he'd never been sentenced in Common
Pleas Court case no. CR-162099, which affidavit was not disputed by the Respon-
dent see Motion for Relief After JUdgment/or Motion for Common Law Reconsidera-
tion filed on August 21,2015. The Warden did not respond to these Motions.

8.) Appellant was released for parole in year 1987, and being a layman of
law did not understand the significance of not appearing before a judge, nor
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the court holding any sentencing hearing.

9.) While on parole he was arrested and sentenced to 2yrs., to 10yrs. in
Case No. CR-222201 see certified journal entry Of conviction and judgment ex.
(A-5).see (Supp.12).

10.) In year 2009 Jackson was arrested for not reporting to parole offic-er
and indicted for escape, he received probation.see (Suup.13).

11.) While on parole and probation the Appellant reported to his parole
officer once each two weeks. And he reported to his probation officer each
week. He was accused of violating community control for having dirty urin, an
having no way to prove his urin was not dirty appellant plead guilty, notwith-
standing the probation officer who screened Jackson's urin was subsequently
arrested and charged with tampering with urin tests please take judicial notice
of these facts as they are public recod.

12.) Jackson's community control was revoked and he was sentenced to
prison for one year see certified journal entry of judgment of conviction ex.
(A-10). The Ohio Parole Board has continued to give the Appellant time for this
alleged dirty urin, in year 2017 he'll have (7) seven years served.

13.) So in order to obtain his freedom the Appellant started reviewing
his old court records after a prison case manager gave him a list of case number
and after years of study he learned he is imprisoned on expired sentences in
case numoers Cr-36641; CR-36620; CR-222201; CR-527856.

14.) Upon learning his maximum sentence of 35 yrs. had expired, he filed
a Petition for Writ of Habeas Corpus in the 11th Appellate District Court of
Appeals on 5-26-2015, and he attached certified judgment entries ex, (A-1-2-5-10)
to the petition. see (Supp.1,2).

15.) On 6-17-2015 the Warden filed a return of writ that did not comply

with R.C.§ 2725.et seq., e.g. the return of writ contains no common pleas court
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journal entries of judgments of conviction, or court orders showing true cause
of commitment as the statute requires. The return of writ does contain a two
page document ex.(39) which says:"To Bill Lamb, Assistant Attorney General;
From: Valerie Parkins, Quality Assurance Bureau of Sentence Computation; Subject
Theodore Jackson A 590 406; {[1: Pursuant to your request for documentation and
information on the above noted offender, I can provide the following:". This
document ex.(39) is not signed; nor list a computer address as verification;
nor is ex.(39) supported by sworn affidavit of Ms. Parkins or Dept. of Reha. &
Corr., records clerk certification. see (Supp.27,28).

16.) And via Ohio Evid.R. 802, ex.(39) constitutes inadmissable evidence
to prove Mr. Jackson's maximum sentence expiration date is August 27,2039, as

the judgment at j9 states see judgment of Court of Appeals dated Aug. 10,2015,
Also per R.C. 2725.et seg., ex.(39) is incompetent evidence to show cause of

commitment of Appellant, because this evidence is not certified;. signed or oth-
wise verified, or supported by affidavit of the writer. see (Appx.5).

17.) The Appellant has filed other court actions in Habeas Corpus, none
of these case were ever ruled on the merits by the Courts see JACKSON V. WARDEN,
Case No. 2011-CV-0158(Marion County Common Pleas Court)(Judge dismissed Petition
for lack of subject matter jurisdiction); STATE £X REL. JACKSON V. BUNTING,

Case No.2013-0082(Chio Supreme Court's judgment state:"This cause originated

in this court on the filing of a complaint for a writ of mandamus***dismissed.");
STATE EX REL. JACKSON,Case No. 2013-0497(The Ohio Supreme Court judgment says:
"This cause originated in this court***a complaint for writ of mandamus and
prohibition***cause is dismissed."); STATE V. JACKSON, Case No. CA-98157(8th
District Court of Appeals)('"only question raised on appeal, was trial court .
abused its discretion,""on appeal appellant attempted to raise a question of

sentences expired while void, but do to fraud on that court i.e. unknown persons
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removed pages from Appellant's Merit Brief filed on 6-25-2012 see (Supp.42,43)
brief ex.(11) at ex.(Q-43)(showing the actual removed page cf. computer record);
STATE V. JACKSON, Case No. CA-98157; Ohio Supreme Court Case No.2013-0288(unlawful
Appeal from judgment entered below on 12-13-2012 filed outside the 45 day limit,
and this Appeal was based suppositely on 8th District's denial of EN BANC CONSID-
ERATION see Loc.R.26(B)(appellant's request was made outside the five day limit);
so res judicata, or successive habeas corpus petitions do not apply to his case.
18.) The Ohio Assistant Attorney General lied to the 11th District in Return
of Writ by saying RES JUDICATA and SUCCESSIVE PETITIONS applied to Appellant's
Petition for habeas corpus see suppelemtal (Supp. 34-44) (Motion to Find Respondent

Counsel in Contempt for False Statements in Return of writ, four pages).
ARGUMENT

Proposition of Law No. 1:

Habeas Corpus is the proper remedy
when all journalized sentences

Ohio Const.,Art.,1§§1,2,8,16, and the
United States (lmst.,MEIﬂs.,Sth,Mth.

19.) The Appellants sentences from the Cuyahoga County Common Pleas Court
were obtained after Constitutional sentencing hearings where he had the assistance
of counsel and the opportunity to speak, the Common PLeas Court entered via Crim.R.
32(B) journal entries of judgment of convictions (Supp.10-13)ex.(A-1-2-5-10).

20.) These sentences are discribed in the statements of fact, and total
35 years, the Appellant was released on parole over the years between 1977 thru
2009, and violated parole by being declared a parole violator at large, or just
a parole violator via R.C.§ 2967.15. Each time Appellant was declared a violator
his maximum sentence stopped running until he was returned to custody of Parole
Board see STATE EX REL. MOON V. OHIO ADULT PAROLE AUTHORITY, 22 Ohio St.2d 29 at

HEADNOTES 1,2; the Appellant's lost time total is 808 days which must be added

(4) of (20)



to - maximum sentences on case no. CR-36641; CR-36620; CR-222201; CR-527856
that were aggregated to 35 years, adding the lost time makes Appellant's maximum
expiration of sentence date 2-25-2015 (Supp.1) Habeas Corpus Petition.
21.) Mr. Jackson upon making a prima facie case of expired sentences placed
the burden of proof on the Warden to show lawful detention via R.C.§ 2725.14
and CHARI V. VORE, 91 COhio St.3d 323, citing HALLECK V. KOLOSKI,4 Chio St.2d 76.
22,) The Warden's return did not meet its burden of proof for many reasons;
first the return does not contain any documents from a court of law as the sta-
tue mandates see below; see (Supp.15-28)
R.C.§ 2725.14 contents of the return
"(B) If the prisoner is in his custody***, he shall
setforth, at large, the authority, and the true and
whole cause, of such imprisonment and restraint,with

a copy of the writ, warrant, or other process upon
which the prisoner is detained.”

this Supreme Court describes the documents to be attached to the Return cof Writ
see HAMMOND V. DALLMAN, 63 Ohio St.3d 666-667:('"Respondent filed a motion to
dismiss attaching copies of certified court documents***indictment***that he
was convicted*** and that he was sentenced to concurrent terms on all convict-
ions***, at p.667:"The return, supported by the proper authenticated documents
established jurisdiction***" ),

23.) The Warden's return here contained one document marked ex.(39), which
consists of two pages. This exhibit is not signed, or noterized, or supported
by sworn affidavit, or certification from the records clerk at the Ohio Depart-
ment of Rehabilitation and Correction (ODR&C).see (Supp.27,28).

24.) Ex.(39) alleges it is written by Valerie Parkins, to Bill Lamb,
about Theodore Jackson A 590 406, however there is no way to verify any of the
facts alleged therein e.g. allegation that Appellant's Maximum Sentence Date

is 8-27-2039. This expiration of sentence date is refuted by ex.(39) itself p.2
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fl6: "His new sentence was a 25 year maximum sentence so that totaled 50 years
maximum sentence.",alleged—sentences referred to here are from Case no.s CR-
36620, and CR-162099, the attempted cowrt record shows Appellant was not senten—
ced in Case No. CR-162099 (Supp.51) (ex.A-3)(contains no time-stamped filed
date, contains no signature of a Judge, contains no volume or page number where
this document may be found in the record), in fact the Appellant was never sent-
enced by the Common Pleas Court in case no. CR-162099 (Supp.48) Affidavit of
Theodore Jackson attached to Motion for relief from Judgment, which complies
with the law see LILLIBRIDGE V. STATE EX REL. STEWART, 7 Ohio C.C.(n.s.) 452;
and EX PARTE WYANT, 8 Ohio N.P. (n.s.) 207 at HEADNOTE ONE: "***on habeas cor-
pus***evidence dehors the record may be heard to show want of jurisdiction***to
make such order". Please note the Warden did not dispute the facts contained
in Appellant's affidavit i.e. that he'd never appeared before the Common Pleas
Court for sentencing in case no. CR-162099.

25.) The evidence submitted by the Warden's return must be considered
on habeas corpus as incompetent, unauthenicate hearsay and violative of Ohio
Evid.R. 802, and Evid.R.901, 902, and R.C.§ 2725.14, as this ex.(39) is being
used to prove the truth of a matter that aliegedly—expiration date is 8-27-2039.
Which denies the Appellant fundamental fairness, and due process of law and his
right to redress in the courts of law where as here the Court of Appeals denies
Appellant the fundamental right to be heard, in that after he'd proved to Court
of Appeals his sentences ex.(A-1-2-5-10) had expired, that Court refused to issue
the writ of habeas corpus which violates the Ohio Constitution Artical I188,1,2;
10, and 16, and the United States Constitution Amendments 1st,5th,6th,14th.

26.) The Common Pleas Courts are Courts of Record and their records when
properly recorded import absolute verity (citations omitted). This Supreme

Court in HERNANDEZ V. KELLY, 108 Chio St.3d 301, at {30 held:
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"It is axiomatic that "[a] court of record speaks
only through its jounal entries." State ex rel.
Geauga Cty. Bd. of Commrs. v. Milligan, 100 Ohio
St.3d 366,***{20; Kaine v. Marion Prison Warden,
(2000), 88 Chio St.3d 454,455, *%**(noting this axiom
in a habeas corpus case). Here, the trial court's
sentencing entry specified only Hernadez's seven
year sentence, which he completed in February 2005,
Because his journalized sentence has now expired,
habeas corpus is an appropriate remedy. See Morgan
V. Ohio Adult Parole Auth, (1994), 68 Ohio St.3d
344,346***("habeas corpus is available where an
individual's maximum sentence has expired and he
is being held unlawfully"); Heddleston v. Mack,

84 Chio St.3d 213,214, ***",

The Appellant's case is on allfours with HERNADEZ; MORGAN; HEDDLESTON, and he

is entitled to release on habeas corpus because his maximum sentence has expired
as shown by the certified journal entries of sentence ex, (A-1-2-5-10), Mr. Jack-
son has served the maximum journalized sentence,an aggregated sentence of 35
years see FRATZER V. STICKRATH, 536 N.E.2d 1193, below:

HEADNOTE THREE

"Petitioner had no adequate remedy at law to rectify illegal

incarceration after he fully served his maximum aggregated

sentence, therefore, trial court properly granted petition

for writ of habeas corpus. R.C.§ 2725.01."

27.) Fundamental Judges of the Chio Supreme Court the enquiry of this

should not end here, since the Warden's Return shows the (ODR&C) has on its
own and without jurisdiction to do so, ineffect has sentenced the Appellant to
a 25 year maximum sentence in case no. CR-162099 see ex.(39)(Supp.27,28) inspite
of the fact Jackson has never been sentenced in that case by the Common Pleas
court see ex.(A-3)(proving no sentencing hearing tock place) and Affidavit of
Theodore Jackson attached to Motion for Relief from Judgment (Supp.48) evidence

aliunde to prove the Appellant was in fact never sentenced by the Court see

LILLIBRIDGE V. STATE EX REL. STEWART, 7 Ohio C.C.,(n.s.) 452(evidence aliunde
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the record may be heard in habeas corpus proceedings where as here there is no
record from the court in case no. CR-162099 that Appellant has been sentenced.
238.) On these facts the Ohio Courts have held the Warden's records clerk
has no authority to sentence, or correct Jackson non—sentence see below;
STATE ex rel. DATLEY v. MORGAN, 761 N.E.2d 140

Syllabus by the Court

1. The Department of Rehabilitation and
Correction has no authority to inter-

pret or alter the clear and unambiguous
language contained in a court judgment.

2. The Department of Rehabilitation and
correction may not " " sentencing
errors, real or perceived, by imposing
the department's interpretation of a
proper term of sentence."

this is part of the case here, the Appellant's only sentences that he was
sentenced to in the Courts of law have expired, yet the (ODR&C) in ex. (39)
entered a sentence with a 25 year maximum sentence in case no. CR-1 62099, ergo
as held by the Dailey v. Morgan Court below, so should this Supreme Court
hold here;

Dailey v. Morgan at p.144:

“"The Court, therefore, finds that petitioner
***is entitled to immediate release from
the custody of the respondent*** "

The ruling of this court necessaarily turns on the facts
of this case, and the inadequacy of the evidentiary materials
submitted by respondent. However, the underlying issue addre-
ssed here is much bigger than the calculation of the release
date of one prisoner. THe question araises as to how many
prisoners may have been detained contrary to the clear inten-
tions of sentencing entries. The Ohio Department of Rehabili-
tation and Correction must be advised of its limitations in
interpreting court judgments."

the Appellant's case facts are also on all fours with Dailey v. Morgan, as the

Warden submitted an alleged statement from the records clerk not court records,
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as the statute R.C.§ 2725.14 mandates the Return of writ contain, that statute
requires the Warden's return to show the complete cause of commitment on the
facts of Appellant's case that means sentences. Which the return did not do.
29.) Therefore per R.C.§ 2725.14 if there existed a sentence in case no.
CR-162099 the Return of Writ was required to show such sentence, or there would
be no sentence to be servered in that case.
30.) The facts show that Theodore Jackson was not sentenced in case no.
CR-162099, see Affidavit in support of ex.(A-3) (Supp.48)——since ex. (A-3)
by law cannot be considered a journal entry of sentence or judgment of convic-

tion via CRIM.R. 32(B), because ex.(A-3) is not signed by the Judge; filed

stamped by the clerk of court of the date of filing; nor does ex.(A-3) contain

mlmegzmmmbersggwhereitslistedi_nmemmeasm:mﬂs,

on these facts this Supreme Court has ruled that no sentence has been entered
in case no. CR-162099, as the Appellant explained to the Court of Appeals below
(Supp.30) (Petitioner's Objection to Warden's Return of Writ R.C. 2725.) quoted;
at §[6."Ex.(A-3) attached hereto is void
on its face by not being sign by a Judge
no sentence has ever been journalized."
31.) The Laws of the Ohio Supreme Court are clear where as here the
facts show the Appellant has never been sentenced by the Common PLeas Court in

fact or Law no sentence exists see stare decisis below;

STATE ex rel. WHITE v. JUNKIN, Judge, 80 Chio St.3d 335,at 337
"Crim.R. 32(B) provides:

***A judgment is effective only when entered
on the journal by the clerk."(Emwphasis added.)"

Further, the Eighth District Court of Appeals calls a Cuyahoga County Court
Jjudgment not signed by a Judge a non-judicial order see STATE V. WARD,2004-
Chio-7010, at HEADNOTE 8:"Any entry unaccompanied by the signature of a judge
will not be acknowledged by a reviewing court as a judicial order or official
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entry."

32.) The violation of fundamental due process of law is more egregious
because ex.(A-3) upon facial review contains no indicia of who created this
paper or where its been kepted for the last 30 or so years, also there undispu-
ted testimony that Appellant has never been sentenced which voiates the U.S.
Supreme Court case law MEMPA V. RHAY, 389 U.S. 128(Jackson's imprisonment with-
out sentencing hearing in case no. CR-162099 violates his due procees rights).,
Likewise, this Ohio Supreme Court has said Jackson is entitled to be sentenced
in a reasonable amount of time or habeas corpus will issue via NEAL V. MAXWELL,
175 Ohio St. 201 (an unreasonable delay in pronouncing sentence violates due pro-
cess of law, and divests the court of jurisdiction to sentence Mr. JAckson).

Laws that should be applied:

33.) The Warden's return sought adjudication via Motion to Dismiss and
Motion for Summery Judgment, the Court below refused to apply these legal prin-
ciples to the facts of Appellant's case; a.) Summary Judgment: in construing
the evidence ex.(A-1-2-3-5-10); ex.(39),all reasonable inferences in favor of
the non-moving party Mr. Jackson; b.) Motion to Dismiss: the facts and reason-
able inferences are construed in favor of the non-moving party Mr. Jackson, an
all incorporated evidence is presumed true. So Petition made prima facie case.

34.) Also since this case deals with sentencing and non-sentencing per
R.C.§ 2901.04(A):"***sections of the revised code defining***penalties shall be
strickley constured against the State, and liberally construed in favor of the
accused. "

35.) Because the Appellant's only journalized sentences have expired, his
continued imprisonment by the Warden denies him fundamental fairness and his
right to Liberty via HERNADEZ; HEDDLESON; MORGAN; STICKRATH; DAILEY V. MORGAN;

and MCNEIL V. DIR., PATUXENT, INST., 407 U.S. 245,246:("When his sentence expired

(10) of (20)



the State lost the power to hold him, and [] his continued detention violates
his rights under the Fourteenth Amendment".). Redress Requested.

Proposition of Law No.2.:

Where no order of cammitment exists denial
of Petition for not attaching order of
commitment violates Appellant's fundamental
right to liberty without remedy or redress
in the courts of Law via the Ohio Const.,
Art., I§§1,2,10,16,inconjunction with the
United States Const., Amends., 5th,14th.

36.) The Appellant's Petition for writ of habeas corpus was dismissed by
the Court of Appeals for allegedly not submitting order of commitment see the

quote from the judgment below; see (Appx.8)

State ex rel. Jackson v. Sloan,2015-A-0028,at {[14:

"Jackson's Petition is subject to dismissal

for his failure to attach all commitment

papers required by R.C. 2725.04(D)***Al'

Shahid v. Cook,2015-0hio-2079, {[8*** Pence

v. Bunting,2015-0Ohio-2026,{[6***," For this

reason, we dismiss the Petition.
the cases cited above are not on point with the facts of the Appellant's Habeas
Corpus Petition, in both Cook and Bunting and the cases cited therin as autho-
rities all are holding the Petitioner's did not submit or attach their certified
journal entries of judgments of conviction, this is not the case here, as shall
be explained below e.g. in COOK and BUNTING the petitioner's were in fact sent-
enced by the Common Pleas Courts. The facts here on appeal show Mr. Jackson
was not sentenced by the Court of Common Pleas for Cuyahoga County, Ohio in case
no. CR-162099 see statement of facts supra at 5,7 showing by law and fact
the Appellant was never sentenced by the Judge. So the Bunting and Cook cases

should not have been considered as authority by the Court of Appeals.
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37.) The court below calls ex.(A-3) a journal entry see Jackson v. Sloan,
Id., at {15,11,15, ex.(A-3) should not be considered a journal entry via Laws
infra;

STATE V. HENDERSON, 58 Ohio St.2d 171, Syllabus 2:

"To constitute a prior conviction***, there must
be a judgment of conviction, as defined in Crim.
R. 32(B), for the prior offense."

at p. 177:
"kx*Crim.R.32(B)***"A judgment of conviction shall
set forth the plea, the verdict or findings and
sentence. If the defendant is found not guilty
or for any other reason is entitled to be dis-
charged, judgment shall be entered accordingly.
The judgment shall be signed by the judge and
entered by the clerk."

as shown by ex.(A-3) cannot be considered a Crim.R.32(B) order of commitment
because its not signed by the judge; not time stamped filed by the clerk; and
does not have page or volume numbers where filed in clerk's record journal.
38.) Further on the facts here ex.(A-3) should not be considered an order

of commitment because the Appellant has never been sentenced in case no.CR-162099
see statement of facts supra at 5,7, likewise, the Courts have held on the
facts of Jackson's Appeal i.e. never having been sentenced by the Common pleas
court, there is no order of commitment see;

STATE V. COLLINS,631 N.E.2d 666("Prior

to sentencing, no order of commitment

exists, and the defendant is still,in

effect being held for the pending

charge."). See also STATE V. THOMPSON

2004-0hio-1320(no order of commitment
without sentencing).

STATE V. BREWER, 2013-Ohio-51183
(Because there was no journal entry disposing of charge
it was technically still pending).

"JUDGMENT IS THE SENTENCE"
BURTON V. STEWART,549 U.S. 147,at 156("Final judgment in a criminal
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case means sentence. The sentence is the judgment.")
see BERMAN/ V. UNITED STATES, 302 U.S. 211,212%%x",

And:
STATE V. CARTER, 64 Ohio St.3d 218;
HEADNOTE ONE:

"Under criminal procedure rule, judgment does not exist
until sentence is imposed,***",

Also;
Ohio App. 1984."A conviction of a criminal offense
only exists upon sentencing",see STATE V.WAITE,469
N.E.2d 965.
Moreover;
CLEVELAND V. PEARSON, 1988 Ohio App.LEXIS 1857:
("There is no journal entry signed by the Judge and
filed with the clerk of courts*** '"'"The case appearent-
ly remained pending for several years."
On Point;
STATE V. TURNER, 2007-Ohio-3264,at {[8:"The
"Pagination™ from the Clerk, numbering original
documents comprising the record, also verifies
that there is no journal entry in the file that
is dated July 17,2006.").

the Appellant's case is on point with each case law above, ergo, by Law ex.
(A-3) should not be considered a Journal Entry, order of commitment, or judgment
of conviction via HENDERSON; COLLINS; THOMPSON; BREWER; BURTON; BERMAN; CARTER;
WAITE; PEARSON; TURNER, since ex.(A-3) contains the same elements each of these
case laws contain, therefore the Court of Appeals denied Mr. JAckson fundamental
fairness by not applying these case laws to the facts of his habeas Petition.

Ex, (A-3) void on its face:

39.) This Supreme Court has ruled in Law when something is void, it does
not exist see STATE V. BILLITER,2012-Chio-5144, quoted infra;

f10:"***" 'The effect of determining that a judgment
is void is well established. It is as though such
proceedings had never occured; the judgment is a mere
nullity and the parties are in the same position as

if there had been no judgment. Bezak,114 Ohio St.3d 94
12, quoting Romitio v. Maxwell, 10 Ohio St.2d 266,
267-268."

the Appellant being a layman of law and self taught, based on case laws he's
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read,plead in his objection to Warden's Return that ex.(A-3) is void on its
face, and that no sentence has been entered in that case. (Supp.30) (Petition-
ers Objection to Warden's Return of Writ).
40.) The Court of Appeals ruled contrary to Law, that ex.(A-3) was

not void on its face, Ohio Laws are clear on this doctrine of Law see below;
many Courts and this Ohio Supreme Court's stare decisis hold, where a legal
document that is mandated to be signed by a Judge is not signed, such document
is void on its face, see the case laws for authority:

15 Ohio 372:: HYATT V. ROBINSON::December 1846;

and 17 Ohio St. 39:: CARNEY V. HOPPLE'S HEIRS::

December, 1866 "The Court held that the deed was

void on its face as against the Widow because it

was not executed in accordance with Ohio STAT.
485 (Chase)." Diehl v. Friester,37 Ohb St. 473,475

the statutes at issue here in connection with ex.(2A-3) were not executed id.

see the Chio Revised Code statutes not excuted in or on ex.(A-3) infra;

R.C.§ 2303.08:"The clerk of the court of common pleas
shallumrsemeadlpleadlngormmacause
filed in the clerk's office the time of filing, *** "

Further;
R.C.§ 2303.10 Indorsement of papers:"The clerk of the
common pleas court shall indorse upon every paper filed
with him the date of the filing thereof,*** "

cae law;
In re Hopple, (Wood 1983), 468 N.E.2d 129("The endorsement
by the clerk of the court of common pleas of the fact and
date of filing on a judgment entry constitutes evidence
that it was filed on that date.").

Lastly;
CRIM.R. 32(B) mandates a judment is only effective after
being filed by the Clerk of Courts. via STATE ex rel.
WHITE v. JUNKIN, 80 Chio St.3d 335 at HEADNOTES 5,6.

STATE V. WARD, 2004-Chio-7010 HEADNOTE 8:"Any entry
unaccampanied by the signature of a judge will not

be acknowledged by a reviewing court as a judicial

order or official entry." see also STATE V. BATTLE,
1989 Ohio App. LEXIS 2536(no signature of the Judge
no judicial act revoking probation).
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41.) Constitutional Judges of the Ohio Supreme Court based on the non-
executions of the statutes and case laws in 140, ex.(A-3) may be considered
void on its face for the failure to be executed according to Law,

42.) To circumvent the laws above the Court of Appeals contrary to law
held the courts computer docket i.e. since no docket sheet was submiited to the
court of Appeals, it must be referring to the court's camputer docket see judgm.
at f15:"***Contrary to Jackson's contention, the sentencing Entry is duly jour--
nalized in the trial court's docket."™ This statement is contrary to law infra

The STATE ex rel. WHITE v. JUNKIN, Id.:
HEADNOTE 5: 52
"***Regardless of trial court's intention,docket form
is insufficient to make judgment effective.Rules Crim.
Proc.,Rule 32(B)."
HEADNOTE 6:
"***even though ruling was written on case file jacket

and posted on camputerized court docket; entry was never
Journalized. Rules Crim.Proc., Rule 32(B); R.C. § 2303.12."

ergo, via the Laws supra ex.(A-3) should be void on its face, a nullity,

43.) The Court of Appeals wrongly held that if. that Court would have
considered and ruled on the merits of Mr. Jackson's Habeas Corpus Petition, the
Warden was entitled to judgment as a matter of law see (Appx.8) Judgm of Court
of Appeals at §[15. That Court based that decision on two premises; First that
ex.(A-3) was a "sentencing Entry duly journalized", id., this mis-statement of
Law has been dispelled by the statutes and case laws in §[f{37-42 above. Second,
premise is based on DEAN V. MAXWELL case law, however that case distingushing
facts with the Appellant's case facts for several reasons cited infra;

a.) Jackson has never been sentenc'ed
pleas court, see DEAN V. HE:ABNO'IE 72 Where

habeas corpus petitioner had been~**sentenced there-
fore, *** "

b.) Dean v. Maxwell, has been ineffect overuled by
THE MODERN COURTS AMENDMENT'S CRIM.R. 32(B) which
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requires elements of Judge's signature;

and Filing by the clerk to be valid,see

Sec. 5(B) of Art.,IV§5 Ohio Constitution"
SO DEAN V. MAXWELL,174 Ohio St. 193,198 see judgm from below at {15, since there
is no question Petitioner in DEAN V. MAXWELL had been sentenced by that court,
the facts of Jackson's case passim show he has in fact and in law not been sent-
enced by the common pleas court in case no. CR-162099, ergo, the Court below in
applying Dean v. Maxwell to the Appellant's Petition denies him Due Process of
Law via Ohio Const. Art.,I1§§1,2,10,16, and United States Const., Amends., 5th,
6th,14th. Dean v. Maxwell id., decided in (1963), is contrary to Crim.R. 1
serves as the preamble to these rules became effective on July 1, 1973 , and
these rules delineating their purpose, applicability, and exceptions. The rules
were enacted to insure a just determination in every criminal proceeding. Their
object is to secure...the fair, impartial, speedy, and sure administration of
Jjustice together with simplicity in procedure," and the elimination of unjusti-
fiable expense and delay. see STATE V. SANDLIN, 463 N.E.2d 85(1983). Should the
Ohio Supreme Court apply Dean v. Maxwell, to Jackson v. Sloan, it would be a
manifest injust constituting a miscarriage of justice because Jackson remains
imprisoned on the only sentences he was sentenced to ex.(A-1-2-5-10) though
those sentences have expired, the Warden proposes Jackson stay imprisoned based
Case No. CR-162099 where no sentencing hearing has been held, nor order of com-
mitment filed, or approved by the Common Pleas Court ex.(A-3), further theres
unchallenged evidence Mr. Jackson has not been sentenced in that case see the
statements of fact supra at {f[5,7-8. Ergo, the Appellant must be considered as

actually innocent of NON-sentence 7yrs. to 25yrs. via DRETKE v. HALEY, 541 U.S.

386, at 394(a miscarriage of justice occurres to Jackson based on NO SENTENCING. ).

Adjudication Requested.
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44.) Because, the Appellant has not been sentenced in case no. CR-162099

NO ORDER OF COMMITMENT EXTSTS via COLLINS: THOMPSON supra, and the Court of

Appeal denies Jackson Due Process of Law by ordering his continued imprisonment,
and he's held in violation of the Due Course of Law where no sentencing hearing
was ever held in case no. CR-162099 via MEMPHA V. RHAY, and since the Court has
not ordered a sentence in case no. CR-162099 Mr. Jackson should not be consider—
ed convicted via WHITE V. JUNKIN; BURTON V. STEWART and therefore imprisoned in
violation of his fundamental rights to Due Process and Due Course of Law via the
Ohio Constitution Article I§§1,2,16; inconjunction with U.S. Const. ,Amends.5th,
and 14th, as the Appellant Jackson is denied right to Liberty without redress

in the Courts of Law.

Proposition of Law No.3:

The Warden's defenses of Res Judicata; Successive
Petitions; and adequate Remedy Have No Merit in
Law or Fact BERGER v. UNITED STATES,295 U.S. 78

45.) As the record on Appeal here proves the Assistant Attorney General

William H. Lamb (0051808) lied and submitted FALSE STATEMENTS in the Return of

Writ, mmemmgmmmngWme

IN RETURN OF WRIT R.C.2725. And the statement of facts above at {[17.

46.) The state's assistant attorney presenting false defenses below to

impede the efficiency of justice, is contrary to the dictates of BERGER v.UNITED

STATES, 295 U.S. 78 quoted infra;

HEADNOTE 7:

"Prosecutor's misstatements of fact*¥* *¥*
so prejudicial as to require a new trial."

HEADNOTE 8:

Obiter Dictum:"***But, while he may strike
hard blows, he is not at liberty to strike
foul ones.
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asst. Att. Gen., Mr. Lamb represented in the Return of Writ these false state-
of facts below; see (Supp.19)

Return at p.5

fi2:"Jackson filed not one, but two, prior habeas
petitions in the -Eighth and Third Appellate Dist-
ricts that he appealed to the Supreme Court of
Ohio that reflect the undisclosed proposition of
his present habeas petition in this court. Jack-
son did not prevail in his other two habeas pet-
itions, and his attempt at a third tilt at the
windmill in this court is barred because it is
successive petition."
(Emphasis added)

the Appellant has never filed a Petition for Habeas Corpus in the Eighth District
Court of Appeals please review computer records from 2010 thru 2015 (First lie).
In the Third District Appeal from the Court of Common Pleas dismissal of habeas
petition for lack of subject matter jurisdiction, see the Appellee Brief filed
in the Third District Court of Appeals quoting the JUdgment of the Common Pleas
Court dismissing Habeas Petition for want of jurisdiction,(Supp.35,40) Motion

to find Respondent Counsel in Contempt for false statements in Return of Writ

at p.4 quoting the Statement of Case written by Mr. Lamb and quoted below;

STATEMENT OF THE CASE

"In its ruling on Jackson's petition the court of
Common Pleas held in relevant part as follows: "
"When the allegation of a complaint***establish
that the true objectives are a declaratory judg-
ment, the complaint does not state a cause

of action and must be dismissed for want of
jurisdiction."

(Ruling on Petition for Writ of Habeas Corpus, Case no. 11 CV 0158, Common Pleas
Court for Marion County, Ohio, July 28,2011)

The same Mr. Lamb plead to the Eleventh Appellate District Court Res judicata

applies in the Appellant/Petitioner's Habeas Corpus proceedings there because

the habeas corpus filed in Marion, Ohio case above, Mr. Lamb being a licensed

Attorney understands that res judicata dozs not apply to Mr. Jackson's case
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(Second lie); as held by this Supreme Court see The STATE ex rel. SCHNEIDER v.
BOARD OF EDUCATION OF the NORTH OLMSTEAD CITY SCHOOL DISTRICT,39 Ohio St.3d 281;

Syllabus of Court

"The Supreme Court held that a different Court of Appeals
denial of employe's petition for writ of mandamus was mere
ruling that it lacked jurisdiction, rather than ruling on
merits, and thus was not res judicata barring worker's
subsequent mandamus action in second court."

47.) The Facts above clearly show Asst. Att. Gen. Mr. Lamb lied and made
false statements in the 11th District Court of Appeals below, therefore, the
only evidence contained in the Warden's return of writ should be closely scruti-
nized i.e. ex.(39) for truth or falsehood. Either' way res judicata or successive
petition should not apply to the facts of this case. See the Statement of Fact

supra at {[f17-18. see (Supp.35,39-41) proof Mr. Lamb knowingly lied.

CONCLUSION

48.) Prayer for relief: The Appellant moves this the Chio Supreme Court

to issue the Writ of Habeas Corpus via OHIO CONSTITUTION ARTICLE IV§§1,2 order
the Appellant's immediate release from the custody as his maximum sentence has
expired via HERNADEZ V. KEILY ; MORGAN; HEDDLESTON; FRAIZER V. STICKRATH; DATLEY
MORGAN ~ ; and MCNEIL V. DIR., PATUXENT, INST., 407 U.S. 245,246:["When his

sentence expired the state lost the power to hold him, and [] his continued det-

ention violates his rights under the Fourteenth Amendment".). See ex.(A-1-2-5-10).
Writ should also issue here since Mr. Jackson has not been sentenced in case no.
CR-162099in over 30 years, the Court of Appeals ordering his continued imprison-
ment without sentence see ex.(A-3), or sentencing hearing denies Appellant's

Due Course and Due Process of Law guarantees without remedy or redress inviola-

tion of NEAL V. MAXWELL; MEMPHA V. RHAY; BURTON V. STEWART; BERMAN V. U.S.;
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and the Ohio Constitution Articles 1§§1,2,10,16, and UNITED STATES CONSTITUTION
Amendments 5th, 6th,14th. the Court of Appeals denies the Appellant these funda-
mental rights by dismissing habeas corpus petition for failure to file order of

comnitment that does not exist via COLLINS; THOMPSON; JUNKIN supra. Redress is

espectfully Sl:ji}zted,

THEODORE JACKSON__~
P.O. BOX 8000 # 590-406
501 THOMPSON ROAD
CONNEAUT, OHIO 44030

appropriate, and for his Liberty he prays.

CERTIFICATE OF SERVICE

A copy of this Merit Brief was sent to the Ohio Attorney General's Offfice
State Office Tower, 30 East Broad street, 25th floor, Columbus, Ohio 43215, this
té%\ day of October 2015, via reg. U.S. mail.

THEODORE JACKSON;~IN PRO SE

PASSTM

" WE HOLD THESE TRUTHS TO BE SELF-EVIDENT, THAT ALL
MEN ARE CREATED EQUAL THAT THEY ARE ENDOWED BY THEIR
CREATOR WITH CERTAIN INALIENABLE RIGHTS, THAT AMONG THESE
ARE LIFE, LIBERTY AND THE PURSUIT OF HAPP N
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NOTICE OF APPEAL OF THEODORE JACKSON

Appellant Theodore Jackson hereby gives notice to the Supreme Court of
Ohio from the judgment of the Ashtabula County Court of Appeals, Eleventh Appel-

late District, entered in Court of Appeals case no. 2015-A-0028 on August 10,

2015.

This case originated in the Court of Appeals, and raises substantial

Constitutional questions.

Respectfully submitted,
IN PRO SE

IN PRO SE

CERTIFICATE OF SERVICE

I certify that a copy of this notice of appeal was sent by ordinary U.S.
mail to counsel for the appellee, Mike DeWins, Ohio Attogney General, State
Office Tower, 30 East Broad Street, 25th floory, Columbus -

IN PRO SE
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STATE OF OHIO ) IN THE COURT OF APPEALS
)SS.

COUNTY OF ASHTABULA ) ELEVENTH DISTRICT
STATE OF OHIO ex rel. JUDGMENT ENTRY
THEODORE JACKSON.

Pofifioner, . CASE NO. 2015-A-0028

FILED
VS - COURTOFAPPEALS
BRIGHAM SLOAN, WARDEN. AUG 10 2015
TAMI PENTEK, cLeR
Respondent. ASHTABULA COU';?: gg%ms

For the reasons stated in the Per Curiam Opinion of this court, Petitioner's
Petition for Writ of Habeas Corpus is hereby dismissed.

It is further ordered that Petitioner's motion for the court of appeals to
inspect the record, filed on July 27, 2015, is granted. The number of pages and
attachments for all the documents cited therein has been verified.

Any other pending motions are hereby overruled as moot.

P

PRESIDING JURGE TIMOTHY P. CANNON

-

JUDGE DIANE V. GRENDELL

T lonsa A it

JUDGE THOMAS R. WRle '
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IN THE COURT OF APPEALS
ELEVENTH APPELLATE DISTRICT

ASHTABULA COUNTY, OHIO

STATE OF OHIO ex rel. - PER CURIAM OPINION
THEODORE JACKSON,

Petitioner, CASE NO. 2015-A-0028

- Vs - .
BRIGHAM SLOAN, WARDEN, ' FILED
; COURT OF APPEALS
Respondent. AUG 10 2015
TAMI PENTEK, CLERK oF ¢
d OURT

Original Action for Writ of Habeas Corpus. ASHTABULA counry, OHIO ®

Judgment: Petition dismissed.
Theodore Jackson, pro se, PID# A590-406, Lake Erie Correctional Institution, P.O. Box
8000, 501 Thompson Road, Conneaut, OH 44030 (Petitioner).

Mike DeWine, Ohio Attorney General, State Office Tower, 30 East Broad Street, 25th
Floor, Columbus, OH 43215 (For Respondent).

PER CURIAM

{91} Pending before this court is the Petition for Habeas Corpus, filed by
Theodore Jackson, a prisoner in the custody of respondent, Brigham Sloan, Warden of
Lake Erie Correctional Institution, in Conneaut, Ohio. For the reasons stated more fully

below, judgment is entered in favor of Sloan.




SEeSTd UoWWOD 0D BINQRIYSY AISTO ‘¥9IUSd TWel zz:8T G10Z ‘€T DAV :peuueds

{2} Jackson filed his Petition on May 26, 2015. Jackson seeks release from
imprisonment on the grounds that his “maximum sentences have expired.” In support,
Jackson attached the following Journal Entries:

February 17, 1978. State v. Jackson, Cuyahoga C.P. No. CR-78-
036641-ZA: finding Jackson guilty of Receiving Stolen Property and
sentencing him “for a minimum of one (1) year and maximum of five
(5) years * * * to run concurrently with Case CR-36620.”

February 17, 1978. State v. Jackson, Cuyahoga C.P. No. CR-77-
036620-B: finding Jackson guilty of Aggravated Robbery and
sentencing him “for a term of a minimum of four (4) years and
maximum of twenty-five (25) years.”

January 7, 1988. State v. Jackson, Cuyahoga C.P. No. CR-87-
222201-ZA. finding Jackson guilty of Receiving Stolen Property
(Motor Vehicle) with Specification and sentencing him “for a term of
two (2) to ten (10) years.”

July 9, 2010. State v. Jackson, Cuyahoga C.P. No. CR-09-527856-
A: finding Jackson in violation of community control sanctions
(Escape) and sentencing him “for a term of 1 year(s).”

{93} On June 19, 2015, Sloan filed a Motion to Dismiss or in the Alternative
Motion for Summary Judgment. Sloan contends that Jackson's expiration of sentence
date is August 27, 2039. In support, Sloan attached a memorandum from the Ohio
Department of Rehabilitation and Correction, calculating Jackson's maximum expiration
of sentence as August 27, 2039.

{Y4} In relevant part, Jackson began serving his four to twenty-five year
sentence in Case No. CR-77-036620-B on February 27, 1978, with 71 days of jail credit.
He was furloughed on May 27, 1980, and paroled on July 1, 1980. On February 25,
1981, Jackson was returned to prison as a parole violator.

{95} Jackson'’s return to prison in 1981 involved new charges, not identified in

the Petition for Habeas Corpus. In State v. Jackson, Cuyahoga C.P. No. CR-81-

S\
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162099-ZA, Jackson was found guilty of Aggravated Robbery following a jury trial. Ina
Journal Entry dated June 18, 1981, Jackson was sentenced “for a term of seven (7)
years to twenty-five (25) years, to run consecutive to Parole Violation.” At this point,
Jackson was serving a maximum fifty-year prison sentence based on the sentences in
Case Nos. CR-77-036620-B and CR-81-162099-ZA.

{f6;} Jackson was again paroled on September 10, 1986.

{17} Jackson was again returned to prison on January 14, 1988, as a parole
violator and based on new charges arising out of Case No. CR-87-222201-ZA.
Jackson's conviction for Receiving Stolen Property added ten years to his maximum
prison sentence, for an aggregate term of sixty years.

{48} Jackson was subsequently paroled and returned to prison as a parole
violator and for new charges on several occasions. These subsequent charges,
however, did not have the effect of extending his maximum sentence. See State v.
Jackson, Cuyahoga C.P. No. CR-92-276081-ZA, sentencing Jackson for Robbery to a
“term of eight (8) years to fifteen (15) years with eight (8) years actual time,” on March
12, 1992.

{19} Based on Jackson's sixty-year maximum sentence plus additional “lost
time” for the times he “was at large on parole,” his expiration of maximum sentence is
calculated as August 27, 2039.

{910} Sloan raised additional arguments in his Motion to Dismiss based on res
judicata/successive habeas petitions and the availability of an adequate remedy in the

ordinary course of law.
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{11} On June 25, 2015, Jackson filed a Petitioner's Objection to Warden's
Return of Writ. Jackson contends that his expiration of maximum sentence is February
25, 2015, based on a thirty-five year maximum sentence plus lost time. Jackson further
contends that the seven to twenty-five year sentence he received in Case No. CR-81-
162099-ZA “is void on its face by not being signed by a judge[;] no sentence has ever
been journalized.” In support, Jackson attached an unsigned, but journalized entry of
sentence in Case No. CR-81-162099-ZA.

{912} "Whoever is unlawfully restrained of his liberty, or entitled to the custody of
another, of which custody such person is unlawfully deprived, may prosecute a writ of
habeas corpus, to inquire into the cause of such imprisonment, restraint, or deprivation.”
R.C. 2725.01. “If it appears that a person alleged to be restrained of his liberty is in the
custody of an officer under process issued by a court or magistrate, or by virtue of the
judgment or order of a court of record, and that the court or magistrate had jurisdiction
to issue the process, render the judgment, or make the order, the writ of habeas corpus
shall not be allowed.” R.C. 2725.05.

{913} Pursuant to Civil Rule 56(C), summary judgment is proper when (1) the
evidence shows “that there is no genuine issue as to any material fact” to be litigated,
(2) “the moving party is entitled to judgment as a matter of law,” and (3) “it appears from
the evidence * * * that reasonable minds can come to but one conclusion and that
conclusion is adverse to the party against whom the motion for summary judgment is
made, that party being entitled to have the evidence * * * construed most strongly in the

party's favor.”
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{f14} Jackson's Petition is subject to dismissal for his failure to attach all
commitment papers, as required by R.C. 2725.04(D) (“[a] copy of the commitment or
cause of detention of such person shall be exhibited * * *: or, if the imprisonment or
detention is without legal authority, such fact must appear”). Al'Shahid v. Cook, _ Ohio
St.3d __, 2015-Ohio-2079, _ N.E2d 98 (cases cited). For this reason, we dismiss
the Petition. Pence v. Bunting, _ Ohio St.3d . 2015-Ohio-2026, _ NE2d _, {6
(cases cited).

{915} Were this court inclined to consider the merits of Jackson'’s Petition, Sloan
has demonstrated that he is entitled to judgment as a matter of law. The sole disputed
issue with respect to Jackson's incarceration is the validity of the June 18, 1981 Journal
Entry in Case No. CR-81-162099-ZA. Contrary to Jackson’s contention, the sentencing
Entry is duly journalized in the trial court’s docket. Jackson cites no authority, nor is this
court aware of any, for the proposition that a judgment is “void on its face” for not being
signed by a judge. On the contrary, the Ohio Supreme Court has held that “such errors
are not of the nature which are cognizable in a habeas corpus proceeding.” Dean v.
Maxwell, 174 Ohio St. 193, 198, 187 N.E.2d 884 (1963).

{§16} As Jackson’s Petition is fatally defective due to his failure to attach all
relevant commitment papers, it is, accordingly, dismissed.

{417} Any other pending Motions, including Jackson's Motion to Amend
Certificate of Service filed on June 22, 2015, Motion for Judicial Notice filed on July 6,
2015, and Motion to Find Respondent Counsel in Contempt for False Statements in

Return of Writ filed on July 10, 2015, are hereby overruled as moot.
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{18} With respect to Jackson's Motion for Court of Appeals to Inspect the
Record, filed on July 27, 2015, the number of pages and attachments for all the
documents cited therein has been verified.

TIMOTHY P. CANNON, P.J., DIANE V. GRENDELL, J., THOMAS R, WRIGHT, J.,
concur,
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e ~ ADOPTED MARCH 10518511 ¢ Ao i
WITH AMENDMENTS CURRENT TO JANUARY 1; 2011
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ARTICLE & BILL OF RIGHTS 1 o s
o : e A Depeuii 2 TH
s § 4 Bearing arms: standing armies; subordina-

1 Right to freedom and pmtccﬁon' of property. 4
9 Right to alter, reform, or abolish government, ‘and repeal
i gpecial privileges: : e

3 Right to assemble together. 5

4 Bearing arms; standing armies; subordination of military power.

5 Tral by jury; reform.in ¢ivil jury system. !

6 Slavery and involuntary servitude:.

7 Rights of conscience; ‘education; necessity of religion and

" knowledge.
8 Writ of habeas corpus.
Bail; cruel and unusual punishments.

10 ‘Trial of accused persons and their rights; deppsi&oné_ by state
and comment on failure of accused to testify in
criminal cases. Z

10a Rights of victims of crime. = y

11 Freedom of speech and of the press; libel:

12 Transportation. etc., for crime.

13 Quartering of troops.

14 Search warrants and general warrants.

15 No imprisonment for debt.

16 - Redress in courts.

17 Hereditary privileges, etc.

18 Suspension of laws. '

19 Inviolability of private property.

19a Damage for wrongful death.

19b-. Private property rights in ground water, lakes and other
watercourses.

90 Powers reserved to the people.

§ 1 Right_fo'freedém‘aﬁd protectioﬁ of prlbpl-
erty_ d e B

All men are, by nature, free and independent, and have
certain inalienable rights, among which are, those, .of
enjoying and defending life and liberty, acquiring, possess-
ing, and protecting property, and seeking.and obtaining
happiness and safety. s i IR I

{ .

§ *Q Right to alter, reform, or*abolish govern-
ment, and repeal special privileges. 'l -

All political power s inherent in the people. Govern-,
ment is instituted for their equal protection and benefit,
and they have the right to alter, reform, "or ‘abolish the
same, whenever they 'may deem it necessary; and no
special privileges of immunities shall ever be granted, that
may not be altered, revoked, or repealed by the general
assembly. ¥l s : e

. § 3 Right to assemble 't-'(';geth.r;r.

The people have, the right to assemble together, in a
peaceable manner, to consult for their common good; to
instruct their representatives; and to petition the general
assembly for the redress of grievances. nE g

1565

tion Q{:‘pii_llit‘nry_pqwer._ TR W g
The people have the ﬁghé to bear arms for their defense
and'sx?éﬁﬁ_tjf;’ bi{t’:lstaqdin'g'_dfrhié_z_'s,: in time of ‘peace, are
dangerous to liberty, and 'shall ‘Tiot be Kept 'up; ‘and the
militry shall be in strict subordination to the civil power.
s ke et 10 Tl 1 aetfoar AT it ¥ i

§ ‘5 Trial by jurys reforin in'civil jiry systerti.

The right of trial by jury shall be inviolate, except that,
in . civil -cases; . laws: may:, be;. passed. to.-authorize ‘the
rendering of a verdict by, the concurrence of not less than
three-fourths of the jury, «. ., EYSIRONE '

HISTORY: (As amended September 3, 1912.)
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: § 6 slavery and involuntary servitude. */ s
roantigel o ot 2 2% Tional VL FHEOY ! & THH
There shall be, no,slavexy in this state; nor involuntary
servitude, unless for,the punishment of crime. .. '

y gl t

§ T Rights of conscience; education; necessity

of religion and knowledge.:

Kllﬂ'.r_ne:n:hé.;'jc_:a na{t\-urai a;;d‘indeféa_si.blé righf to worship

Almighty. God; according to the dictates of their own
lmighty. SrOFhAR Bt .

conscience, No person‘sh_aﬂ. be compelled to attend, erect,

or support any, place of worship, of maintain any, form of,
worship, against his consent; and no preference shall be
given,, by, law, . to any religious society; nor. shall any
i:ilt_qu_'egeﬁcp'wilr}i ‘the_rights of conscience be permitted.
No religious test shall be, required, as a qualification for
office, nox, shall any person be incompetent to be a witness
on account of his; religious belief; but nothing herein shall
be “construed fo dispense with oaths and affirmations,
Religion, mqraléty; and, knowledge, however, being, essen-

tial.to good government, it shall be the duty of the general

=i$§qg1bl){ to. pass §_uj"t_.§bllg; laws to protect every, religious
denomination in the peaceable enjoyment of its own mode,
of public worship; and to encourage schools and the means
of nstruction, | -5 10

§8 Whit of liabeas corpus.

The privilege of the writ of habeas corpus, shall not be
suspended,_ unless, ‘in cases’ of rebellion or invasion, the
public safety, require it

pEa el frir

§ 9 BI° ,cruel a‘nd unusualpumshments
i."'All’ persons shall’ be bailable by -sufficient sureties,
except for a person who is ‘charged Wwith ‘a capital offerise
where the proof is evident or the presumption great, and
g';icePF_for a person who is charged with a felony where the'

£t
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proof is evident or the presumption great and where the
person poses a substantial risk of serious physical harm to ;

any person or to the community. :“ﬂqere;lgllgpe_rsgr.;-'_is’;-.

charged with any offense for which the person may be
incarcerated, the court may determine_at any tme the

type, amount, and conditions of bail. Excéssive bail shall -

not be required; nor excessive fines imposed; nor cruel
and unusual punishments inflicted. ceaating b s
The' General Assembly ‘shall fix by’ law"stindards’to
determine whether a person who i§ charged with'a felony
where thé proof is evident or the presumption great poses
a substantial risk of serious physical harm to any peijsoq or
to the community. Procedures for establishing the amount
and conditions of bail shall be established pursuant ito
Article IV, Section 5(b) of the Constitution of the state ‘of
Ohio. , st B
HISTORY: (As amended January 1, _1?9'8".)_ by

]
£,
3

§ 10 “Trial of accused perso.ns’ and their rig_hts;
depositions by state and “comment ‘o | failure "of
accused to testify in criminal casés?"' ' #1700

g o b o) SUROREOE

Except in cases of impeachment, cases, arising in. the
army and navy, or in the militia when in actual service;in
time of war or public danger, and cases involying offenses
for which the penalty provided is less than imprisonment
in'the penitentiary, no person shall'be held to answer for
a capital, or otherwise infamous; crime; uriless'on present-
ment or indictment of a grand jury; and ‘the number of
persons necessary to constitute such grand jury and the
number -thereof “necessary - to'*concir 1! finding - such
indictment shall be determined bylaw. In‘any trial; ivarly
court, the party accused shall be allowed to appear and
defend in person and with courisel; 'to ‘'demand ' the nature
and cause of the accusation against hith, and to have a‘copy
thereof; to meet the witnesses face 'to face, and ‘to Ve’
compulsory process to procure the attendance of Witigssds
in his béhalf, and a speedy public trial by an impartial jury
of the county in which the offense is alleged to have beéh
committed; but'provision may‘bé’ made by law for'thé
taking of the'deposition'by the accuséd or by the staté, to
be ‘used for or against the accused, of any ‘witness'whose
attendance can not be had at the trial, always'séciiring to;
the accused means and the opportunity to be’ présént i
person and with counsel at the'takitig of such deposition,
and to examine'the witnéss face 'to facé as fully dnd'in'the
same manner as if in court. No person'shall'be f:_’mhi.ié]]éd.,‘
in any criminal case, to be a witness agaihst himself; but his'
. failure to testify 'may be consideréd by'tHe cotirt and jury/
and may be made the subject of comment by Goiisel. N
person shall be twice put in jeopardy for the same offense.

HISTORY: (As amended September 3, 1912.) GoB

R Pt

§ '.l.Oa.lh'ghts of wctlmsofcrime. bebin

balinacee

Victims of criminal offenses shall bé' 4ccorded fairness,
dignity, and respect in the criminal justice process, and, as
the general assembly shall define and provide by law, shall
be accorded rights to réasonable and approphate notice,
information, access, and protections and o a meaningful
role in the criminal justice process, This section does not
confer upon any person a right to appeal or, modify any
decision in a, criminal proceeding, does, not abridge any
other right guaranteed by the Constitution of the United
States or this constitution, and does not create any cause of
action for compensation or damages against the state, any’i;

political subdivision of the state, any officer, employee, or
agent of the state or of any political subdivision, or any
officer of the, court, 31T

HISTORY: (Adopted November 8, 1994).

§ 11 Freedom of speech and of the press;
libel.

Every citizen may freely speak, write, and publish_his
sentiments on all subjects, being responsible for the abuse.
of the right; and no law shall be passed to restrain or
abridge the liberty of speech, or of the press. In all
criminal prosecutions for libel, the truth may be given in
evidence to the jury, and if it shall appear to the jury, that:
the matter charged as libelous is true, and was published
with good motives, and for justifiable ends, the party shall
be acquitted.

§ 12 Transportation, ete., for crime.

p 3
No person shall be transported out of the state, for any

offense committed within the same; and no conviction

shall work corruption of blood, or forfeiture of éstate.

§ 1 3 Quartering of lroops..

No soldier shall, in time of peace, be quartered in any
house, without the consent of the owner; nor. in time of
war, except in the manner prescribed by law.

§ 114 search warrants and general warrants.

The right of the people to be secure in their persons,
houses, papers, and possessions, against unreasonable
searches and seizures shall not be violated; and no warrant
shall issue, but upon probable cause, supported by oath or
affirmation, particularly describing the place to be
searched and the person and things to be seized.

§ ].5 ‘No imprisonment for debt.

No person shall be imprisoned for debt in any civil
action, on mesne or final process, unless in cases of fraud.

§ 16 Redress in courts.

All courts shall be open, and every:person; for an injury
done him in his land, goods, person, or reputation, shall
haye remedy by due course of law, and shall have justice
administered without denial or delay.

[Suits against the state.] Suits may be brought against
the state, in such courts and in such manner, as may be
provided by law. m b e

HISTORY: (As amended September 3, 1912.)

§ 17 Hereditary privileges, etc.

No hereditary emoluments, honors, or privileges, shall
éver be granted or conferred by thiis state.

§ 18 Suspension of laws.

No power of suspending laws shall ever be exercised,
.except by the general assembly,

T
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At IV, § 3

§ 11 May gra.nt repneyes, ccn{xmutabons, ancl

Pardons. T futhisfer, ads

»The, Govemor shall have power, quter conwchon to
grant repneves commutat:on.s, and pa.rdons or-all crimes
and, oﬁ'enses except. treason and s " of _peach.ment
upon 'such’conditions as the, Govempr may.think proper;
subject however ‘to, suc.h regulabons, as to the manner of
applying for c com and ardons, | a.'.s may be p pre-
scnbed by l'aw Upon conmctmn"fot treason, the Governor
‘execution of the Séntencé, and report the
'Assembly,'_:'at its mext’ meetmg, “when'
the’ Genera.l sanny shall either’ pardon, ‘Comimute the
senténce, direct its execit of‘g‘f‘ant a further 'feprieve.
Thie Governlorshall cottimunicate 6 thé general assembly,
at every regu.la.r session, each jcase of repneve ‘commuta-
tion, or pardori granted, statuig theé name andcrime of the
cormct, ‘the ‘sentence; 'its daté; "and ‘the date 'of ' the
commutation, ' pardor;’ or rcpneve With''the | Governors
fédsons tharefor S £ Sl

5

1 In whom Jud.lmal powcr vested.
2. The supreme, court. - :r_.“{- .._-,t,.: R

3 Cou:tofappea]s Foe Ui e i

4. Common pleas murt ; i

5 Add.monal powers. “of s supreme. court; supen'z.smn nile makmg
20 Style o'f p‘mcess prosecut\'on m:d indictment. ~ -

e L B TR S S A T

§ 1"11: whom Juchcxa.l power’ vested L

ISR Rt 0 ¥ et aled ) Wbt ses e
The Jud.lcm.l power of the'stdte is vested-in a supreme.
court; courts"of -appeals;courts: oficommon pleas and
divisions, thereof; and such other:courts' inferior tolthe:
supreme cou.rt as may from timé to time be estabhshed by
IH.W.V SNty '
msmm" (Amended"Muy 7,/ 1968; ' Novi'6, 1973; SJR
No.30) © '} t- ikt 2 simins 11 rghi) g

ey

T TR
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§ 2 The supreme court :
#aneted ol - Al

(A) The supreme oourt shalT until otherwnse provtded
by law, consist of seven judges, who shall be known as the
chief _]ustlce ‘and* justices. . In*case ~of the’ absence” or
disability of the chief justice, the judge having the penod
of longest total service uponithe court shall be Fhe acting
chief justl 6. If any member of thié 'cb'ﬁrt"sha]l bé'iiable,
by reéson of illness, ﬂ.xsabﬂit); or d1 Uahﬁcauon' to 'eal'r

cormder and. demde a/c4usé B bditse

catlses, ) the' chief }ushce or
the actmg'duef justice’' may difect a.ny judge of any court
of appeals to sit with the judges of the supreme coutt'in
the place and stead of the absent judge. A majority of the
supremecoyrt,shall be necessary. to constitute a quorum
or to render a Judgment

(B)(1) The supreme court shall have ongmal Junsdjc--
txon m the following;

QU-O warranto; wida, esieola o oonnlsy G

(b) Mandamus; o

(c) Habeas corpus;

(d) Prohibition; ...,

(e) Procedendo; =

() In any cause on review as may: be inecessary td:its
complete determination; P R T R

LTSRS e i

[Le

Vo beaen et T B

12(g): Admission . to! the practice. of; lawthe. dxsmplme of,
opS 50-a __“lt‘ted and all other. matters relatl.ng to 'the

'{".:"-'- .‘M.l s -r‘ g J F|

: peals asa, matter of

IJJ( ) S
tution of the .o
(b) ]n appeals from Lhe ,courts, of appea.[s in, cases of
felony on leave, first obtained,, '
.(c) In direct appeals from ourts o common pleas
or other courts of récord ififéFior to the tourt of appeals as
a matter of right in cases in; wh.xch the death peualty has
been imposed; '
(d) Such revisory Ju.nsd.lchon of the proceedmgs of
Tdm:mstratwe officers or agencies a5, may be conferred, by
aw;
() ‘In: casés; of:'publicor great' genéral interest, the
stipreme court miay directiany coutt-of appéals to cemfy its
record to;the; 'supreme-court;:and may review and. affirm,
mochfy reverse the judgment:of the court of appeals; :
o:(f), Thessupreme, court. shall review-and affirm, modify;
or:reverse thé:judgment in any casé certified by any:court
of lappeals-pursuant to section 8(B).(4) of this arhcle
(3. No:law:shall be: -passed: or-rule:miade whereby any
person:ishall ‘bejprevented - from'rmvo]ung the ongmal
junsd.lctlon ofithe supremé court:. * .-
#5(CiThe-décisions in-all'cases irithé supreme ‘court sha.ll
be repérted togethen with the reasons thierefor,.: - . -
i HISTORY '(A}mended November B 1994) i
o o el wll M sy I LA i

'~|=|".I‘ e NI

The; state sha.[l be dmded by faw, mto compact
appaﬂate distri ieach of _whlch there shall be a court of
appgals consisting, of three Judges Laws may be passed
increasing the number of judges in, any, district wherein
the yolume of business may require. such additional judge
orjjudges; In districts, having: additional; judges, ‘three
Judges shaﬂ,‘pa{hmpate in, the hea.tmg and disposition of
each.case,, The; court shall hold sessions,in, each .county of
the district 'as the necessity arises. The county commis-
sioners, of each;county shall provide, a-proper and -conve-
nient place for, the court, of. .appeals to hold court. | .

+.(B)(1). The,courts of, appeals, shall. have ongmal Juns-
dicton, in, t.he follomng_.
Quo,warranto;
(b) Mandamus; .., 1
,,1,{c)}.H§b§aS...f;0rP1.:s;

(d) Prohibition;

ole) Prc?cedendo T M .

(f) In any cause on, rewew as_ may: be necessa.ry to 1ts
complete determination.

(2) Courts of appeals shall have such jurisdiction as may
be provided by law.to review,and affirm, modify; of fevetse
judgments or final orders of the courts of record, mi'enor fo
the court of appeals within the district, }except that ‘courts
of appeals:shall not. have: jurisdiction to' review;on’ direct
appeal a,judgmentthat imposes . sentence of, death,.
Courts of appeals shall have-such appellate jurisdiction as
may be provided by law: to-review.and. affirm,;modify, or.
reverse final orders or actions;of admm]stranve officers or,
agenmes ot

-(8)::A majority of the judges hearing the cause shaﬂ be
Tiecessary to.render-a judgment. Judgments ofithe courts

CALE R *J Yk T
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. CONSTITUTION OF OHIO

Act. V, § .4

the record of the case to the supremetcourt for review:and
final determination.

(C) Laws may be passed providing for the reporting of
cases in the courts of appeals. ;

HISTOKY: (Amended November 8, 1994).

§ 4 Common pleas court.

(A) There shall be a court of common pleas and such
divisions thereof as may be established by law serving each
county of the state. Any judge of a court of common pleas
or a division thereof may temporarily hold court in any
county. In the interests of the fair, impartial, speedy, and
<ure administration of justice, each county shall have one
or more resident judges, or two or more counties may be
combined into districts having one or more judges resident
in the district and serving the common pleas courts of all
counties in the district, as may be provided by law. Judges -
serving a district shall sit in each county in the district as
the business of the court requires. In counties or districts
having more than one judge of the court of common pleas,
the judges shall select one of their number to act as
presiding judge, to serve at their pleasure. If the judges are
unable because of equal division of the vote to make such
selection, the judge having the longest total service on the
court of common pleas shall serve as presiding judge until
selection is made by vote. The presiding judge shall have
such duties and exercise such powers as are prescribed by
rule of the supreme court.

(B) The courts of common pleas and divisions thereof
shall have such original jurisdiction over all justiciable
matters and such powers of review of proceedings of
administrative officers and agencies as may be provided by
law.

(C) Unless otherwise provided by law, there shall be a
probate division and such other divisions of the courts of
common pleas as may be provided by law. Judges shall be
elected specifically to such probate division and to such
other divisions. The judges of the probate division shall be
empowered to employ and control the clerks, employees,
deputies, and referées of such probate division of the
common pleas courts.

HISTORY: (Amended, effective Nov. 6, 1973; SJR No.30.
Adopted May 7, 1968. Former § 4 repealed.)

§ D Additional powers of supreme court; super-
vision; rule making. ‘

(A)(1) In addition to all other powers vested by this
article in the supreme court, the supreme court shall have
general superintendence over all courts in the state. Such
general superintending power shall be exercised by the
chief justice in accordance with rules promulgated by the
supreme court.

(2) The supreme court shall appoint an administrative
director who shall assist the chief justice and who shall
serve at the pleasure of the court. The compensation and
duties of the administrative director shall be determined
by the court.

(3) The chief justice or acting chief justice, as necessity
arises, shall assign any judge of a court of common pleas or
a division thereof temporarily to sit or hold court on any
other court of common pleas or division thereof or any
court of appeals or shall assign any judge of a court of
appeals temporarily to sit or hold court on any other court
of appeals or any court of common pleas or division

thereof and upon such assignment said judge shal serve in
such assigned capacity until the termination of the assign-
ment. Rules may be adopted to provide for the temporary
assignment of judges. to sit held court'in any court
established by {aw. . . ;

(B) The supreme court shall prescribe-rules governing
practice and procedure in all courts of the state, which
rules shall not abridge, enlarge, or modify any substantive
right. Proposed rules shall be filed by the court, not later
than the Efteenth day of January, with the clerk of each
house of the general assembly during a regular session
thereof, and amendments to any such roposed rules may
be so filed not later than the first
session. Such rules shall take effect on the following first
day of July, unless prior to such day the general assembly
adopts a concurrent resolution of disapproval. All laws in
contlict with such rules shall be of no further force or
effect after such rules have taken effect.

Courts may adopt additional rules conceming local
practice in their respective courts which are not inconsis-
tent with the rules promulgated by the supreme court.
The supreme court may make riles to require uniform
record keeping for all courts of the state, and shall make
rules governing the admission to the practice of law-and
discipline of persons so admitted.

(C) The chief justice of the supreme court or any judge
of that court designated by him shall pass upon the
disqualificatiori of any judge of the courts of appeals-or
courts of common pleas or division thereof. Rules may be
adopted to provide for the hearing of disqualification
matters involving judges of courts established by law.

HISTORY: (Amended, effective Nov. 6, 1973; SJR No.30.
Adopted May 7, 1968.)

§ 20 Style of process, prosecution, and indict-
ment.

The style of all process shall be, “The State of Ohio;” all
prosecutions shall be carried on, in the name, and by the
authority, of the state of Ohio; and all indictments shall
conclude, “against the peace and dignity of the state of
Ohio.”

ARTICLE V: ELECTIVE FRANCHISE

Section
3 Repea]ed, June 8, 1976.
4 Forfeiture of elective franchise.

§ 3 Repealed, June 8, 1976.

This section referred to the privilege from arrest of
voters during elections.

§ 4 Forfeiture of elective franchise.

The General Assembly shall have power to exclude from
the privilege of voting, or of being eligible to office, any
person convicted of a felony.

HISTORY: (Amended, effective June 8, 1976; SJR No.16.)

ARTICLE XVIII: MUNICIPAL
CORPORATIONS

Section
3 Powers.
7 Home rule

ay of May in that -

Constitutions
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: ' AMENDMENTI =

Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to' petition
the Government for a redress of grievances.
- {Effective 1791) B BIa

wa b .. AMENDMENTII e e
“ A well regulated Militia, being riecéssary to the security

of a frée ‘State/ the right of the people'to keep and bear
Arims; shall not be infrin, 'I_ged._j' S " :

“letfetlive 1T0LY ;. ST
AMENDMENT ITI ... ‘

No Soldier shall, in time ‘of peace be quartered in any
house, without the consent of the Owner, nor in time of
war, ibut in a manner to be prescribed by law.

(Effective 1791)

AMENDMENT IV

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures; shall not be viofated, and no Wam;.n’fsl shall
isste,” but tipon probable cause, supported by ‘Oath or
affirmation, and particularly describing’ the place to' be
searched, and the persons or things to be seized.

(Effective 1791) .

*- * AMENDMENT V

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
* indictment of a Grand Jury, except in cases arising in the
land or" naval ‘forees, or in the Militia, when in actual
Seryicé in time, of War or public ‘danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in’any
criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process

of law; nor shall private property be taken for public use,
without just-compensation.” ;= s

! (Effective 1791) * .+ . .i.,

RN} PR L S T T LA P ‘

. i AMENDMENT V1. PR
““In'all'crimiinal proseéutions, the accused shall erijoy the
right to a speedy and public trial, by an impartial jury of
the Sfate"and’ district wherein ‘the crime 'shall have been
comumitted, “whick " district shall "have been previously
ascertained by Taw; and to be informed of the nature and
cause” of the-accusation: to be confronted with the wit-
nessés hgainst him; to have compulsory process for obtain-
ing' Witnesses in'his favor, and to have the Assistance of
Counsel for his defence.

*(Effective 1791) * -

 UNITED STATES-

Ar:?acfes maddman to, and amendment& of th.e Céﬁsﬁtﬁﬁon of ;r}_zg,;Un;.';ed. ._'"’-
ratified by the Legislatures of the several States, pursuant to the fifth a
LS e 5 i i %

TITUTION OF THE

| =

-~ Excessive, bai Js_h"glgl }J:o; bq:rlp:qi.lr.lired, nor.exct_a_ssive fines
imposed, nor. cruel, dnc :upusual punishments inflicted.
- (Effective 1791) .

“iu . .. AMENDMENT IX

'_T_hgpﬁumg:;aﬁcjﬁ in the Co_hsl_:_i_tu;[qn,.af certain rights,
shall not be construed to dény or disparage others retained
by the pégple, /=" * X

(Effectve T79f) = - "0 1
¢t ni o, - AMENDMENT X

Thé powers ot delegated to thé United States by the
Constitution,. nor - prohibited by it to the States, are
reserved to the States respectively, or to the people,

- (Effective 1791) . | e

o i Fosvn v AMENDMENT XI

““The Tudieidl ‘potwer of the United "States shall not be
cotistriied to’ extend: fo any suit in law or equity, com-
menced'or posecuted against one of the United States by
Citizéns of afiother State. or by Gitizexis or Subjects of any
Foreign State, -~ : * . :

" (Effective 1798)

I ;.EIi'-'.' b A S | s
AMENDMENT XII

" The Electors shall meet in their respective states and

vote by ballot for President and Vice President, one of
whomi; at least, shall fiot be aiﬁ'in]j‘a_liitéqt of the same state
with themselves; they shall Hiame i théir ballots the
person;voted for as President, and in distinct ballots the
S,Iemon ed for as Vice President, and they shall make
distinet lists of all persons voted for as President, and of all
petsons voted for as Vice-President, and of the number of
votes fox. each, which lists:they shall sign and certify, and
transmit, sealed ‘to, the seat, of the. government of the
United States, directed to the President of the Senate;—
The President of the Senate shall, in the presence of the
Senate and House of Representatives; open all the certifi.
cates and the. votes shall then be counted;—The person
having |

28 L greatest qumber of votes for President, shall be
the President, if such number be a majority of the whole,
number, of Electors éppnint’éd;- and if no person have such
majority, then-from the persons having the highest num-
bers not exceeding three on the List of those voted for as
President, .the House of Representatives shall choose
immediately, by ballt, the President. But in choosing the

1561t il
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Amend. XiIr

President, the votes shall be taken by states, the represen-
tation from each state having one vote; a quorum for this
purpose shall consist of a member or members from

two-thirds of the'states; and a majority of all the states'shall |~
be necessary to a choice. And if the Hdiise of Represén:

tatives shall not choose a President whenever the right of

choice shall devolve upon them, before the fourth dayof -

March next following, then the Vice President shall act as
President, as in the: case.of ‘the death or other constitu-
tional disability of the President—The person having the
greatest number of votes a5 Vice' Presiderit) shall'be' the
Vice President, if sich humber bé zi"}na]‘q'rit'y[of the whole'
number of Electors appointéd, and’ if no' person”have a’
majority, thén from Ehé'_ i'{ava'lﬂg_h'ést' n_u'rhbefs‘ (¢ list

the purpose shall consist of two-thirds™'of “the "whole
number of Senators, and a majority. of the whole number
shall be necessary to a choice. But no person constitution-
ally ineligible to the office of President shall bé eligible'to
that of Vice President of thé Utiited States! 11 Lol

(Effective 1804) HAT ssaioniid

AMENDMENT X111

SecrioN 1. Neither slavery nor i'rivb‘]r.fm't;giry‘.'sf@'r\ﬁ'ﬁ':;dg.‘
except as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.

Section 2. Congress shall Have power to enforce this
article; by. appropriate legislation, : 1%, jo,10 o ooin
{Effective 1865) Ly

W01 itk

AMENDMENT X1y "

Secrion 1. All persoris born” of haturalized in the
United States, and subject to the jurisdiction thereof;: are
citizens of the United States and of the State wherein they
reside, No State shall make or enforce any law which shall
abridge the  privileges or immunities of icitizens. of  the
United States; nor shall any State deprive any person. of
life, liberty, or property, without due process of Jlaw; nor
deny to any person within its jurisdiction the equal
protection of the laws. ' i1
" Ohio Constitution ' e A g

1.1 Due process, GConst art 1, § 16,

o1 Equal protection, OConst art I, §. 2

" SECTION'2, “Representatives ™ shall /g ‘apportioned
dmong ‘the severl States"'according to their réspective
nmumbers, counting the Whole number"of perions i 'é4ah
State, éxcluding Indian fiot taxed" But when the right'to/
vole at any election for the choice of eléctors for Président
and Vice Presiderit of the United Statés, Representitives
in Congress, the Execiitive and Judicial officers of State,
or'the members of the Legislaturé theréof,'is’ denied’tg
any of the male inhabitants of siich State, being twenty<
one 'years of dge; and ¢itizens' of the' United 'Statés; or in
atly wily abridged, except for participition in'rebellioh, ‘or
6|Eher crime,’ the basis of 'lr'e:lj’ft:eseiifa'ﬁdh' the,féin' ‘shall be'
reduced in the proportion ‘whith’ the nurmber of suchi‘riale
citizens shall bear to'the Whﬁ]e“hﬁtﬁ'bei“qf ‘male- i !
ﬁ?enty-’oné years of age in'such' State! 2010 dor:

tolled il wf
§

§1,23

2/Ohio Constitution ., i/
Apportionment, OConst art XI,

Section 3. No person shall be a Senator or Represen- 77! (Effective 1913)

—_—
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tative "in Congress, or elector of President and Vige
President, or hold any office, civil or military, under the
United States, or under any State, who, having previously
taken an oath, as'a member of Congress, or as an officer of.
the United States, or as a'miember of any State legislature;
or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof, But Congress
may by a vote of two-thirds of each House, remove such
disability. B wicann e ooy 00
Ohio Constitution s ; -
Qualification for office, OConst artIL § 5.° '

Secrion 4. The validity of the public debt of the United
States, authorized by law, including debts!incurred ‘for
payment of pensions and bounties f_'or_ services in suppress-
Ing insurrection or rebellion; shall Hot be questioned. But
neithér the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or
rebellion against the ‘United States, or any claim for the
loss or emancipation of dny slave; but all such debts,
obligations and claims shall be held illegal and void,

Ohio Constitution | <

Public debt, OConst art \VIII, §§ 1, 3

Secrion 5. The Congréss!‘sha]l have ‘power to enforce,
by appropriate legislation; the provisions of this article.

(Effective 1868) i
: AMENDMENT XV

'Slzcnon' 1. The 'r_ight'i')i_’ citizens of the United States to
vote shall not be denied or abridged by the United States
or by any State on Aaccount of race, color, or.previous
condition of servitude, A

(Effective 1870)

Secrion 2. The Congress shall haye power to enforce
this article by appropriate legislation.

" AMENDMENT XVI -

, The Congress shall have power to lay and collect taxes
on incomes, from whatever source derived, without appor-
tionment among the several States, and without regard to
any census or enumeration. il y

. (Effective 1913) R n e R :
AMENDMENT XV ' *©

The Senate of the United States; shall be composed of
two Senators from each State, elected by ‘the - people
thereof, for six years; and each Senator shall have one vote,
The electors in each State shall havé the qualifications
requisite for electors of the most numerous branch, of the
State legislatures. Pt T Dot oW st o oo

. When vacancies happen in_the 're resentation of any
State in the Senate, the executive aut ority of such State
shall issue writs of election to fill such vacandjes: Provided,
That the legislature of any State ‘may empower the
executive thereof to make temporary appointments until
the people fill the vacancies by election as the legislature
may direct. ' S m S .

 This amendment shall not be so construed as to affect
the election or term of any Senator chosen before it
becomes valid as part of the Constitution,




2303.08 General duties.

The clerk of the court of common pleas shall indorse on each pleading or paper in a cause filed
in the clerk's office the time of filing, enter all orders, decrees, judgments, and proceedings of the
courts of which such individual is the clerk, make a complete record when ordered on the journal
to do so, and pay over to the proper parties all moneys coming into the clerk's hands as clerk.
The clerk may refuse to accept for filing any pleading or paper submitted for filing by a person
who has been found to be a vexatious litigator under section 2323.52 of the Revised Code and
who has failed to obtain leave to proceed under that section.

Effective Date: 03-18-1997
2303.10 Indorsement of papers.

The clerk of the court of common pleas shall indorse upon every paper filed with him the date of
the filing thereof, and upon every order for a provisional remedy and upon every undertaking
given thereunder, the date of its return to his office.

Effective Date: 10-01-1953
2303.12 Books to be kept by clerk.

The clerk of the court of common pleas shall keep at least four books. They shall be called the
appearance docket, trial docket and printed duplicates of the trial docket for the use of the court
and the officers thereof, journal, and execution docket. He shall also keep a record in book form
or he may prepare a record by using any photostatic, photographic, miniature photographic, film,
microfilm, or microphotographic process, electrostatic process, perforated tape, magnetic tape, or
other electromagnetic means, electronic data processing, machine readable media, graphic or
video display, or any combination thereof, which correctly and accurately copies or reproduces
the original document, paper, or instrument in writing. He shall use materials that comply with
the minimum standards of quality for permanent photographic records prescribed by the National
Bureau of Standards. He shall keep an index to the trial docket and to the printed duplicates of
the trial docket and of the journal direct, and to the appearance docket, record, and execution
docket, direct and reverse. All clerks keeping records and information by the methods described
in this section shall keep and make readily available to the public the machine and equipment
necessary to reproduce the records and information in a readable form.

Effective Date: 08-19-1975



2725.01 Persons entitled to writ of habeas corpus.

Whoever is unlawfully restrained of his liberty, or entitled to the custody of another, of which
custody such person is unlawfully deprived, may prosecute a writ of habeas corpus, to inquire
into the cause of such imprisonment, restraint, or deprivation.

Effective Date: 10-01-1953
2725.04 Application for writ.

Application for the writ of habeas corpus shall be by petition, signed and verified either by the
party for whose relief it is intended, or by some person for him, and shall specify:

(A) That the person in whose behalf the application is made is imprisoned, or restrained of his

liberty;

(B) The officer, or name of the person by whom the prisoner is so confined or restrained; or, if

both are unknown or uncertain, such officer or person may be described by an assumed
appellation and the person who is served with the writ is deemed the person intended,;

(C) The place where the prisoner is so imprisoned or restrained, if known;

(D) A copy of the commitment or cause of detention of such person shall be exhibited, if it can
be procured without impairing the efficiency of the remedy; or, if the imprisonment or detention
is without legal authority, such fact must appear.

Effective Date: 10-01-1953
2725.14 Contents of the return.

When the person to be produced under a writ of habeas corpus is imprisoned or restrained by an
officer, the person who makes the return shall state therein, and in other cases the person in
whose custody the prisoner is found shall state, in writing, to the court or judge before whom the
writ is returnable, plainly and unequivocally:

(A) Whether or not he has the prisoner in his custody or power or under restraint.

(B) If the prisoner is in his custody or power or under restraint, he shall set forth, at large, the
authority, and the true and whole cause, of such imprisonment and restraint, with a copy of the
writ, warrant, or other process upon which the prisoner is detained.

(C) If such prisoner was in his custody or power or under restraint, and such custody or restraint
was transferred to another, he shall state particularly to whom, at what time, for what cause, and
by what authority such transfer was made.

Effective Date: 10-01-1953

2901.04 Rules of construction for statutes and rules of

procedure.

(A) Except as otherwise provided in division (C) or (D) of this section, sections of the Revised
Code defining offenses or penalties shall be strictly construed against the state, and liberally
construed in favor of the accused.



TITLE 29 APPENDIX

adopt rules in accordance with Chapter 119. of the
Revised Code for determining includable and
excludable costs and income to be used in comput-
ing the agency’s average daily per capita costs with
its facility at full occupancy.

The department of rehabilitation and correction
may use a portion of the amount appropriated to
the department each fiscal year for the halfway
house and community residential center program to
pay for contracts for nonresidential services for
offenders under the supervision of the adult parole
authority. The nonresidential services may include,
but are not limited to, treatment for substance
abuge, mental health counseling, and counseling for
sex offenders.

(C) The division of parole and community ser-
vices may license a halfway house or community
residential center as a suitable facility for the care
and treatment of adult offenders only if the halfway
house or community residential center complies
with the standards that the division adopts in accor-
dance with Chapter 119. of the Revised Code for
the licensure of halfway houses and community res-
idential centers. The division shall annually inspect
each licensed halfway house and licensed commu-
nity residential center to determine if it is in com-
pliance with the licensure standards.

(1994 H 571, eff. 10-6-94; 1992 S 331, eff.

11-13-92; 1981 H 694; 1976 H 637)

2967.15 Violation of pardon or parole

Note: See also following version of this section
and Publisher’s Note printed below.

(A) Any adult parole authority field officer who
has reasonable cause to believe that any parolee,
furloughee, or other releasee under the supervision
of the adult parole authority has violated or is vio-
lating any term or condition of his pardon, parole,
furlough, or release may arrest the person without a
warrant or order any peace officer to arrest the
person without a warrant. A person so arrested
shall be confined in the jail of the county in which
he is arrested or in another facility designated by
the chief of the adult parole authority until a deter-
mination is made regarding his release status. Upon
making an arrest under this section, the arresting or
supervising adult parole authority field officer
promptly shall notify the superintendent of parole
supervision or his designee, in writing, that the per-
son has been arrested and is in custody and submit
in detail an appropriate report of the reason for the
arrest.

(B) Prior to the revocation of a person’s pardon,
parole, furlough, or other release by the adult
parole authoritiy, the adult parole authority shall
grant the person a hearing pursuant to rules
adopted by the department of rehabilitation and
correction in accordance with Chapter 119. of the
Revised Code, except that the adult parole author-
ity is not required to grant the person a hearing if
the person is convicted of or pleads guilty to an
offense that the person committed while the person
was released on a pardon or was on parole, fur-

773

2967.15

lough, or other release and upon which the revoca-
tion of the person’s pardon, parole, furlough, or
release is based.

If a person is found to be a violator of the
conditions of his pardon or commutation, the
authority forthwith shall transmit to the governor
its recommendation concerning the violation, and
the violator shall be retained in custody until the
governor issues an order concerning the violation.

If the authority fails to make a determination of
the case of the parolee alleged to be a violator of
the conditions of his pardon or parole within a
reasonable time, the parolee shall be released from
custody under the same terms and conditions of his

iginal pardon or parole.

(C)(1) If a parolee, furloughee, or other
releasee absconds from supervision, that fact shall
be reported by the superintendent to the authority,
in writing, and the authority shall enter an order
upon its official minutes declaring that person to be
a violator at large. The superintendent, upon being
advised of the apprehension and availability for
return of a violator at large, shall recommend to the
authority that he be returned to the institution or
restored to parole, furlough, or other release. If the
violator is not restored to parole, furlough, or other
release, he shall be returned to a state correctional
institution.

The time between the date on which a parolee,
furloughee, or other releasee is declared to be a
violator or violator at large and the date on which
that person is returned to custody in this state
under the immediate control of the adult parole
authority shall not be counted as time served under
the sentence imposed on that person.

(2) A furloughee or any releasee other than a
person who is released on parole or pardon is con-
sidered to be in custody while on furlough or other
release, and, if he absconds from supervision, he

be prosecuted for the offense of escape.

(D) A parolee, furloughee, or other releasee
who has violated any term or condition of pardon,
parole, furlough, or other release shall be declared
to be a violator if he is committed to a correctional
institution outside the state to serve a sentence
imposed upon him by a federal court or a court of
another state or if he otherwise leaves the state.

(E) As used in this section, “peace officer” has
the same meaning as in section 2935.01 of the
Revised Code.

(1995 H 117, eff. 6-30-95; 1994 H 571, eff.

10-6-94; 1992 S 49, eff. 7-21-92; 130vPt 2, H

28)

Note: See also following version of this section
and Publisher’s Note printed below.

2967.15 Violation of pardon or parole

Note: See also preceding version of this section
and Publisher’s Note printed below.

(A) An adult parole authority field officer who
has reasonable cause to believe that a parolee,
furloughee, or other releasee under the supervision

1




RULE 1. Scope of Rules: Applicability; Construction; Exceptions

(A)  Applicability. These rules prescribe the procedure to be followed in all courts of
this state in the exercise of criminal jurisdiction, with the exceptions stated in division (C) of this
rule.

(B)  Purpose and construction. These rules are intended to provide for the just
determination of every criminal proceeding. They shall be construed and applied to secure the
fair, impartial, speedy, and sure administration of justice, simplicity in procedure, and the
elimination of unjustifiable expense and delay.

(C) Exceptions. These rules, to the extent that specific procedure is provided by
other rules of the Supreme Court or to the extent that they would by their nature be clearly
inapplicable, shall not apply to procedure (1) upon appeal to review any judgment, order or
ruling, (2) upon extradition and rendition of fugitives, (3) in cases covered by the Uniform
Traffic Rules, (4) upon the application and enforcement of peace bonds, (5) in juvenile
proceedings against a child as defined in Rule 2(D) of the Rules of Juvenile Procedure, (6) upon
forfeiture of property for violation of a statute of this state, or (7) upon the collection of fines and
penalties. Where any statute or rule provides for procedure by a general or specific reference to
the statutes governing procedure in criminal actions, the procedure shall be in accordance with
these rules.

[Effective: July 1, 1973; amended effective July 1, 1975; July 1, 1996.]

Crim.R. 32(B) provides:

"A judgment of conviction shall set forth the plea, the verdict or findings, and the {686 N.E.2d

269} sentence. If the defendant is found not guilty or for any other reason is entitled to be discharged,
the court shall render judgment accordingly. The judge shall sign the judgment and the clerk shall enter
it on the journal. A judgment is effective only when entered on the journal by the clerk." (Emphasis
added.)

I



RULE 802. Hearsay Rule

Hearsay is not admissible except as otherwise provided by the Constitution of the United
States, by the Constitution of the State of Ohio, by statute enacted by the General Assembly not
in conflict with a rule of the Supreme Court of Ohio, by these rules, or by other rules prescribed
by the Supreme Court of Ohio.

[Effective: July 1, 1980.]

AO



ARTICLE IX. AUTHENTICATION AND IDENTIFICATION

RULE 901. Requirement of Authentication or Identification

(A)  General provision. The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence sufficient to support a finding that
the matter in question is what its proponent claims.

(B)  Illustrations. By way of illustration only, and not by way of limitation, the
following are examples of authentication or identification conforming with the requirements of
this rule:

(1) Testimony of witness with knowledge. Testimony that a matter is what it is
claimed to be.

(2)  Nonexpert opinion on handwriting. Nonexpert opinion as to the genuineness of
handwriting, based upon familiarity not acquired for purposes of the litigation.

A3) Comparison by trier or expert witness. Comparison by the trier of fact or by
expert witness with specimens which have been authenticated.

“4) Distinctive characteristics and the like. Appearance, contents, substance,
internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5)  Voice identification. Identification of a voice, whether heard firsthand or through
mechanical or electronic transmission or recording, by opinion based upon hearing the voice at
any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations. Telephone conversations, by evidence that a call was
made to the number assigned at the time by the telephone company to a particular person or
business, if (a) in the case of a person, circumstances, including self-identification, show the
person answering to be the one called, or (b) in the case of a business, the call was made to a
place of business and the conversation related to business reasonably transacted over the
telephone.

(7)  Public records or reports. Evidence that a writing authorized by law to be
recorded or filed and in fact recorded or filed in a public office, or a purported public record,
report, statement or data compilation, in any form, is from the public office where items of this
nature are kept.

8) Ancient documents or data compilation. Evidence that a document or data
compilation, in any form, (a) is in such condition as to create no suspicion concerning its
authenticity, (b) was in a place where it, if authentic, would likely be, and (c) has been in
existence twenty years or more at the time it is offered.



9) Process or system. Evidence describing a process or system used to produce a
result and showing that the process or system produces an accurate result.

(10) Methods provided by statute or rule. Any method of authentication or
identification provided by statute enacted by the General Assembly not in conflict with a rule of

the Supreme Court of Ohio or by other rules prescribed by the Supreme Court.

[Effective: July 1, 1980.]



RULE 902. Self-Authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required
with respect to the following:

(1) Domestic public documents under seal. A document bearing a seal purporting
to be that of the United States, or of any State, district, Commonwealth, territory, or insular
possession thereof, or the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of
a political subdivision, department, officer, or agency thereof, and a signature purporting to be an
attestation or execution.

2) Domestic public documents not under seal. A document purporting to bear the
signature in the official capacity of an officer or employee of any entity included in paragraph (1)
hereof, having no seal, if a public officer having a seal and having official duties in the district or
political subdivision of the officer or employee certifies under seal that the signer has the official
capacity and that the signature is genuine.

3) Foreign public documents. A document purporting to be executed or attested in
the official capacity by a person authorized by the laws of a foreign country to make the
execution or attestation, and accompanied by a final certification as to the genuineness of the
signature and official position (a) of the executing or attesting person, or (b) of any foreign
official whose certificate of genuineness of signature and official position relates to the execution
or attestation or is in a chain of certificates of genuineness of signature and official position
relating to the execution or attestation. A final certification may be made by a secretary of
embassy or legation, consul general, consul, vice consul, or consular agent of the United States,
or a diplomatic or consular official of the foreign country assigned or accredited to the United
States. If reasonable opportunity has been given to all parties to investigate the authenticity and
accuracy of official documents, the court may, for good cause shown, order that they be treated as
presumptively authentic without final certification or permit them to be evidenced by an attested
summary with or without final certification.

(4)  Certified copies of public records. A copy of an official record or report or
entry therein, or of a document authorized by law to be recorded or filed and actually recorded or
filed in a public office, including data compilations in any form, certified as correct by the
custodian or other person authorized to make the certification, by certificate complying with
paragraph (1), (2), or (3) of this rule or complying with any law of a jurisdiction, state or federal,
or rule prescribed by the Supreme Court of Ohio.

(5)  Official publications. Books, pamphlets, or other publications purporting to be
issued by public authority.

(6)  Newspapers and periodicals. Printed materials purporting to be newspapers or
periodicals, including notices and advertisements contained therein.



(7)  Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting to
have been affixed in the course of business and indicating ownership, control, or origin.

(8)  Acknowledged documents. Documents accompanied by a certificate of
acknowledgment executed in the manner provided by law by a notary public or other officer
authorized by law to take acknowledgments.

(9)  Commercial paper and related documents. Commercial paper, signatures
thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions created by law. Any signature, document, or other matter
declared by any law of a jurisdiction, state or federal, to be presumptively or prima facie genuine
or authentic.

[Effective: July 1, 1980; amended effectively July 1, 2007.]



RULE 12.  Defenses and Objections--When and How Presented--by Pleading or
Motion--Motion for Judgment on the Pleadings

(A)  When answer presented.

(1)  Generally. The defendant shall serve his answer within twenty-cight days after
service of the summons and complaint upon him; if service of notice has been made by
publication, he shall serve his answer within twenty-eight days after the completion of service by
publication.

(2)  Other responses and motions. A party served with a pleading stating a cross-
claim against him shall serve an answer thereto within twenty-eight days after the service upon
him. The plaintiff shall serve his reply to a counterclaim in the answer within twenty-eight days
after service of the answer or, if a reply is ordered by the court, within twenty-eight days after
service of the order, unless the order otherwise directs. The service of a motion permitted under
this rule alters these periods of time as follows, unless a different time is fixed by order of the
court: (a) if the court denies the motion, a responsive pleading, delayed because of service of the
motion, shall be served within fourteen days after notice of the court's action; (b) if the court
grants a motion, a responsive pleading, delayed because of service of the motion, shall be served
within fourteen days after service of the pleading which complies with the court's order.

(B)  How presented. Every defense, in law or fact, to a claim for relief in any
pleading, whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted in
the responsive pleading thereto if one is required, except that the following defenses may at the
option of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, (2) lack
of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency
of service of process, (6) failure to state a claim upon which relief can be granted, (7) failure to
join a party under Rule 19 or Rule 19.1. A motion making any of these defenses shall be made
before pleading if a further pleading is permitted. No defense or objection is waived by being
Joined with one or more other defenses or objections in a responsive pleading or motion. If a
pleading sets forth a claim for relief to which the adverse party is not required to serve a
responsive pleading, he may assert at the trial any defense in law or fact to that claim for relief.
When a motion to dismiss for failure to state a claim upon which relief can be granted presents
matters outside the pleading and such matters are not excluded by the court, the motion shall be
treated as a motion for summary judgment and disposed of as provided in Rule 56. Provided
however, that the court shall consider only such matters outside the pleadings as are specifically
enumerated in Rule 56. All parties shall be given reasonable opportunity to present all materials
made pertinent to such a motion by Rule 56.

(C) Motion for judgment on the pleadings. After the pleadings are closed but
within such time as not to delay the trial, any party may move for judgment on the pleadings.
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(D)  Preliminary hearings. The defenses specifically enumerated (1) to (7) in
subdivision (B) of this rule, whether made in a pleading or by motion, and the motion for
judgment mentioned in subdivision (C) of this rule shall be heard and determined before trial on
application of any party.

(E)  Motion for definite statement. If a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party cannot reasonably be required to frame a
responsive pleading, he may move for a definite statement before interposing his responsive
pleading. The motion shall point out the defects complained of and the details desired. If the
motion is granted and the order of the court is not obeyed within fourteen days after notice of the
order or within such other time as the court may fix, the court may strike the pleading to which
the motion was directed or make such order as it deems just.

(F)  Motion to strike. Upon motion made by a party before responding to a pleading
or, if no responsive pleading is permitted by these rules, upon motion made by a party within
twenty-eight days after the service of the pleading upon him or upon the court's own initiative at
any time, the court may order stricken from any pleading any insufficient claim or defense or any
redundant, immaterial, impertinent, or scandalous matter.

(G)  Consolidation of defenses and objections. A party who makes a motion under
this rule must join with it the other motions herein provided for and then available to him. If a
party makes a motion under this rule and does not include therein all defenses and objections
then available to him which this rule permits to be raised by motion, he shall not thereafter assert
by motion or responsive pleading, any of the defenses or objections so omitted, except as
provided in subdivision (H) of this rule.

(H)  Waiver of defenses and objections.

(1) A defense of lack of jurisdiction over the person, improper venue, insufficiency of
process, or insufficiency of service of process is waived (a) if omitted from a motion in the
circumstances described in subdivision (G), or (b) if it is neither made by motion under this rule
nor included in a responsive pleading or an amendment thereof permitted by Rule 15(A) to be
made as a matter of course.

2) A defense of failure to state a claim upon which relief can be granted, a defense of
failure to join a party indispensable under Rule 19, and an objection of failure to state a legal
defense to a claim may be made in any pleading permitted or ordered under Rule 7(A), or by
motion for judgment on the pleadings, or at the trial on the merits.

3) Whenever it appears by suggestion of the parties or otherwise that the court lacks
jurisdiction on the subject matter, the court shall dismiss the action.

[Effective: July 1, 1970; amended effective July 1, 1983.]
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RULE 56.  Summary Judgment

(A)  For party seeking affirmative relief. A party seeking to recover upon a claim,
counterclaim, or cross-claim or to obtain a declaratory judgment may move with or without
supporting affidavits for a summary judgment in the party’s favor as to all or any part of the
claim, counterclaim, cross-claim, or declaratory judgment action. A party may move for
summary judgment at any time after the expiration of the time permitted under these rules for a
responsive motion or pleading by the adverse party, or after service of a motion for summary
judgment by the adverse party. If the action has been set for pretrial or trial, a motion for
summary judgment may be made only with leave of court.

(B)  For defending party. A party against whom a claim, counterclaim, or cross-
claim is asserted or a declaratory judgment is sought may, at any time, move with or without
supporting affidavits for a summary judgment in the party’s favor as to all or any part of the
claim, counterclaim, cross-claim, or declaratory judgment action. If the action has been set for
pretrial or trial, a motion for summary judgment may be made only with leave of court.

(C)  Motion and proceedings. The motion shall be served in accordance with Civ.R.
5. Unless otherwise provided by local rule or by order of the court, the adverse party may serve
responsive arguments and opposing affidavits within twenty-eight days after service of the
motion, and the movant may serve reply arguments within fourteen days after service of the
adverse party’s response. Summary judgment shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, written admissions, affidavits, transcripts of evidence,
and written stipulations of fact, if any, timely filed in the action, show that there is no genuine
issue as to any material fact and that the moving party is entitled to Jjudgment as a matter of law.
No evidence or stipulation may be considered except as stated in this rule. A summary judgment
shall not be rendered unless it appears from the evidence or stipulation, and only from the
evidence or stipulation, that reasonable minds can come to but one conclusion and that
conclusion is adverse to the party against whom the motion for summary judgment is made, that
party being entitled to have the evidence or stipulation construed most strongly in the party’s
favor. A summary judgment, interlocutory in character, may be rendered on the issue of liability
alone although there is a genuine issue as to the amount of damages.

(D)  Case not fully adjudicated upon motion. If on motion under this rule summary
Jjudgment is not rendered upon the whole case or for all the relief asked and a trial is necessary,
the court in deciding the motion, shall examine the evidence or stipulation properly before it, and
shall if practicable, ascertain what material facts exist without controversy and what material
facts are actually and in good faith controverted. The court shall thereupon make an order on its
journal specifying the facts that are without controversy, including the extent to which the
amount of damages or other relief is not in controversy, and directing such further proceedings in
the action as are just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly.

(E)  Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that the affiant is competent to testify to the
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matters stated in the affidavit. Sworn or certified copies of all papers or parts of papers referred
to in an affidavit shall be attached to or served with the affidavit. The court may permit
affidavits to be supplemented or opposed by depositions or by further affidavits. When a motion
for summary judgment is made and supported as provided in this rule, an adverse party may not
rest upon the mere allegations or denials of the party’s pleadings, but the party’s response, by
affidavit or as otherwise provided in this rule, must set forth specific facts showing that there is a
genuine issue for trial. If the party does not so respond, summary judgment, if appropriate, shall
be entered against the party.

(F)  When affidavits unavailable. Should it appear from the affidavits of a party
opposing the motion for summary judgment that the party cannot for sufficient reasons stated
present by affidavit facts essential to justify the party’s opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be obtained or
discovery to be had or may make such other order as is just.

(G)  Affidavits made in bad faith. Should it appear to the satisfaction of the court at
any time that any of the affidavits presented pursuant to this rule are presented in bad faith or
solely for the purpose of delay, the court shall forthwith order the party employing them to pay to
the other party the amount of the reasonable expenses which the filing of the affidavits caused
the other party to incur, including reasonable attorney's fees, and any offending party or attorney
may be adjudged guilty of contempt.

[Effective: July 1, 1970; amended effective July 1, 1976; July 1, 1997; July 1, 1999; July
1,2015.]

Staff Note (July 1, 2015 Amendment)

Consistent with a similar amendment to Civ.R. 6(C), the amendment to Civ.R. 56(C) deletes the
reference in the prior rule to “the time fixed for hearing.” The amendment also specifies, in the absence of
a local rule or court order specifying a time for responding to a motion for summary judgment, a fallback
time of twenty-eight days after service of the motion within which to serve responsive arguments and
opposing affidavits. In the absence of a local rule or court order addressing replies, the amendment also
permits the movant to serve reply arguments within fourteen days after service of the adverse party's
response. The time for filing the motion, responses, and replies is governed by Civ.R. 5(D), again in the
absence of a local rule or court order specifying a different time for filing. The rule applies only in the
absence of a local rule or court order providing times for briefing motions, whether or not the rule or order
specifically addresses summary judgment motions, and does not supersede or affect the application of
local rules or orders addressing briefing on motions.

Staff Note (July 1, 1999 Amendment)
Rule 56(C) Motion and proceedings thereon
The prior rule provided that “transcripts of evidence in the pending case” was one of the items
that could be considered in deciding a motion for summary judgment. The 1999 amendment deleted “in

the pending case” so that transcripts of evidence from another case can be filed and considered in
deciding the motion.

Staff Note (July 1, 1997 Amendment)



Rule 56(A) For party seeking affirmative relief.

The 1997 amendment to division (A) divided the previous first sentence into two separate
sentences for clarity and ease of reading, and replaced a masculine reference with gender-neutral
language. The amendment is grammatical only and no substantive change is intended.

Rule 56(B) For defending party.

The 1997 amendment to division (B) added a comma after the “may” in the first sentence and
replaced a masculine reference with gender-neutral language. The amendment is grammatical only and
no substantive change is intended.

Rule 56(C) Motion and proceedings thereon.

The 1997 amendment to division (C) changed the word “pleading” to “pleadings” and replaced a
masculine reference with gender-neutral language. The amendment is grammatical only and no
substantive change is intended.

Rule 56(E) Form of affidavits; further testimony; defense required.

The 1997 amendment to division (E) replaced several masculine references with gender-neutral
language. The amendment is grammatical only and no substantive change is intended.

Rule 56(F) When affidavits unavailable.

The 1997 amendment to division (F) replaced several masculine references with gender-neutral
language. The amendment is grammatical only and no substantive change is intended.

Rule 56(G) Affidavits made in bad faith.

The 1997 amendment to division (G) replaced a masculine reference with gender-neutral
language. The amendment is grammatical only and no substantive change is intended.



RULE 60.  Relief From Judgment or Order

(A)  Clerical mistakes. Clerical mistakes in judgments, orders or other parts of the
record and errors therein arising from oversight or omission may be corrected by the court at any
time on its own initiative or on the motion of any party and after such notice, if any, as the court
orders. During the pendency of an appeal, such mistakes may be so corrected before the appeal
is docketed in the appellate court, and thereafter while the appeal is pending may be so corrected
with leave of the appellate court.

(B)  Mistakes; inadvertence; excusable neglect; newly discovered evidence; fraud;
etc. On motion and upon such terms as are just, the court may relieve a party or his legal
representative from a final judgment, order or proceeding for the following reasons: (1) mistake,
inadvertence, surprise or excusable neglect; (2) newly discovered evidence which by due
diligence could not have been discovered in time to move for a new trial under Rule 59(B); (3)
fraud (whether heretofore denominated intrinsic or extrinsic), misrepresentation or other
misconduct of an adverse party; (4) the judgment has been satisfied, released or discharged, or a
prior judgment upon which it is based has been reversed or otherwise vacated, or it is no longer
equitable that the judgment should have prospective application; or (5) any other reason
justifying relief from the judgment. The motion shall be made within a reasonable time, and for
reasons (1), (2) and (3) not more than one year after the judgment, order or proceeding was
entered or taken. A motion under this subdivision (B) does not affect the finality of a judgment
or suspend its operation.

The procedure for obtaining any relief from a judgment shall be by motion as prescribed
in these rules.

[Effective: July 1, 1970.]



29.
RULES 24 THROUGH 25.1.

RESERVED

RULE 26. EN BANC CONSIDERATION

(A) Scope of Review. This court shall consider an appeal en banc in
accordance with App.R. 26(A)(2) and the procedures set forth in this rule. En banc
consideration is not favored.

(B) Judicial Request for En Banc Consideration. Any judge may submit
a request to the Administrative Judge for en banc consideration before or within five
days after a decision is journalized.

(C) Party Application For En Banc Consideration. App.R. 26(A)(2)
governs parties’ applications for en banc consideration. The parties must strictly
comply with the time limits of the appellate rule for filing an application, an
opposing brief, or a reply brief. The application and opposing brief shall not exceed
ten pages. The reply brief shall not exceed five pages. The parties shall file an
original and three copies of the application, opposing brief, or reply brief, and shall
email the application, opposing brief, or reply to: enbanc@8thappeals.com at the time
of filing. The subject line of the email shall identify the appeal number and the type
of document being submitted, whether application, opposing brief, or reply brief.
The application or brief shall be attached to the email in Microsoft Word,
WordPerfect, or PDF format.

(1) Contents of the Application for En Banc Consideration.
An application for en banc consideration shall (a) disclose the
dispositive point of law upon which the panel’s decision conflicts
with the decision of another panel of this court, (b) specifically
cite the conflicting authority and the point of law stated therein
that conflicts with the present case, and (c) explain why en banc
consideration is necessary to secure and maintain uniformity of
this court’s decisions. Any application that fails to comply with
this provision may be summarily dismissed. In addition, the
party or counsel who fails to comply with this provision is
subject to sanctions.
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PUBLISHER’S NOTE

On the Relationship Between Statutes and Court Rules

In 1968, with the adoption of the modern courts amendments to the Ohio Constitution, a whole new
dimension was added to the “law” of Ohio. Article IV, § 5(B) of the Ohio Constitution now provides
that, “The supreme court shall prescribe rules governing practice and procedure in all courts of the
state, which rules shall not abridge, enlarge, or modify any substantive right ... All laws in conflict with
such rules shall be of no further force or effect after such rules have taken effect.” (Emphasis added.)
The Supreme Court of Ohio has exercised this authority by promulgating Rules of Civil Procedure,
Rules of Criminal Procedure, Rules of Appellate Procedure, Rules of Juvenile Procedure and Rules
of Evidence.

Thus the state “law” applicable to a particular situation must often be determined by consulting the
Ohio Constitution, the Ohio Revised Code, the Ohio Administrative Code and court-prescribed Rules.
The principle that, in instances of conflict, a jurisdiction’s constitution prevails over its legislatively-
enacted statutory law has been well settled since Marbury v. Madison (1803), 5 U.S. 137, The
relationship between statutes and court Rules is less familiar because such Rules, on both the state and
federal levels, are of more recent vintage.

At first glance Article 1V, § 5(B), as quoted above, appears to dispose of any question as to the
relationship between statutes and Rules. The italicized words, however, create two definite and
recurrent issues.

“Substantive”

The first problem is to determine what is a substantive right and what is merely a matter of
procedure. The complexity of this issue is well known. In Erie Railroad Co. v. Tompkins (1938), 304
U.S. 65, the United States Supreme Court declared that in diversity cases the federal courts must apply
state substantive law and federal procedural law. Since then, federal courts have often grappled with
this distinction. Thus it cannot be predicted with certainty whether a court will find that a particular
provision is “substantive” or “procedural.”

The Supreme Court of Ohio, per Justice William B. Brown, cominented at some length on the
elusive nature of this distinction in State o, Slatter (1981), 66 Ohio St. 2d 452, 20 Ohio Op. 3d 383.
The Court stated, at pp. 454, 455 [p. 385 of 20 Ohio Op. 3d] that, “The application of the
substantive-procedural distinction to a statute or rule is not without difficulty, as the substantive and
procedural laws are not always mutually exclusive,”

The Court also quoted, at pp. 455, 456 [p. 386 of 20 Ohio Op. 3d] one of its earlier opinions to the
effect that, “[M]any courts have erred in proceeding upon an assumption that the supposed dividing
line between the two categories has some kind of objective existence upon one side or the other of
which a set of facts must always fall. Decisions, expressed in terms of locating a pre-existing line instead
of where the line ought to be drawn, have lent themselves immeasurably to the confusion which reigns
in this whole area of law ... “The precise meaning to be given to “substance” and to “procedure”
ought, therefore, to be determined in the light of this underlying purpose to be fair to the individuals
concerned ...."”

Three other decisions of the Supreme Court are also instructive on this issue. In State o, Smorgala
(1990), 50 Ohio St. 3d 222, the Court stated, in the second syllabus paragraph, that “Because the law
of privilege is substantive in nature, the Supreme Court is not free to promulgate an amendment to
the Rules of Evidence which would deny a statutory privilege in drunk driving cases. Evid. R. 501.”

In State ex rel. Silcott v, Spahr (1990), 50 Ohio St. 3d 110, the Court held that a valid procedural
rule can be invalidated culy by a resolution of disapproval under Section 5(B), Article IV and once in
effect, rules governing practice and procedure cannot be later invalidated by a purported withholding
of “jurisdiction” to follow them.




xii PUBLISHER'S NOTE

In Rockey v. 84 Lumber Co. (1993), 66 Ohio St. 3d 221, the Court held that “The Ohio Rules of Civil
procedure, which were promulgated by the Supreme Court pursuant to Section 5(B), Article IV of the
Ohio Constitution, must control over subsequently enacted inconsistent statutes purporting to govern
proc-ednral matters.” _

In State ex rel. Ohio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio St. 3d 451, the Court
asserted that by amending or enacting a statute, the legislature cannot resurrect a statutory provision
that has been held to be invalid under Section 5(B), Article IV.

Other cases on point are: Fraiberg v. Cuyahoga Cty. Court of Common Pleas, Domestic Relations
Div. (1996), 76 Ohio St. 3d 374; State ex rel. Botkins v. Laws (1994), 69 Ohio St. 3d 383: Hiatt v. S.
Health Facilities, Inc. (1994), 68 Ohio St. 3d 236; State ex rel. Beacon Journal Publishing Co. v. Waters
(1993), 67 Ohio St. 3d 221; and In re Coy (1993), 67 Ohio St. 3d 215. Additional, and subsequent, cases
may be found in Anderson’s Ohio Case Locator under “COURTS” orin the Appendix Volume to Page’s
Ohio Revised Code Annotated.

“In conflict with”

Even though a previous]y enacted statute and a Rule may cover essentially the same territory, they
may not be completely overlapping. In that instance, some portions of the statute may survive since
the Rule is silent on the partimﬂar point and the statute and the Rule are not, to that extent, “in
conflict.”

In State v. Tate (1979), 59 Ohio St. 2d 50, 13 Ohio Op. 3d 36, 391 N.E.2d 738, for example, the
Court was confronted with a situation in which the defendant in a petty offense case had filed a jury
demand but then proceeded to be tried, without objection, by the court without a jury. The Court
noted that Crim. R. 23(A), as then in effect, did not directly address this situation. To resolve the issue
of how such a jury demand could be withdrawn, the Court then turned to R.C. § 2945.05 and held
that, in that specific situation, the statute remained effective as prescribing the procedure for the
walver. b
Finally, it should be noted that not all rules promulgated by the Supreme Court of Ohio are issued
under the authority of Article IV, § 5(B). Rules not issued pursuant to that article are not subject to
the limitations imposed by the article.

The Code of Professional Responsibility is an example of the Ohio Supreme Courts other
rule-making powers. This code of attorney conduct and discipline was issued pursuant to the Court’s
power, under Article IV, § 2 and R.C. Chapter 4705, to regulate the practice of law in this state.

Michael C. Oechsler, J.D.
of the Publisher’s Staff
July 2003
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