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INTRODUCTION 
It is fundamental in our nation and in our state that the legislature creates law and the 

judiciary interprets it. When the Ohio Legislature created the Political Subdivision Tort Liability 
Act (RC 2744 et seq.), it mandated clear standards by which agents of governmental entities may 
be held liable for tortious conduct. The Act explicitly addresses the operation of emergency 

vehicles in emergency situations, such as police pursuits. Under RC 2744.03, the Legislature 
explicitly stated that government agents, such as police officers, may be held liable for their 
conduct in operating an emergency vehicle where their conduct was wanton or reckless. 

However, courts across the state have opted not to use the standard of liability mandated by the 

Legislature in the Political Subdivision Tort Liability Act. Instead, in police pursuit situations, 

courts have ignored the Legislature’s mandate that wanton or reckless conduct is sufficient for 

liability and created their own, heightened standard of liability ~ the “extreme or outrageous” 
standard. If the legislature wished to carve out an exception for police pursuits, they could have 

easily done so — but they did not. Rather, Ohio courts have taken it upon themselves to take the 

place of the legislature and judicially-impose the “extreme or outrageous” standard and render 

RC 2744.03 obsolete in police pursuit situations. The balance of powers and democratic process 
are the foundation of our government — by usurping the legislature and judicially-imposing the 

“extreme or outrageous” standard, Ohio courts have defied that democratic foundation. 

Additionally, the “extreme or outrageous” standard is a small minority position in our 

country. A majority of states reject the “extreme or outrageous” standard and only impose 
liability on police officers in police pursuit situations where their conduct is negligent or 

reckless. These states believe that the negligence and reckless standards strike a better balance 

between officer accountability and allowing officers to act with exigency. The Ohio law has no



balance. No plaintiff in the history of Ohio jurisprudence has been able to meet the “extreme or 
outrageous” standard. It is a convenient legal fiction, couched under the guise of proximate 

cause, which has disallowed plaintiffs to recover for injuries where an officer’s pursuing conduct 

was “reckless” but not “extreme.” 

For these reasons, Plaintiff, Pamela Argabrite, asks this Court to abandon the judicially- 

imposed “extreme or outrageous” standard. Instead, this Court should abide by the General 

Assembly’s unambiguous statutory mandate that police officers be held liable for injuries caused 

by their “reckless or wanton” conduct. However, in the event that this court decides to continue 

to apply the “extreme or outrageous” standard, Argabrite’s claims should not be dismissed as a 

matter of law. Both the Trial Court and the Appellate court erred in holding no genuine issue of 

material fact existed as to whether the defendant officers’ conduct amounted to “extreme or 

outrageous.” The decision of the appellate court, therefore, should be reversed. 

STATEMENT OF THE FACTS 
On July 11, 2011, Miami Township Police Officer Gregory Stites (“Defendant Stites”) 

overheard a report that someone was stealing a television from an unoccupied house. 

(Deposition of Gregory Stites (“Stites Depo.”) at 8; Supp. at 55). The witness reported African- 

American males were carrying a television into a white Caprice motor vehicle with no hubcaps 

and missing a front license plate, which had left the scene. (Id.; Deposition of Rex Thompson 
(“Thompson Depo.”) at 12-13; Deposition of David Ooten (“Ooten Depo.”) at 18-19; Supp at 55, 

73, 81-82). Miami Township police had been dealing with a rash of burglaries in the area. 

(Stites Depo. at 19; Supp at 58). Approximately three months prior, Defendant Stites and Miami 
Township Police Officer David Ooten had had an interaction with a vehicle, which fled from 

Officer Ooten, that the officers learned was being used by Andrew Barnhart. (Id. at 9-12; Ooten



Depo. at 11, 15-16; Supp. at 56, 71-72). Defendant Stites and Officer Ooten were suspicious of 

Bamhart being linked to the rash of burglaries in the area. (Sites Depo. at 18; Ooten Depo. at 16; 

Supp. at 58, 72). When investigating Bamhart, Defendant Stites and Officer Ooten had learned 
Barnhart’s grandmother lived at 2037 Mardell in Miami Township. (Sites Depo. at 12, 14-15; 

Supp. at 56, 57). In the three months before July 11, 2011, Defendant Stites would drive past 

this address when he was on routine patrol. (Id. at 16, Ooten Depo. Depo. at 17; Supp. at 57, 

73). At the end of June, Defendant Stites informed Officer Ooten he had observed a white 

Caprice model motor vehicle at the Mardell address. (Sites Depo. at 16-17, 19. Ooten Depo. at 

17; Supp. at 57-58, 73). Defendant Stites had run the license plates on the white Caprice and it 

was registered as belonging to Andrew Bamhart. (Sites Depo. at 16-17; Ooten Depo. at 17-18; 

Supp. at 57-58, 73). 

When Officer Ooten overheard the July 11”‘ report of a burglary, he radioed Defendant 
Stites and told him to go to the Mardell address to see if Barnharfs white Caprice was at the 

Mardell address, as it matched the description in the burglary. (Stites Depo. at 8-9; Ooten Depo. 

at 19-20; Supp. at 55-56, 73). Defendant Stites arrived at the Mardell address, but the white 

Caprice was not present. (Stites Depo. at 22; Supp. at 59). Defendant Stites’ supervisor, 

Sergeant Rex Thompson, had heard the conversation between Defendant Stites and Officer 

Ooten and also responded to the Mardell address. (Deposition of Rex Thompson (“Thompson 

Depo.”) at 15-17; Supp. at 82-83). While Defendant Stites was waiting nearby, observing the 

Mardell address, Bamhart drove into the driveway of his grandmother’s house on Mardell, in the 

white Caprice with no hubcaps, followed shortly thereafter by Sergeant Thompson. (Id. at 16- 

18, Stites Depo. at 22-23; Supp. at 59, 82-83). Thompson exited his vehicle and approached the 
Caprice on the driver’s side. (Thompson Depo. at 19-20; Stites Depo. at 26-27; Supp. at 60, 83).
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Bamhart started to exit the Caprice but saw Thompson, turned back to his car, and backed it into 

Thompson’s empty patrol car. (Thompson Depo. at 19; Stites Depo. at 26; Supp. at 60, 83). 

Barnhart continued to drive backwards and forwards, damaging the corner of the garage on his 

grandmother’s house and Thompson’s empty patrol car until he was able to drive to the side of 

the garage and into a neighbor’s backyard. (Thompson Depo. at 21-23; Stites Depo. at 26-27; 

Supp. at 60, 84). A passenger in Bamhart’s car fled the car on foot as Barn.hart drove into the 
neighbor’s backyard. (Id.). Sergeant Thompson chased the passenger on foot and apprehended 

him. (Thompson Depo. at 23-26; Supp. at 84-85). 

Barnhart continued to drive through the neighbor’s backyard and back out onto Mardell. 

(Thompson Depo. at 23; Stites Depo. at 28-30; Supp. at 61, 84). He proceeded down Mardell 

and turned south onto Graceland. (Thompson Depo. at 23; Stites Depo. at 29-30; Deposition of 

Jim Neer (“Neer Depo.”) at 17; Supp. at 61, 84, 93). At the same time, Miami Township Police 

Officer Jim Neer (“Defendant Neer”) had overheard the conversation between Defendant Stites 

and Offlcer Ooten and was approaching Mardell. (Neer Depo. at 12-13,17; Supp. at 91-93). 

Defendant Neer had overheard the radio conversation between Officer Ooten and Defendant 

Stites and therefore, he knew the burglary suspect was possibly at the Mardell address. (Id. at 

12-13; Affidavit of Gerald McDevitt (“McDevitt Aff”) at fi|5(c); Supp. at 91-92, 202). When 
Defendant Neer saw Barnhart drive south on Graceland away from the Mardell address, he 

activated his lights and sirens to pursue Banihart. (Neer Depo. at 17; Supp. at 93). Additionally, 

Defendant Stites followed Defendant Neer and the two officers pursued Bamhart’s motor 

vehicle. (Stites Depo. at 28-29; Supp. at 60-61). 

At the time, Miami Township Police Department had a pursuit policy in place which 

provided a motor vehicular pursuit of a subject should not be initiated or should be discontinued

11



if already initiated if the risk to the public outweighed the risk from not initiating or 

discontinuing the pursuit. 

7. Termination of Pursuit 

a. An officer should continually evaluate a pursuit situation and judgment the 
inherent dangers to decide if a pursuit should be terminated. Personal pride should 
not have an effect on the judgment process. 
b. Officers must terminate a pursuit when: 
1) The risk to personal safety and/or the safety of others outweigh the dangers 
presented if the suspect if not apprehended 
2) The identity of the offender is known and risk of escape poses less threat than 
risk from attempt to capture. 

Sflmmediate Termination 
a. Pursuits will be terminated when the probability of harm to the officer or 
general public is increased by the actions of the suspect vehicle. Harm is 
increased when: 
1). The suspect vehicle travels into oncoming traffic. 
2) Traffic congestion increases to an unsafe level. 

speeds increase to a level unsafe for conditions. 

(Miami Township Police Department Pursuit Policy (“Miami Twp. Policy”); Supp. at 45-53)‘. 

Prior to initiating the motor vehicle pursuit, Defendant Stites and Defendant Neer were 

aware Bamhart could be arrested via a warrant process rather than a motor vehicle pursuit. 

(McDevitt Aff. at fi[5(b); Supp. at 202). First, both Defendant Neer and Defendant Stites were 

aware Bamhart was only wanted for a property offense, not for a crime in which anyone was 

physically injured. (Id. at 1l5(m); Stites Depo. at 21; Neer Depo. at 11; Supp. at 59, 91, 203). 

Defendant Stites and Defendant Neer knew the vehicle was registered to Barnhart. (Stites Depo. 

at 16-17, 19, 51; McDevitt Aff. at 1l5(b & p); Neer Depo. at 19; Supp. at 57, 58,66, 93, 202, 
204). Defendant Stites and Defendant Neer knew, at least, that Bamhart stayed at the Mardell 

address. (Stites Depo. at 16-17; Neer Depo. at 12-13; Supp. at 57-58, 91-92). Defendant Stites 

' The Miami Township Police Department Pursuit Policy was also exhibit “1” to Defendant 
Neer’s deposition.
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also knew the Miami Township Police further knew Barnhart’s mother’s address. (Stites Depo. 

at 1-12; Supp. at 56). Additionally, these Defendants knew Sergeant Thompson had seen the 

driver and thus, could identify Barnhart as the driver. (McDevitt Aff. at 1[5(c); Supp. at 202). 

Moreover, in the previous incident just three months earlier, Barrihart had come into the police 

station when asked. (Stites Depo. at 17-18; Ooten Depo. at 17; Supp. at 58, 73). Finally, 

Defendant Stites and Defendant Neer were aware Sergeant Thompson had apprehended the 

passenger from the vehicle, who could also identify the driver. (Deposition of Christopher 

McDevitt (“McDevitt Depo.”) at 134; McDevitt. Aff. at 1[5(c); Supp. at 175, 202). Thus, 

Defendant Stites and Defendant Neer both had sufficient information to know that Barrihart 

could be taken into custody at a later date via a warrant being issued for his arrest without having 

to be chased in a motor vehicle pursuit. (McDevitt Aff. at 1]5(b); McDevitt Depo. at 61 ;Supp. at 

157, 202). 

Yet, Defendant Stites and Defendant Neer continued pursuing Bamhart as he turned from 

Graceland onto State Route 725 heading east. (Affidavit of Stephen Ashton (“Ashton Aff.” ) at 

fi|4; See also Ashton Pursuit Video, filed in the Common Pleas Court on 2/10/2014; Neer Depo. 
at 17-18; Neer Depo. at 29-30; Supp. at 93, 95-96, 206-207). While on State Route 725 before 

crossing Yankee Street, Defendant Neer was able to observe the license plate on the vehicle and 

called the license plate number into dispatch. (Neer Depo. at 18; Stites Depo. at 30; Supp. at 61, 

93). When Barnhart approached the intersection at Yankee Street and State Route 725, Bamhart 

drove into oncoming traffic at the intersection. (Defendant Neer’s typed statement to Ohio State 

Patrol); McDevitt Aff. at 11 5(e)(i); Supp. at 106-108, 202). 

The Miami Township police department policy clearly provided Defendant Neer and 

Defendant Stites should terminate the pursuit if the vehicle being pursued traveled into oncoming

13



traffic. (Supp. at 45-54). Yet, neither Defendant Stites nor Defendant Neer terminated the 

pursuit. Both Defendant Stites and Defendant Neer would continue the pursuit over several 

more miles and four additional roads. (Ashton Aff. at 114, 6 (l & n); Supp. at 206, 208-09). 
Defendant Neer and Defendant Stites would observe Bamhart committing 11 traffic violations, 

including running stop lights, stop signs, and driving into oncoming traffic. (Ashton Aff. at 

fi[6(k); Supp. at 208). 

Additionally, Barnhart would drive at high rates of speed well in excess of the speed 

limit. (McDevitt Aff. at1]5(e)(iii); Supp. at 202). Shortly afier the July 1 
1"‘ pursuit, Defendant 

Neer, when asked about the speed of the vehicles, stated he was going 80 miles per hour and 

could not keep up with Barnhart. (Defendant Neer’s handwritten statement to the Ohio State 

Patrol; Supp. at 106-108). 

Yet, neither Defendant Stites nor Defendant Neer terminated the pursuit. 

At the time Defendant Stites and Defendant Neer were pursuing the suspect, their 

Supervisor with the Miami Township police was supposed to be monitoring and supervising the 

pursuit. (Deposition of John DiPietro (“DiPietro Depo.”) at 15; Supp. at 112). Defendant Stites 

and Defendant Neer’s immediate supervisor was Sergeant Thompson. (DiPietro Depo. at 8; 

Supp. at 110). However, when Sergeant Thompson had to chase the passenger that fled from 

Barnhart’s vehicle, John DiPietro had the responsibility of supervising and monitoring Defendant 

Neer and Defendant Stites’ pursuit of Bamhart. (DiPietro Depo. at 15; Thompson Depo. at 31; 

Supp. at 86, 112). However, DiPietro never asked Defendant Neer or Defendant Stites what their 

speeds were, or the traffic conditions during the chase, and likewise Neer and Stites failed to 

relay that information to DiPietro. (McDevitt Aff. at 1l5(i, f, & g); Thompson Depo. at 33; Supp. 
at 87, 201-205). Instead, he only asked what roads the officers were on and what direction they

14



were traveling. (McDevitt Depo. at 124-125; Thompson Depo. at 33; Supp. at 87, 172-73). But, 

this information was insufficient to make a determination under Miami Township’s pursuit 

policy as to whether the pursuit needed to be terminated or not. (McDevitt. Aff. at fl(5)(k); Supp. 

at 203). Moreover, Defendant DiPietro has indicated he was not sure of the reasons for the 

pursuit, and he never inquired about the reasons for the pursuit. (McDevitt Aff. at 1l5(I & k); 
Supp. at 203). Additionally, he knew Sergeant Thompson was not injured in the altercation at 

the Mardell address and Sergeant Thompson had the passenger from the vehicle in custody. 

(McDevitt Aff. at 115(1); Supp. at 203). Thus, although Defendant DiPietro was aware of Miami 

Township Police Department’s pursuit policy, he intentionally violated the policy by failing to 

monitor or supervise Defendant Neer and Defendant Stites’ pursuit by not seeking the necessary 

information. (McDevitt Aff. at 1l5(i, j, & k); Supp. at 203). 
As Defendant Stites and Defendant Neers’ pursuit of Bamhart continued, Montgomery 

County Sheriffs Deputy, Anthony Ball (“Defendant Ball”), overheard on his radio while inside a 

police station that Miami Township was pursuing a burglary suspect in a vehicle in a motor 

vehicle chase. (Deposition of Anthony Ball (“Ball Depo.”) at 12-13; Supp. at 129-30). 

Defendant Ball drove from the station and was traveling north on McEwan Road. (Ball Depo. at 

14; Supp. at 130). As he was driving, he saw Bamhart’s vehicle driving in the opposite direction 

on McEwan. (Ball Depo. at 15; Supp. at 130). Defendant Ball activated his lights and sirens and 

made a U-tum to pursue Barnhart. (Ball Depo. at 19-20; Neer Depo. at 25-26; Supp. at 95, 131). 

Although Defendant Ball claimed in this lawsuit he was not pursuing Bamhart, the evidence 

indicates he was. (McDevitt Aff. at 1l(5)(o); Supp. at 204). Defendant Ball followed Barnhart 

for approximately two miles. (Ashton Aff. at 1l6(n); Supp‘ at 209). During this time, Defendant 

Ball was not merely following Barnhart, but was traveling sufficiently fast to keep up with

15



Barnhart. (Ball Depo. at 17-18; Supp. at 131). Further, Defendant Ball was turning on his lights 

and passing other vehicles, including going into the center turning lane to pass vehicles. (Ball 

Depo. at 25-26; Neer Depo. at 30.; Supp. at 96, 133). Moreover, he was not traveling slower than 

the other pursuit vehicles, who did not notice Defendant Ball “holding them back.” (Neer Depo. 

at 34; Supp. at 97). In fact, Defendant Neer believed Defendant Ball was pursuing the vehicle. 

(Neer Depo. at 65; Supp. at 105). 

While Defendant Ball was engaging in this pursuit, he was intentionally disregarding the 

Montgomery County Sheriffs pursuit policy, which states in relevant part: 

A. Evaluating Circumstances CALEA 41.2.2 

The operation of a police vehicle while pursuing another vehicle is one of 
the most hazardous situations law enforcement officers routinely confront. The 
safety of citizens and personnel is the first concern in a pursuit. Therefore, the 
Montgomery County Sheriffs Office authorizes deputies in a patrol vehicle to 
initiate a vehicular pursuit when: 

a. The suspect menaces a law enforcement officer by means of a weapon or 
other device capable of inflicting physical harm;

E 
b. The pursuing deputy has probable cause to believe that the suspect has 
committed a felony involving the infliction or threatened infliction of serious 
physical harm, as defined in §2901.01 of the Ohio Revised Code, to a law 
enforcement officer or others;

fl 
c. The pursuing deputy has probable cause to believe that the suspect has 
committed the offense of kidnapping, abduction, or child enticement, and the 
victim is at large or presumed to be held by the suspect and the matter is not a 
child custody dispute; 

mi 
d. The pursuit is reasonable in light of the facts and circumstances because 
if the deputy does not apprehend the suspect immediately, the suspect would pose 
a clear and present threat to the safety of law enforcement officers or others.
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Initiating Deputy's Responsibilities CALEA 41.2.2 
1. The deputy initiating the pursuit must conduct the pursuit with his 
emergency lights and siren in continuous operation. 

2. The initiating deputy immediately notifies the dispatcher of the pursuit and 
gives the following information: 

a. His car number. 

b. The reason for the pursuit. 

c. A description of the fleeing vehicle, including the license number, color, 
make, model, or unique characteristics. 

d. A description of occupants, where possible. 
e. The location and direction of travel. 

f. An estimate of the fleeing vehicle's speed. 

liesponsibilities of Road Patrol Supervisor CALEA 41.2.2 
1. The Road Patrol supervisor must do the following: 

a. Acknowledge his awareness of the pursuit. 

b. Assume control of the pursuit as far as ordering specific units into or out 
of the pursuit, if necessary. 

c. Authorize the use of a stationary roadblock and roadspike devices. 

d. End the pursuit if he decides the danger to the public or the pursuing 
deputies becomes too dangerous. 

inter-jurisdictional Pursuits CALEA 41.2.2 
1. Montgomery County Sheriffs deputies must comply with only the 
Montgomery County Sheriffs Office pursuit policy in a pursuit involving other 
agencies. (For example, if the "Alpha" Police Department initiates a pursuit, 
Montgomery County Sheriffs deputies must follow the Montgomery County 
Sheriffs pursuit policy to engage in the pursuit, and not the Alpha Police 
Department's policy.) The pursuing agency must request assistance and specify 
the assistance they require. The on-duty supervisor will then evaluate the 
circumstances and instruct deputies as to the type and extent of their involvement.
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Deputies must receive authorization from a Road Patrol supervisor before 
engaging in a pursuit involving personnel from another agency orjurisdiction. 
The initiating agency should remain in charge of the pursuit until they can 
relinquish control to another agency with jurisdictional authority that is in a 
position to take control. 

(Montgomery County Sheriff s Office Pursuit Policy (Sheriffs Dept. Policy); Supp. at 36-44). 

Defendant Ball was never requested by a supervisor to engage in this pursuit, nor did he 

even radio to his dispatch that he was engaging in this pursuit. (Ball Depo. at 27-28; Deposition 

of Daniel Adkins (“Adkins Depo.”) at 11; Supp. at 120, 133). Further, Defendant Ball was 

aware the Montgomery County Sheriffs Department Pursuit Policy would not even authorize a 

pursuit for a mere burglary suspect. (McDevitt Aff. at fi[5(o); Supp. at 204). Yet, he intentionally 

disregarded these clear rules and engaged in this pursuit. (Id.). Although he eventually 

withdrew from the pursuit, it was only afier he had engaged in the unauthorized pursuit at high 

speeds though a residential area. Further, Defendant Adkins had a duty to monitor and supervise 

Defendant Ball, but he failed to do so. (Sheriffs Dept. Policy. at 5.1.4.6; Supp. at 204). 

Defendant Ball was not instructed to immediately terminate the pursuit. (Adkins Depo. at 11-12; 

Supp. at 120). 

Defendant Ball allowed Defendant Neer and Defendant Stites to take the lead in the 

pursuit near the intersection of Washington Church Road and Spring Valley. (Neer Depo. at 38; 

Ball Depo. at 35; Supp. at 98, 135). Defendant Stites and Defendant Neer continued their pursuit 

of Barnhart on Spring Valley to State Route 741, where Barnhart traveled south. (Ashton Aff. at 

$14; Neer Depo. at 42; Supp. at 99, 206). Neer witnessed the suspect turn off of Spring Valley 

road and onto southbound State Route 741. (Neer Depo. at 40; Supp. at 98). As Barnhart drove 

south on 741, he was traveling at speeds of approximately 80 mph. and the traffic was becoming 

increasingly congested as he neared Austin Pike. (Neer Depo. at 57; Ashton Aff. at 116(i); Supp.
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at 103, 208). Barnhart crossed into oncoming traffic again to pass vehicles. (Neer Depo. at 44; 

Supp. at 99). When he did, he struck the back of a blue van that was also traveling southbound 

then veered into the northbound lanes of traffic and hit Pamela Argabrite’s station wagon head 

on. (Id.). At the time of impact with Ms. Argabrite, Barnhart was traveling 72 miles per hour. 

(Ashton Aff. at fi|6(h); Supp. at 208). Neer claims if the suspect had made it through the crowded 

Austin Pike intersection, he would have terminated the pursuit, but Neer never terminated the 

pursuit. (Neer Depo. at 57; Supp. at 103). Barnhart died upon colliding with Argabrite. 

As a result of the collision, Mrs. Argabrite was seriously injured and had to be taken to 

Miami Valley Hospital in Dayton. In order to recover for her substantial injuries, Ms. Argabrite 

has had to bring this lawsuit against Defendants Neer, Stites, DiPietro, Ball and Adkins. 

However, Defendants have denied liability for Argabrite’s injuries under the theory that that they 

are immune to liability under R.C. 2744.01 et seq. and that their conduct was not the proximate 

cause of the collision between Mrs. Argabrite and Bamhart. 

First, the “no proximate cause” rule, also known as “extreme or outrageous” standard, 

should have never been applied to the facts of our case. When the legislature passed R.C. 

2744.01 et seq. it created and communicated a clear standard of liability for political subdivisions 

and its agents — that standard was “wanton or reckless.” The court usurped the legislature by 

creating a new, heightened standard of liability, the “extreme or outrageous” standard — a 

standard that is a minority position in our nation and one that no Ohio plaintiff has ever been able 

to meet. Therefore, the “extreme or outrageous” standard should be removed, and the standard 

originally created and intended by the legislature under R.C. 2744.01 et seq. should be reinstated. 

Second, even if this court decides to uphold the “extreme or outrageous” standard, a 

genuine issue of material fact exists as to whether the Defendants’ conduct rose to that level as to
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impose liability on the Defendants. Therefore, even under the heightened, judicially-imposed 

standard, Plaintiffs case should not be dismissed as a matter of law. 

ARGUMENT 
I. First Proposition of Law: When establishing a police offieer’s conduct was a 

proximate cause of injuries to innocent third—parties stemming from a high 
speed pursuit, a plaintiff need not prove the officer’s conduct was “extreme or 
outrageous”. 

This Honorable Court should overturn the “no proximate cause” rule and the “extreme or 

outrageous” standard that currently governs Ohio police pursuit liability. For several reasons, 

this standard should be reconsidered. First, the Appellate Courts of this State usurped the 

legislature by adding the “extreme or outrageous” standard to the RC 2744.03 analysis; creating 
an additional, judicially-imposed hurdle for overcoming political subdivision immunity in the 

context of police pursuits. Put simply, the Appellate Courts, by legislating from the bench, have 

rendered RC 2744.03 obsolete in the context of police pursuits. Second, Ohio Courts are in the 
small minority of jurisdictions who impose the “no proximate cause” rule in police pursuit 

situations. Third, the “extreme or outrageous” standard has never been met in the history of 

Ohio jurisprudence and is too high of a burden for a plaintiff to meet. Finally, Ohio adopted the 

extreme and outrageous standard by relying on Tennessee law that his since been overtumed due 

to the state’s adoption of a Governmental Immunity statute. These reasons provide a strong and 

sensible incentive to reconsider the “no proximate cause” rule and to ultimately adopt the 

“reckless and/or wanton” standard mandated by the legislature in RC 2744.03. 
a. Ohio Appellate Courts usurped the legislature and violated separation of 

powers by creating the “no proximate cause” rule and the “extreme or 
outrageous” standard. 

“The legislative power of the state shall be vested in a General Assembly consisting of a 

senate and house of representatives. . 
.” OH CONST Art. 11, § 1. The question of the wisdom of
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an act resides solely in the judgment of the legislature, provided always that it is within their 

constitutional right to enact; if the law complained of is legislative, it is the duty of the legislature 

to make the necessary changes. Brinkman v. Drolesbaugh, 97 Ohio St. 171, 182, 119 N.E. 151 

(1918). If, however, the law complained of isjudicial, then it is up to the judiciary to make the 

necessary changes. Id. The legislature created RC 2744 et seq. (The Political Subdivision Tort 
Liability Act) in order to grant immunity from liability to political subdivisions and their 

employees under certain circumstances. Anderson v. Massillon, 134 Ohio St.3d 380, 2012-Ohio- 

5711, 983 N.E.2d 266, 1119-23. It carmot be disputed that police officers engaged in high speed 

pursuits are a class of people addressed under the Political Subdivision Immunity Act. Under 

this act, the legislature stated that those that fall under the protected class, such as police officers, 

are immune from suit unless their actions were performed, “with malicious purpose, in bad faith, 

or in a wanton or reckless manner.” RC 2744.03(a)(6)(b). Most importantly, RC 
2744.03(a)(6)(b) is unambiguous and mandates the standard for liability and immunity for 

employees of political subdivisions; and therefore, it cannot be contravened by additional 

common law principals of immunity. Estate of Graves v. Circleville, 124 Ohio St.3d 339, 2010- 

Ohio—168, 983 N.E.2d 266, 1121-23. Simply put, a defendant may not rely on an additional 

limitation of liability that the General Assembly has not provided for in RC 2744. et seq. Id 
In Estate of Graves v. C ircleville, the Ohio Supreme Court held that a defendant being 

sued under RC 2744.03(a)(6)(b) may not raise additional common law limitations on liability 
which are not expressly provided for in RC 2744 et. seq. Id In that case, the plaintiffs estate 

brought an action against Circleville police officers alleging the officer’s acted wantonly and 

recklessly while perfomiing under their official capacity, in violation of RC 2744.03(a)(6)(b), 
and that such wanton and reckless conduct caused her injury. Id. at 14-6. The defendant officers
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stated they were immune from suit because: 1) their conduct was not wanton or reckless in 

violation of 2744.03(a)(6)(b); and additionally, 2) the common law public-duty rule, not 

provided for in RC 2744 et seq., barred the plaintiffs claim. Id. at 1l6. The Supreme Court held 

that: l) the defendants could not raise its public duty rule common—law defense; and 2) the only 

defense available to the defendants was that they were immune from suit because their conduct 

was not wanton or reckless. Id. at 1l28. In regards to defendants’ inability to raise common law 

defenses not explicitly listed in RC 2744.03, The Court reasoned: 
Our holding adheres to our deference to valid legislative enactments and is 
consistent with RC Chapter 2744’s purpose. By enacting RC Chapter 2744, the 
legislature clearly rejected the judicial abrogation of common-law sovereign 
immunity and provided broad statutory immunity to political subdivisions and 
their employees, subject to certain exceptions. One of the stated exceptions is that 
an employee of a political subdivision is not immune from liability when the 
employee’s acts or omissions are “manifestly outside the scope of the employee’s 
employment or official responsibilities,” or are taken “with malicious purpose, in 
bad faith or in a wanton or reckless manner. (citing RC 2744.03(a)(6)(a) and (b)). A holding that the public-duty rule—a common-law principle—bars liability of an 
employee who allegedly has acted in a wanton or reckless manner would 
contravene an unambiguous statutory mandate and render RC 2744.03(A)(6)(b) 
meaningless. 

It logically follows that application of the public-duty rule in a lawsuit against an 
employee of a political subdivision who is alleged to have acted wantonly or 
recklessly is tempered by the legislative dictate in RC 2744.03(A)(6)(b) that an 
employee who acts wantonly or recklessly has no immunity. 

Our determination that the public-duty rule is inapplicable to lawsuits alleging 
wanton and reckless conduct against political subdivision employees preserves 
the public policy that justified our adoption of the rule—maintaining the integrity 
of public finance and the necessity of avoiding judicial intervention into policy 
decisions. The General Assembly, however, legislatively sets forth the public 
policy of this state. That policy, as expressed in RC. Chapter 2744, permits suits 
against employees of political subdivisions who engage in wanton and reckless 
conduct. As we noted in Wallace, we will not “engraft the public-duty rule as an 
additional limitation on liability that the General Assembly has not provided.”

22



(quoting Wallace). This rationale is even more appropriate here because 
application of the rule would directly contravene the legislature’s expressed 
policy. “It is not this court’s role to apply a judicially created doctrine when faced 
with statutory language that cuts against its applicability.” (Emphasis sic.) 

Id. at 1[21-23. Put simply, this Court made clear that a defendant being sued under RC 
2744.03(A)(6)(b), may not raise common law defenses, which are not specifically stated in the 
RC 2744 et seq. and act as additional limitations on liability. Id. 

Contrary to the Supreme Court precedent in Estate v. Graves, lower courts across the 

state have allowed defendants, like those in our case, to raise the common law “no proximate 
cause rule” defense in addition to the immunity already given to it under RC 2744 et seq. These 
courts are judicially legislating and contravening the General Assembly’s unambiguous statutory 

mandate. As a result, RC 2744.03(A)(6)(b) is being rendered meaningless in the context of 

police pursuits. 

This case before the Court is a perfect example of this phenomenon. In its opinion, the 

Second District Court of Appeals, itself, stated that applying the “no proximate cause rule” 

renders RC 2744.03(A)(6)(b) meaningless: 

[W]e could review and analyze whether the trial court’s conclusion that the 
Township officers Neer and Stites were reckless is supported by the record, or if a 
genuine issue of recklessness is found, whether that behavior was the proximate 
cause of Bamhart’s collision with the Argabrite vehicle. If there is no genuine 
issue of either recklessness or proximate cause resulting from recklessness, then 
the officers are entitled to immunity under RC 2744.03(A)(6). But we need not, 
and do not, engage in that analysis at this juncture because our determination 
that the no-proximate-cause rule of Whitfield v. Dayton, requiring extreme or 
outrageous conduct, is dispasitive of this appeal.” 

Opinion of the Second District Court of Appeals at 1] 4 (Emphasis added).. The Second District 

clearly stated that that RC 2744.03(A)(6)(b) was rendered meaningless by the application of the 
“no proximate cause rule.” The court did not even consider its application. The Second District, 

along with other courts across the state, has engrafted the “no proximate cause rule” as an
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additional limitation on liability that the General Assembly has not provided for in RC 2744 et 
seq. This act of judicial legislating is not permissible. 

Because courts across the state have usurped the legislature by creating and applying the 

“no proximate cause rule,” that rule should be abandoned and abolished. Instead, courts should 

apply RC 2744 et seq. as it was written and intended by the General Assembly. Therefore, in the 
context of police pursuit cases pursued under RC 2744.03(A)(6)(b), an officer should be held 
liable for a plaintiffs injuries if his conduct was “wanton or reckless.” 

b. Ohio Courts are in the small minority of jurisdictions who impose the “no 
proximate cause” rule in police pursuit situations. 

The majority of jurisdictions across the country reject the “no proximate cause rule” in 

regards to police pursuit liability.“ Most jurisdictions adopt the standard negligence approach. 

2 At least 33 jurisdictions adopt a standard of liability which allows a pursuing officer to be liable 
upon a showing of conduct less negligent than that of “extreme or outrageous.” 
3 See Athay v. Stacey, 142 Idaho 360 (2005); Boyer v. State, 323 Md. 558 (1991); Cameron v. 
Lang, 274 Ga. 122 (2001); City of Caddo Valley v. George, 340 Ark. 203 (2000); City of Jackson 
v. Law, 65 So.3d 821 (Miss. 2011); City ofPinellas Park v. Brown, 604 So.2d 1222 (Fla. 1992); 
Clark v. S Carolina Dep't ofPub. Safety, 362 SC. 377 (2005); Colby v. Boyden, 241 Va. 125 
(1991); DC. v. Hawkins, 782 A.2d 293 (DC. 2001); Day v. State ex rel. Utah Dep’t. ofPub. 
Safety, 1999 Utah 46 (1999); Eckard v. Smith, 603 S.E.2d 134 (N.C. App. 2004); Eklund v. 
Trost, 335 Mont. 112 (2006); Estate ofAten v. City ofTuscon, 817 P.2d 951 (Ariz. App. 1991); 
Estate of Cavanaugh by Cavanaugh v. Andrade, 202 Wis.2d 290 (1996); Harrison v. Town of 
Mattapaisett, 937 N.E.2d 514 (Mass. App. 2010); Haynes V. Hamilton Cty., 883 S.W.2d 606 
(Tenn. 1994); Henry v. City ofOmaha, 641 N.W.2d 644 (Neb. 2002); Jones v. Ahlberg, 489 
N.W.2d 576 (ND. 1992); Jones v. Crawford, 1 A.3d 299 (Del. 2010); Jones v. Chiejfo, 549 Pa. 
46 700 A.2d 417 (1997); Jones v. Lathram, 150 S.W.3d 50 (Ky. 2004); Kembel v. City ofKent, 
Wash. App. No. 57069-2-I, 2007 WL 15565583 (May 29, 2007); Lowrimore v. Dimmit, 797 P.2d 
1027 (Or. 1990); Mason v. Bitton, 534 P.2d 1360 (Wash. 1975); Morais v. Yee, 162 Vt. 366 
(1994); Morris v. Lea)’, 534 N.W.2d 388 (Iowa 1995); Mumm v. Mornson, 708 N.W.2d 475 
(Minn. 2006); Nurse v. City of New York, 56 A.D.3d 442 (N .Y. App. 2008); Patrick v, A/firesso, 
848 N.E.2d 1083 (Ind. 2006); Peak v. Ratliffi 185 W.Va. 548 (1991); Richard v. Miller, 867 
So.2d 983 (La. App. 2004); Robbins v. City ofWichita, 285 Kan. 455, (2007); Seals v. City of 
Columbia, 575 So.2d 1061 (Ala. 1991); Seide v. State, 875 A.2d 1259 (R.I. 2005); State ex rel. 
Oklahoma Dep ’t of Pub. Safety v. Gurieh, 238 P.3d 1 (Okla. 2010); Tetro v. Town of Stratford, 
189 Conn. 601 (1983); Univ. afHouston v. Clark, 38 S.W.3d 578 (Tex. 2000); Wade v. City of 
Chicago, 783, 847 N.E.2d 631 (Ill. App. Ct. 2006).

24



Other jurisdictions adopt a standard in which an offlcer’s conduct must amount to “recklessness” 

or “gross negligence” in order to impose liability. The rationale behind these standards is that it 

will create officer accountability while still giving officers the necessary flexibility needed to 

make split-second decisions in high pressure situations. The “extreme or outrageous” standard 
has provided near total immunity for Ohio police officers. In fact, Argabrite has been unable to 

find an Ohio case to date in which a pursuing officer’s conduct has been found to be “extreme or 

outrageous.” Whitfield v. Dayton, 167 Ohio App.3d 172, 2006—Ohio-2917, 854 N.E.2d 532 at 1[ 
118-124 (2d. Dist.) fi[l24. The “extreme or outrageous” standard, therefore, has blanketed 

pursuing officers with what seems to be infinite immunity. Other jurisdictions adopt a standard 

which is more likely to increases officer accountability because it impose liability. Ohio’s law 

offers near total immunity, and therefore, acts to eliminate officer accountability. A lack of 
accountability creates a dangerous roadway environment; exactly the type of environment the 

majority of jurisdictions across the country refuse to accept by declining to adopt the “extreme or 

outrageous” standard. For these reasons, the court should abandon the “no proximate cause” rule 

and join the majority of jurisdictions who use a less stringent standard. 

c. The “extreme or outrageous standard” is too high of a burden for a plaintiff 
to meet. 

In his dissenting opinion in Whitfield, Judge Brogan warned of the dangerousness of the 

majority holding in Whitfield which upheld the “extreme or outrageous” standard. Whitfield’, 

supra at 11 118-124. He cautioned that the “extreme or outrageous” standard is much too high of 
a bar to meet. Id. at 11 124. As a result of such a high and difficult standard, there has not been 
an Ohio case to date in which an officer’s conduct in pursuing a fleeing suspect has been deemed 

extreme and outrageous. Id
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Further, the U.S. Supreme Court prohibits the use of deadly force being used on all 

felony suspects, and states that pursuing a high speed vehicle is a use of deadly force just like 

firing a bullet. Id. at 1} 122. In fact, a high speed pursuit poses a greater threat to the general 

public than shooting a fleeing suspect because during a police chase it is much more likely that 

an innocent third party will be harmed or killed. Id at 1l 122-123. Because police pursuits are a 

use of deadly force that is likely to end in harm or death to innocent third parties, it would seem 

that, in order to create incentive for safe behavior, similar principals of liability and causation 

should apply to police pursuits just as they do to other forms of deadly force used by police 

officers. 

By applying the “no proximate cause rule”, Ohio courts have essentially given police 

officers total immunity in pursuing fleeing suspects. This is illustrated by the fact that Argabrite 

has been unable to find a single case in Ohio in which the “extreme and outrageous” standard has 

been met and liability imposed on police officers pursuing a fleeing suspect. Granting this near 

total immunity to police officers is contrary to policies adopted by police departments, such as 

the Miami Township Police Department and the Montgomery County Sherrift‘ s Office. Similar 

to the Miami Township Police Department’s Pursuit Policy, the Montgomery County Sherriff‘ s 

Office pursuit policy reads as follows: 

The Montgomery County Sherriffs Office recognizes that motor—vehicle pursuits 
pose a serious risk to the safety of citizens and to law enforcement personnel. It 
also recognizes that certain violent offenders pose the same risk if allowed to go 
without immediate apprehension. It is the intent of this policy to provide guidance 
to Road Patrol deputies in determining which is the greater risk to the community. 
In doing so, personnel can make an appropriate and defensible decision whether 
to engage in a motor vehicle pursuit or to seek apprehension later. 

(Sheriffs Dept. Policy; Supp. at 36).
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While the police departments’ policy establishes a balancing process for officers to 

follow in weighing the danger of the pursuit against the danger of allowing the suspect to go 

unpursued, Ohio courts render this policy meaningless by allowing officers to pursue fleeing 

suspects in any manner they please, regardless of how dangerous it is to the public, just so long 

as the conduct does not amount to “extreme or outrageous”. In fact, Ohio courts allow police 

officers to engage in reckless conduct and willful misconduct in pursuing suspects, just so long 

as it does not reach the level of “extreme or outrageous” conduct. Whitfield, supra at 11 41. The 

Supreme Court of Ohio defines “willful misconduct” as follows: 

An intentional deviation from a clear duty or from a definite rule of conduct, a 
deliberate purpose not to discharge some duty necessary to safety or purposely 
doing some wrongful acts with knowledge or appreciation of the likelihood of 
resulting injury. 

Id at 11 30 citing Tighe v. Diamond, 149 Ohio St. 520, 527, 80 N.E.2d 122 (1948). Likewise the 

Ohio Supreme Court defines recklessness as follows: 

[R]eckless disregard of the safety of others if he does an act or intentionally fails 
to do an act which it is his duty to the other to do, knowing or having reason to 
know of facts which would lead a reasonable man to realize, not only that his 
conduct creates an unreasonable risk of physical harm to another, but also that 
such risk is substantially greater than that which is necessary to make his conduct 
negligent. 

Whitfield, supra at 11 32 citing to Thompson v. McNeil], 53 Ohio St.3d 102, 104~105, 559 N.E.2d 

705 (1990). 

The Whitfield court held willful or reckless misconduct is not enough to impose liability 

on police officers engaged in pursuits that result in harm to third parties. Willful and reckless 

misconduct by police officers, both, create a serious danger to the public and require more than a 

mere inadvertent act by the officer. Yet, Ohio courts refuse to impose liability on pursuing 

officers when their conduct surpasses the danger of willful and reckless misconduct so long as it
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does not reach the point of “extreme and outrageous”. Allowing this sort of dangerous conduct 

may be counterproductive to the ultimate goal of the police system - keeping the public safe. 

Prior Ohio holdings seem to illustrate that the elusive “extreme or outrageous” standard 

may simply be a convenient fiction, and Ohio courts are simply granting police officers total 

immunity in pursuing fleeing suspects. While the police pursuit policy provides some guidance 

to officers on how to keep the public safe, it has no force or authority, because the courts have 

established that officers may pursue suspects in any manner they please, no matter the amount of 

danger to the public their conduct creates, so long as they are not acting in an “extreme or 

outrageous” fashion. Police agencies are created to protect the public; thus, we urge the court to 

consider joining the majority of jurisdictions, which do not use the “extreme or outrageous” 

standard. 

d. The Appellate Court, in Lewis v. Bland, which adopted the “extreme or 
outrageous” standard in Ohio relied on Tennessee law in adopting the “no 
proximate cause” rule; Tennessee law has since been overturned due to the 
Tennessee Legisl-ature’s adoption of a Governmental Immunity statute. 

In adopting the “no proximate cause” rule and the “extreme or outrageous” standard, the 

Ninth District relied, in part, on Nevill v. Tullahama, a Tennessee Supreme Court case. Lewis v. 

Bland, 75 Ohio App.3d 453, 456, 599 N.E.2d 814 (9th Dist. 1991). In Nevill, the Tennessee 

Supreme Court decided that a pursuing officer could not be held liable for injuries to third- 

parties because his conduct could not be the proximate cause of such injuries as a matter of law. 

Nevill v. Tullahoma, 756 S.W.2d 226, 233 (Tenn. 1988). However, the Tennessee Supreme 

Court later overturned Nevill and abandoned the no proximate cause rule in its decision in 

Haynes v. Hamilton County, 883 S.W.2d 606 (Tenn. 1994). In abandoning the “no proximate 

cause” rule, the Court stated:

28



Unlike the Nevill court, we are unable to conclude, that in all cases, all reasonable 
persons must agree, as a matter of law, that the conduct of police in commencing 
or continuing pursuit is superseded by the negligence of a fleeing suspect.” 

Moreover, the Nevill Court was applying Tennessee law as it existed prior to the 
1986 amendment, by which the General Assembly determined that public policy 
requires that police officers be liable to innocent third parties for negligent 
conduct which proximately causes injury. The Nevill holding was also, in large 
degree, based on court decisions from other jurisdictions refusing to impose 
liability on police as a matter of public policy.” 

Our research reveals that today only a minority of jurisdictions afford police 
officers complete immunity, either by statute or by virtue of the per se “no 
proximate cause rule,” when a police officer or the of‘ficer’s employer is sued by 
an innocent third party who sustained injuries in an accident with a fleeing 
suspect.” 

In the majority of jurisdictions, proximate cause is considered to be a question of 
fact if the plaintiff alleges negligence on the part of police in commencing or 
continuing pursuit.” 

We are convinced that the majority rule is the better-reasoned and more 
persuasive rule, because it recognizes that public safety is the ultimate goal of law 
enforcement, and that when the risk of injury to members of the public is high, 
that risk should be weighed against the police interest in immediate arrest of a 
suspect. The per se rule of “no proximate cause,” as a matter of law, adopted in 
Nevill is inconsistent with the existing law in Tennessee as it relates to proximate 
cause and superseding and intervening causation and with the critical public 
policy considerations. General principles of proximate and superseding 
intervening causation previously adopted in Tennessee are to be applied when 
determining whether police conduct is a proximate cause of an accident between a 
fleeing suspect and an innocent third party. 

Haynes v. Hamilton County, 883 S.W.2d 606, 612-13 (Tenn. 1994). 

Thus, the Haynes Court held that the “no proximate cause” rule was improper because 1) 

the Tennessee Legislature explicitly mandated what the law should be in regards to police
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liability in pursuit situations‘; 2) public policy considerations; and 3) the law was in conflict vw‘th 

general principles of proximate causation. Id. Judge Frolich, in his dissenting opinion at the 

appellate level, in this case, likewise determined Ohio’s “extreme or outrageous” and “no 

proximate cause” rule usurped the Ohio legislature and defied general principles of duty and 

proximate cause. In regards to the duty and proximate cause issue, he explained: 

According to Lewis v. Bland, and the cases that follow it, police officers must 
engage in “extreme or outrageous conduct” before there can be the proximate 
cause. This approach is contrary to traditional notions of proximate cause, which 
focus on the foreseeability of the consequence, not on the wrongfulness of the 
conduct that produces the result. 

Opinion of the Second District Court of Appeals at 1] 34. 

Put simply, the basis of Ohio’s adoption of the “no proximate cause” rule is not grounded 

in firm legal principals. This point is illustrated by Tennessee’s abandonment of the “no 

proximate cause” rule. First, the law ignores the Ohio General Assembly’s specific mandate as 

to police officer liability in automobile pursuit situations. Second, Ohio’s law contravenes the 

generally accepted principals of duty and proximate causation. Third, the law is against public 

policy. For these reasons, 0hio’s “no proximate cause” and “extreme or outrageous” rule should 

be abandoned. 

4 Tenn. Code § 55-8-108 was the statute adopted by the Tennessee Legislature that governs the 
liability of those who operate authorized emergency vehicles in emergency situations. That law 
states that officers may be liable for injuries caused by their negligence in operating an 
emergency vehicle.
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II. Second Proposition of Law: Under Ohio’s current “no proximate cause rule”, a 
pursuing police officer's conduct is extreme or outrageous where, in violation of 
his pursuit policy, he: 1) engages in deadly force by pursuing a suspect known to 
have committed only a property crime who could have later been apprehended 
though the warrant process; 2) pursues and continues to pursue a suspect for 
over seven miles at high speeds, through residential areas, and despite the 
offender driving into oncoming traffic; 3) pursues and continues to pursue a 
suspect without necessary authorization from a superior officer; 4) pursues and 
continues to pursue a suspect outside appropriate jurisdiction; and/or 5) pursues 
and continues to pursue a suspect with knowledge that an unjustified, known 
danger to the public was present. 

Even if the current “no proximate cause” rule is used, there is a genuine issue of material 

fact as to whether the Defendants’ conduct was the proximate cause of Argabrite’s injuries. 

Where it is established that the Defendant officers’ conduct in pursuing a fleeing suspect was 

“extreme or outrageous” their actions may be the proximate cause of injuries to third parties. 

Whitfield, supra at 1] 48. The Supreme Court of Ohio has defined extreme and outrageous 

conduct as follows: 

[S]o outrageous in character, and so extreme in degree, as to go beyond all 
possible bounds of decency, and to be regarded as atrocious, and utterly 
intolerable in a civilized community. Generally, the case is one in which the 
recitation of the facts to an average member of the community would arouse his 
resentment against the actor, and lead him to exclaim, ‘Outrageous!’ 

Yeager v. Local Union 20 (1983), 6 Ohio St.3d 369, 375, 453 N.E.2d 666; Whitfeld, supra atfll 

160. 

The conduct of the Defendants in pursuing the suspect meets the threshold of extreme 

and outrageous. Thus, there is at least a genuine issue of material fact as to whether the conduct 

of each Defendant rose to the level of “extreme or outrageous”. Therefore, even if this Court 

applies the current “no proximate cause” rule, the Defendants’ Motion for Summary Judgment 

should have been denied.
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a. Defendants’ Neer and Stites conduct in pursuing a known suspect constituted 
extreme and outrageous conduct and proximately caused the collision 
between Argabrite and Barnhart. 

A genuine issue of material fact exists as to whether the Defendants’ conduct in pursuing 
a known suspect proximately caused the collision between Argabrite and Barnhart. By pursuing 

a known suspect, who could have been apprehended at a later date, Defendants’ Jim Neer and 

Gregory Stites’ conduct rose to a level that was extreme and outrageous and proximately caused 

the collision between Argabrite and Barnhart. 

Unlike in Whitfield, the officers in this case, in violation of the Miami Township Police 

Pursuit Policy, chose to put the public in danger by pursuing a known suspect that could have 

been easily taken into custody at a later date via the warrant process. (McDevitt Aff. at 15 (b); 

Supp. at 202). Additionally, Neer and Stites were aware Bamhart was only wanted for a property 

offense, and not for a crime in which anyone was physical injured. (McDevitt Aff. at 1150 & rn); 
Supp. at 203). First, because Neer and Stites knew Barnhart was not wanted for a violent 

offense, their use of deadly force in pursuing the suspect was notjustified from the start. The 

two officers chose to put the lives of the suspect and the lives of innocent third parties in danger 

for mere property. Not only is this in violation of Supreme Court precedent, but it is in violation 

of the Miami Township Police Pursuit Policy. Tennessee v. Garner, 47 U.S. 1, 11, 105 S.Ct. 

1694 (l985)(holding that “[t]he use of deadly force to prevent the escape of all felony suspects, 

whatever the circumstances, is constitutionally unreasonable... Where the suspect poses no 

immediate threat to the offlcer and no threat to others, the harm resulting from failing to 

apprehend him does notjustify the use of deadly force to do so.”). Neer and Stites could have 

taken the suspect into custody at any time without posing a danger to the community, but instead 

chose to put others in danger by initiating and continuing a dangerous high speed pursuit for over
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five miles, where the suspect was running multiple stop lights and stop signs, driving into 

oncoming traffic early in the pursuit, and speeding up to 80 mph. through a residential area with 

schools, apartment buildings, daycares, parks, and churches. (Ball Depo. at 34; McDevitt Aff. at 

114; Supp. at 201, 206-08). The pursuit could have been disengaged at any time and the suspect 

apprehended at a later date, but officers Neer and Stites refused to do so, and continued to allow 

others to be put at risk. Ultimately, instead of ensuring the safety of others by waiting to take the 

known suspect into custody at a later date, Neer and Stites’ acted extremely and outrageously by 

choosing to put others at risk when they decided to ignore their own pursuit policy and initiated 

and continued the dangerous pursuit that caused Argabrite’s serious injuries. Therefore, a 

genuine issue of material fact exists as to whether the Defendants’ extreme and outrageous 

conduct in pursuing a known suspect proximately caused the collision between Argabrite and 

Barnhart. 

b. Defendants’ conduct in continuing the pursuit constituted extreme and 
outrageous conduct and proximately caused the collision between Argabrite 
and Barnliart. 

A genuine issue of material fact exists as to whether the Defendants’ conduct in 
continuing the pursuit proximately caused the collision between Argabrite and Barnhart. By 

continuing to pursue the suspect despite his erratic and dangerous driving, which put the suspect 

and the public at great risk, the Defendants’ conduct rose to a level that was extreme and 

outrageous and proximately caused the collision between Argabrite and Bamhart. 

In Whitfield, the court held that after looking at the circumstances of a police pursuit that 

resulted in injuries to a third party, the police officers engaging in the pursuit could not be held 

liable for the third party’s injuries because their conduct was not “extreme or outrageous”. 

Whitfield, supra at 1[ 62. In that case, police officers pursued an unknown suspect who was
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driving in an erratic manner that put the public at an immediate risk. Id. at 11 3-5. The pursuit 

stretched over several miles, reached a top speed of 55-60 mph, and included several traffic 

violations. Id. at 11 8-13. During the pursuit, the officers maintained contact with the proper 

authorities and witnessed the fleeing suspect throw a shotgun out of his window. Id. at 11 4-10. 

The level of danger and risk created by the circumstances of the police pursuit in this case 

surpasses that of Whitfield, and the continuing of the pursuit by the defendants was extreme and 

outrageous conduct. The pursuit in this case stretched over 7.6 miles, a much greater distance 

than in Whitfield. Whitfield, supra at 11 8; (Ashton Aff. at 11 6(1); Supp. at 208). The pursuit 

occurred through an area with multiple residences, apartment buildings, schools, parks, and a 

hospital. (McDevitt Aff. at 11 4; Supp. at 201). Additionally, the suspect in this case was driving 

at a rate of up to 80 mph, which is more than 20-25 mph faster than the top speed of the suspect 
in Whitfield. Whitfield, supra at1| 12; (Ashton Aff. at 11 6(i); Neer Depo. at 57; Supp. at 103, 

208). The suspect in this case committed at least 11 traffic violations. Whitfield, supra at1| 12; 

(Ashton Aff. at 11 6(k); Supp. at 208). Additionally, engaging in the dangerous pursuit was 

totally unnecessary from its inception because the suspect could have been taken into custody at 

a later date. Further, Neer and Stites continued to pursue the suspect without authorization, help, 

or aid of any of their authorities who had the proper authorization to make the judgment to 

continue or disengage pursuit. (McDevitt Aff. at 11 5(i, j, k); Supp. at 203). DiPietro had the duty 

to collect the necessary information from Neer and Stites to determine whether to continue or 

discontinue the pursuit, but he failed to give or receive the necessary information. (McDevitt 

Aff. at 11 5(i, j, k); Supp. at 203). Therefore, under the totality of the circumstances, it is clear 

that the pursuit of the suspect created an extremely dangerous situation and put the public at risk. 

By knowingly ignoring their own policy and making the decision to allow the public to be put at
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great risk by allowing the pursuit to continue, Neer, Stites, and DiPietro, acted in an “extreme 

and outrageous” fashion that caused the collision between Argabrite and Bamhart. 

Additionally, Defendants Ball and Adkins also engaged in extreme and outrageous 

conduct during their two mile pursuit of the suspect. (Ashton Aff. at 11 6(n), 6(a-t); Supp. at 207- 

09). Defendant Ball physically pursued the suspect at excessive speeds through residential areas. 

(Ball Depo. at 17-18; McDevitt Aff. at 11 4; Supp. at 131, 201). Ball also switched his lights on 

and off in order to pass other vehicles, including going into the center turning lane to pass 

vehicles. (Ball Depo. at 30-31; Supp. at 134). The engagement of the pursuit itself was a 

violation of the Montgomery County Sheriffs Office Pursuit Policy. (McDevitt Aff. at 1] 5(o, p); 
Supp. at 204). Ball engaged in the pursuit without authorization from his superior officer, 

Adkins, he never radioed that he was engaging in the pursuit, and he was not in the proper 

jurisdiction to engage in pursuit. (Ball Depo. at 27-28; McDevitt Aff. at 1[5(o); Supp. at 133, 

204). Likewise, Adkins failed to instruct Ball in regards to the pursuit despite the fact that he 

had a clear duty to do so. (Id.). Further, Ball and Adkins both failed to terminate the pursuit 

when they had no reason to believe that the suspect had committed a violent offense. (McDevitt 

Aff. at fiKo)(iii); Supp. at 204). By pursuing Bamhart, Ball and Adkins put the public and the 
suspect in danger when it was unnecessary and when they failed to have authority to do so. The 

two Defendants engaged in extreme and outrageous conduct that caused the collision between 

Argabrite and Barnhart by knowingly creating an unjustified danger to others and violating their 

own pursuit policy. 

Therefore, a genuine issue of material fact exists as to whether the Defendants’ extreme 

and outrageous conduct in continuing the pursuit proximately caused the collision between 

Argabrite and Bamhart.
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III. Even standing alone, Defendant Neer’s conduct in continuing the pursuit 
when a known danger was present constituted extreme and outrageous conduct 
and proximately caused the collision between Argabrite and Barnhart. 

A genuine issue of material fact exists as to whether Defendant Neer, in continuing the 
pursuit when a known danger was present, proximately caused the collision between Argabrite 

and Barnhart. By continuing to pursue the suspect when there was a known danger approaching, 
Neer engaged in conduct that rose to the level of extreme and outrageous. 

During the pursuit, Neer witnessed the suspect turn lefi off of Spring Valley Road and 

onto southbound State Route 741. (N eer Depo. at 40; Supp. at 98). The Austin Pike Intersection 

is about 1.1 miles from Spring Valley Road on State Route 741. Neer stated that if the suspect 

would have gotten “through” the Austin Pike intersection he would have called off the pursuit. 

(Neer Depo. at 57; Supp. at 103). Neer stated that there was just too much traffic at that time 
right there at that intersection. (Neer Depo. at 57-58; Supp. at 103). Officer Neer and the suspect 

were traveling at a rate somewhere in the vicinity of 70-80 mph. (N eer Depo. at 43; Ashton Aff. 

at 1] 6(1); Supp. at 99, 208). Driving at a speed of 80 mph, one would reach the Austin Pike 

intersection in approximately 49.5 seconds after turning off of Spring Valley Road onto State 

Route 741. 

Austin Pike is a major intersection that Officer Neer knew was likely to be busy, and 
even confirmed that it was busy when he was traveling on State Route 741. (N eer Depo. at 57; 
Supp. at 103). Knowing that the suspect would be approaching a major, typically busy 

intersection, Neer ignored the upcoming danger and allowed the pursuit to continue. 

Considering the high speeds being traveled Neer Would have had to apprehend Bamhart in less 
than a minute after Barnhart reached State Route 741 before Barnhart would have reached the 

dangerous “busy” Austin Pike intersection. Neer himself conceded the pursuit would have had
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to cease at that point. Yet, rather than cease the pursuit when he turns onto State Route 741 and 

realizes he has less than a minute until the dangerous intersection, Neer continued to pursue 

Barnhart at 70 to 80 miles per hour until he collided with Argabrite. By allowing the suspect to 

approach the dangerous intersection, knowing that he less than a minute to apprehend the suspect 

before he would have to call off the pursuit, Neer’s conduct rose to the level of extreme and 

outrageous. 

a. Defendants intentionally increased the risk of harm to third parties through 
their conduct and knowingly violating their pursuit policy, which evidences 
extreme or outrageous conduct. 

i. Defendants Neer and Stites 

Neer and Stites violated their own pursuit policy including; (1) improperly initiating 

pursuit of a known suspect, (2) failing to properly terminate the pursuit, (3) traveling at excess 

speeds through congested residential areas, (4) traveling left of center during the pursuit, (5) 

failing to report the proper information to their supervisor to allow him to evaluate the danger of 

the pursuit, and a number of others. (Miami Twp. Police Policy at 38-47, McDevitt Aff. at 1l5(a— 

rn), Ashton Aff. at 1[4-5; Supp. at 45-53, 201-03, 207). 

In regards to the importance of following the policy and the overall danger of high speed 

pursuits, the Miami Township Pursuit Policy states: 

[t]he officer should view the initiation and continuation of a pursuit as a potential 
use of deadly force.” 

If the suspect’s flight poses a serious risk to the safety of the officer or citizens of 
the community, supervisor’s authorization is required for a pursuit.” 

If the risk to the public from initiation or continuation of a pursuit outweighs the 
risk from not initiating the pursuit or discontinuation, the pursuit shall be 
terminated.
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(Miami Twp. Policy; Supp. at 45-53). Defendant Neer has been a member of the Miami 

Township Police Department for 20 years. (Neer Depo. at 5; Supp. at 90). Defendant Stites has 

been a member of the Miami Township Police Department for 18 years. (Stites Depo. at 5; 

Supp. at 55). Both Neer and Stites testified that they are familiar with the pursuit policy and its 

provisions. (Stites Depo at 57 Neer Depo. at 7-8; Supp. at 68, 90). Neer and Stites had a 

combined 38 years of experience and were familiar with the language and procedures contained 

in the pursuit policy. Further, the pursuit policy, quoted above, reads as a warning that pursuits 

are dangerous and are to be approached with caution. The procedures outlined in the pursuit 

policy are to ensure the safety not only of the pursuing officers, but the general public. When the 
pursuit policy procedures are not followed the level of dangerousness of the pursuit increases. 

Despite knowing of the pursuit policy, Defendant Neer and Defendant Stites violated it 

many times as they pursued the fleeing suspect. By traveling at excess speeds of 70 mph through 
residential areas, creating an unneeded danger by pursuing a known suspect, failing to terminate 

the pursuit when speeds increased and the suspect swerved into the oncoming traffic lane, as well 

as other violations, Neer and Stites increased the risk of harm to themselves and the general 

public. As long term veterans of the police force, Neer and Stites knew and understood the 

policy and its provisions. Thus, any violation of the policy was a knowing violation. Likewise, 

as they are quite familiar with the policy, Neer and Stites understand that a violation of the policy 

increases the risk of harm to themselves and the public and is reason to further evaluate the 

overall danger of the pursuit. 

Argabrite has brought forth ample evidence that Neer and Sties violated their own pursuit 

policy and were aware of the fact that violating the policy was likely to result in an increased risk 

of harm to others. The overall dangerousness of a pursuit situation is clear, and is equated in the
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policy as a “[p]otential use of deadly force.” (Miami Twp. Policy; Supp. at 46). Misusing and 

mishandling “deadly force” by violating the policy and increasing the risk of the pursuit certainly 

creates an unnecessary risk of harm, which amounts to “extreme or outrageous” conduct. 

ii. Defendant DiPietro 

DiPietro was a knowledgeable and experienced officer who violated his own pursuit 
policy by failing to monitor and supervise the pursuit. DiPietro was a member of the Miami 

Township police department for 26 years. (DiPietro Depo. at 5; Supp. at 110). For about 12 of 

those years, DiPietro was the Deputy Chief of Police for the department. (DiPietro Depo. at 5; 

Supp. at 1 10). DiPietro testifled that at the time of the accident he was aware of and familiar 

with the Miami Township Pursuit Policy. (DiPietro Depo. at 7; Supp. at 110). Therefore, 

DiPietro had years of experience with the pursuit policy and was familiar with the language and 

procedures contained in it. As is discussed above, the Miami Township police pursuit policy 
wams that pursuits are dangerous and are to be approached with caution. Further, the pursuit 

policy procedures are to ensure both the pursuing officers and the general public’s safety. Thus, 

failing to follow the policy increases the dangerousness of the pursuit. 

DiPietro stated that it was his duty to monitor and supervise the pursuit. (DiPietro Depo. 

at 15; Supp. at 112). The Miami Twp. Pursuit Policy clearly states, “If the suspect’s flight poses 

a serious risk to the safety of the officer or citizens of the community, supervisor’s authorization 

is required for a pursuit.” (Miami Twp. Pursuit Policy at 39; Supp. at 46). As DiPietro felt he 
was required to supervise/authorize the pursuit, he must have felt that the suspect’s flight posed a 

serious risk to the safety of the officers and/or citizens of the community. Yet, by failing to 

collect the necessary information from the pursuing officers, he violated the policy and further 

increased the risk of the situation. DiPietro stated he was familiar with the pursuit policy, was a
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veteran of the police force, and a deputy chief for 12 years. DiPietro understood the policy. 

Thus, DiPietro’s violation of the policy was a knowing violation. 

Argabrite has brought forth evidence DiPietro knowingly violated Miami Township 

police pursuit policy, which he was aware increased risk of harm to others. In fact, because 

DiPietro failed to get the required infomiation from the pursuing officers, the dangerousness of 

the pursuit could not be properly evaluated and the pursuit, which should have been terminated 

because the risk involved, continued. (McDevitt Depo. at fi[5(i-1); Supp. at 203). DiPietro’s 

conduct in violating the pursuit policy and failing to supervise the pursuit amounted to “extreme 

or outrageous” conduct. 

iii. Defendants Ball and Adkins 

Defendants Ball and Adkins were governed by the Montgomery County Sheriffs 

Office’s pursuit policy, which stated: 

The Montgomery County Sheriff s Office recognizes that motor-vehicle pursuits 
pose a serious risk to the safety of citizens and to law enforcement personnel... It 
is the intent of this policy to provide guidance to Road Patrol deputies in 
determining which is the greater risk to the community, [pursuing the suspect or 
not pursuing the suspect]. In doing so, personnel can make an appropriate and 
defensible decision whether to engage in a motor-vehicle pursuit or to seek 
apprehension later. 

(Sheriffs Dept. Policy; Supp. at 36). 

As discussed above, Ball and Adkins both violated their own pursuit policy. Ball failed 

to adhere to this policy by initiating pursuit of the fleeing suspect when: the suspect had not 

menaced a law enforcement officer, (2) he did not have probable cause to believe the suspect 

committed a felony involving the infliction or threatened infliction of serious physical harm, and 

(3) he did not have probable cause to believe the suspect committed the felony of kidnapping, 

abduction, or child enticement. (Ball Depo. at 23-24; McDevitt Aff. at 115(0); Supp. at 132, 204).
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Likewise, Defendant Adkins intentionally disregarded his duty to supervise and monitor 

Defendant Ball in the pursuit. 

Both Ball and Adkins were experienced officers who understood the Montgomery 
County Sheriff’ s Off1ce’s pursuit policyr Adkins has been a member of the Montgomery County 
police force for 20 years. (Adkins Depo. at 4-5; Supp. at 118-19)‘ Ball has been a member for 
12 years and was a deputy sheriff. (Ball Depo at 4; Supp. at 127). Both Ball and Adkins 
testified that they were familiar with the Montgomery County Pursuit Policy. (Adkins Depo. at 
29; Ball Depo. at 9-1 1; Supp at 125, 129). Therefore, Ball and Adkins had many years of 
experience with the pursuit policy and were familiar with the language and procedures contained 

inpit. 

When Ball and Adkins failed to adhere to the policy, they increased the risk of harm to 
public and the dangerousness of the pursuit. As veterans of the police force, Ball and Adkins 
understood the pursuit policy, and that failure to abide by its procedure increases the risk of the 

already dangerous activity of pursuing a fleeing suspect. Thus, Argabrite presented evidence 

Ball and Adkins violated their applicable pursuit policy and that they were aware of the fact that 

violating the policy was likely to result in an increased risk of harm to others. Thus, Ball and 
Adkins complete disregard of the pursuit policies requirement and the dangers it sought to avoid 

demonstrated “extreme or outrageous” conduct. 

CONCLUSION 
For these reasons, the court should abandon the “extreme or outrageous” standard and 

remand Argabrite’s case for further proceedings under the “wanton or reckless” standard 

prescribed under RC 2744.03. However, if the court applies the “extreme or outrageous” 
standard, it should hold that an issue of fact exists as to whether Defendants’ conduct was
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“extreme or outrageous” and the proximate cause of Argabrite’s injuries, reversing the trial 

court’s grant of summary judgment. 
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2744.02 Governmental functions and proprietary functions of 
political subdivisions. 

(A) 

(1) For the purposes of this chapter, the functions of political subdivisions are hereby classified as 
governmental functions and proprietary functions. Except as provided in division (B) of this section, a 
political subdivision is not liable in damages in a civil action for injury, deaflw, or loss to person or 
property allegedly caused by any act or omission of the political subdivision or an employee of the 
political subdivision in connection with a governmental or proprietary function. 

(2) The defenses and Immunities conferred under this chapter apply in connection with all 

governmental and proprietary functions performed by a political subdivision and its employees, 
whether performed on behalf of that political subdivision or on behalf ofanother political subdivision. 

(3) Subject to statutory limitations upon their monetary jurisdiction, the courts of common pleas, the 
municipal courts, and the county courts have jurisdiction to hear and determine civil actions governed 
by or brought pursuant to this chapter. 

(B) Subject to sections zmos and 2L}_4_Q5 of the Revised Code, a political subdivision is liable in 
damages in a civil action for injury, death, or loss to person or property allegedly caused by an act or 
omission of the political subdivision or of any of its employees In connection with a governmental or 
proprietary function, as follows: 

(1) Except as otherwise provided in this division, political subdivisions are liable for injury, death, or 
loss to person or property caused by the negligent operation of any motor vehicle by their employees 
when the employees are engaged within the scope of their employment and authority. The following 
are full defenses to that liability: 

(a) A member of a municipal corporation police department or any other police agency was operating a 
motor vehicle while responding to an emergency call and the operation of the vehicle did not constitute 
willful or wanton misconduct; - 

(b) A member of a municipal corporation fire department or any other firefighting agency was 
operating a motor vehicle while engaged In duty at a fire, proceeding toward a place where a fire is in 
progress or is believed to be in progress, or answering any other emergency alarm and the operation 
of the vehicle did not constitute willful or wanton misconduct; 

(c) A member of an emergency medical service owned or operated by a political subdivision was 
operating a motor vehicle while responding to or completing a call for emergency medical care or 
treatment, the member was holding a valid commercial driver's license issued pursuant to Chapter 
4506. or a driver's license Issued pursuant to Chapter 4507. of the Revised Code, the operation of the 
vehicle did not constitute willful or wanton misconduct, and the operation complies with the 
precautions of section 4§11.03 of the Revised Code. 

(2) Except as otherwise provided in sections QILQZ and 3746.24 of the Revised Code, political 
subdivisions are liable for injury, death, or loss to person or property caused by the negligent 
performance of acts by their employees with respect to proprietary functions of the political 
subdivisions. 

A1 ' A1 A1 
http://codes.ohio.gov/orc/2744.02 , 09/24/2015



Lawriier - ORC - 2744.02 Governmental functions and proprietary fimctions of poliijcal s... Page 2 of 2 

(3) Except as otherwise provided in section 3746.21 of the Revised Code, political subdivisions are 
liable for injury, death, or loss to person or property caused by their negligent failure to keep public 
roads in repair and other negligent failure to remove obstructions from public roads, except that it is a 
full defense to that liability, when a bridge within a municipal corporation is involved, that the 
municipal corporation does not have the responsibility for maintaining or inspecting the bridge. 

(4) Except as othenlvise provided in section §l4L6_._g of the Revised Code, political subdivisions are 
liable for Injury, death, or loss to person or property that is caused by the negligence of their 
employees and that occurs within or on the grounds of, and is due to physical defects within or on the 
grounds of, buildings that are used in connection with the performance of a governmental function, 
including, but not limited to, office buildings and courthouses, but not including jails, places of juvenile 
detention, workhouses, or any other detention facility, as defined in section 2221,01 of the Revised 
Code. 

(5) In addition to the circumstances—described in divisions (B)(1) to (4) of this section, a political 
subdivision is liable for injury, death, or loss to person or pr'operty.when civil liability is expressly 
imposed upon the political subdivision by a section of the Revised Code, including, but not limited to, 
sections gag; and §§9_;§_7 of the Revised Code. Civil liability shall not be construed to exist under 
another section of the Revised Code merely because that section imposes a responsibility or 
mandatory duty upon a political subdivision, because that section provides for a criminal penalty, 
because of a genemi authorization in that section that a political subdivision may sue and be sued, or 
because that section uses the term "shall" in a provision pertaining to a political subdivision. 

(C) An order that denies a political subdivision or an employee of a political subdivision the benefit of 
an alleged immunity from liability as provided in this chapter or any other provision of the law is a final 
order. 

Effective Date: 04-09-2003; 2007 HB119 09-29-2007 
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2744.03 Defenses - immunities. 
(A) In a civil action brought against a political subdivision or an employee of a political subdivision to 
recover damages for injury, death, or loss to person or property allegedly caused by any act or 
omission In connection with a governmental or proprietary function, the following defenses or 
immunities may be asserted to establish nonliability: 

(1) The political subdivision is Immune from liability if the employee involved was engaged in the 
performance of a judicial, quasi-judicial, prosecutorlal, legislative, or quasi-legislative function. 

(2) The political subdivision is immune from liability if the conduct of the employee involved, other 
than negligent conduct, that gave rise to the claim of liability was required by law or authorized by law, 
or if the conduct of the employee involved that gave rise to the claim of liability was necessary or 
essential to me exercise of powers of the political subdivision or employee. 

(3) The political subdivision Is immune from lia_bllity’lf the action or failure to act by the employee 
involved that gave rise to the claim of liability was within the discretion of the employee with respect 
to poiicy—making, planning, or enforcement powers by virtue of the duties and responsibilities of the 
office or position of the employee. 

(4) The political subdivision Is immune from liability if the action or failure to act by the political 
subdivision or employee involved that gave rise to the claim of liability resulted in injury or death to a 
person who had been convicted of or pleaded guilty to a_cn'minai offense and who, at the time of the 
injury or death, was serving any portion of the person‘s sentence by performing community service 
work for or in the political subdivision whether pursuant to section £1_.()_2_ of the Revised Code or 
otherwise, or resulted in injury or death to a child who was found to be a delinquent child and who, at 
the time of the injury or death, was performing community service or community work for or in a 
political subdivision in accordance with the order of a juvenile court entered pursuant to section 
315; 19 or 2152.29 of the Revised Code, and if, at the time of the person's or child's injury or death, 
the person or child was covered for purposes of Chapter 4123. of the Revised Code in connection with 
the community service or community work for or in the political subdivision. 

(5) The political subdivision is immune from liability if the injury, death, or loss to person or property 
resulted from the exercise of judgment or discretion in determining whether to acquire, or how to use, 
equipment, supplies, materials, personnel, facilities, and other resources unless the judgment or 
discretion was exercised with malicious purpose, In bad faith, or in a wanton or reckless manner. 

(6) In addition to any immunity or defense referred to in division (A)(7) of this section and in 
circumstances not covered by that division or sections 3314.07 and @331 of the Revised Code, the 
employee is immune from liability unless one of the following applies: 

(a) The employee‘: acts or omissions were manifestly outside the scope of the employee's employment 
or official responsibilities; 

(b) The employee's acts or omissions were with malicious purpose, In bad faith, or in a wanton or 
reckless manner; 

(c) Civil liability is expressly imposed upon the employee by a section of the Revised Code. Civil liability 
shall not be construed to exist under another section of the Revised Code merely because that section 
imposes a responsibility or mandatory duty upon an employee, because that section provides for a 
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criminal penalty, because of a general authorization in that section that an employee may sue and be 
sued, or because the section uses the term "shall" in a provision pertaining to an employee. 

(7) The political subdivision, and an employee who is a county prosecuting attorney, city director of 
law, village solicitor, or similar chief legal officer of a political subdivision, an assistant of any such 
person, or a judge of a court of this state is entitled to any defense or Immunity available at common 
law or established by the Revised Code. 

(B) Any immunity or defense conferred upon, or referred to In connection with, an employee by 
division (A)(6) or (7) of this section does not affect or limit any liability ofa political subdivision for an 
act or omission of the employee as provided in section 2243.02 of the Revised Code. 

Effective Date: 04-O9~2003 
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IN man :0 mm 1/cs-ran. 
§l The legislative power of the state shall be vested in 
a General Assembly consisting of a Senate and House 
of Representatives but the people reserve to them- 
selves the power to propose to the General Assembly 
laws and amendments to the constitution, and to adopt 
or reject the same at the polls on a referendum vote 
as hereinsfier provided. They also reserve the power 
to adopt or reject any law, section of any law or any 
item in any law appropriating money passed by the 
General Assembly, except as herein utter provided; 
and independent of the General Assembly to propose 
amendments to the constitution and be adopt or reject 
the same at the polls. The limitations expressed in the 
constitution, on the power of the General Assembly to 
enact laws, shall be deemed limitations on the power 
of the people to enact laws. 

(1851, am. 1912, 1918, l953) 

[mm 11VB AND IIEPERBNDUM no AMEND consnrozrazv. 
§la The first aforestated power reserved by the people 
is designated the initiative, and the signatures of ten 
per centum of the electors shall be required upon a 
petition to propose an amendment to the constitution. 
When a petition signed by the aforesaid required num- 
ber of electors, shall have been filed with the secretary 
of state, and verified as herein provided, proposing an 
arnendrnent to the constitution, the full text of which 
shall have been set forth in such petition, the secretary 
of state shall submit for the approval or rejection of 
the electors, the proposed amendment, in the manner 
hereinafter provided, at the next succeeding regular or 
general election in any year occurring subsequent to 
one hundred twenty-five days after the filing of such 
petition. The initiative petitions, above described, 
shall have printed across the top thereof: “Amendment 
to the Constitution Proposed by Initiative Petition to 
be Submitted Directly to the Electors.” 

(1912, am. zoos) 

INITIATIVE AND Iwl-‘l'.lENI>l7M ID 1r)v,IcrIAJV.7. 
§lb When at any time, not less than ten days prior to 
the commencement of any session of the General As- 
sembly, there shall have been filedwith the secretary of 
state a petition signed by three per centum of the elec- 
tors and verified as herein provided, proposing a law, 

the full text of which shall have been set forth in such 
petition, the secretary of state shall transmit the same 
to the General Assembly as soon as it convenes. Ifsaid 
proposed law shall be passed by the GenemlAssembly, 
either as petitioned for or in an amended form, it shall 
be subject to the referendum. Ifit shall not be passed, 
or if it shall be passed in an amended form, or if no 
action shall be taken thereon within four months from 
the time it is received by the GmeralAssernbly, it shall 
be submitted by the secretary of state to the electors for 
their approval or rejection, ifsnch submission shall be 
dernanded by supplementary petition verified as herein 
provided and signed by not less than three per centurn 
of the electors in addition to those signing the original 
petition, which supplementary petition must be signed 
and filed with the secretary of state within ninety days 
alter the proposed law shall have been rejected by the 
General Assembly or afler the expiration of such term 
of four months, if no action has been taken thereon, or 
afier the law as passed by the General Assembly shall 
have been filed by the governor in the ofllce of the 
secretary of state. The proposed law shall he sub)-nit~ 
ted at the next regular or general election occurring 
subsequent to one hundred twenty»five days after the 
supplementary petition is filed in the form demanded 
by such supplementary petition which form shall be 
either as first petitioned for or with any amendment or 
amendments which may have been incorporated there- 
in by either hranch or by both branches, of the General 
Assembly. lf a proposed law so submitted is approved 
by a majority of the electors voting thereon, it shall 
be the law and shall go hrto effect as herein provided 
in lieu of any amended form of said law which may 
have been passed by the General Assembly, and such 
amended law passed by the General Assembly shall 
not go into etfect until and unless the law proposal 
by supplementary petition shall have been rejected by 
the electors. All such initiative petitions, Last above 
described, shall have printed across the top thereof, in 
east: of proposed laws: “Law Proposed by Initiative 
Petition First to be Submitted to the General Assem- 
bly.” Ballots shall -be so printed as to pennlt an afiir- 
mative or negative vote upon each measure submitted 
to the electors. Any proposed law or amaidmentto the 
constitution submitted to the electors as provided in 
section la and section lb, if approved by amnjority of 
the electors voting thereon, shall take cffectthirty days 
afler the election at which it was approved and shall 
be published by the secretary of state. If oonflicting 
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HALL, J. 

(11 1) Around noon on July 11, 2011, Miami Township poiioe oftlcem Jim Neer and 
Gregory Stites pursued fleeing burglary suspectAndrew Barnhart along streets in Miami 
Township and Washington Township while Deputy Chiefdohn DiPietro supervisedfrorn the 
police department. Deputy Tony Ball and Sergeant Daniel Adkins "of the Montgomery 
County Sheritfs Offioe were also providing assistance. The pursuit ended when the 
suspect pulled into the opposing trefiic lane and crashed head-on into the oncoming 
vehicle driven by Pamela Argebrite. The suspect was killed, and Argabrite was seriously 
injured. Argabrite tiled a negligence action against the live oifloers involved in the pursuit 
to recover damages for her injuries. 

ifi 2} The defendants all moved for sunimery judgment, contending that they are 
immune from liability under RC. 2744.03(A)(6)(b) of the Political Subdivision Tort Liability 
Act. which "provides immunity to employees of a political subdivision for acts that are not 
committed in a wanton or reckless manner," Anderson v. Masslllon, 134 Ohio St.3d 380, 
2012—0hlo-571 1, 983 N.E.2d 266. 1] 39. The defendants also contended that theywere not 
the proximate cause ofAigabrlte's injuries under the rule applied by this Court in Whitfield 
V. Dayton, 167 Ohio App.3d 172, 20fl6—OhiO—2917, 854 N.E.2d 532 (2d Dist)‘, which 
requires extreme or outrageous conduct by police otficers before proximate cause Is 
established in e pursuit where the injuries result from a crash by the pursued vehicle. The 
oounty oifieers also argued that they were not pursuing the suspect. Argabrite argued that 
the pursuit was wanton and reckless because the otficers engaged in a high-speed chase ._.j____§.j< 

‘ We note that l/l/hitfleld was effectively overruled. in part, on other grounds by Anderson v. Messlllon, 134 Ohio st.3d 380, at 11 29-31. 

THE COURT OF APPEALS OF OHIO SECOND APPELLATE DISTRICT 
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through commercial and residential areas during heavy traflic when the suspect was not 
violent and could have been later apprehended with a warrant. 

(ll 3} The trial oourtgranted the summary judgment motions on the proximate-cause 
issue. As to the county officers, the court concluded that no reasonable Juror could llnd that 
the conduct of either oflioerwes extreme or outrageous. 0ffl_cerAdkins. said the court. was 
not involved in the pursuit, and Officer Ball's tracking of the suspect was at a distance and 
at reasonable speeds, breaking oft well before the accident in lover of the Miami Township 
otfioers. As to the township officers, the trial court concluded that their conduct was 
reckless. but no reasonable juror could conclude that their conduct was extreme or 
outrageous. 

{1 4) Argabrite appealed; alleging in the sole assignment of error that the trial court 
erred by granting summary judgment. Our review of a summary judgment decision is de 
novo. Grafton v. Ohio Edison Ca., 77 Ohio SL3d 102, 105, 671 N.E.2d 241 (1996). This 
means we use the same standard that the trial court should have used, and we determine 
whether the evidence presents a genuine issue of tact for trial. Dupler v. Mansfie/dJoumaI 
Co. 64 Ohio St.2d 116, 413 N.E2d 1187 (1 980). The trial court's decision is not granted 
any deference by the reviewing appellate court. Brown v. Sclolo Cty. Bd. OICcmmrs.. 37 
Ohio App.3d 704, 711, 622 N.E.2d 1 153 (4th Dist.19ll3). Therefore, we could review and 
analyze whether the trial court's conclusion that Township officers Near and Stfles were 
reckless is supported by the record or. ifa genuine issue at recklessness is found, whether 
that behaviorwas the proximate cause of Barnharfs collision with the Argebrlte vehicle. it 
there is no genuine issue of either recklessness or proximate cause resulting from 
recklessness, than the officers are entitled to immunity under RC, 2744.03(A)(6). But we 
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need not, and do not, engage in that analysis at ihisjunciure because of ourdoterminallon 
that the no-proximateoause rule of Whitfield v. Dayton, requiring extreme oroulrageuus 
conduct, is disposltive at this appeal. 

(ti 5) Argabrite asks us to reconsider the proximate-cause nne applied in Whitfield. 
This rule comes from the Ninth Districts ‘no proximate cause" holding in Lewrs v. Bland: 
“i/Vilien a law enforcement officer pursues a fleeing violator and the violator injures a third 
many as a result of the chase. the oiTrcer’s pursuit is not the proximate cause of those 
injuries unless the circumstances indicate extreme or outrageous conduct by the officer, 
as the possibility that the violator will injure a third party is too remote to create liability until 
the officer‘s conduct becomes extreme.” 75 Ohio App.3d 453, 456. 599 N.E2d 814 (9th 
Dist.1991). We adhered to this holding in l/Vhltlield because we recognized it as 
‘established law" in Ohio. Whitfield, 167 Ohio App.3d 172, Z006-Ohlo—2917. 854 N.E.2d 
532, at 1] 59. “Ohio appellate districts, including our own," we said. "“ * ' apply the ‘no 
proximate cause‘ holding at Lewis to cases where" pursuits and in injury to innocent third 
parties or to occupants of the pursued vehicle without direct contact with a police vehicle.” 
Id. at 1[57, citing Jackson V. Po/and Twp., 1th Dist. Mahoning Nos. 96 CA 261. 97 CA 13, 
and 98 CA 105. 1999 VVL 783959 (Sept. 29, 1999): Pylyplv v. Parma, 8th Dist. Cuyahoga 
No. 85996, 2005-Ohio-8364; Shalkhauserv. Medina, 148 Ohio App.3d 41, 2002~Ol1io-Z22, 
772 N.E.2cl 129 (9th Dist); Heard V4 Toledo, Ell! Dist. Lucas No. L-03-1032, 
20(i3—Ohio-5191, 1 12 (rejecting an argument that Lowrs is "outdated, contrary to sound 
public policy and should no longergovem Ohlo cases"); and Sutterrin 4/. Barnard, 2d Diet. 
Montgomery No. .1320'l, 1992 WL 274641 (Oct. 6. 1992) (a previous case in which this 
district followed Lewis's approach). 

THE COURT OF APPEALS OF OHIO SECOND APPELLATE DISTRICT 
A9 A9



A10 

.5. 

(‘ll '6) According to Argabrite, the “no proximate cause‘ rule is the minority position . 

in this country: “The majority oijurisdictione. focusing on the importance of public safety, 
adopt the longstanding.‘ general rules of proximate causation in which a police officer may 
be liable for damages where his actions are a substantial factor in bringing about the end 
result, or at least when their conduct is reckless. courts that rejectthe ‘no proztimate cause 
rule’ have urged that using the majority standard increases public safety and is generally 
more consistent with the policies oi police agencies.‘ (Brief oi PIainiitf—Appeiiant. Pamela 
Argabrlte, 26). Argabrite also cites the dissenting judge in l/Vhitfleld. Judge Brogan, who 
disagreed with the "no proximate cause‘ rule, He agreed with the dissenting judge in. Lewis 
that the rule fails to recognize that “ ’multipie actors can combine to provide causation In 
a given instance.‘ " Whitfield at fi 118 (Brogan, J.. dissenting). quoting Lewis at 459 
(Cacioppo, J., dissenting). Judge Brogan agreed with the majority view. that if a piaintiti 
alleges police negligence in a pursuit. the issue of proximate cause should be considered 
simply a question effect.-Rather, we should seythamudge Brogan agraeswilh the majority 
view. He is the trial judge in this case, and in his suinmary~judgment decision he urges us 
to reverse Whitfield on this point.‘ 

(1 7) The "no proximate cause” rule is still the established law in this state. Since 
Whitfield. no Ohio court has questioned the rule, and at least one has rejected an argument 
not to follow it, see Perry V. Liberty Twp., 11th Dist. Trumbull No. 2012—T—0056, 
2013-Ohio-741, 11 18-21. We are not convinced thatthis is the case in which to reconsider 
the rule. 

(11 8) The remaining issue is whether the trial court applied the ‘no proximate cause" 
rule correctly in this case. To deterrnlne whether the police otficers‘ conduct was extreme 
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or outrageous in Whitfield we referred to the description of extreme and outrageous 
conduct adopted by the Ohio Supreme Court The conduct is " ‘so extreme In degree, as 
to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly 
intolerable in a civilized community. Generally, the case is one in which the reisitation of the 
facts to an average member of the community would arouse his resentment against the 
actor, and lead him to excialm. 'OLmegeousl“‘ " Yeager v. Local Union 20, Teamsters, 
Chaufrsurs, Warehousemen, & Helpers afAmerIca. 6 Ohio St.3d 369, 375, 453 N.E.zd 666 
(1983). quoting 1 Restatement of the Law 2d, Torts. Section 48, Comment it (1965). 
"Obviously, this is an exceptionally dllticuit standard to meet." l/Vhiitield. 167 Ohio App.3d 
172, 20D&0hlo-2917, B54 N.E.2d 532. at It 61. 

(11 9) "In a case decided on summary judgment, we must determine whether an 
issue of material fact remains to be litigated, whether the moving party is entitled to 
iudgment as a matter of law, and wtietherwhen viewing the evidence most strongly in favor 
of the nonmovlng party. reasonable mines can only reach a conclusion that is adverse to 
the nonmoving party." Snyder v. Ohio Dept of Natural Resources, Slip Opinion No. 
'2014—Ohi0-3942, 1[20, citing Civ.R. 56(0), and Temple V. Ween United, /170.. 50 Ohio St.2d 
317, 327, 364 N.E.2d 267 (1917). The evidence here is pnmarily the depositions of the 
defendant police officers plus the depositions and atlidavits of two experts retained by 
Argabrite. About the relevant facts the evidence shows no genuine dispute. The question 
here is whethera reasonable mind. viewing the evidence most strongly In Argabrite's lavor, 
could find that the conduct of any of the ofiicers was extreme and outrageous. that is. 
"atrocious. and utterly intolerable in a civilized society.“ 
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(11 10} At 11:37 am. on July 11 . 201 1, Sergeant Rex Thompson was sitting in his 
office at the Miami Township Police Department when he heard on his police radio dispatch 
that there was a burglary in progress in Washington Township. The suspects were 
identified as two blackmales who had just broken into a residence, taken some items, and 
were--leaving in a white vehicle without a (rant license plate. About 15 minutes later, the 
suspects’ vehicle was iurlherdoscribed as a white, older model “box style" Chevy Caprice, 
missing its huboaps. The suspects were said to be wearing white t-shirts and tleeino in the 
direction of interstate 675.

' 

{1} 11) Sergeant Thompson was the shill supervisor of the Miami Township police 
road patrol division that day and was in charge of all the Miami Township polloe oilicers 
and responsible for any police pursuits. Thompson let! his ofilce and got into his cruiser so 
that he could monitor the roadways nearby in the event the suspects’ vehicle drove past. 
Whiis Thompson monitored the roadway, he heard on the radio one of his patrol officers 
toll officer Gregory Stiles that the description of the car Involved in the burglary sounded

:

~ like a car last seen at a residence on Mardeli Drive. Thompson radioed Stites that he would 
meet him on Mardeil Drive to investigate. - 

(11 12) Thompson arrived firsl. Parked in the driveway et2037 Mardell Drive, he saw 
an older, white Chevy Caprice with no hubcaps. The drivefs side door was open and 

it 
someone was sitting in the drivers seat with a leg draped out the door. Thompson pulled 
into the driveway and parked his cruisers to 8 test behind the car. Meanwhile, Stites had 
arrived and pulled up to the curb. 

{1[ 13} Thompson got out and slowly approached the car, hoping to catch its 

occupant of!-guard. Thompson was within to tee! of the open driver's side door when the 
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person sitting in the driver's seat exited the car, talking on a cell phone. He startled when - 

he saw Thompson and Immediately turned around and got back into the car. Thompson, 
conoemed that the men might be attempting to get a weapon, drew his gun and started 
shouting at the man to stop. But he didn't stop, instead, he slammed the car door closed 
and started the engine. Thompson moved to within touching distance at the drivers side 
and continued to shout to the suspect through the open driver's side window. "Police. stop, 
don’t do it.” (Thompson dep. 21). The suspect didn't listen. He revved the engine, dropped 
the car into reverse, and tires spinning. slammed into Thompson's cruiser. The suspect 
then threw lhecar into drive and smashed into the brick garage in (mm of him. Again the 
suspect dropped into reverse and slammed into the cruiser. Suddenly, the passengenside 
door opened and a man, who Thompson had not seen, Ieapt out and started to run. At the 
same time, the suspect threw the car into drive and cranked the steering wheel to the right. 
its tires spinning. the car lure off a comer section of the brick garage and escaped down 
the side yard. The car drove through several back yards belore making it back to Mardell 
Drive. 

[1] 14) Thompson called in the license plate of the fleeing car.’ Then. since there 
were other offioers around, he tumed his attention to the fleeing passenger. Thompson 
found the men laying in the ravine behind the house. where the man had broken his leg. 
After calling tor medical assistance, Thompson stayed with the man and asked him the 
name of the driver, but the man relused to say. 

(1115) Miami Township police oiticer Jim Neerwason petrol a few blocks away from 
Mardell Drive when he heard the radio broadcast about the burglary and the white car on 
Merclell Drive. He headed that way. arriving on the streetiustfn time to see the cargolng 
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through the side yard. Neer lumed on his lights and sirens and told dispatch that he was 
in pursuit‘ Otlioer stites, parked in front of the liliardeil Drive house, joined Neer in the 
pursuit.

_ 

(1 16) John DrPletro was the Deputy Chief of Police for Miami Township. When the 
radio broadcast about the burglary went out. he was at the police service garage. initially, 
DiF-’ietro only heard a srnali portion of the information relayed over the radio as he was 
talking with people at the garage, and the radio did not have his full attention. DiPiatro did 
hear a transmission from Thompson stating that he was on patrol looking for the suspects’ 
vehicle. Then DiPietro thought he heard Thompson say that he had been hit. Shortly 
thereaiter, when DlPiotro heard Thompson say that he was outlet service, he started 
paying attention. DiPietro was not entirely sure what had just occurred, but based on what 
he had heard, he assumed -that some sort of violent encounter had taken place between 
Thompson and the suspect. After it became apparentto DiPietro that several oflicors were 
now pursuing the suspect, and that Thompson was out of service, DiPieiro realized that it 
was his duty, as the next highest ranking offioer listening to the radio. to assume control 
of the pursuit. which he did at 1 1:54 a.m. By then, DiPietro had left the service garage and 
was heading back to the police departrrrent. He began monitoring the pursuing oftioers' 
actions and asked them to keep calling out their locations and any other iniomretion. 
DiPietro’s intention was to have other officers get ahead of the pursuit and deploy Stop 
sticks to halt the suspect’: vehicle. He also asked dispatch to issue an alert to surrounding 
agencies. 

(1 17} From Mardeii Drive the suspect’: car headed south on Graceland Street and 
then east on State Route 725. At the Lyons Road intersection the light was red, and the 
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suspect stowed as he approadted the intersection before going into the opposing lane, 
through the red light. and north on Lyons Road. Near. then Stites. cautiously followed 
through the intersection. By the time Neer was on Lyons Road, the suspect was more then 
100 yards ahead oi him. At McEwen Road. the suspect stowed and turned south. As the 
suspect approached SR. 725, he slowed and waited for traiftc to ciearbeiora continuing. 
Near and Stites also slowed before prooeeding through the intersection, "inch[lng]'[their] 
way through it as well.” (Stiles ‘den. 39). captain Karen Osterfetd oi the Montgomery 
County Si-ieriifs Oftioe assisted by blocking westbound treitio from entering the S.R. 
726—MoEwen Road Intersection. 

m 13} Further south of S.R. 725. on McEwen Road. is the Montgomery county 
She-rifl’s Office Washington Township substation. Deputy Tony Ball was there when he 
heard over his radio that Miami Township oiiioers were headed into Washington Township. 
Bail got into his cruiser and headed north on MoEwen Road. Before he got to SR 725. a 
white carthat matched the description at the vehicle being driven by the suspect passed 
him in the opposite lane. traveling ‘faster than nonnal” and going into opposing lanes of 
travel. (Bell dep. 14-15). Bail could not see any police vehicles in pursuit, though he saw 
their lights in the distance and figured that they had gotten “held up" at an intersection. (Id. 
at 17). He decided to follow the suspectto at least keep eyes on it until the Miami Township 
oificers caught up. Bali hinted on his lights and siren, made a u—tum, and immediately 
turned off the lights and siren. At Spring Valley Pike intersection. Bail again turned on his 
lights and siren briefly and renewed the suspect West. Bali looked back to see whether the 
Miami Township officers were oiose enough so that he could "get out of their way," (Id. at 
22), as he was only trying to keep the suspect in sight and did not intend to pursue. They 
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hadn't caught up yet As he followed the suspect, Ball activated eilherhls lights or his lights 
and siren when he was passing vehicles or going through intersections in order to warn 
motorists that he and the Miami Township ofticers were coming through the area. Finally, 
Ball saw that the Miami Township police officers had caught up, so he began looking for 
a place to pull over to allow them to pass. Fearing that if he pulled over or tried to 
maneuver out of their way, they would followlhlm, Ball radioed theoifrcere to pass him 
when he was just east of Washington Church Road. When he pulled into the middle lane 
and slowed, Near and Stltes passed him. Ball continued weston Spring Valley Pike without 
his lights or siren. though he occasionally turned on his lights to pass a vehicle. 

{*1 19} After Near and Stiles paseed Ball, they accelerated becausethe suspect was 
now well ahead of them. They stowed as they crested a hill to see if the suspect had gone 
down a side street. but Neer saw the white car ahead of them. at the S.R. 741 intersection. 
The suspect slowed, orstopped, and waited fortmffrc lo ciear the intersection beinye going 
through a red light and turning south. 

(‘ll 20) Sergeant Daniel Adkins of the Montgomery County Sherifs Oflice heard the 
radio broadcast about the burglary while he was on patrol in Washington Township. While 
driving to the scene of the burglary, Adkins heard that the suspects had left the area in an 
older white car, so Adkins started driving around the general area. hoping to find it. when 
he heard over the radio that Miami Township offioers were in pursuit, Adkins began to 
follow the pursuit from the north. thinking that they might need him to assist In clearing 
intersections orto wait for the suspect to ties on foot. He worked his way over to SR. 741. 
reasoning that if the suspect went north on that road, he (Adkins) would need to help direct 
traffic because at that time of the day trafflc would be “horrendous.” (Adkins dep. 12). But 
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41. 
the suspect went south, and Adkins never saw him. 

(1! 21} When Neer reached the Spring Valley Pike and S.R. 741 intereeotlon. he 
‘ 

slowed. then stopped, and made sure no traltlc was conning In either dlrectlon before 
proceeding. Once on SR. 741. Neer accelerated in orderta tch up to the suspect, who 
was well ahead at him and cresting a hill near Waldruhe Park. Neel and Stltes lost slght 
otthe suspect until they orestad the sarne hill. When they caught sight of him again. they 
watched him move lefl into the opposing lane of traffic and crash l'read»on lnto Argabrite, 
The crash was announced over the radio at 11 :57 am. When Ball heard the 

announcement, he was stopped at a red llght at the SR. 741 intersection. When the light 
turned green. he turned on his lights and siren and responded to the crash to asslst. 

(11 22) Argabrlte contends that the pursuit was extreme or outrageous because the 
offlcers pursued at hlgh speeds through resldentlal areas. because the police olticera 
vloleted thelrrespectlve policles on motor vehlcle puisults. and because they knew who the 
suspeti was and could have arrested hlm with a warrant 

at 23) In all. the pursult covered just under 5 miles and lasted just under 7 mlnutes. 
The speed limits along the route ranged from 25 m.p.h. on Graceland Street to 45 m.p.h. 
on SR. 725 to 35 mph. on Spring Valley Road to 55 rn.p.h. on SR. 741. Ball estimated 
that while on McEwen Road he drove 45-50 mph. stiles teslilled that on Spring Valley 
Road, before he reached Washlngton Church Road, he was traveling at 4550 m.p.h. Neer 
teetlfled tht, after he passed Ball. he accelerated to between 80 and 80 m.p.h. because 
the suspect was now well ahead at hlm. stiles said that on SR. 741 he never went over 
70 mph. The weather durlng the pursult was clear, dry. and sunny. Near and Stiles both 
testified that the traffic during the pursuit was generally light‘ Stltes said that he was able 
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to negotiate it-without any problems._ Under the described circumstances, no reasonable 

juror could conclude that the oifir:ers' speeds during the pursuit were extreme or 

outrageous. 

In 24) The Miami Township Pursuit oi Motor Vehicles Policy allows an offioer to 
pursue a fleeing suspect who the ofiicer has probable cause to believe committed a 

burglary or felonious assault. (Miami Township Pursuit of Motorvehicies Policy, 41 ,2.B(C)). 

But the policy also states that “(lit the risk to the public from the initiation or oonlinuatinn, 

ofa pursuit outweighs the risk from not initiating the pursuit or discontinuation. the pursuit 

shall be terminated.’ (/d.). An officer “mustterrnlnate a pursuit" when "[t]ha risks to personal 
safety andlor the safety of others outweigh the dangers presented If the suspect is not 

apprehended" or when "[t]he identity of the offender is known and risk of escape poses less 

threat than risk from attempt to capture." (Id. at 41 .2.l3(C)(7)(b)(1)and (2)). An otfloer must 
also terminate a pursuh “when the probability of harm to the oilicer or general public is 

increased by the actions of the suspect vehicle," which occurs when "lilhe suspect vehicle 

travels into oncoming traflic” orwhen ‘lsipeeds increaseto a level unsafe for conditions.” 

(Id. at 41.2.B(C)(ti)(a)(1) and (4)). "According to the Montgomery County Sheriffs Oifice 

pursuit policy. the only offense for which a deputy may pursue a susped is a "felony 
involving the initiation or threatened infliction of serious physical harm.’ (General orders 

Manual. 5.1.4(A)(2) (5th Ed.)). 

(11 25} Even if it is assumed for the sake oi analysis that the otficers did violate their 

respective pursuitpaiicies. their canductwas not extreme orouirageous. The most that can 
he said of a violation oi‘ a "departmental poiicyanaubed furthe safety of the public” Is that 
it “may be relevant to determining the culpability of a course of oondudf Anderson. 134 
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Ohlo St.3d 380. 2012-Ohio—571 1, 9B3 N.E.2d 266, an] 37; see also Shalkhauser, 146 Ohio 
App,3d at 61, 772 N,E.2d 129 (saying, "a violation of an internal departmental procedure 
is irrelevant to the issue of whether appeilees' conduct constituted willful or wanton 
misconduct"). “ ‘Without evidence at an accompanying Knowledge that the violations "will 
in all probability result in injury." Febrey [l/. Mr.-Dona/d Village Police Dept. 1. 70 Ohio St.3d 
[361] at 356, 639 N.E.2d 31 [ (1994) ] evidence that policies have been violated 
demonstrates negligence at best.’ " Anderson at 1] 38, quoting O’Toole V4 Denihen, 118 
Ohio St,3d 374, 2008—0hlo-2574, 889 N.E.2d 505, 1] 92. Here, even if there is a factual 
question as to whether either Neer or Stiles violated their pursuit policy, there is no 
evidence to conclude that either knew that the violation would probably cause someone 
injury. Neer testified that he knew that under the pursuit policy he oould pursue a fleeing 
suspect who had committed a burglary or felonious assault. DlPlelro testified that he did 
not believe that any of the information thathe received from his oiitcers during the pursuit 
warranted iemrinating the pursuit. Although DlPietrt_1 never asked for the speeds at the 
vehicles, we note that. in all, he was in control of the pursuit for only about 3 minutes. with 
regard to Bali and Adkins not only is there is no evidence that either ofthem knew of any 
violation or their pursuit policy, butlfthere was a violation, there is no evidence that either 
knew that the violation would probably cause someone injury and. regardless of the 
standard applied, their actions were not the proximate cause of the eventual crash. Each 
of Argabrite’s experts states In his affidavit that the defendants intentionally disregarded 
their respective pursuit policies. (See MoDevltt Ati. 1i 5; Ashton Alt‘. 1] 6). This evidence, 
though, "does not create any issues of Iact, but merely states appellants position with 
respect to appeilees' culpability, which is a legal conclusion.” (Citation omitted.) (Emphasis 
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sin.) Shalklrauser at 51 . 

(1 26) Near and DiPlelra each lestlfled that he did not know who the suspect was 
until after the crash. But Stites knew early on. Three months earlier, the name white car 
had failed to stop for another oflioer. and Stiles and that otlieer discovered that the car was 
registered to Andrew Bamhalfs mother. One could speculate whether the oflioers should 
have discontinued the pursuit. and at what point that decision should be made. But that's 
not the right question here. The question is, was the pursuit extreme or outrageous? We 
do not think that a reasonable person could fairly say that it was. 

(‘ll 27) None of the officers’ conduct may fairly be characterized as "atrocious, and 
utterly intolerable in a civilized society." Certainly. nothing about Bali‘s or Adkins‘ conduct 
comes close. while one of Argabrite’s experts states in his afttdavll that Nears, stltes‘s, 
DiPielm's, and Balls oonduct was outrageous and unconscionable. (see McDevftt All. 1! 
5), such evidence. as we said above, states a legal conclusion. not a factual assertion. The 
trial court disagreed and so do we.

> 

(1; 28} Lastly. we need not address whether the officers are immune under [lie 
Political Subdivision Tort Liability Act. As we said in Whitfield, “since there must always be 
a causal connection between disputed conduct and an injury. a plaintiff would have to 
satisfy proximate-cause requirements even lfan oifir:er‘s conduct is wanton or reckless.” 
Whllfeld, 167 Ohio App.3d 172, 2006—0h|o—2917. 854 N.E2d 532. at 1144, The! issue is 
disposltlve.

‘ 

(‘ll 29) The sole assignment of error is overruled. 

(11 30) The trial court's judgment is amrmed. 
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WELBAUM. J., concurs. 
FROELICH, P.J.. dissenting. 

{1} 31) ldissent from the majority's conclusion that Whitfield v. Dayton. 167 Ohio 
App.3d 172. 2006«Ohlo'29l7, 864 N.E.2cl 532 (2d Dist), should continue to be followed. 

(‘ll 32} A claim for personal injuries requires theexistence of a duty, the delendanfs 
breach of that duty. and injury or damages that are proximately caused by that breach. 
Wallace v. Ohio Dept. of Commerce, 96 Ohio Staci 256. 2002-Ohio-4210, 773 N.E.2d 
1018, ‘ii 22. Without proximate cause, there can be no liability.

i 

(ti 33) Proxlmata cause is the law's distinction between the injury‘e cause in tact 
and causation tor which society holds an actor responsible.‘ The Supreme Court of Ohio 
has discussed proximate cause, stating: 

The term, "proximate cause," Is olten diltlwlt of exact definition as applied 
to the facts of a particular case. However. it is generally true that. where an 
origlnalactiswrongfulornegllgentand in anotural and continuous sequence 
produces a result which would not have taken place without the act, 
proximate cause is established. and the fact that some other act unites with 

2 Everything causes everything. As we stated In Didlerv. Johns. 114 Ohio App.3d 746, 684 N.E.2d 337 (zo Dist.1996): ’ 

In our universe. all events can be analyzed as caused by all other events. It is a weary truism now. thanks to the explorations of chaos theory. that “but for’ the flapping of a butterfly's wings in Mexico. Dorothy would never have been blown to 02. 
On the scale of human (not just physical) events. historical interactions have been thoroughly revealed and explored. In short. the "but for’ analysis casts a not so wide that conceivably all events are traceable to all other events. and the touchstone at individual responsibility sinks beneath a sea billowing with enumerable ocourrenoes all jostling each other. (Footnotes untitled.) Id at 753 (Young. J.). 
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the original act to cause injury does not relieve the initial offender from 
liability. 

Clinger v, Duncan, 166 Ohio St. 216, 222. 141 N.E.2d 156 (1967). An inluryls the natural 
and probable consequence oi an act ifthe injury complained of "could have been foreseen 
or reasonably anticipated“ from the conduct. Slrother V. Hutchinson, 67 Ohio St.2d 232, , 

287, 423 N.E.2d 487 (1981). 
‘ 

V

. 

{II 34) According to Lew/s V. Bland, 75 Ohio App.3d 454, 599 NE2d 814 (9th 
Dist.1991). and the cases that follow it. police officers must engage in “extreme or . 

outrageous conduct" before there can be proximate cause. id. at 456. This approach is 
contrary to traditional notions of proximate cause, which focus on the foreseeabillty of the 
consequence, not on the wrongfulness cf the conduct that produces the result 

Hi 35) Ohio's sovereign immunity statute sets forth standards imposing liability of 
govemmental entities and thairempioyees for wronglulccnduct. R.C, 2744.03(A)(6) grants 
employees of political subdivisions immunity from liability, unless any of three exceptions 
to that immunity applies. Anderson V. Massil/on, 134 Ohio Shad 380, 2012-Ohio-5711. 983 
N.E.2d 266, 11 21. Those exceptions are (1) the employee's acts or emissions were 
manifeslly outside the soope of the employee's employment or ofticial responsibilities; 
(2) the employee's acts or emissions were with malicious purpose, in badfalth. or in a 
wanton or reckless manner. and (3) civil liability is expressly imposed upon the employee 
by a section of the Revised Code. R,C. 2744.D3(A)(S)(a)-(cl. Thus. of relevance here, 
police officers involved in police chases have a duty not to proximately cause injury by 
acting maliciously, in bad faith. or in a wanton or reckless manner. R.C. 274-1.03(A)(6)(b). 
They are immune from suit, unless their actions were parfonned ‘with maiclous purpose, 
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in bad faith, or in a wanton or reckless manner.‘ Id. 

(11 36} As we stated in Moon V. Troiwaod Madison City Schs., 2014-Ohio-1110. 9 
N.E2d 541 (2d Dist): 

The terms "wanton" and "reckless" describe different and distinct 
degrees of care and are not interchangeable.‘ Anderson V. Massll/an, 134 
Ohio St.3d 380, 2012—Ohlo-5711,-983‘ N.E.2d 266. paragraph one of the 
syllabus. They are sometimes described “as being on a continuum, l,e., 

willlul conduct is more culpable than wanton. and wanton conduct is more 
culpable than reckless.“ id. at 1142 (Lanzlnger. J.. concurring In judgment in 
part and dissenting in part). 

Recklessness is a high standard. Rankin v. Cuyahogacty. Dept al 
Children and Family Sen/s., 118 Ohio SL3d 392, 2UU8~0hi0-2567. BB9 
N.E.2d 521, 1] 37. ‘Reckless conduct is characterized by the conscious 
disregard of or indifierenoe to 5 known or obvious risk of harm to another that 
is unreasonable under the circumstances and is substantially greater than 
negligent oonduct." Anderson al1l,34, adopting 2 Restatement of the Law 
2d, Torts, Section 500 (1965).

V 

Moan at 1] 20-21. 

(11 31) By requiring extreme and outrageous conduct to establish proximate cause 
(which is required for liability), Lewis usuips the legislative determination as to the type of 
conduct that is required of employees of political subdivisions for immunity from liability. 
Under Lewis. even if a police oflicer is reckless. the otfcer would still be immune from 
liability unless the conduct is extreme or outrageous. The argument that Lewis involves 
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“proximate cause‘ as opposed to "duty" could devolve into a historical or pedagogical 
discussion of duty versus proximate cause. See, e.g., Palsgraf v. Long Island R.Co.. 248 
N.Y. 339, 162 ME. 99 (1928). Suifioe it io say. the boltonrline concerning potential 

responsibility is the same. it may or may not be good public policy to require ‘extreme or 
outrageous” conduct lo remove immunity and impose liability upon police officers who 
pursue a iiéeing suspect. but that question has been decided byihe leg islaiure when it only 
required "reckless" conduct. 

(‘ii 38) if the legislature desired a different standard for immunity when police 
officers are pursuing fleeing suspects in their vehicles, ihe legislature could have expressly 

created such an exception. The Iagialalure has created an exception to political 

subdivision liability for negligent operalion of a motor vehicle when a police ofiicer ‘was 
operating a motor vehicle while responding to an emergency call and lhe operalion of the 
vehicle did not constitute willful or wanton misconduct." R.c. 2744.02(B)t1)(a), No specific 
immunity provision exists forpolioe offioers regarding iheirpursuit of a fleeing suspect other 
than that found in RC. 2744.03(A)(6)(h).

i 

(11 39) l concede that slave decisis weighs in favor of following vi/hilfield, which 
followed Lewis. However, Anderson has since clarified certain definitions regarding the 
degrees of care for purposes of the sovereign immunity staiule. Moreover, i believe ihal 

ill/hlilielnd was wrongly decided at the time. the decision defies practical workability, and 
abandoning the precedent would not cause undue hardship for those who have relied on 
It. See Wesifield Ins. Ca. V. Ge/atis. 100 Ohio St.3d 215. 2003«0hio~5849, 797 N.E.2d 
1256, 1| 48 (adopting a standard to determine when courts may vary from established 
precedent). 
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