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INTRODUCTION

This mandamus case originated in the Court of Appeals, Tenth Appellate District.
Relator/Appellee, James Cordell (“Cordell”), challenged the decision of Respondent/Appellant,
Industrial Commission (“commission”) that held Cordell was not entitled to temporary total
disability (“TTD”) compensation. The commission’s decision held that Cordell voluntarily
abandoned his employment by violating a written work policy, thereby barring him from
receiving TTD.

The Court of Appeals erred in substituting its judgment for that of the commission as to
the issue of voluntary abandonment. The court ignored the commission’s detailed analysis and
reliance on State ex rel. PaySource v. Indus. Comm., 10th Dist. Franklin No. 08AP-677, 2009
WL 3246775 (June 30, 2009), and inserted itself as the finder of fact, an action impermissible in
mandamus. Thus, the decision to grant a writ of mandamus to compel the commission to vacate
its finding of voluntary abandonment must be reversed.

STATEMENT OF THE CASE AND FACTS

Cordell was employed as a truck driver with Respondent-Appellant, Pallet Companies,
Inc. (“Pallett™), on February 16, 2012. While loading a truck, Cordell was standing on a dock
plate when the truck driver pulled forward, causing Cordell to fall between the dock and the
truck. (Stipulated Evidence at page 1; “S. ). As a result of his injury, Cordell filed a claim
with the Bureau of Workers’ Compensation (“BWC”), which was allowed for fracture of the
right tibia and fracture of the right distal fibula. (S. 4). Cordell was also awarded TTD
compensation from February 17, 2012, and continuing. Id. Pallett appealed that decision.

According to Pallett’s Alcohol and Drug-Free Workplace Policy, an employee must
submit to drug testing any time he is involved in a work related accident. (S. 7-8). In

accordance with the policy, Cordell was given a post-accident drug screen on the date of the
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injury. (S. 10-11). The results of the test were positive for marijuana metabolites and opiates
(morphine). (S. 10). Pallett terminated Cordell on February 22, 2012, as a result of the failed
drug screen. (S. 13).

On May 1, 2012, Pallett’s appeal of the claim allowance and award of TTD compensation
was heard by a District Hearing Officer (“DHO”), who affirmed the claim allowance for fracture
of the right tibia and fracture of the right distal fibula. However, the DHO further found that,
due to the violation of the drug free workplace policy and subsequent termination, Cordell is not
eligible for TTD as previously ordered by the Administrator. (S. 14-15).

On Cordell’s appeal, the matter was heard by a Staff Hearing Officer (“SHO”) on July 2,
2012, and the prior DHO order was vacated. (S. 16-18). The SHO again allowed the claim for
fracture of the right tibia and fracture of right distal fibula. However, the SHO was persuaded by
Cordell’s hearing testimony that the urine sample was taken in an unusual manner and may have
been contaminated. Cordell testified that that he had been passing monthly urine drug screenings
for years and was familiar with the protocol for such testing. He stated that his urine sample was
not given in a sterile container, but it was given in an open, hand-held urinal and transferred to
another container in his presence. Based on this testimony, the SHO questioned the validity of
the drug testing and ordered TTD compensation to be paid from February 17, 2012, through July
2,2012, and to continue. The SHO also noted the holding of State ex rel. Pretty Products, Inc. v.
Indus. Comm., 77 Ohio St.3d 5, 670 N.E.2d 466 (1996), and found that, because Cordell was
terminated after he was disabled by the injury, the termination could not amount to a voluntary
abandonment of employment. (S. 17).

Upon refusal of the commission to hear Pallett’s appeal (S. 45-46) and subsequent

Request for Reconsideration, the commission issued an Interlocutory Order. (S. 47-49).



Specifically, the commission found that the SHO order contained clear mistakes of fact and law
and was, therefore, vacated. The commission further ordered that the matter be set for hearing.

On October 23, 2012, the commission issued an order finding the SHO order contained a
mistake of law of such character that remedial action would clearly follow. Specifically, the
commission found that the SHO should have applied the holding in PaySource (S. 68). The
commission granted Cordell’s workers’ compensation application and allowed the claim for right
fracture of the tibia and right fracture of the right distal fibia. (S. 69). However, the commission
denied Cordell TTD compensation, finding that Cordell’s mere assertion that the urinalysis was
contaminated was neither credible nor persuasive. Id. The commission then found that Cordell
was terminated for violating a written company policy under circumstances that met all three
prongs of the test set forth by State ex rel. Louisiana-Pacific v. Indus. Comm., 72 Ohio St.3d 401,
650 N.E.2d 469 (1995), and, therefore, Cordell voluntarily abandoned his employment with
Pallett. The commission reasoned that the rule violation was the ingestion or use of marijuana,
and that offense occurred prior to the injury. Following the reasoning in State ex rel. PaySource,
supra, the commission found that Cordell had voluntarily abandoned his employment and was
not eligible for TTD compensation. (S. 70).

In mandamus, the Court of Appeals issued a writ as to the payment of TTD
compensation. The court’s magistrate reviewed various case precedents on this issue and
concluded: “The magistrate specifically notes that the PaySource case is the only case since
Gross I was decided in which an injured worker has been denied TTD compensation because
the injured worker tested positive for drugs during post-injury drug tests. However, this court

did not address the applicability of Gross II to the facts in PaySource. As such, the magistrate



cannot address and or explain the reasons why the decision in PaySource was reached.”
(Decision, q 45).

Both Pallet and the commission filed objections to the magistrate’s decision. The court
overruled Pallett’s objections and affirmed the magistrate’s issuance of a writ of mandamus. The
commission and Pallet have filed appeals as of right to this Court.

LAW AND ARGUMENT

Appellant's Proposition of Law No. 1:

Reliance on State ex rel. Gross v. Indus. Comm., 115 Ohio St.3d 249,

2007-Ohio-4916 without considering the decision in State ex rel. PaySource

v. Indus. Comm., 10th Dist. Franklin No. 08AP-677, 2009 WL 3246775

(June 30, 2009), creates bad public policy that rewards illegal behavior.

The court of appeals erred in discounting the commission’s finding of voluntary
abandonment under Louisiana-Pacific and PaySource and thereby creating bad public policy that
rewards illegal behavior. The evolution of the voluntary abandonment doctrine does not support
the court of appeals legal conclusion that a knowing violation of a workplace rule prohibiting the
use of illegal substances will not preclude eligibility for TTD compensation if the violation
occurred prior to any industrial injury or disability and was not the cause of the industrial injury.

In State ex rel. McCoy v. Dedicated Transport, Inc., 97 Ohio St.3d 25, 2002-Ohio-5305,

776 N.E.2d 51, this Court set forth an instructive history of the voluntary abandonment rule.

*** As initially conceived, the voluntary abandonment rule rested on the
presumption that eligibility for TTD compensation depended upon the claimant's
continued employment at the job where the injury occurred. This view was
rooted in State ex rel. Ramirez v. Indus. Comm._(1982), 69 Ohio St.2d 630, 23
0.0.3d 518, 433 N.E.2d 586, syllabus, where we held that “[u]nder R.C. 4123.56,
temporary total disability is defined as a disability which prevents a worker from

returning to his former position of employment.” (Emphasis added.)
Relying on this definition, the appellate court in State ex rel. Jones &
Laughlin Steel Corp. v. Indus. Comm._(1985), 29 Ohio App.3d 145, 147, 29 OBR
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162, 504 N.E.2d 451, declared that to be compensable, “the industrial injury must

not only be such as to render the claimant unable to perform the functions of his

former position of employment, but it also must prevent him from returning to
that position.” The court then reasoned as follows:

“[OJne who has voluntarily retired and has no intention of ever returning
to his former position of employment is not prevented from returning to that
former position by an industrial injury ***, A worker is prevented by an industrial
injury from returning to his former position of employment where, but for the
industrial injury, he would return to such former position of employment.
However, where the employee has taken action that would preclude his returning
to his former position of employment, even if he were able to do so, he is not
entitled to continued temporary total disability benefits since it is his own action,
rather than the industrial injury, which prevents his returning to such former
position of employment. Such action would include such situations as the
acceptance of another position, as well as voluntary retirement.” *** Id., 29 Ohio
App.3d at 147, 29 OBR 162, 504 N.E.2d 451.

In State ex rel. Ashcraft v. Indus. Comm._(1987), 34 Ohio St.3d 42, 517
N.E.2d 533, this court adopted the rationale of Jones & Laughlin and applied the

voluntary abandonment rule to a claimant's incarceration. The claimant in

Ashcraft argued that, unlike the claimant in Jones & Laughlin, he had no intention
of removing himself permanently from the job market. We found this distinction
to be inconsequential, however, reasoning as follows:

“The crux of this decision [Jones & Laughlin] was the court's recognition
of the two-part test to determine whether an injury qualified for temporary total
disability compensation. The first part of this test focuses upon the disabling
aspects of the injury, whereas the latter part determines if there are any factors,
other than the injury, which would prevent the claimant from returning to his
former position. The secondary consideration is a reflection of the underlying
purpose of temporary total compensation: to compensate an injured employee for
the loss of earnings which he incurs while the injury heals. *** When a claimant
has voluntarily removed himself from the work force, he no longer incurs a loss
of earnings because he is no longer in a position to return to work. This logic
would apply whether the claimant's abandonment of his position is temporary or
permanent.” Ashcraft, 34 Ohio St.3d at 44, 517 N.E.2d 533.

In State ex rel. Rockwell Internatl. v. Indus. Comm._(1988), 40 Ohio St.3d
44, 531 N.E.2d 678, we adopted the rationale of Ashcraft and Jones & Laughlin
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but clarified that only voluntary abandonment bars TTD compensation. We held
that “[w]hen a claimant's retirement is causally related to an industrial injury, the
retirement is not ‘voluntary’ so as to preclude eligibility for temporary total
disability compensation.” Id. at syllabus. We explained that “[t]his broader focus
takes into consideration a claimant's physical condition. It recognizes the
inevitability that some claimants will never be medically able to return to their
former positions of employment, and thus dispenses with the necessity of a
claimant's remaining on the company roster in order to maintain temporary total
benefit eligibility.” Id., 40 Ohio St.3d at 46, 531 N.E.2d 678.

At this point, the nature or character of departure became the pivotal

question in every case in which the claimant seeking TTD compensation was no
longer employed at the job where the injury occurred. Thus, for over a decade
following our decision in Rockwell Internatl., the recurrent controversy in these
cases involved the classification of various types of workplace departures as
“voluntary” or “involuntary.”  Accordingly, our attention then focused
exclusively on whether various methods of job termination, such as retirement,
layoff, firing, incarceration, or resignation, might properly be characterized as
voluntary so as to bar subsequent TTD compensation. See State ex rel. Cobb v.
Indus. Comm._(2000), 88 Ohio St.3d 54, 723 N.E.2d 573: State ex rel. Pretty
Products, Inc. v. Indus. Comm. (1996), 77 Ohio St.3d 5. 670 N.E.2d 466; State ex
rel. Smith v. Superior's Brand Meats, Inc. (1996), 76 Ohio St.3d 408, 667 N.E.2d
1217, Louisiana-Pacific Corp., 72 Ohio St.3d 401, 650 N.E.2d 469; State ex rel.
Sloman v. Indus. Comm. (1994), 71 Ohio St.3d 192, 642 N.E.2d 1101: State ex
rel. McGraw v. Indus. Comm. (1990), 56 Ohio St.3d 137, 564 N.E.2d 695; State
ex rel. Smith v. Indus. Comm._(1990), 50 Ohio St.3d 45, 553 N.E.2d 247, State ex
rel. Diversitech Gen. Plastic Film Div. v. Indus. Comm._(1989), 45 Ohio St.3d
381, 544 N.E.2d 677; State ex rel. Scott v. Indus. Comm._(1988), 40 Ohio St.3d
47,531 N.E.2d 704.

kkk

All forms of death and disability benefits provided by R.C. Chapter 4123
are intended to compensate “for loss sustained on account of the injury.” R.C.
4123.54(A). For purposes of compensability, a causal relationship must exist
between the employee's industrial injury and the loss that the requested benefit is
designed to compensate. We have stated repeatedly that “the purpose of
temporary total disability benefits under R.C. 4123.56 is to compensate for loss of
earnings ***” Ramirez, 69 Ohio St.2d at 634, 23 0.0.3d 518, 433 N.E.2d 586.
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More specifically, TTD benefits are designed “to compensate an injured
employee for the loss of earnings which he incurs while the injury heals.”
Ashcraft, 34 Ohio St.3d at 44, 517 N.E.2d 533. Thus, in order to qualify for TTD

compensation, the claimant must show not only that he or she lacks the medical

capability of returning to the former position of employment but that a cause-and-
effect relationship exists between the industrial injury and an actual loss of
earnings. In other words, it must appear that, but for the industrial injury, the
claimant would be gainfully employed.

McCoy at [ 13-20, 35.

In this case, the evidence indicates that, prior to his industrial injury or disability, Cordell
was using marijuana in violation of Pallet’s written work rule. There is no indication that such
use caused the injury. Thus, even absent the industrial injury, Cordell violated the employer’s
work rule and would have been terminated. The commission had some evidence and was in
conformance with law in determining that Cordell had voluntarily abandoned his employment
and was not eligible for TTD compensation.

The court of appeals, however, incorrectly relied on three decisions of this Court. In
Pretty Products the claimant had been injured in 1990 and, pursuant to a series of medical
excuses, was off work until March 1, 1991. Claimant did not return to work or provide the
employer with any further medical excuses, so was terminated. However, when the claimant
applied in June of 1991 for TTD benefits, she produced medical evidence that she was, in fact,
unable to return to her former position of employment from November 8, 1990, through at least
August 1, 1991. The commission granted TTD compensation. While this Court found the
commission’s reason to grant TTD compensation needed clarification, this Court did note the
evidence that indicated the claimant’s absences were due to the industrial injury. This Court
concluded that, if the commission found that the claimant had been fired because of her

industrial injury, a finding of involuntary abandonment would be sustained. Quoting State ex rel



Brown v. Indus. Comm., 68 Ohio St.3d 45, 48, 623 N.E.2d 55, 58 (1993), this Court noted, “[A]
claimant can abandon a former position or remove himself or herself from the work force only if
he or she has the physical capacity for employment at the time of the abandonment or removal.”
(Emphasis added).

In this case, Cordell voluntarily abandoned his employment when he violated Pallet’s
written rule against use of illicit drugs. Cordell’s violation occurred prior to the injury and
disability. The court of appeals, however, looked only to the time of Cordell’s actual removal by
Pallet and not to when the violation occurred. Thus, this sends a message that pre-injury illegal
behavior is rewarded and this creates bad public policy.

The court of appeals also cites to State ex rel. Gross v. Indus. Comm., 115 Ohio St.3d
249, 2007-Ohio-4916 (“Gross II’) to support its decision, but again failed to note that, in Gross
11, the termination from the workplace was causally related to the claimant’s injury. Indeed, the
entire point of Gross II was to reiterate that Ohio’s workers’ compensation scheme is “no fault”
in nature. Thus, the claimant’s actions, which caused his injury, could not preclude TTD
compensation, even if they were in violation of the employer’s rules. In the present case,
however, Cordell’s violation of the work rule was not the cause of his injury. Thus, Gross II is
not applicable.

The court of appeals also cited to State ex rel. Reitter Stucco, Inc. v. Indus. Comm., 117
Ohio St.3d 71, 2008-Ohio-499, 881 N.E.2d 861. Again, as with Pretty Products and Gross 1],
the Reitter Stucco decision does not contemplate the scenario that is before this Court. In Reitter
Stucco, the claimant was injured in 2003 and was receiving wages in lieu of compensation. In
April of 2005, the claimant was fired for comments he made about the company’s president.

Because the claimant was temporarily and totally disabled prior to the time of his action and



termination, he was found eligible for TTD compensation. Again, the situation is very different
than that in the present case.

This Court’s decision in Louisiana-Pacific is more to the point. In Louisiana-Pacific,
this Court looked to the timing of the abandonment and noted that, although the employer
formalized the separation, it was the claimant who had initiated it when he chose to engage in the
misconduct that caused the termination. This was an application of the long-held principle that
““one may be presumed to tacitly accept the consequences of his voluntary acts.” ” Louisiana-
Pacific, 72 Ohio St.3d at 403, 650 N.E.2d at 469, quoting State ex rel. Ashcraft v. Indus. Comm.,
34 Ohio St.3d 42, 44, 517 N.E.2d 533 (1987). See, also, State ex rel. Watts v. Schottenstein
Stores Corp., 69 Ohio St.3d 118, 623 N.E.2d 1202 (1993).

Here, this case concerns a situation in which the claimant’s actions that resulted in his
termination occurred prior to any injury or termination. The court of appeals failed to consider
other cases, specifically the holding in PaySource that have deviated from the holding in Gross II
and applied the voluntary abandonment doctrine to pre-injury conduct.

The court of appeals, by failing to consider the cases that applied the voluntary
abandonment doctrine to pre-injury conduct, creates bad public policy that rewards illegal
behavior. In cases where the claimant has ingested drugs and then had an accident, the drug
testing will always occur after the injury. As such, in these cases, the termination will also
always be after the injury occurred and most likely after the disability arose. However, it is
important to note that the work rule violation by the claimant is prior to the injury. Refusing to
consider pre-injury conduct and awarding TTD compensation simply creates bad public policy.

In fact, the claimant is rewarded for violating a policy that forbids illegal behavior

because, by the time the results of the drug test are received and the termination occurs, the



claimant may already be declared TTD. The commission, in its decision in this case, considered
this exact scenario and specifically stated that it questioned whether “Gross II contemplated its
holding being interpreted that an employee who tests positive for a drug test following a work
injury is still eligible for temporary total disability compensation. If that is the Court’s holding
in Gross II, then in the State of Ohio, a post-accident drug test is irrelevant and has no effect on
eligibility for temporary total disability compensation.” (Stip. 69-70). Therefore, there is a
compelling public policy argument that a shift in the application of the voluntary abandonment
doctrine should be considered as the current rationale will never support a basis for voluntary
abandonment in cases where terminations are based on a failed drug test. The focus should be on
the claimant’s action in committing a violation of the written work rule, not the time of the
employer’s action in terminating the claimant.

Here, Cordell voluntarily abandoned his position of employment, due to his ingestion of
drugs and knowingly in violation of the employer’s work rules. Thus, it is presumed he intended
the consequences of his voluntary acts. State ex rel. Louisiana-Pacific, 72 Ohio St.3d at 401.
That is, Cordell knew, based on his awareness of Pallet’s Alcohol and Drug-Free Workplace
Policy, he could be terminated if he violated company policy. Therefore, Cordell’s termination
was voluntary because he violated written policy that (1) clearly defined the prohibited conduct,
(2) had been previously identified by Pallet as a dischargeable offense, and (3) was known or
should have been known to Cordell. Thus, Cordell’s termination met the Louisiana-Pacific
criteria, precluding TTD compensation and the commission did not abuse its discretion in
denying Cordell TTD compensation. As such, the court of appeals erred in failing to apply State
ex rel. PaySource v. Indus. Comm., 10th Dist. Franklin No. 08 AP-677, 2009 WL 3246775 (June

30, 2009) and granting a writ in this case.
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Appellant’s Proposition of Law No. 2:

When the Industrial Commission had some evidence to support its order that

a claimant violated a written work rule thereby barring his receipt of TTD

compensation, a writ of mandamus is not appropriate.

A mandamus proceeding is not a de novo review of the evidence with the court
substituting its judgment for that of the commission. State ex rel. Mobley v. Indus. Comm., 78
Ohio St.3d 579, 584, 679 N.E.2d 300 (1997). To prevail, Cordell must show that the
commission abused its discretion by issuing an order that is not supported by evidence in the
administrative record. State ex rel. Elliott v. Indus. Comm., 26 Ohio St.3d 76, 78-79, 497 N.E.2d
70 (1986). An abuse of discretion has been defined as “not merely an error in judgment but a
perversity of will, passion, prejudice, partiality, or moral delinquency, to be found only where
there is no evidence upon which the commission could have based its decision.” State ex rel.
Commercial Lovelace Motor Freight v. Lancaster, 22 Ohio St.3d 191, 193, 489 N.E.2d 288
(1986). In this case, the commission’s decision was supported by such evidence. The court of
appeals erred in finding that the commission abused its discretion.

In finding that Cordell voluntarily abandoned his employment and was therefore not
entitled to receive TTD compensation, the commission’s October 23, 2012 order explained that it
relied upon the decision in PaySource. The facts in PaySource are similar to this case as the use
of marijuana, the violation of the work rule, was prior to the injury and resulting disability. (S.
68).

In PaySource, Shoemaker was fired from PaySource for a positive post-injury drug test,
but at the time he was fired, Shoemaker had not yet been released to return to his former position
of employment. The commission argued that State ex rel. Pretty Products, supra, would apply to

make the injured worker ineligible for TTD compensation. The court of appeals disagreed and
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found that the claimant did voluntarily abandon his employment and therefore was not entitled to
TTD compensation. As in PaySource, the commission found here that Cordell had voluntarily
abandoned his employment under the terms of the Louisiana-Pacific test as Cordell’s ingestion
of drugs, prior to the injury and resulting disability, was a violation of Pallett’s written work rule.
(S. 69).

The commission further explained its reasoning by distinguishing its holding from that in
Gross II on the basis that Cordell’s use of marijuana was not causally related to his injury.

In Gross (II), the work rule violation was the cause of the injury. The

Commission further questions whether the Court’s direction in Gross (II)

contemplated its holding being interpreted that an employee who tests positive for

a drug test following a work injury is still eligible for temporary total disability

compensation. If that is the Court’s holding in Gross (Il), then in the State of

Ohio, a post-accident drug test is irrelevant and has no effect on eligibility for

temporary total disability compensation. The Commission rejects this position as

Gross (II) did not contemplate or consider the effect of a positive drug test on

eligibility for temporary total disability compensation.
(Emphasis in original) (Stip. 70). The commission, in its decision, properly determined that
Gross Il was limited to situations where the work-rule violation was the cause of the injury.
Thus, it is clear that the commission not only relied upon some evidence to support its decision,
but it also explained its reasoning to support its decision to deny Cordell TTD compensation.
There is some evidence to support the commission’s decision, as the fact-finder, that Cordell
acted with utter disregard and violated Pallett’s drug-free work policy. This Court has stated that
“so long as there is some evidence in the file to support [the commission’s] findings and orders,
this Court will not overturn such.” State ex rel. Stephenson v. Indus. Comm., 31 Ohio St.3d 167,
170, 509 N.E.2d 946, 949 (1987).

In this mandamus action, the court of appeals impermissibly reweighed the evidence to

reach a conclusion different than that of the commission by finding that the commission should
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have relied upon a different case that would have supported a different conclusion. Yet, it is
undisputed that “questions of credibility and the weight to be given evidence are clearly within
the commission’s discretionary powers of fact-finding.” State ex rel. Teece v. Indus. Comm., 68
Ohio St.2d 165, 167, 429 N.E.2d 433, 435 (1981). The commission is the exclusive evaluator of
the weight and credibility of the evidence and reviewing courts cannot second-guess the
commission’s credibility determinations in mandamus. State ex rel. Pass v. C.S.T. Extraction
Co., 74 Ohio St.3d 373, 376, 658 N.E.2d 1055, 1058 (1996). The commission, as the trier of

fact, had some evidence to deny Cordell TTD compensation.

13



CONCLUSION

The court of appeals committed error in issuing a writ of mandamus ordering the
commission to vacate its finding of voluntary abandonment when the decision is in conformance
with law and evidence of record supports the commission’s decision. The commission acted
within its discretion to find that Cordell was not entitled to TTD compensation as Cordell
voluntarily abandoned his employment by violating the drug free workplace policy.
Accordingly, the commission asks this Court to overturn the court of appeal’s decision and deny
the requested writ.

Respectfully submitted,

MICHAEL DEWINE (0009181)
Ohio Attorney General

151 &isa (R CAMiller

LISA R. MILLER (0070398)

Assistant Attorney General

Counsel of Record

150 East Gay Street, 22nd Floor
Columbus, Ohio 43215

(614) 466-6696 —Tel.
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Lisa.Miller@OhioAttorneyGeneral.gov

Counsel for Respondent/Appellant,
Industrial Commission of Ohio
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

State ex rel. James F. Cordell,

Relator,
v. No. 13AP-1017
Pallet Companies, Inc. and (REGULAR CALENDAR)
Industrial Commission of Ohio,

Respondents.

DECISION

IW0LSAT
disacH!

Rendered on December 18, 2014 o

Craig E. Gould, for relator. .é =
7

Dinsmore & Shohl, LLP, Christen S. Hignett and Michael L. :’::Ef

Squillace, for respondent Pallet Companies, Inc.

Michael DeWine, Attorney General, Lisa R. Miller and
Cheryl J. Nester, for respondent Industrial Commission of

Ohio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

KLATT, J. _
{91} Relator, James F. Cordell, commenced this original action in mandamus

seeking an order compelling respondent, Industrial Commission of Ohio ("commission"),

to vacate its order denying temporary total disability ("TTD") compensation and to enter

Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Dec 18 12:31 PM-13AP001017

an order granting said compensation.
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{12} Pursuant to Civ.R. 53 and Loc.R. 13(M) of the Tenth District Court of
Appeals, we referred this matter to a magistrate who issued a decision, including findings
of fact and conclusions of law, which is appended hereto. Relying principally upon State
ex rel. Gross v, Indus. Comm., 115 Ohio St.3d 249, 2007-Ohio-4916 ("Gross IT") and State
ex rel. Ohio Welded Blank v. Indus. Comm., 10th Dist. No. 08AP-772, 2009-Ohio-4646,
the magistrate found that the doctrine of voluntary abandonmernt did not apply to bar
receipt of TTD compensation in a case involving a pre-injury infraction undetected until
after the injury. Therefore, the magistrate has recommended that we grant relator's
request for a writ of mandamus and order the commission to enter an order granting
relator TTD compensation.

{13} Respondent, Pallet Companies, Inc., has filed objections to the magistrate's
decision. In its first objection, Pallet argues that the magistrate erred by failing to apply
the legal principles discussed in State ex rel. Louisiana-Pacific Corp. v. Indus. Comm., 72
Ohio St.3d 401 (1995); State ex rel. McCoy v. Dedicated Transport, Inc., 97 Ohio St.3d
25, 2002-0hio-5305; State ex rel. Cobb v. Indus. Comm., 88 Ohio St.3d 54 (2000); and
State ex rel. PaySource USA, Inc. v. Indus. Comm., 10th Dist. No. 08AP-677 (June 30,
2009) (memorandum decision). We disagree.

{14} As indicated in the magistrate's decision, the issue raised in Pallet's first
objection is resolved by Gross II and this court's decision in Ohio Welded Blank. Relying

on Gross 11, this court expressly held that:

Gross II indicates that a pre-injury infraction undetected until
after the injury is not grounds for concluding claimant
voluntarily abandoned his employment.  Although the
infraction may be grounds for terminating relator's
employment, Gross II clarifies that it is not grounds for
concluding claimant abandoned his employment so as to

preclude temporary total benefits.

Ohio Welded Blank at { 20.
{15} Asnoted by the Supreme Court in State ex rel. Reitter Stucco, Inc. v. Indus.

Comm., 117 Ohio St.3d 71, 2008-Ohio-499, "even if a termination satisfies all three
Lowisiana-Pacific criteria for being a voluntary termination, eligibility for temporary total
disability compensation remains if the claimant was still disabled at the time the

Q0:Hyuy s- NVl 162
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discharge occurred." Id. at § 10. Therefore, Pallet's argument that Louisiana-Pacific and
MeCoy prelude relator's receipt of TTD compensation lacks merit.

{6} Nor does Cobb require a different result. As noted by the magistrate, the
application of the voluntary-abandonment doctrine to a pre-injury infraction undetected
until after injury is controlled by Gross II and Ohio Welded Blank, not Cobb. Cobb did
not involve a pre-injury infraction. Lastly, we are unpersuaded by Pallet's reliance on this
court’s decision in PaySource. Although PaySource does support Pallet's argument, we
note that PaySource was a memorandum decision that adopted a magistrate's decision to
which there were no objections. It does not appear that the applicability of Gross II was
even raised in PaySource. Moreover, in Ohio Welded Blank and State ex rel. Ohio
Decorative Prods., Inc. v. Indus. Comm., 1oth Dist. No. 10AP-498 (Sept. 15, 2011)

(memorandum decision), this court did not follow the magistrate's legal analysis in .
PaySource based upon Gross I, For these reasons, we overrule Pallet's first objection. fég:j
{17} Inits second objection, Pallet contends that the magistrate's decision runs ::?;‘::
contrary to public policy. Although Pallet's argument highlights a public policy issue, that ff’,‘i
issue is best addressed in the General Assembly or in the Supreme Court of Ohio. As an %f’—:
intermediate appellate court, this court is bound by decisions of the Supreme Court of ‘:é
Ohio. As previously discussed, Gross II is dispositive of the issue presented here. f:g_z

Therefore, we overrule Pallet's second objections.
{1 8} Following an independent review of this matter, we find that the magistrate

has properly determined the facts and applied the appropriate law. Therefore, we adopt
the magistrate's decision as our own, including the findings of fact and conclusions of law

contained therein. In accordance with the magistrate's decision, we grant relator's

request for a writ of mandamus.
Objections overruled; writ of mandamus granted.

DORRIAN and BRUNNER, JJ., concur.

Frankljn County Ohlo Court of Appeals Clerk of Courts- 2014 Dec 18 12:31 PM-13AP001017
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APPENDIX
IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DIST. RICT
State ex rel. James F. Cordell,
Relator,
V. No. 13AP-1017
Pallet Companies, Inc. and (REGULAR CALENDAR)
Industrial Commission of Ohio,
Respondents.
s
MAGISTRATE'S DECISION 22
Rendered on July 25, 2014 ',ﬁ; ;—;
Craig E. Gould, for relator. ‘_:_?—__i

Dinsmore & Shohl, LLP, Christen S. Hignett and Michael L.
Squillace, for respondent Pallet Companies, Inc.

Michael DeWine, Attorney General, Lisa R. Miller and
Cheryl J. Nester, for respondent Industrial Commission of

Ohio.

IN MANDAMUS

{99} Relator, James F. Cordell, has filed this original action requesting that this
court issue a writ of mandamus ordering respondent Industrial Commission of Ohio
("commission") to vacate its order which denied his request for temporary total disability

("TTD") compensation based on a finding that he voluntarily abandoned his employment

10 :ilHY 9~ NVF SHIZ-
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with his employer Pallet Companies, Inc. ("employer™), and ordering the commission to
find that he is entitled to that compensation.

Findings of Fact:
{910} 1. Relator sustained a work-related injury on February 16, 2012 when a

third-party truck driver pulled away from the loading dock on which relator was
positioned on a tow motor resulting in a fall from the dock plate to the ground. Relator's
workers' compensation claim is allowed for the following conditions:

Fracture tibia nos - closed, right; fracture shaft fibula - closed,
right.

{111} 2. While at the emergency room, a post-accident drug screen was ordered,
and the results were available on February 22, 2012. Relator tested positive for marijuana

metabolites and opiates, specifically morphine.
{§ 12} 3. The employer terminated relator effective February 22, 2012 for his

"Violation of Company Policy(;] Failed Post Accident Drug Screen."
{13} 4. In an order mailed March 5, 2012, the Ohio Bureau of Workers'

Compensation ("BWC") allowed relator's claim and granted him TTD compensation

- 2014 Dec 18 12:31 PM-13AP001017

beginning February 17, 2012.
{§ 14} 5. The employer appealed and the matter was heard before a district _“ :;

hearing officer ("DHO") on May 1, 2012. The DHO concluded that relator was not eligible G
to receive TTD compensation finding that he had violated the employer's drug-free work . o

place policy when he tested positive for marijuana and morphine.
{15} 6. Relator appealed and the matter was heard before a staff hearing officer

("SHO") on July 2, 2012. The SHO determined that TTD compensation was payable
despite the fact that relator had tested positive for marijuana and morphine after the

work-related injury. The SHO stated:

The Staff Hearing Officer notes the Employer's challenge to
the payment of temporary total compensation based on the
Injured Worker's termination from unemployment on
02/22/2012 due to a positive drug screen. The Staff Hearing
Officer was persuaded by the Injured Worker's testimony at
hearing that the urine sample taken at Wadsworth-Rittman
Hospital on the date of injury was performed in an unusual
manner and may have been contaminated. The Injured
Worker has been submitting to, and passing, monthly urine

Franklin County Ohio Court of Appeals Clerk of Courts
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drug screenings for years and knows the protocol for such
testing. The Injured Worker testified he did not provide his
sample to sterile container opened in his presence. Rather, his
sample was placed in an open, hand-held urinal and
transferred out of his presence to another container. The Staff
Hearing Officer finds the validity of the drug testing has been
brought into question.

Pursuant to the holding in State ex rel. Pretty Products, Inc. v.
Industrial Commission (1996), 77 Ohio St.3d 5, an Injured
Worker who is-unable to return to work at his former position
of employment cannot voluntarily abandon his former
position of employment. The Injured Worker was terminated
on 02/22/2012, after he was disabled by the injury in this
claim. Therefore, the termination does not amount to a
volutary abandonment of employment and does not
preclude the payment of temporary total compensation.

i

1LSNON

HOLSNT
16 :i1WY G- NYF 816~

{116} 7. The employer appealed on two grounds: (1) the SHO improperly relied=
on relator's testimony to find that the drug test was flawed, and (2) the SHO's reliance on ;-;:
State ex rel. Pretty Prods. v. Indus. Comm., 77 Ohio St.3d 5 (1996), was inappropriate ’::{
given the March 26, 2009 magistrate's decision in State ex rel. PaySource USA, Inc. v. "
Indus. Comm., 10th Dist. No. 08AP-677 (Mar. 26, 2009) (memorandum decision), ;.r:
recommending that this court find that the violation of an employer's drug-free policy
occurs prior to any work-related injury and constitutes proper grounds not only for
terminating an employee, but for denying payment of TTD compensation as well.

{{ 17} 8.1n an order mailed July 26, 2012, the commission refused the employer's

p* )

43S M
03 -1'7!\

"

appeal.
{§ 18} 9. The employer filed a request for reconsideration and, in an interlocutory

order mailed September 22, 2012, the commission determined that the employer had
presented sufficient probative evidence to warrant adjudication, vacated the July 26, 2012
SHO order, and set the matter for hearing.

{119} 10. The matter was heard before the commission on October 23, 2012. At
that time, the commission determined the employer met its burden of proving that the
SHO order contained a clear mistake of law by not applying this court's decision in
PaySource USA, Inc. Thereafter, the commission applied this court's decision in
PaySource, adopting the decision of its magistrate, and found that relator's ingestion of or
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use of marijuana was the offense for which he was terminated, and that offense occurred
prior to his termination on February 22, 2012. The commission discussed PaySource
noting that this court refused TTD compensation to an injured worker who tested positive
for drugs as a result of a post-accident drug screen because the court found that it was the
injured worker's ingestion of drugs prior to the injury that gave rise to the injured
worker's positive drug test and that the prohibited conduct could not have occurred
during any period of disability. The commission distinguished the facts from State ex. rel.
Gross v. Indus. Comm., 115 Ohio St.3d 249, 2007-Ohio-4916 (Gross I1), solely on grounds
that relator's ingestion of marijuana was not causally related to his injury. The
commission specifically found that Gross I was limited to situations where the work-rule

violation was the cause of the injury.
{20} 11. Since then, the BWC has issued an order declaring an overpayment of

TTD compensation. 2-;%
{9 21} 12. Relator has filed the instant mandamus action in this court. &;‘_:

Conclusions of Law: o
{9.22} For the reasons that follow, it is this magistrate's decision that this court 'ﬁ‘%

should issue a writ of mandamus, and TTD compensation should be awarded to relator. ==
{7 23} In order for this court to issue a writ of mandamus as a remedy from a 1?;

determination of the commission, relator must show a clear legal right to the relief sought
and that the commission has a clear legal duty to provide such relief. State ex rel.
Pressley v. Indus. Comm., 11 Ohio St.2d 141 (1967). A clear legal right to a writ of
mandamus exists where the relator shows that the commission abused its discretion by
entering an order which is not supported by any evidence in the record. State ex rel.
Elliott v. Indus. Comm., 26 Ohio St.3d 76 (1986). On the other hand, where the record
contains some evidence to support the commission's findings, there has been no abuse of
discretion and mandamus is not appropriate. State ex rel. Lewis v. Diamond Foundry
Co., 29 Ohio St.3d 56 (1987). Furthermore, questions of credibility and the weight to be
given evidence are clearly within the discretion of the commission as fact finder. State ex

rel. Teece v. Indus. Comm., 68 Ohio St.2d 165 (1981).

[Q:llWY 9- Nl 510%-
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{{24} It is undisputed that voluntary abandonment of the former position of
employment can preclude payment of TTD compensation. State ex rel. Rockwell
Internatl. v. Indus. Comm. (1988), 40 Ohio St.3d 44.

{125} In State ex rel. Watts v. Schottenstein Stores Corp., 68 Ohio St.3d 118
(1993), the court determined that a firing can constitute a voluntary abandonment of the
former position of employment because, although discharge is not necessarily consented
to, it often is a consequence of behavior that the claimant willingly undertook and may
take on a voluntary character.

{1’1 26} InState ex rel. Louisiana-Pacific Corp. v. Indus. Comm., 72 Ohio St.3d 401
(1995), the Supreme Court of Ohio was asked to determine whether an employee's
termination for violating work rules could be construed as a voluntary abandonment of
employment that would bar the payment of TTD compensation. In that case, the
employer was notified that the claimant had been medically released to return to work
following a period where TTD compensation was paid. When the claimant failed to report
to work for three consecutive days, he was automatically terminated for violating the
employer's absentee policy as set forth in the company's employee handbook.

{027} Thereafter, the claimant requested additional TTD compensation ande, =

[ A
[F ) v

argued that his termination constituted an involuntary departure from employment. S
However, the court found it difficult to characterize as “involuntary” a termination :“E,
= i

generated by the claimant's violation of a written work rule or policy that: (1) clearly 'E?x:"
Lo ]

-2 Byt
-

defined the prohibited conduct; (2) had been previously identified by the employer as a =-%
dischargeable offense; and (3) was known or should have been knowh to the employee. Y

{128} The principal set forth in Louisiana-Pacific Corp. concerning voluntary
abandonment is potentially implicated any time TTD compensation is requested by a
claimant who is no longer employed in a position held when the injury occurred. GrossII
at 116 citing State ex rel. McCoy v. Dedicated Transport, Inc., 97 Ohio St.3d 25, 2002-
Ohio-5305, 1 38. Nevertheless, a voluntary departure from the former position of
employment can preclude eligibility for TTD compensation only if it operates to sever the

causal connection between the claimant's industrial injury and the claimant's actual wage

loss. Id.

]
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{7 29} At the same time the commission and courts were applying the principles
from Louisiana-Pacific, courts began considering the implication of Pretty Prods., and
the cases which followed. Pretty Prods. explained that: "The timing of a claimant's
separation from employment can, in some cases, eliminate the need‘ to investigate the
character of departure. For this to occur, it must be shown that the claimant was already
disabled when the separation occurred." Id. at 17. As such, " ‘a claimant can abandon a
former position or remove himself or herself from the work force only if he or she has the
physical capacity for employment at the time of the abandonment or removal.'" Id.
quoting State ex rel. Brown v. Indus. Comm., 68 Ohio St.3d 45, 48 (1993). See als.o State
ex rel. OmniSource Corp. v. Indus. Comm., 113 Ohio St.3d 303, 2007-Ohio-1951
(concluding that a truck driver who was already disabled when terminated for losing his
driver's license as a result of a subsequent drunk driving conviction was not disqualified
from TTD compensation). .

{9 30} When the Supreme Court of Ohio applied the above principles to the facts in
Gross II, the court noted that the employee's violation of the work rule in that case
actually caused the employee's injury. In reconsidering its decision from State ex rel.
Gross v. Indu;e. Comm., 112 Ohio St.3d 65, 2006-Ohio-6500 ("Gross I"), where the
voluntary-abandonment doctrine was applied to deny TTD benefits, the court clarified
that "Gross I was not intended to expand the voluntary-abandonment doctrine." Gross I
at 1 15. The Supreme Court explained that: “Until the present case, the voluntary-
abandonment doctrine has been applied only in post-injury circumstances in which the
claimant, by his or her own volition, severed the causal connection between the injury and
loss of eafnings that justified his or her [temporary total disability] benefits." Id. "’I:he
doctrine has never been applied to pre-injury conduct or conduct contemporaneous with
the injury. Gross I did not intend to create such an exception." Id.

{131} In State ex rel. Reitter Stucco, Inc. v. Indus. Comm., 117 Ohio St.3d 71,
2008-0hio-499, the Supreme Court had the opportunity to address the two lines of cases.
The Supreme Court observed that the parties considered the two cases to be m.utually
exclusive. The employer argued that Louisiana-Pacific was dispositive, while the
claimant relied on Pretty Prods. However, the Supreme Court determined that Pretty
Prods. clarified Louisiana-Pacific so that the character of an employee's departure,

-1 331AY3S ¥IN0LSAD
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voluntary or involuntary, is not the only relevant element; instead, the timing of the

termination may be equally pertinent. Id. at f10. As the court explained:

Louisiana-Pacific and Pretty Prods. may each factor into the
eligibility analysis. If the three requirements of Louisiana-
Pacific regarding voluntary termination are not -met, the
employee's termination is deemed involuntary, and
compensation is allowed. If the Louisiana-Pacific three-part
test is satisfied, however, suggesting that the termination is
voluntary, there must be consideration of whether the
employee was still disabled at the date of termination.

Id. at 111.

{Y 32} Because the claimant in Reitter Stucco was medically incapable of returning
to his former position of employment at the time of his termination, the court concluded
that he was eligible to receive TTD compensation. As the court explained: "[A] claimant
whose departure is deemed voluntary does not surrender eligibility for temporary total
disability compensation if, at the time of departure, the claimant is still temporarily and
totally disabled." Id. at §10. Accordingly, even if the termination satisfies all three criteria
from Louisiana-Pacific and is considered voluntary, the claimant's eligibility for TID
compensation remains if the claimant was still disabled at the time the termination
occurred. Id. '

{9 33} In 2009, within three months of each other, this court released two
decisions, PaySource and State ex rel. Ohio Welded Blank v. Indus. Comm., 10th Dist.
No. 08AP-772, 2009-Ohio-4646, each of which dealt with factual situations similar to
those present in this case. William A. Shoemaker ("Shoemaker") and Steven Farr ("Farr")
both sustained work-related injuries. Pursuant to their employers' drug-free workplace
policies, both Shoemaker and Farr submitted to drug testing. Shoemaker's test was
positive for cocaine, and Farr's test was positive for marijuana. Both Shoemaker and Farr
were terminated from their employment for having violated their employers' policies, and
their employers argued that their violations constituted a voluntary abandonment of their
employment precluding their eligibility for TTD compensation. In both cases, the
commission awarded the employees TTD compensation, and the employers filed

mandamus actions in this court.

{10:11RY 8- HYE S0
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{] 34} In PaySource, decided June 30, 2009, the record indicates that Shoemaker
was "verbally notified * * * that he had tested "positive for cocaine’ and that ‘under our
Drug-Free workplace policy he would have to be terminated.! The February 5, 2008

verbal notification was later memorialized in a March 14, 2008 letter." In the SHO order

under review, the SHO stated:

Counsel for the employer indicated that the drug screen was
performed as a result of the injured worker being involved in
the workplace fall from the scaffold accident. The results of
the drug screen apparently became available and published
on 02/04/2008. As a result, the employer fired the injured
worker on 02/05/2008. Counsel for the employer indicated
that the employer fired the injured worker because he tested
positive for cocaine on the drug screen.

The employer argues that the injured worker therefore
voluntarily abandoned his former position of employment
when he ingested cocaine approximately three days prior to
the fifteen foot fell [sic] off of the scaffold while working.

The SHO rejected the employer's argument and stated as follows:

The employer admits that it fired the injured worker as a
result of testing positive on a drug screen. That drug screen
was performed after the injured worker had sustained his
compensable workplace injury, and after the injured worker
had become physically unable to return to his former position
of employment in fact; the employer admits that the post
accident drug screen was performed only because the injured
worker had sustained an on the job injury. The drug screen
and resultant firing arose out of the compensable work injury.

Upon review, this court accepted the magistrate's argument to the contrary:

Because it was found that the "drug screen” and the resultant
job termination occurred after the industrial injury
prevented claimant from returning to his former position of
employment, the commission concluded that the job
departure was involuntary.

Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Dec 18 12:31 PM-13AP001017

The commission's analysis of the timing of the termination is
seriously flawed because the commission inappropriately
viewed testing positive on the drug screen as the offense for
which claimant was terminated. Clearly, it was claimant's
ingestion or "use" of cocaine that was the offense for which
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claimant was terminated. The drug screen was only the
means employed to detect the use of the illegal substance.
Clearly, claimant's use of the prohibited substance occurred
prior to the industrial injury, and thus the prohibited
conduct could not have occurred during any period of
disability resulting from the industrial injury.

Page 22 of the employee handbook states that: "Employees
need to be aware that certain offenses, including but not
limited to use, possession, sale of illegal drugs * * *, will
normally result in immediate termination." That portion of
page 22 put claimant on notice that his admitted ingestion or
use of cocaine could result in job termination if the ingestion
or use were ever detected by a drug screen required at the
time of an industrial injury.

The magistrate further recognizes that Brosnan's March 14,
2008 letter memorializing the February 5, 2008 notification
of termination does not specify that claimant was being
terminated for "use." However, the letter does state that
claimant was being terminated "under our Drug-Free
workplace policy."

It is unreasonable under the circumstances to infer from
Brosnan's letter that use of cocaine as determined by the
drug screen was not the conduct that the policy prohibits and
for which Omni terminated employment.

12

{35} As a result, this court determined that Shoemaker was not entitled to TTD
compensation. However, the court never addressed the applicability of Gross IT or its

effect on the outcome.
{4 36} By comparison, in Ohio Welded Blank, decided September 8, 2009, after
receiving the positive results from the drug test, the employer met with Farr and informed

him that he was going to be terminated because he tested positive for marijuana. Later,

the employer sent Farr a letter indicating, in part:

Id. at 30.

[Oln October 24, 2007, you tested positive for an illicit

~ substance on a drug screen on September-—28; 2007.-This-—-
positive drug screen is a violation of the Company's

Substance Abuse Policy and in accordance with this policy
the Company is terminating your employment effective
September 28, 2007.

2
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{137} At the commission level, the employer argued that Farr had voluntarily

abandoned his employment; however, the commission applied the rationale from Gross II

and found that TTD compensation was payable:

Id. at 34.

{{ 38} Despite of the fact that the employer continued to argue that Farr ingested

marijuana sometime during the week preceding his injury and obviously violated the

A positive marijuana metabolite level was discovered during
routine post-accident testing which caused claimant to be
terminated after the disability due to the injury had begun.
As soon as he was physically able, claimant returned to work
with a different employer. This would rebut the contention
that claimant had abandoned the work force or otherwise
removed himself from employment voluntarily and
unrelated to the claim. The presence of a. prohlblted drug
level was discovered subsequent to the injury and after
disability from the injury existed independent of any drug
policy violation. Staff Hearing Officer finds no legal
precedent which would apply an abandonment of the
workplace theory to pre-injury behavior, discovered after the
injury, where the injury has caused disability independent of
the dischargeable defense. Pretty Products v. Industrial
Commission, (1996), 77 Ohio St.3d 5, and State ex rel.
Reitter Stucco, Inc. v. Industrial Commission, slip Opinion
no. 2008-Ohio-499-N0.2007-0060-submitted Nov. 27,
2007-decided Feb. 13, 2008, are followed. Claimant was
disabled due to the injury at the time of termination. The
cause of the termination is unrelated to the injury claim.
Since claimant was medically incapable of returning to his
former position of employment at the time of his dlscharge
Staff Hearing Officer concludes that he is eligible to receive
the temporary total disability compensation as ordered.

written work rule before his injury, this court applied Gross IT and stated:

Gross IT stated the voluntary abandonment doctrine had not
been applied to work rule violations preceding or
contemporaneous with the injury. Here even if we adopt
relator's position that the date of the infraction, not the date
of termination, determines application of the voluntary
abandonment doctrine, Gross IT indicates that a pre-injury
infraction undetected until after the injury is not grounds for
concluding claimant voluntarily abandoned his employment.
Although the infraction may be grounds for terminating
relator's employment, Gross IT clarifies that it is not grounds

13
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for concluding claimant abandoned his employment so as to
preclude temporary total benefits. The result is especially
compelling here, where the employer presented no evidence
to suggest the injury resulted from relator's being under the .
influence of drugs or alcohol. ‘cjcé_
s
L
Id. at 20. 3—'::5_
IS
{939} In PaySource, this court departed from the principles established by the‘;y;:-‘1
{ao]

Supreme Court of Ohio. Because this court did not address the applicability of Gross If%%

—

. : ) ) . o
and its effect on the outcome, this magistrate is unable to address and/or explain the:: o

reasons why this decision is contrary to other decisions addressing the same issue. —%

However, this court has not followed PaySource.

{1 40} In a decision rendered in September 2011, two years after both PaySource
and Ohio Welded Blank, this court followed Ohio Welded Blank and determined that the
injured worker who tested positive for marijuana during a post-accident drug test was
entitled to an award of TTD compensation. In State ex rel. Ohio Decorative Prods., Inc. v.
Indus. Comm., 10th Dist. No. 10AP-498 (Sept. 15, 2011), RandyS. Herron sustained
serious injuries when his ponytail was caught onto a rotating shaft of a grinding machine.
Herron tested positive for opiates and cannabinoids, and his employer argued that his
claim should be barred under R.C. 4123.54 because there was a rebuttable presumption
that Herron was intoxicated or under the influence of a controlled substance, not
prescribed by his physician, and the fact that he was intoxicated or under the influence of
a controlled substance was the proximate cause of his injury. A DHO found that R.C.
4123.54 did not apply and determined that TTD compensation was payable.

{{ 41} Herron's employer appealed and, at that time, conceded that the
requirements of R.C. 4123.54 had not been met. However, the employer continued to
argue that Herron's termination for violating the drug-free workplace policy constituted a
voluntary abandonment of his employment and rendered him ineligible to receive TTD
compensation. The SHO disagreed and, citing Gross I, Pretty Prods., and Reitter Stucco,
concluded that TTD compensation was payable. Despite the fact that the SHO found that
the employer did establish all three requirements of Louisiana-Pacific, by applying Gross
11, Pretty Prods., and Reitter Stucco, the SHO concluded that Herron's pre-injury
behavior did not foreclose the payment of TTD compensation.

AWy 9- Wi 8I0

20



OAl141 - R27

No. 13AP-1017 15

{9 42} In arguing otherwise, the employer contends that Ohio Welded Blank, Ohio

Decorative Prods., and State ex rel. Ohio State Univ. Cancer Research Hosp. v. Indus.
Comm., 10th Dist. No. 09AP-1027, 2010-Ohio-3839, are in contravention of Louisiana-
Pacific and the Supreme Court of Ohio's decision in State ex rel. Cobb v. Indus. Comm.,
88 Ohio St.3d 54 (2000). Relator points out that, in Cobb, the Supreme Court held that a
post-injury termination based upon a violation of an employer's drug policy can preclude
the payment of TTD compensation provided the three-prong test from Louisiana-Pacific
is demonstrated. For the reasons that follow, the magistrate finds that relator's argument
is not well-taken.

{4 43} First, Ohio Welded Blank, Ohio Decorative Prods. and Ohio State Univ.
Cancer Research Hosp. are not in contravention of Louisiana-Pacific. Instead, both this
court and the Supreme Court of Ohio have been very clear in explaining that Louisiana-
Pacific and Pretty Prods. can both be applied in certain circumstances. As such, even
where an employer demonstrates that the Louisiana-Pacific test has been met, the, =
injured worker may still be entitled to receive TTD compensation. In explaining how thfé.’;‘:
two lines of cases are to be applied, the Supreme Court specifically noted that botﬁ;.
Louistana-Pacific and Pretty Prods. may factor into the analysis. If the requirements ofn,c.;
Louisiana-Pacific are met, suggesting that the termination is voluntary, the commissione 'f:
and courts must still consider whether the employee was disabled at the date of-: &
termination. ~2

{9 44} Second, the employer's reliance on Cobb is misplaced. The Cobb case was

decided seven years before the Supreme Court of Ohio rendered its decision in Gross IT
and has not been applied in these circumstances since then. As such, it appears the
holding in Cobb has been rejected by the Supreme Court of Ohio in Ohio Welded Blank
and Ohio Decorative Prods.

{9 45} The magistrate specifically notes that the PaySource case is the only case
since Gross II was decided in which an injured worker has been denied TTD

Franklin County Ohio Court of Appeals Clerk of Courts- 2014 Dec 18 12:31 PM-13AP001G17

compensation because the injured worker tested positive for drugs during post-injury
drug tests. However, this court did not address the applicability of Gross II to the facts in
PaySource. As such, the magistrate cannot address and/or explain the reasons why the
decision in PaySource was reached. As this magistrate noted in Ohio Decorative Prods.,
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this court should continue to apply the law as pronounced by the Supreme Court in Gross
1. As the Supreme Court stated, the voluntary abandonment doctrine has never been
applied to violations of written work rules which precede or are contemporaneous with
the injury. If ingesting marijuana actually is a violation of the written work rule, the only -
employees at risk for being terminated for violating this offense are employees who
sustain compensable work-related injuries while working for their employer. Any other
employee who also ingested marijuana at the same time will not be terminated because
their "violation" will not be brought to light.

{{ 46} The employer emphasizes that TTD compensation can only be awarded
when the disability arising from the allowed conditions causes the employee to suffer a
loss of wages. The employer asserts here that relator's termination from employment for
violating the written work rule is the reason relator is without wages. In other words,o.i
employer asserts that the violation of the written work rule and subsequent terminationii %2

break the causal connection between the disability arising from the allowed conditions‘;éjiaj
' ) . >
and relator's lack of wages. For the reasons that follow, the magistrate disagrees. fjr;

™
{47} 1t is undisputed that relator was injured at work on February 16, 2012. EE,C:J':
Further, it is also undisputed that relator was immediately rendered temporarily totally T{:an
— =
)

disabled. In other words, the allowed conditions resulting from the work-related injury .. =

immediately prevented relator from working and caused him to suffer a loss of wages.
But for the injury, relator would have been able to continue working. Relator asserts that
it could have administered a random drug test that same day and, had relator tested

positive, he would have been terminated. Therefore, the employer argues that the causal

connection between the allowed conditions and the resulting loss of wages was severed.

{7 48} The magistrate finds that it is immaterial that relator would have been
terminated if the employer had subjected him to a random drug test, which he would have
faile.d‘ The employer did not subject relator to a random drug test. Here, the allowed
conditions which resulted from the workplace injury rendered relator unable to return to
his former position of employment and caused him to be without wages. Employers can
show a break in the causal connection if they can meet the burden of proof under R.C.
4123.54 and demonstrate that an injured worker was actually impaired by the drugs at the

time the injury occurred.
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{§ 49} In State ex rel. Smith v. Superior's Brand Meats, Inc., 76 Ohio St.3d 408,
411 (1996), the Supreme Court of Ohio recognized the possible abuse that may occur
where the termination of employment may result in the denial of TTD compensation for
the injured worker and stressed that it is "imperative to carefully examine the totality of -
the circumstances when such a situation exists." Especially here, where there is no
evidence that relator was under the influence of the drugs he ingested, the magistrate
finds that, while the employer certainly could terminate relator, the commission abused
its discretion when it found a voluntary abandonment and denied relator TTD

compensation.
{§ 50} This conclusion also follows the reasoning of other cases, including Ohio

State Univ. Cancer Research Hosp. (claimant returned to modified duty and while oF

working modified duty was terminated for his pre-injury violation of the employer's policy g _%
against harassment—TTD payable); and State ex rel. Nick Strimbu, Inc. v. Indus. Comm., 3:5;5
106 Ohio St.3d 173, 2005-Ohio-1386 (while claimant was off from work following hlsml—,
work-related injury, the employer learned that, pre-injury, he had violated the employer’
policy by falsifying his job application—TTD payable). Under the employer's theory, thes
pre-injury cases would also need to be reevaluated. :
{§ 51} Based on the foregoing, it is this magistrate's decision that this court should
issue a writ of mandamus ordering the commission to vacate its order which denied

relator TTD compensation and issue an order finding that relator is entitled to that
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compensation.

[S/ MAGISTRATE
STEPHANIE BISCA B j

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign as
error on appeal the court's adoption of any factual finding or
legal conclusion, whether or not specifically designated as a
finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically objects
to that factual finding or legal conclusion as required by Civ.R.

53(D)(3)(D).




