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STATEMENT OF FACTS
A. Relevant Factual Background

In 1952, The Cleveland Electric Illuminating Company® (“CEI”) installed a utility pole
(“Pole™) in Bainbridge Township, Ohio, an unincorporated township located in Geauga County,
Ohio, alongside what is known as Savage Road.? (Tr. at 286).% Sixty years later, while operating
his motorcycle while intoxicated, Mr. Link’s motorcycle struck the Pole and he was injured.*
Remarkably, Mr. Link blames the location of the Pole for his injuries; a Pole located off the
roadway that was installed, with statutory permission, in accordance with all applicable laws that
were in place at the time of its installation. (Tr. at 364).

Fifty-four years after the Pole was installed, the Bainbridge Township Board of Trustees
enacted a resolution to widen Savage Road. (Tr. at 567-68). The Geauga County Engineer
assisted with the plans. (ld.) Pursuant to those plans, CEIl was responsible for relocating, at its
own expense, approximately 40 poles. (Tr. at 448-49). CEI prepared plans for the pole
relocation and ultimately divided the project into two phases. (Tr. at 365, 578). After
completing the first phase, CEI determined that eight of the remaining poles, including the Pole
at issue, did not conflict with the project and, accordingly, did not require relocation. (Tr. at 365,
578). Specifically, before the project began, the Pole sat 8 feet from the edge of the road. (Tr. at
289). After the project, the Pole sat 6 feet 3.6 inches from the edge of the road, 8 feet 2.4 inches

from the outside edge of the white line and 8 feet 7.2 inches from the inside edge of the white

! FirstEnergy Service Company (“FESC”) (together, with CEI, “Appellants”) neither owned nor
maintained the Pole. (Tr. at 418).

% Savage Road runs adjacent to the hundreds of acres of undeveloped farmland. This land
became Geauga County Park District’s Frohring Meadows Park many years later in 1996. (Tr. at
286).

% Excerpts from the Trial Transcript (“Tr.”) that are cited herein are included in the Supplement
to Appellants’ Merit Brief (“Supp.”), a copy of which is being filed concurrently with this Brief.
* The Pole had been replaced at that same location in 1975. (Tr. at 286).



line. (Tr.at257).°> There were also numerous obstructions — in particular, mailboxes on four-by-
four posts and driveway pipes for drainage — that were closer to the edge of Savage Road than
was the Pole. (Tr. at 490).

The evidence at trial proved that while the County and the Township wanted the Pole
moved, CEI was not required to move it. First, Former County Engineer Robert Phillips testified
under oath in his deposition, and affirmed at trial, that CEIl was not required to relocate the Pole.
(Tr. at 553). Similarly, the Township did not believe that CEI lacked permission to leave the
Pole in its original location. Indeed, the Township took no legislative action to force CEI to
relocate the Pole. (Tr. at 584). In response to an e-mail from CEI after it had determined the
Pole did not need to be moved, the current County Engineer, Joseph Cattell, stated: “The project
is complete and therefore the issue with the poles is a Township matter and should be resolved
with them.” (Tr. at 275 and PIl. Ex. 44-17). The Township also consulted with the prosecutor
and the County Engineer and decided to open Savage Road with the Pole in its original location.
(Tr. at 555, 580).

There were no incidents involving the Pole for over half a century until the night of
October 8, 2010. On that evening, Douglas Link attended a birthday party his friends threw for
him at the Burntwood Tavern in Bainbridge Township, Ohio. (Tr. at 634-36). Mr. Link
consumed several beers during the evening and then departed on his motorcycle to ride home.
(Tr. at 643-44, 646-47). His wife followed behind in her automobile. (Id.) As he was riding his

motorcycle southbound on Savage Road, he was hit by a deer, after which his motorcycle left the

® By contrast, the pole at issue in Turner was two feet, five inches from the edge of the road and
three feet, nine inches from the edge of the white line of the road. (See Turner v. Ohio Bell
Telephone Co., 118 Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d 1158, 1 1).
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road and struck the Pole. (Tr. at 651-52). Mr. Link’s blood alcohol count was almost three times
the legal limit. (Tr. at 1431).
B. Relevant Procedural History of the Litigation

During the litigation, CEI filed a Motion for Summary Judgment arguing that it was
entitled to judgment as a matter of law based on the Court’s decision in Turner precluding a
finding of liability against a utility when a vehicle hits a pole if: (1) the utility company obtained
all necessary permission; and (2) the pole did not interfere with the usual and ordinary course of
travel. (Supp. at 1). CEI argued in its Motion that R.C. 8 4931.03(A) afforded permission to
place and maintain the Pole in its then-present location, and that there was no other applicable
law that required it to obtain any other permission. (Id.) The Trial Court denied CEI’s Motion
on October 7, 2011.° (Appendix (“Appx.”) at 71).

CEl filed a Motion for Reconsideration asking the trial court to reconsider its ruling on
the Motion for Summary Judgment based on the Trial Court’s misapplication of the clear rule of
law established by the Court in Turner. (Supp. at 12). CEI also based its Motion on the fact that
another Judge in the Cuyahoga County Court of Common Pleas granted a similar dispositive
motion on Turner grounds only weeks after the Trial Court below issued its decision. (Id.) The
Trial Court granted the Motion on March 15, 2012 but declined to alter its decision. (Appx. at
72). After the Links filed an Amended Complaint adding FESC to the litigation, both CEI and
FESC filed renewed Motions for Summary Judgment. The Trial Court again denied both

Motions on November 20, 2012. (Appx. at 73, 74).

® FirstEnergy Corp., a co-defendant in the litigation below, also filed a motion for summary
judgment, which the trial court denied. (Appx. at 71). FirstEnergy Corp. is no longer a party to
this litigation after the Trial Court directed a verdict in its favor at trial. (Appx. at 76).
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The trial commenced on January 23, 2012. At the close of evidence, the Trial Court
directed a verdict in favor of Appellants on the Links’ claim for punitive damages based on the
Links’ inability to demonstrate that Appellants were “aware that [their] conduct had a great
probability of causing substantial harm” in light of the fact that thousands of cars traveled on the
roadway at issue each day and that there had only been one accident involving the Pole. (Appx.
at 76, Tr. at 1542-43). The jury rejected the Links’ negligence claim but found in their favor on
the claims for qualified nuisance and loss of consortium. (Appx. at 76). The Trial Court denied
Appellants’ Motion for Judgment Notwithstanding the Verdict, based on Appellants’ argument
that the Links failed to produce any evidence that they failed to comply with any law, ordinance,
or necessary permission as required by Turner, on July 26, 2013. (Appx. at 78, Supp. at 21).
After the initial appeal was dismissed for lack of a final and appealable order, the Trial Court
issued a nunc pro tunc order on April 18, 2014 setting forth the jury’s judgment at trial. (Appx.
at 76).

On appeal, the Eighth District Court of Appeals reversed the trial court’s decision to
direct a verdict in favor of Appellants with respect to the Links’ claim for punitive damages and
affirmed the jury’s award in favor of the Links on their claim for qualified nuisance and loss of
consortium.  (Appx. at 40 (“Link”)). Rather than apply the plain language of R.C. 8
4931.03(A)(1) and follow Turner, the Eighth District instead held that CEl did not have
permission to leave the subject pole in its then-present (and long-standing) location. (1d.) In so
holding, the Eighth District relied not on any legislative action but on letters written by the

County Engineer’s office commenting on the location of the poles. (1d.)
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ARGUMENT
PROPOSITION OF LAW NO. I: The statutory permission granted to utilities by R.C. 4931.03
to maintain poles in the unincorporated area of an Ohio township satisfies the “any necessary

permission” requirement of Turner absent legislative action by a governing public authority to
revoke or cancel the statutory permission.

A. This Court’s Turner Decision Followed Long-Standing Ohio Law Granting
Permission to Utilities to Place Poles in Unincorporated Townships.

Since at least as early as 1938, the Ohio Legislature has provided a mechanism for
utilities to place their poles alongside public roads and highways outside of municipal areas.
(See Ohio Gen. Code § 9170-1, Supp. at 34). In sections 4931.03(A)(1) and 4933.14(A) of the
Ohio Revised Code, the General Assembly expressly granted Ohio utilities permission to
construct and erect poles upon and along the public roads and highways within the
unincorporated area of Ohio townships. (See R.C. §§ 4931.03(A)(1), 4933.14(A)).” That
express permission is, by statute, conditioned on only two things: (1) the poles must be
“constructed so as not to incommode the public in the use of the roads or highways,” (R.C. 8§
4931.03(A)(1)); and (2) the utility must comply with “any other applicable law” to the extent
such law exists. (R.C. § 4931.03(B)(2)). Remarkably, neither condition is at issue here; the
Eighth District did not hold that the pole “incommoded” the public, nor did it hold that
Appellants had not complied with any applicable law. Instead, it incorrectly held that CEI did

not have permission to maintain the pole where it was and had been located for decades.

" At all times relevant to this matter, Ohio Revised Code Section § 4931.03(A)(1) granted
permission to a telephone company to construct telecommunications lines or facilities (including
poles) upon and along the public roads and highways within the unincorporated area of an Ohio
Township provided that “they [do not] incommode the public in the use of the roads or
highways.” (See R.C. 8§ 4931.03(A)(1)). Revised Code Section 4933.14(A) extends the
permission granted under R.C. § 4933.14 to electric companies. (See R.C. § 4933.14(A)).
Savage Road, on which the Pole is located, is a Township Road located in the unincorporated
area of Bainbridge Township, Ohio. (Tr. at 236).
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In 2008, this Court in Turner affirmed the well-established procedure set forth by the
Ohio Legislature at least 70 years prior. Turner held that, in addition to placing the pole such
that it does not “interfere with the usual and ordinary course of travel[,]” a utility cannot be held
liable as a matter of law if the utility “obtained any necessary permission to install the pole . . .”
when the pole was placed. (Turner, 118 Ohio St.3d 215, { 21 (emphasis added)).® This holding
tracked the statutory language of R.C. 88 4931.03(A) in that the utility was required to both
ensure that its poles did not incommode the traveling public and comply with any other
applicable laws. The “any necessary permission” (emphasis added) language recognizes that in
certain circumstances (such as in this case) no permissions other than the statutory permission
under R.C. § 4931.03(A) may be required because neither the township, the Ohio Legislature,
nor any other governmental body enacted any legislation, ordinance, regulation, or rule requiring
permission to be obtained for the Pole. The General Assembly relieved both unincorporated
Ohio townships and public utilities of the need for a permitting system or to obtain easements by
going home to home or property by property by providing expressly that a public utility may
locate its poles alongside roads within the unincorporated areas of Ohio townships so long as
they do not incommode the road.

B. Absent an Applicable Law or Ordinance Otherwise Requiring a Utility to

Obtain Permission, a Utility’s Compliance With R.C. § 4931.03 in Placing a Pole
Satisfies the Permission Requirement of Turner.

A utility that places a pole pursuant to R.C. § 4931.03(A) complies with the Turner
requirement that it obtain “any necessary permission” when no other permission is necessary or
required pursuant to statute, ordinance, or law. Of course, the analysis over a utility’s decision to

locate a pole in an unincorporated township does not end at compliance with R.C. § 4931.03(A).

® In so holding, this Court reversed the Eighth District Court of Appeals’ decision establishing its
own preferred method for review of utility pole placement. The Eighth District Court of Appeals
attempted to resurrect this method in Link.
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Should any governmental entity when an unincorporated township becomes incorporated or
otherwise wish to impose a supplemental permission requirement above and beyond R.C. 8
4931.03(A) on utilities when placing and maintaining poles, and it passes an ordinance or
regulation that obligates a utility to obtain a permit or other form of permission, the permission
granted by R.C. § 4931.03(A) will not be sufficient. (See R.C. § 4931.03(B)(2); Toledo Edison
Co. v. Bd. of Defiance County Comm’rs, 3rd Dist. No. 4-13-04, 2013-Ohio-5374, 4 N.E.3d 458
(where county commissioners held a hearing and enacted a resolution ordering the utility to
move the poles in question, the utility was obligated to comply with the resolution)).

No governmental entity took such action here. There is no requirement anywhere in the
Ohio Revised Code, or elsewhere under Ohio law, that utilities must affirmatively obtain
separate permission to install utility poles in the unincorporated area of Ohio townships, and
neither Appellees nor the Court of Appeals ever cited any such applicable requirement.
Bainbridge Township did not pass an ordinance or resolution requiring CEI to move the subject
pole or to obtain some additional permission for its location. The Court of Appeals cites two
statutes for the proposition that road projects are supervised by county engineers. (See Link at
19 (citing R.C. 88 5543.09(A) and 5571.05)). However, the broad supervisory power conferred
by those statutes is not a formal enactment by a public official requiring approval of, or
permission for, utility pole placement and maintenance. The County Engineer’s mere expression
of “disapproval” does not carry with it the force of law that would have required CEI to move its
pole in any event. Moreover, the County Engineer testified at trial that CEIl was not required to

move the pole and there was no testimony to the contrary.
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C. The Negative Impact of the Court of Appeals’ Decision is Far-Reaching and
Contradicts Both this Court’s Turner Decision and Ohio Law.

The Court of Appeals failed to recognize that R.C. § 4931.03(A) grants permission to
utilities to install and maintain poles in the unincorporated area of Ohio townships. (See Link at
1 24). Instead, citing no authority, the Court of Appeals held that letters from the County
Engineer (who testified that he could not require CEl to move its poles (see Tr. at 553))
expressing concerns about the location of the pole constituted “disapproval” that required the
pole to be moved and was the equivalent of an ordinance or law passed by a governmental entity
in its official capacity. (See Link at ] 20-23).

This result stands Ohio law on its head. Under the Eighth District’s ruling, a letter of
complaint from any elected official can effectively undermine the will of the General Assembly
and vitiate permissions expressly granted by the General Assembly. The Court of Appeals
offered no cogent rationale for such a result, which is foreign to Ohio law. Mere “disapproval”
by a public official does not carry the force of law as did, for example, the resolution passed in
Toledo Edison which expressly required that the utility move its poles. (See Toledo Edison at
51). Moreover, “public officials are permitted to take official action only in open meetings.” (In
re Removal of Robert Kuehnle, 161 Ohio App.3d 399, 2005-Ohio-2373, 830 N.E.2d 1173, 1 126;
see also State ex rel. Saxon v. Kienzle, 4 Ohio St.2d 47, 48, 212 N.E.2d 604 (1965) (action by
single member of a board cannot constitute an official action of the board absent express
authorization by statute or the board)).

The Court of Appeals’ decision undermines Ohio’s system of government by vesting
local officials with the power, through letters of protest with no force of law, to abrogate acts of
the General Assembly. Under the Eighth District’s ruling, whatever certainty and predictability

that Ohio’s statutes afford the public (be they utilities, other entities, or individuals) are gone. In
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this case, the resulting uncertainty means utilities will not know whether they can rely on the
permission granted in R.C. § 4931.03(A) if it can be vitiated by the stroke of a non-legislative
pen. Moreover, the permission granted by R.C. 8 4931.03(A) benefits not only the utilities
seeking to place and maintain poles, but also hundreds of Ohio’s unincorporated townships,’
many of which likely do not have existing permitting requirements or the personnel to process
them. If this Statute is ignored, those townships will need to develop and enforce an after-the-
fact permitting process, all of which will create a monumental burden on townships, public
utilities, and the public in general.

When applied to other commercial permissions or individual privileges granted by the
General Assembly, the impact on Ohio would be devastating. Utilities should not be compelled
(as they surely would be under the Eighth District’s view) to undertake a costly and burdensome
survey of the poles and other items that are in the areas surrounding the tens of thousands of
miles of roadways in hundreds of Ohio’s unincorporated townships in order to determine
whether permission is needed beyond R.C. § 4931.03(A) to maintain existing items in the
location in which they were originally placed and have remained for decades. More problematic
(and ironic) under the Eighth District’s ruling is that the survey’s results could be rendered
worthless at the whim of a single local elected official. Allowing this forfeiture of statutory
permission granted by the General Assembly is tantamount to a deprivation of due process of
law.

Should the utility conducting such a survey be unable to determine whether permission

exists, the hardware in the area surrounding the public roadway may need to be relocated, which

® The Ohio Township Association estimates that there are approximately 41,000 miles of public
roadways in Ohio’s 1,308 unincorporated townships. (See Ohio Township Association,
http://www.ohiotownships.org/about-us-overview, accessed 10/21/2015).
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in many cases would require the utility to procure easements from private landowners or obtain
the right to use the land through eminent domain pursuant to Chapter 163 of the Ohio Revised
Code. However, if the utility is not able to obtain an easement from a private landowner, the
utility will be faced with the choice of: (1) removing its pole entirely (and terminating service to
the public); (2) leaving the pole in its present location and exposing itself to liability under the
Court of Appeals’ decision in Link; or (3) dragging countless Ohio citizens into court to respond
to the utility’s attempts to invoke eminent domain.

This Court and the people of Ohio have an interest in having Courts of Appeals refrain
from disregarding, or rewriting, statutes, and in particular, imposing burdens not required by a
statute. (See, e.g., Hubbell v. City of Xenia, 115 Ohio St.3d 77, 873 N.E.2d 878, 2007-Ohio-
4839 (reversing the Court of Appeals’ interpretation of a section of the Ohio Revised Code);
Christe v. GMS Management Co., Inc., 88 Ohio St.3d 376, 726 N.E.2d 497, 2000-Ohio-351
(same)). The rationale for Ohio’s highest Court intervening here is embodied in the proposition
that “[a] [n]ovel question[] of law or procedure appeal[s] not only to the legal profession but also
to this court’s collective interest in jurisprudence.” (Noble v. Cowell, 44 Ohio St. 3d 92, 94, 540
N.E.2d 1381 (1989)). Moreover, Ohio citizens should be able to rely on the rulings of this Court
both in litigation and when determining what course of action to take outside of litigation. To
that end, “[t]he citizens of Ohio must have the ability to rely upon the holdings of this Court.”
(Cole v. Holland, 76 Ohio St.3d 220, 226, 667 N.E.2d 353, 1996-Ohio-105). Thus, the Court
should reverse the Court of Appeals and hold that the permission granted by R.C. § 4931.03

satisfies the Turner standard and that Appellants are not liable to the Links as a matter of law.
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CONCLUSION
The Court of Appeals erred in holding that the permission afforded in R.C. 8 4931.03 to
utilities to place and maintain utility poles alongside roads in unincorporated townships does not,
absent any applicable legislative action by a governing public authority, satisfy the permission
requirement set forth in Turner. Therefore, this Court should reverse the Court of Appeals’
holding and find that the permission granted in R.C. 8 4931.03 satisfies the Turner test such that

Appellants are not liable to the Links as a matter of law.
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Thomas I. Michals (0040822)
(COUNSEL OF RECORD)
John J. Eklund (0010895)
William E. Coughlin (0010874)
Eric S. Zell (0084318)
CALFEE, HALTER & GRISWOLD LLP
The Calfee Building

1405 East Sixth Street
Cleveland, Ohio 44114

(216) 622-8200

(216) 241-0816 (facsimile)
tmichals@calfee.com
jeklund@calfee.com
wcoughlin@calfee.com
ezell@calfee.com

Attorneys for Appellants,
The Cleveland Electric llluminating Company
and FirstEnergy Service Company

{03327320.D0CX;3 } 11



IN THE SUPREME COURT OF OHIO

CASE NO. 2015-0132

DOUGLAS V. LINK, et al.,

Appellees,

V.

THE CLEVELAND ELECTRIC ILLUMINATING COMPANY, et al.,

Appellants,

ON APPEAL FROM THE CUYAHOGA COUNTY COURT OF APPEALS
EIGHTH APPELLATE DISTRICT
CASE NO. CA-14-101286

APPENDIX TO THE MERIT BRIEF OF APPELLANTS THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY AND FIRSTENERGY SERVICE COMPANY

Thomas I. Michals (0040822)
(COUNSEL OF RECORD)
John J. Eklund (0010895)
William E. Coughlin (0010874)
Eric S. Zell (0084318)

Joseph J. Triscaro (0081209)
(COUNSEL OF RECORD)
DEMARCO & TRISCARO, LTD.
30505 Bainbridge Road, Suite 110
Solon, Ohio 44139

CALFEE, HALTER & GRISWOLD LLP  (440) 248-8811

The Calfee Building

1405 East Sixth Street
Cleveland, Ohio 44114
(216) 622-8200

(216) 241-0816 (facsimile)
tmichals@calfee.com
jeklund@calfee.com
wcoughlin@calfee.com
ezell@calfee.com

Attorneys for Appellants,

The Cleveland Electric llluminating
Company and FirstEnergy Service
Company

{03353948.D0CX;1 }

(440) 248-1599 (facsimile)
jtriscaro@demarcotriscaro.com

Attorney for Appellees,
Douglas V. Link and Diane Link



CONTENTS OF THE APPENDIX

Page
Appellants’ Notice of Appeal to the Supreme Court of OhiO..........ccceviiiiiiiiiiiiee 1
Eighth District Court of Appeals’ December 11, 2014 Judgment............c.ccovvvvvrnenenn 40

Trial Court’s denial of Motions for Summary Judgment filed on October 7, 2011 ....... 71
Trial Court’s granting of Motions for Reconsideration filed on March 15, 2012 ........... 72
Trial Court’s denial of Motions for Summary Judgment filed on November 20, 2012 .73
Trial Court’s correction entry filed on January 24, 2013 ..........cccoeiiiiiiiininieeeeees 74

Trial Court’s denial of Motion for Summary Judgment filed on January 24, 2013 ....... 75

Trial Court’s judgment entry filed on April 18, 2014 .........c.cooviiiiiiiiieeees 76
Trial court’s denial of Appellants’ Motion for Judgment Notwithstanding

Verdict filed on JUuly 26, 2013 ......ooooiicieceee s 78
O.R.C.84931.03 ..ottt bbbt bbbt 79
O.R.C.84933.14 ..o bbbttt 80

{03353956.00CX;1 }



Supreme Court of Ohio Clerk of Court - Filed January 26, 2015 - Case No. 2015-0132

IN THE SUPREME COURT OF OHIO

DOUGLAS V, LINK and DIANE LINK,
Plaintiffs-Appellees,

V.

THE CLEVELAND ELECTRIC ILLUMINATING COMPANY and
FIRSTENERGY SERVICE COMPANY,
Defendants-Appellants,

ON APPEAL FROM THE CUYAHOGA COUNTY COURT OF APPEALS
EIGHTH APPELLATE DISTRICT
CASE NO. CA-14.101286

NOTICE OF APPEAL OF DEFENDANTS-APPELLANTS,
THE CLEVELAND ELECTRIC ILLUMINATING COMPANY AND
FIRSTENERGY SERVICE COMPANY

Thomas I. Michals (0040822) Joseph J. Triscaro (0081209)

(COUNSEL OF RECORD) Robert P. DeMarco (0031530)
John J. Eklund (0010895) DEMARCO & TRISCARO, LTD,
William E. Coughlin (0010874) 30505 Bainbridge Road, Suite 110
Eric S. Zell (0084318) Solon, Ohio 44139

CALFEE, HALTER & GRISWOLD LLP (440) 248-8811

The Calfee Building (440} 248-1599 (facsimile)

1405 East Sixth Street Jtriscaro(@demarcotriscaro.com
Cleveland, Ohio 44114 rpdatty@sbcglobal .net

(216) 622-8200

(216) 241-0816 (facsimile) Attorneys for Plaintiffs-Appellees, Douglas V.
tmichals@calfee.com Link and Diane Link
jeklund@calfee.com

weoughlin@calfee.com

ezell@calfee.com

Attorneys for Defendants-Appellants,
The Cleveland Electric Hluminating
Company and FirstEnergy Service Company

{02863056.D0C;1 }

Appellants Appx. 00001



Defendants-Appellants, The Cleveland Electric Illuminating Company and FirstEnergy
Service Company, hereby give notice of their appeal to the Supreme Court of Ohio from the
Decision and Journal Entry of the Cuyahoga County Court of Appeals, Eighth Appellate District,
entered in Douglas V. Link, et al. v. The Cleveland Electric Illuminating Company, et al., Court
of Appeals Case No, 101286, released and journalized on December 11, 2014, a copy of which is
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Pursuant to S.Ct.Prac.R. 7.07(A), Defendants-Appellants state that they timely moved the
Cuyahoga County Court of Appeals, Eighth Appellate District, to certify a conflict under App.R.
25 on December 22, 2014. A Notice of Pending Motion to Certify a Conflict is attached hereto

as Exhibit B and is also being filed concurrently herewith.
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KENNETH A. ROCCO, P.J.

{91} In this appeal following a jury trial, defendants-appellants/cross-
appellees Cleveland Electric Illuminating Company (“CEI”) and FirstEnergy
Service Company (‘FESC”) (collectively “the Defendants”) appeal from the trial
court’s final order granting a judgment in favor of plaintiffs-appellees/cross-
appellants Douglas Link and Diane Link (collectively “the Links”). The Links
also filed a cross-appeal. For the reasons that follow, we affirm in part and
reverse and remand in part the trial court’s final judgment.

{92} Although many of the relevant facts appear in the analysis section
where applicable, we begin with a brief background of the factual and procedural
history of this case. CEI owned and operated utility poles along Savage Road
in Bainbridge Township. FESC is a shared service company that supports CEI
by providing services such as external affairs, economic development,
accounting, and legal support. As part of this relationship, FESC makes
suggestions and recommendations to CEI on a variety of matters.

{913} On May 8, 2006, the Bainbridge Township Board of Trustees passed
a resolution to improve and widen the entire length of Savage Road in
Bainbridge Township. In late 2006, the Geauga County Engineer’s Office sent
the Defendants the preliminary road reconstruction plans for the Savage Road

widening project. On October 30, 2008, the Defendants transmitted their
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original utility pole relocation plans for Savage Road to the Geauga County
Engineer’s Office.

{94} Prior to the winter of 2008-2009, CEI relocated certain utility poles;
however, it did not relocate approximately eight utility poles along the west side
of Savage Road. The original plans called for the relocation of these poles.
Savage Road remained closed for the winter of 2008-2009 because the utility pole
relocation project was not completed, and the Defendants had made assurances
that the relocation project would be finished in the first quarter of 2009 pursuant
to the original plans.

{45} The Defendants failed to return to the project, and on March 2, 2009,
the Defendants sent the Geauga County Engineer revised plans, which called for
the poles that had not been relocated to remain in their current positions. On
March 26, 2009, the Geauga County Engineer’s Office sent the Defendants a
letter concerning the Defendants’ revised plans, specifically the plan not to
relocate the poles. The Defendants, however, never moved the poles and the
road was eventually reopened.

{96} On October 8, 2010, at around 10:00 p.m., Douglas Link was
traveling on Savage Road in Bainbridge Township on his motorcycle. A white
tail buck struck him under his left arm causing him to veer towards the right
side of the road. Mr. L'ink struck a utility pole (“the Pole”) owned by CEI causing

serious and permanent injury to his right leg and pelvis.
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{97} The Links filed a complaint in the trial court against CEI and
FirstEnergy Corporation on December 10, 2010, asserting claims for, inter alia,
negligence, qualified nuisance, loss of consortium, and punitive damages. On
May 11, 2011, following discovery, the Defendants filed motions for summary
judgment. The trial court denied the motions on October 7, 2011. The
Defendants filed motions for reconsideration that the trial court also denied.

{48} On June 15, 2011, the Links sought leave to amend their complaint
based upon newly discovered evidence that FESC was also culpable. The trial
court granted the Links’ request on April 12, 2012, FESC, CEI and First
EnergyCorporation filed motions for summary judgment on September 14, 2012,
which the trial court denied.

{99} The case proceeded to trial on January 23, 2013. At the close of the
Links case, the Defendants moved for directed verdicts. The trial court did
direct a verdict as to FirstEnergy Corporation, because the trial court concluded
that it was merely a holding company. The trial court also directed verdicts on
a number of claims not relevant to the instant appeal. The trial court reserved
ruling on the Links’ punitive damages claim, and denied the motion for directed
verdict with respect to the Links’ claims against the Defendants for negligence
and qualified nuisance. The Defendants renewed their motions for directed

verdicts at the close of their case. The trial court granted the Defendants’
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motion for a directed verdict concerning the Links’ claim for punitive damages,
but denied the other motions.

{910} On February 5, 2013, the jury returned a verdict in favor of the
Links on their claims for qualified nuisance and loss of consortium, and a verdict
in favor of the Defendants on the Links' negligence claim. On February 19,
2013, the Links filed a motion for prejudgment interest. On that same day, the
Links filed a motion for a new trial on the issue of damages only, or in the
alternative additur. The trial court denied both motions. On February 21, 2013,
the Defendants filed a motion for judgment notwithstanding the verdict
(“JNOV"). The trial court denied the motion on July 26, 2013, and the
Defendants appealed to this court.

{911} We dismissed the initial appeal for lack of a final appealable order.
The trial court corrected this issue through the entry of a nunc pro tunc order
filed on April 18, 2014. This order set forth the disposition of all of the Links’

_claims, entered the comparative fault findings, and awarded the Links their
respective damages based upon such findings, This order is the subject of the
instant appeal. |

{912} The Defendants have collectively set forth five assignments of exror.
CEI sets forth four assignments of error for our review:

I. The trial court erred in failing to grant summary judgment, a

directed verdict, or a JNOV as to the Links' claims for qualified
nuisance on the grounds that the Ohio Supreme Court’s decision in
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Turner v. Ohio Bell Telephone Co., 118 Qhio St.3d 215, 2008-Ohio-
2010, 887 N.E.2d 1158, controls and establishes that CEI cannot be
liable to the Links for Douglas Link’s collision with the Pole located
off the improved portion of the road because (a) CEI possessed the
necessary permission to install the Pole and (b) CEl's pole did not
interfere with the usual and ordinary course of travel.

IT. The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to the Links’ claim for qualified

‘nuisance on the grounds that the Links failed toidentify any public
right with which the Pole interfered, which is a necessary element
of the claim.

ITII. The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to the Links’ claim for qualified
nuisance after the jury found that neither CEI nor FESC owed a
duty of care to Douglas Link.

IV. The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to Diane Link’s derivative claim
for loss of consortium on the grounds that there was no viable
substantive claim against CEI or FESC.

FESC has set forth a single assignment of error for our review:

V. The trial court erred in failing to direct a verdict or to grant
JNOV on the Links’ claim of qualified nuisance against FESC when
the evidence demonstrated that FESC neither owned nor controlled
the Pole that was struck by Douglas Link’s motorcycle.

The Links filed a cross-appeal and set forth four cross-assignments of error:

1. The trial court erred in failing to grant the Links a new trial for
the limited purpose of past pain and suffering.

II. The trial court erred in granting the Defendants’ motion for
directed verdict related to the Links' claim for punitive damages,
and not permitting an instruction on punitive damages to go to the

jury.

Appellants Appx. 00010



III. The trial court erred in failing to grant the Links’ motion for
prejudgment interest.

IV. The trial court erred in failing to grant the Links a new trial on
the issue of damages.

Standards of Review

{913} We review de novo a trial court’s order denying a motion for

summary judgﬁnexit. Gra);to;i thw Edtson“Co "" 770th“t3d 10~2, 105, 67 1
N.E.2d 241 (1996). Under Civ.R. 56(C), summary judgment should be granted
if (1) there is no genuine issue as to any material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3) reasonable minds can come to
but one conclusion, and that conclusion is adverse to the party against whom the
motion for summary judgment is made, who is entitled to have the evidence
construed most strongly in his favor. Gilbert v. Summit Cty., 104 Ohio 5t.3d
660, 2004-Ohio-7108, 821 N.E.2d 564, { 6.

{914} We also apply a de novo standard review to a trial court’s order
denying a motion for a directed verdict or a motion for JNOV. Zappola v. Rock
Capital Sound Corp., 8th Dist. Cuyahoga No. 100055, 2014-Ohio-2261, §63. In
considering either motion, the trial court should construe the evidence in the
light most favorable to the non-moving party. Id. at | 64, citing Posin v. A.B.C,
Motor Court Hotel, Inc., 46 Ohio St.2d 271, 275, 344 N.E.2d 334 (1976) The

motion should be denied if there is substantial evidence to support the non-

moving party’s side of the case and if reasonable minds could reach different
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conclusions. Id. In deciding the motion, the trial court shall not weigh the
evidence or the credibility of the witnesses. Id.

{915} We apply the abuse of discretion standard when reviewing a trial
court’s ruling on a motion for a new trial. Id. at § 65. Under Civ.R. 59(A)(6), a
‘ _t_'rialw court may ox_-dt_ar a new trial if it is apparent that the verdict is not sustained
By fhe manifest Weighf of the evidence. In consideriﬁg la ﬁaﬁtioﬁ f’cﬂxr. é .newrtrial",
the trial court is required to

weigh the evidence and pass upon the credibility of the witnesses,

not in the substantially unlimited sense that such weight and

credibility are passed on originally by the jury but in the more

restricted sense of whether it appears to the trial court that

manifest injustice has been done and that the verdict is against the

manifest weight of the evidence.
Rybak v. Main Sail, LLC, 8th Dist. Cuyahoga No. 96899, 2012-Ohio-2298, § 52,
quoting Rohde v. Farmer, 23 Ohio St.2d 82, 262 N.E.2d 685 (1970), paragraph
three of the syllabus. With these standards in mind, we turn to the assignments
of error raised by the parties.

Analysis

{916} In the Defendants’ first assignment of error, CEI argues that the
qualified nuisance claim must fail under the Ohio Supreme Court’s decision in
Turner v. Ohio Bell Tel. Co., 118 Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d
1158. We disagree. In Turner, the Court held that

when a vehicle collides with a utility pole located off the improved

portion of the roadway but within the right-of-way, a public utility
is not liable, as a matter of law, if the utility has obtained any
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necessary permission to install the pole and the pole does not
interfere with the usual and ordinary course of travel. .

Id, at § 21. The utility pole in Turner was erected pursuant to a permit issuedu
by the Ohio Department of Transportation. Id. at § 26. Therefore, the court
concluded that the utility company had obtained the necessary permission to

- install the pole. The court also determined that the pole did not interfere -With .
the usual and ordinary course of travel because it was “located in the.
right-of-way but off the improved portion of the road and because a motorist
properly using the usual and ordinary course of travel would not come into
contact with the utility pole.” Id. at | 26.

{917} Following Turner, in Bidar v. Cleveland Elec. Ilium. Co., 8th Dist.
Cuyahoga No. 97490, 2012-Ohio-3686, we were confronted with facts that were,
unfortunately, similar to the facts in the instant case. In Bidar, the plaintiff was
also driving on Savage Road when a deer darted into the roadway. The plaintiff
swerved to avoid hitting the deer and, instead, hit one of the other utility poles
that the Defendants had refused to relocate. The trial court determined that
under Turner, CEI was entitled to summary judgment. We reversed.

{918} We first explained that under Turner, “a jury determination of the
reasonableness of pole placement is unnecessary if (1) permission was granted,
and (2) the pole does not interfere with the usual and ordinary course of travel.”
Id. at § 16. We further determined that “[t]hese are two separate requirements,

but ‘placement that complies with the requirements of the public authority that
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owns the right of way is indicative that the object is not an obstacle to the
traveling public.” Id., quoting Turner at § 20.

{919} Applying Turner to the facts in Bidar, we determined, inter alia,
that no permission had been granted by any public authority in the Bidar case.
1d. at 17. We explained that under R.C. 5543 OQ(A) and 5671.05, the pro3ect
| to widen Savage Road was subJ ect tothe superwsmn of the county engineer. Id |
at 9 25. The plaintiffs in Bidar had set forth evidence demonstrating that the
county engineer found the pole’s placement unacceptable and, therefore, the
county engineer had not granted permission for the pole’s placement. Id. We
concluded that the case was distinguishable from the facts in Turner and that
the reasonableness of the pole placement remained a jury question.

{920} Applying Bidar tothe instant case leads us to the same conclusion.
.In this case, the plaintiffs set forth the same documentary evidence that the
Bidar plaintiffs set forth regarding the county engineer’s concerns about the
location of the utility poles on Savage Road. Originally, CEI had planned to
relocate or remove all of its poles on Savage Road. But after removing some of
the poles, CEI abandoned its original plan.

{921} On March 26, 2009, the Geauga County Engineer’s Office sent the

Defendants a letter concerning CEI's revised plans stating that the township

'CEI argues that these statutes do not require that CEl gain the county
engineer’s approval for pole placement. We already rejected that argument in Bidar.
See Bidar at Y 17, 25.
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had kept Savage Road closed since the project began to “protect not only the
driving public, but also their and your tort liability.” The letter went on to state
that the revised plans did not “address the clear zone of the roadway. In some
cases the poles are in the ditch line and may not have enough cover, in other
areas, poles are m front of the dltch and only four to six feet off the edge of the
pavement Accorchng to the county engineer, the rewsed plans created a
“liability the township will not allow to exist on a public road,” as well as a
“liability” the engineer thought appellants would not want to absorb. The letter
concluded as follows:

As Project Manager for the township road reconstruction project, 1

am requesting your review of this project with the hope you will

agree that it is in the best interest of everyone that FESC completes

the [original] plan in a timely fashion and provide a safe, clear zone

for the roadway.

{922} The Defendants were not responsive to the concerns raised in the
letter. Less than one year later, the Bidar accident occurred. The township
wrote to the Defendants again, informing them of the Bidar accident and
stating:

It is apparent that safety dictates the relocation of these poles fo an

adequate distance from the roadway and in line with the other poles

on Savage Road.

We would like a resolution of this issue with CEI as soon as possible

and before there are any further accidents. We look forward to your
prompt notification of the schedule for relocating the poles.
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The township did not receive a response for almost three months. The response
astated that the Defendants had decided not to relocate the utility poles except
at the township’s sole cost and expense. Twenty-five days later, the Link
accident occurred.

{923} CEI argues that the county and the township implicitly approved

of the decision to leave the Pole in place by reopening Savage Road with the Pole
in its original poéition. We disagree. The evidence set forth above establishes
that the county engineer consistently communicated its disapproval to the
Defendants regarding the Pole’s placement. The Defendants refused to move the
Pole notwithstanding this disapproval, and eventually the road was reopened.
After the road was reopened and the Bidar accident occurred, the Defendants
were again notified that the poles that had not been relocated were in an
unacceptable location. The message to the Defendants was consistent and clear:
the Pole needed to be relocated. CEI's argument to the contrary fails.

{924} We conclude, as we did in Bidar, that CEI did not have the requisite
permission to keep the Pole in its original location after completion of the Savage
Road widening project. Accordingly, CEI cannot rely on Turner as a shield from
liability. We overrule the first assignment of error.

{925} In the Defendants’ second assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant

JNOV as to the Links’ claim for qualified nuisance on the grounds that the Links
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failed to identify any public right with which the Pole interfered, which is a
necessary element of the claim.

{926} CEI asserts that a gqualified nuisance is a form of public nuisance
and that a public nuisance does not exist unless there was an interference with

a public right common to all members of the general public. According to CEI,

the I;ublié does not have the right to drive off the roadway to a place where it
might strike a stationary object off the road.

{927} We disagree with CEI's position. First, gualified nuisance is not a
form of public _nuisance. A qualified nuisance can also exist as a private
nuisance. See Hardin v. Naughton, 8th Dist. Cuyahoga No. 98645,
2013-Ohio-1549, ¥ 19 (“A public or private nuisance may be further classified as
either an ‘absolute’ nuisance, or nuisance per se, or a ‘qualified’ nuisance.”). The
linchpin in a qualified nuisance claim is whether “a lawful act [was] ‘so
negligently or carelessly done as to create a potential and unreasonable risk of
" harm, which in due course results in injury to another.” Id. at § 20.

{928} Second, if we were to credit CEI's position, then it would follow that
no one could ever recover for a qualified nuisance when one drives off the
roadway and hits a pole. But our case law makes clear that there are
circumstances when one can recover for qualified nuisance for driving off a
roadway and hitting a pole. In Bidar we reversed the trial court’s grant of

summary judgment on the driver’s qualified nuisance claim, in part because “the
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Bidars presented evidence that created a genuine issue of material fact as to
whether the pole placement interfered with the usual and ordinary course of
travel.” Bidar, 8th Dist. Cuyahoga No. 97490, 2012-Ohio-3686, at § 25. In
Bidar, as in the instant case, the poie that the driver hit was located off of the

road. By reversing summary judgment in Bidar, we necessarily determined that

there are instances where a plaintiff can recover for a qualified nuisance when
he has driven off the road and hit a pole. Because CEI's argument boils down
‘to the contention that one can never recover under such circumstances, fhe
assignment of error fails. The second assignment of error is overruled.

{929} In the Defendants’ third assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant
JNOV as to the Links’ claim for qualified nuisance after the jury foupd that
neither CEI nor FESC owed a duty of care to Douglas Link. For the reasons that
follow, we overrule the assignment of error.

{930} “In essence, an action for qualified nuisance is an action for the
negligent maintenance of a condition that creates an unreasonable risk of harm
that results in injury.” Hardin, 8th Dist. Cuyahoga No. 98645, 20.13—0hio-1549,
at § 20. A nuisance claim relies upon a finding of negligence, and so “the
allegations of nuisance and negligence merge.” Id., citing Allen Freight Lines,
Inc. v. Consol. Rail Corp., 64 Ohio St.3d 274, 276, 595 N.E.2d 855 (1992).

Therefore, to prevail on a claim for qualified nuisance, a plaintiff must
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demonstrate that the defendants breached an applicable duty of care and that
the breach proximately caused the plaintiffs injuries. Seeid. at § 22.

{931} The jury found that CEI was liable for qualified nuisance. But in
a special interrogatory for the negligence claim, the jury determined that CEI

did not owe a duty of care to Douglas Link. Because the existence of an

ébpﬁcéble dufjr is one of the elements of a qualified nuisance claim, the jury’s
verdicts on the two claims in this case are at odds with one another. The Links
point out that the special interrogatory was specific to the negligence claim and
that the general verdict was specific to the qualified nuisance claim. But
because the allegations of negligence and the allegations of qualified nuisance
merge, we conclude that the special interrogatory in the negligence claim is
relevant to the general verdict in the qualified nuisance claim. See id. at § 20.

{432} However, CEI waived any error in the inconsistency by failing to
object before the jury was discharged. See Avondet v. Blanksiein, 118 Ohio
App.3d 357, 368, 692 N.E.2d 1063 (8th Dist.1997). The law is clear that where
the inconsistencies between a general verdict and an interrogatory are apparent
before the jury is discharged, the inconsistency is waived unless a party raises
an objection prior to the jury’s discharge. Id. at 368-369.

{933} Under Civ.R. 49(B), a trial court has three options if the jury’s
answers to the ipterrogatories are internally inconsistent or inconsistent with

the verdict: (1) it may enter judgment consistent with the answers,
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notwithstanding the verdict; (2) it may return the matter to the jury for further
consideration, or (3) it may order a new trial. Proctor v. Hankinson, bth Dist.
Licking No. 08 CA 0115, 2009-Ohio-4248, { 43. The Ohio Supreme Court has
determined that when an interrogatory response is inconsistent and

irreconcilable with the general verdict, “the clear, best choice [is] to send the jury

béck fo.r- fﬁrthei‘ delibei'a.t.ioﬁs..” Sﬁaffer v. Mdiéf, 68 Ohio St.3d 416, 421, 627
N.E.2d 986 (1994). |
{434} If a party fails to bring the inconsistency to the court’s attention
“while the jury is still empaneled, and later files a motion for a new trial, that
party “has effectively curtailed the court’s discretion by eliminating two of [the
caurt’s] options under Civ.R. 49, including the option the Supreme Court found
to be the clear best choice.” Proctor at { 46.

{9135} The waiver rule serves two important goals. First, it “promote[s]
the efficiency of trials by permitting the reconciliation of inconsistencies without
the need for a new presentation of evidence to a different trier of fact.” Avondet,
118 Ohio App.3d at 368, quoting Greynolds v. Kurman, 91 Ohio App.3d 389, 395,
632 N.E.2d 946 (1993). The rule also “prevent[s] jury shopping by litigants who
might wait to object to an inconsistency until after the original jury is
discharged.” Id.

{936} In the instant case, although the inconsistency between the general

verdict and interrogatory were apparent prior to the jury’s discharge, CEI did
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not object to the inconsistency until after the jury was discharged. Accordingly,
CEI waived any error in the inconsistency.” Accordingly, we overrule the third
assignment of error,

{937} In the Defendants’ fifth assignment of error,” FESC asserts that the

trial court erred in .failing to direct a verdict or to grant JNOV on the Links’

claim of qualified nuisance against FESC when the evidence demonstrated that
FESC neither owned nor controlled the Pole that was struck by Douglas Link’s
motorcycle. We disagree and so we overrule the assignment of error.

{438} FESC argues that in order for it to be held liable for qualified
nuisance, the Links were required to demonstrate that FESC had possession or
control over the thing that allegedly caused the nuisance: in this case, the Pole.
The Links take issue with the legal standard articulated by FESC, but they
argue that, even if the legal standard articulated by FESC is correct, the record
demonstrates that FESC did possess or control the Pole.

{939} We agree with the Links. FESC is relying on the defense of
“landlord out of possession and control,” a common law defense applying in the

landlord-tenant context. See Ogle v. Kelly, 90 Ohio App.3d 392, 396, 629 N.E.2d

2Although CEI does not argue plain error, we note that the inconsistency in this
case does not amount to plain error. In Avondet, we concluded that the interrogatory
was clearly inconsistent with the general verdict, but concluded that the appellant had
waived the inconsistency. Implicit in this holding is the rule that such inconsistencies
do not constitute plain error. It, likewise, follows that any such inconsistency in the
instant case does not rise to the level of plain error.

We address the assignments of error out of order for ease of discussion.
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495 (1st Dist.1993). Under this rule, “if the landlord does not retain the right to
admit or exclude persons from the leased premises, neither does the landlord
reserve the possession or control necessary for imposition of liability because of
the condition of the premises.” Id. at 3986, citing Hendrix v. Eighth & Walnut

Corp., 1 Ohio St.3d 205, 438 N.E.2d 1149 (1982). We fail to see how this rule

aﬁ;ﬁiés to fﬁe facts of the instant case. FESC and CEI are not landlord and
tenant. Rather, FESC is a shared service company that supports electric
distribution operating companies like CEL*

{940} In order to demonstrate that FESC was liable for qualified nuisance,
the Links were required to demonstrate that FESC breached an applicable duty
éf care and that the breach proximately caused Douglas Link’s injuries. See
Hardin, 8th Dist. Cuyahoga No, 98645, 2013-Ohio-1549, at § 22. FESC argues
for the first time in its reply brief that it did not owe a duty to the Links. We
will not consider this argument. “Reply briefs are to be used only to rebut
arguments raised in an appellee’s brief, and an appellant may not use a reply
briefto raise new issues or assignments of error.” Capital One Bank (USA), N.A.
v. Gordon, 8th Dist. Cuyahoga No. 98953, 2013-Ohio-2095, § 9. See also App.R.
16(C). For the aforementioned reasons, we overrule the fifth assignment of

error.

‘Purthermore, assuming arguendo that the Links were required to demonstrate
that FESC possessed or controlled the Pole, the record provides ample evidence from
which a reasonable jury could reach that conclusion.
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{941} In the Defendants’ fourth assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant
JNOV as to Diane Link’s derivative claim for loss Qf consortium on the grounds
that there was no viable substantive claim against CEI or FESC.

{942} The jury found that Diane Link was entitled to damages based on

her loss of consortium claim. A loss of consortitim claim is a derivative cause of
action dependent on the viability of the primary cause of action. See Tourlakis
v. Beverage Distrib., 8th Dist. Cuyahoga No. 81222, 2002-Ohio-7252, €29. In
this case, the primary cause of action is Douglas Link’s qualified nuisance claim.
Diane Link’s loss of consortium claim is derivative of the qualified nuisance
claim. CEPs argument in its fourth assignment of error is based on the
assumption that we would sustain either its first, second, or third assignments
of error, because those assignments of error challenge fhe viability of the
qualified nuisance claim. CEI asserts that if the qualified nuisance claim fails,
then the loss of consortium claim must also fail. Similarly, in its fifth
assignment of error based on the qualified nuisance claim, FESC asserts that if
we sustain the assignment of error, then FESC cannot be liable to Diane Link
for loss of consortium.

{943} Because we have overruled the first, second, thifd, and fifth
assignments of error, Douglas Link's primary cause of action for qualified

nuisance survives as to both CEI and FESC. Accordingly, Diane Link’s loss of

Appellants Appx. 00023



consortium claim also survives. We, therefore, overrule the fourth assignment
of error,

{944} In their first cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links a new trial for the limited purpose

of past pain and suffering. We overrule the assignment of error.

” {1[45} In one of the interrogatories, the jury found that Douglas Link
should be compensated ig the following manner: $237,200 for past economic
loss, $180,982 for future | économic loss, $0 for past non-economic loss, and
$234,100 for future non-economic logs. The Links point out that they requested
approximately $100,000 in past economic damages related to past income loss,
and $620,718.84 for past medical expenses. The argument follows that a portion
of the jury’s award for past economic harm must have included Douglas Link's
past medical expenses. According to the Links, because the jury awarded
Douglas Link damages for medical expenses, they were required under the law
to award him damages for past non-economic harm as well. We will not resolve
this issue, because the Links have waived the argument.

{446} In essence, the Links are arguing that the jury’s verdict was
inconsistent. But the Links failed to object to the jury's damages award until
after the jury had been dismissed. This brings us back to our analysis in CEI's
third assignment of error. See supra at Y 16-24. What is good for the goose is

good for the gander. The Links had an opportunity to raise any readily apparent
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inconsistency in the jury’s verdictv while the jury was still empaneled. The Links
made no such objection and so waived any alleged inconsistency. See Avondet,
118 Ohic App.3d at 357, 692 N.E.2d 1063. Accordingly, we overrule the first
cross-assignment of error.

{447} In their second cross-assignment of error, the Links argue that the

trial court erred in granting the Defendants’ motion for a directed verdict related
to the Links’ claim for punitive damages and for not permitting an instruction
on punitive damages to go to the jury. We agree that the trial court erred in
granting the motion for a directed verdict on punitive damages and so we sustain
the assignment of error.

{948} Punitive damages can be awarded in a civil tort action only where
the defendant acted with “actual malice.” Wilburn v. Cleveland Elec. Illum. Co.,
74 Ohio App.3d 401, 411, 599 N.E.2d 301 (8th Dist.1991), citing Preston v.
Murty, 32 Ohio $t.3d 334, 512 N.E.2d 1174 (1987). The Ohio Supreme Court has
explained:

Actual malice, necessary for an award of punitive damages, is (1)

that state of mind under which a person’s conduct is characterized

by hatred, ill will or a spirit of revenge, or (2) a conscious disregard

for the rights and safety of other persons that has a great

probability of causing substantial harm.

Preston at syllabus. “[Tjhe latter category of actual malice includes ‘extremely

reckless behavior revealing a conscious disregard for a great and obvious harm.”

Cabe v. Lunich, 70 Ohio St.3d 598, 601, 640 N.E.2d 159 (1994), quoting Preston
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at 335. The purpose behind awarding punitive damages is both to punish the
offending party and to deter others from similar behavior. Id. at 601-602.

{149} Before submitting the issue of punitive damages to a jury, the trial
court is required to

review the evidence to determine if reasonable minds can differ as

to whether—the—party-was-aware-his—-or her-act-had-a—great

probability of causing substantial harm. Furthermore, the court

must determine that sufficient evidence is presented revealing that

the party consciously disregarded the injured party’s rights or

safety.
Id. at 336.

{950} In the instant case, the trial court granted the Defendants’ motion
for a directed verdict on punitive damages because it determined that the
evidence did not support a finding that there was a great probability that the
Defendants’ actions would harm Douglas Link. The trial court based its
conclusion on the fact that there were 2,200 vehicles driving on Savage Road
each day, but there had been only one prior accident on the road. According to
the trial court, while there may have been a pbssibi]ity of substantial harm there
was not a great probability) of substantial harm.

{51} The Links argue that the trial court erred because there was

substantial evidence in the record to support a finding that CEI and FESC

consciously disregarded Douglas Link’s safety. We agree. CEI and FESC had
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knowledge of a prior, similar collision that had recently taken place at the same
set of utility poles.
{952} The evidence presented at trial revealed that Savage Road was

widened and reopened in 2009, and ﬁhat CEI and FESC were notified by the

county engineer that the location of the poles posed a safety risk. The Bidar

accident occurred on May 23, 2010. TCEI&ﬂ&- TFESC were notified aboiit the
Bidar accident and chose not to relocate the poles.” Douglas Link’s accident
occurred less than five months later on October 8, 2010. There was sufficient
evidence presented from which a jury could conclude that there was a great
probability of harm. Evidence was also presented that the speed limit on Savage
Road was 45 miles per hour. Therefore, sufficient evidence was presented from
which a jury could conclude that the harm caused could be substantial.

{453} We conclude that reasonable minds could differ as to whether CEI
and FESC were aware that their acts had a great probability of causing
substantial harm. Accordingly, the trial court erred in granting CEI and FESC’s
motion for a directed verdict on the issue of punitive damages.

{54} On remand, the trial court is directed to conduct a new trial on the
issue of punitive damages with CEI and FESC as the only defendants. The

parties argue as to whether, in a trial on the issue of punitive damages, the trial

5At oral argument, the Links' attorney cited to testimony from two CEIL
employees who testified that moving the eight poles would have cost a total
approximately $20,000.
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court should permit the introduction of evidence concerning the Bidar accident.
We conclude that the evidence concerning the Bidar accident is admissible for
purposes of such new trial on punitive damages.

{955} Although the trial court originally granted the Defendants’ motion

in limine to exclude evidence of the Bidar accident, this motion practice was

reievar& fc a trié.l on fhé issue of 11ab111ty The trial court could have logically
determined under Evid.R. 403(A) that the probative value of that evidence was
substantially outweighed by the danger of unfair prejudice, of confusion of the
issues, or of misleading the jury. But such concerns are not present in a trial on
the issue of punitive damages. Evidence showing that CEI and FESC were
aware of the Bidar accident is probative of whether CEI and FESC consciously
disregarded Douglas Link's safety. Further, there is no danger of unfair
prejudice, confusion of the issues, or misleading the jury. Accordingly, the jury
should be permitted to hear evidence relevant to the Bidar accident. The Links’
second cross-assignment of error is sustained.

{956} In their third cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links’ motion for prejudgment interest.
We overrule the assignment of error. |

{457} A ruling on a motion for prejudgment interest is reviewed for an

abuse of discretion. See Damario v. Shimmel, 8th Dist. Cuyahoga Nos. 90760
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and 90875, 2008-Ohio-5582, § 55, citing Scioto Mem. Hosp. Assn. v. Price
Waterhouse, 74 Ohio St.3d 474, 479, 6569 N.E.2d 1268 (1996).

{158} R.C. 1343.03 provides that prejudgment interest may be awarded
in the following instance:

If, upon motion of any party to a civil action that is based on tortious

“conduct, that has not been settled by agreement of the parties, and

in which the court has rendered a judgment, decree, or order for the

payment of money, the court determines at a hearing held

subsequent to the verdict or decision in the action that the party
required to pay the money failed to make a good faith effort to settle

the case and that the party to whom the money is to be paid did not

fail to make a good faith effort to settle the casel.]

{959} The rule “encourage([s] prompt settlement and * * * discourage[s]
defendants from frivolously opposing and prolonging suits for legitimate claims
between injury and judgment.” Damario at § 62, citing Royal Elec. Constr. Corp.
v. Ohio State Univ., 73 Ohio St.3d 110, 116, 652 N.E.2d 687 (1995).

{960} The party seeking prejudgment interest bears the burden of proof.
Id. at § 54. In determining whether to award a motion for prejudgment interest,
the trial court must consider whether the nonmoving party: “(1) fully cooperated
in discovery proceedings, (2) rationally evaluated its risks and potential liability,
(3) did not unnecessarily delay the proceedings, and (4) made a good faith

settlement offer or responded in good faith to an offer from the other party.” Id.,

citing Kalain v. Smith, 25 Ohio St.3d 157, 159, 495 N.E.2d 572 (1986). “If a
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party has a good faith, objectively reasonable belief that he has no liability, he
need not make a monetary settlement offer.” Kalain at 1569.

{ﬁ!ﬁl} The Links assert that the Defendants’ offer to settle the case for
$20,000 was not made in good faith, and that the Defendants unnecessarily
delayed the proceedings by filing numerous summary judgment motions and
rr.u'ntién.s for recoﬁéidei;étibﬁ 1i)rals.e.d oh a questibnable appliéation of Turnef, 118
Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d 1158. The Defendants argue that
they had a good faith, objectively reasonable belief that Turner applied in this
case and so they were not required to make any monetary settlement offer. If
Turner was applicable, it would act as a complete bar to recovery.

{462} Although we ultimately determined that Turner does not apply in
the instant case, the Defendants’ argument to the contrary was not frivolous.
Accordingly, the Defendants were not required to make any monetary settlement
offer. Tt follows that the Defendants’ motions for summary judgment and for
reconsideration based on Turner did not constitute unnecessary an delay. The
trial court did not abuse its discretion in denying the Links' motion for
prejudgment interest, and so we overrule the third cross-assignment of error.

{963} In their fourth cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links' a new trial on the issue of
damages. We conclude that the trial court did not abuse its discretion in

denying the motion for a new trial and so we overrule the assignment of error.
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{964} We have previously explained:

The assessment of damages lies “so thoroughly within the province

of the [trier of fact] that a reviewing court is not at liberty to disturb

the [trier of fact’s] assessment” absent an affirmative finding of

passion and prejudice or a finding that the award is manifestly

excessive or inadequate. Moskouvitz v. Mt. Sinai Med. Ctr., 68 Ohio

St.3d 638, 655, 635 N.E.2d 331 (1994). A reviewing court should not

find that a verdict is inadequate unless “the inadequacy of the

verdict is so gross as to shock the sense of justice and fairness, or

the amount of the verdict cannot be reconciled with the undisputed

evidence in the case, or it is apparent that the jury failed to include

all the items of damages comprising a plaintiff's claim.” Pearson v.

Wasell, 131 Ohio App.3d 700, 709-710, 723 N.E.2d 609 (1998), citing

Tames v. Murphy, 106 Ohio App.3d 627, 666 N.E.2d 1147 (1995).
Decapua v. Rychlik, 8th Dist. Cuyahoga No. 911883, 2009-Ohio-2029, 122. With
respect to damages, “the mere fact that testimony is uncontradicted,
unimpeached, and unchallenged does not require the trier of fact to accept the
evidence if the trier of fact found that the testimony was not credible.” Id. at
1 25.

{965} The Links first argue that the jury arrived at a quotient verdict. A
quotient verdict is not legally objectionable unless the jurors entered into a prior
agreement to be bound by such a figure. Michelson v. Kravitz, 103 Ohio App.3d
301, 305, 659 N.E.2d 3569 (8th Dist.1995), citing Lundv. Kline, 133 Ohio St. 317,
13 N.E.2d 575 (1938). The Links do not allege that the jurors in this case
entered into a prior agreement. Furthermore, the Links fail to identify specific

evidence in support of their allegation that the verdict in this case constitutes

a quotient verdict. Accordingly, this argument is without merit.
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{966} The Links also argue that they are entitled to a new trial on
damages because the damages award was against the manifest weight of the
evidence. In the instant case, the jury awarded the Links $798,532. The Links
argued at trial that they were entitled to past medical expenses in the amount
of $620,718.84; $186,998 in future medical expenses; $100,000 in lost past
 income; $1,051,700 in future lost income; and $318,000 in 168 of household

Services.

{467} Our review of the record does not lead us to conclude that the trial
court abused its discretion. The verdict in this case does not shock the sense of
justice and fairness. Further, the jury was free to disbelieve and discredit the
caleulations the Links’ economist testified to with respect to future income loss

" and the value of loss of household services. For these reasons, we overrule the
Links’ fourth cross-assignment of error.

Tt is ordered that appellees/cross-appellants recover from appellants/cross-
appellees costs herein taxed.

The court finds there were reasonable grounds for this appeal.

1t is ordered that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Appellants Appx. 00032



Rule 27 of the Rules of Appellate Procedure.

Kori@F A ot

KENNETH A. ROCCO, PRESIDING JUDGE

EILEEN A. GALLAGHER, J., and
MELODY J. STEWART, J., CONCUR
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KENNETH A. ROCCO, P.J.

{91} In this appeal following a jury trial, defendants-appellants/cross-
appellees Cleveland Electric Illuminating Company (“CEI”) and FirstEnergy
Service Company (“FESC”) (collectively “the Defendants”) appeal from the trial
court’s final order granting a judgment in favor of plaintiffs-appellees/cross-
appellants Douglas Link and Diane Link (collectively “the Links”). The Links
also filed a cross-appeal. For the reasons that follow, we affirm in part and
reverse and remand in part the trial court’s final judgment.

{92} Although many of the relevant facts appear in the analysis section
where applicable, we begin with a brief background of the factual and procedural
history of this case. CEI owned and operated utility poles along Savage Road
in Bdinbridge Township. FESC is a shared service company that supports CEI
by providing services such as external affairs, economic development,
accounting, and legal support. As part of this relationship, FESC makes
suggestions and recommendations to CEI on a variety of matters.

{913} On May 8, 20086, the Bainbridge Township Board of Trustees passed
a resclution to improve and widen the entire length of Savage Road in
Bainbridge Township. In late 2006, the Geauga County Engineer’s Office sent
t}_le Defendants the preliminary road reconstruction plans for the Savage Road

widening project. On October 30, 2008, the Defendants transmitted their
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original utility pole relocation plans for Savage Road to the Geauga County
Engineer’s Office.

{94} Prior to the winter of 2008-2009, CEI relocated certain utility poles;
however, it did not relocate approximately eight utility poles along the west side
of Savage Road. The original plans called for the relocation of these poles.
Savage Road remained closed for the winter of 2008-2009 because the utility pole
relocation project was not completed, and the Defendants had made assurances
that the relocation project would be finished in the first quarter of 2009 pursuant
to the original plans,

{95} The Defendants failed to return to the project, and on March 2, 2009,
the Defendants sent the Geauga County Engineer revised plans, which called for
the poles that had not been relocated to remain in their current positions. On
March 26, 2009, the Geauga County Engineer’s Office sent the Defendants a
letter concerning the Defendants’ revised plans, specifically the plan not to
relocate the poles. The Defendants, however, never moved the poles and the
road was eventually reopened.

{96} On October 8, 2010, at around 10:00 p.m., Douglas Link ‘was
traveling on SBavage Road in Bainbridge Township on his motorcycle. A white
tail buck struck him under his left arm causing him to veer towards the right
side of the road. Mr. Link struck a utility pole (“the Pole”) owned by CEI causing

serious and permanent injury to his right leg and pelvis.
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{97} The Links filed a complaint in the trial court against CEI and
FirstEnergy Corporation on December 10, 2010, asserting claims for, inter alia,
negligence, qualified nuisance, loss of consortium, and punitive damages. On
May 11, 2011, following discovery, the Defendants filed motions for summary
judgment. The trial court denied the motions on October 7, 2011. The
Defendants filed motions for reconsideration that the trial court also denied.

{98} On June 15, 2011, the Links sought leave to amend their complaint
based upon newly discovered evidence that FESC was also culpable. The trial
court granted the Links’ request on April 12, 2012. FESC, CEI, and First
EnergyCorporation filed motions for summary judgment on September 14, 2012,
which the trial court denied.

{99} The case proceeded to trial on January 23, 2013. At the close of the
Links’ case, the Defendants moved for directed verdicts. The trial court did
direct a verdict as to FirstEnergy Corporation, because the trial court concluded
that it was merely a holding company. The trial court also directed verdicts on
a number of claims not relevant to the instant appeal. The trial court reserved
ruling on the Links’ punitive damages claim, and denied the motion for directed
verdict with respect to the Links’ claims against the Defendants for negligence
and qualified nuisance. The Defendants renewed their motions for directed

verdicts at the close of their case. The trial court granted the Defendants’
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motion for a directed verdict concerning the Links’ claim for punitive damages,
but denied the other motions.

{910} On February 5, 2013, the jury returned a verdict in favor of the
Links on their claims for qualified nuisance and loss of consortium, and a verdict
in favor of the Defendants on the Links’ negligence claim. On February 19,
- 2013, the Links filed a motion for prejudgment initérest. On that same day, the

Links filed a motion for a new trial on the issue of damages only, or in the
alternative additur. The trial court denied both motions. On February 21, 2013,
the Defendants filed a motion for judgment notwithstanding the verdict
(“JNOV”). The trial court denied the motion on July 26, 2013, and the
Defendants appealed to this court.
{911} We dismissed the initial appeal for lack of a final appealable order.
The trial court corrected this issue through the entry of a nunc pro tunc order
filed on April 18, 2014. This order set forth the disposition of all of the Links’
_claims, entered the comparative fault findings, and awarded the Links their
respective damages based upon such findings. This order is the subject of the
instant appeal.
{912} The Defendants have collectively set forth five assignments of error.
CEI sets forth four assignments of error for our review:
I. The trial court erred in failing to grant summary judgment, a

directed verdict, or a JNOV as to the Links’' claims for qualified
nuisance on the grounds that the Ohio Supreme Court’s decision in
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Turner v. Ohio Bell Telephone Co., 118 Ohio St.3d 215, 2008-Ohio-
2010, 887 N.E.2d 1158, controls and establishes that CEl cannot be
liable to the Links for Douglas Link’s collision with the Pole located
off the improved portion of the road because (a) CEI possessed the
necessary permission to install the Pole and (b) CEI's pole did not
interfere with the usual and ordinary course of travel.

I1. The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to the Links’ claim for qualified
riuisance on the grounds that the Links failed to identify any public
right with which the Pole interfered, which is a necessary element
of the claim.

III, The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to the Links’ claim for qualified
nuisance after the jury found that neither CEI nor FESC owed a
duty of care to Douglas Link.

IV. The trial court erred in failing to grant summary judgment,
direct a verdict, or grant JNOV as to Diane Link’s derivative claim
for loss of consortium on the grounds that there was no viable
substantive claim against CEI or FESC.

FESC has set forth a single assignment of error for our review:

V. The trial court erred in failing to direct a verdict or to grant
JNOV on the Links’ claim of qualified nuisance against FESC when
the evidence demonstrated that FESC neither owned nor controlled
the Pole that was struck by Douglas Link’s motorcycle.

The Links filed a cross-appeal and set forth four cross-assignments of error:

1. The trial court erred in failing to grant the Links a new trial for
the limited purpose of past pain and suffering.

II. The trial court erred in granting the Defendants’ motion for
directed verdict related to the Links’ claim for punitive damages,
and not permitting an instruction on punitive damages to go to the

jury.
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II1. The trial court erred in failing to grant the Links motion for
prejudgment interest.

IV. The trial court erred in failing to grant the Links a new trial on
the issue of damages.

Standards of Review

{413} We review de novo a trial court's order denying a motion for

summary judgment. Grafton v. Ohio Edison Co., 77 Ohio St.3d 102, 105, 671

N.E.2d 241 (1996). Under Civ.R. 56(C), summary judgment should be granted
if (1) there is no genuine issue as to any material fact; (2) the moving party is
entitled to judgment as a matter of law; and (3) reasonable minds can come to
but one conclusion, and that conclusion is adverse to the party against whom the
motion for summary judgment is made, who is entitled to have the evidence
construed most strongly in his favor. Gilbert v. Summit Cty., 104 Ohio St.3d
660, 2004-Ohio-7108, 821 N.E.2d 564, § 6.

{9114} We also apply a de novo standard review to a trial court’s order
denying a motion for a directed verdict or a motion for JNOV. Zappola v. Rock
Capital Sound Corp., 8th Dist. Cuyahoga No, 100055, 2014-Ohio-2261, § 63. In
considering either motion, the trial court should construe the evidence in the
light most favorable to the non-moving party. Id. at Y 64, citing Posin v. A.B.C.
Motor Court Hotel, Inc., 45 Ohio St.2d 271, 275, 344 N.E.2d 334 (1976) The
motion should be denied if there is substantial evidence to support the non-

moving party’s side of the case and if reasonable minds could reach different
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conclusions. Id. In deciding the motion, the trial court shall not weigh the
evidence or the credibility of the witnesses. Id.

{915} We apply the abuse of discretion standard when reviewing a trial
court’s ruling on a motion for a new trial. Id. at § 65. Under Civ.R. 59(A)(6), a
_ tnal court Wl‘nay_‘qrder anew trialif it is apparent that the verdict is not sustained
by fhé manifest weight of the evidence. In cbnsidex.'in.g;‘a moﬁion for é néw“tﬁél,
the trial court is required to

weigh the evidence and pass upon the credibility of the witnesses,

not in the substantially unlimited sense that such weight and

credibility are passed on originally by the jury but in the more

restricted sense of whether it appears to the trial court that

manifest injustice has been done and that the verdict is against the

manifest weight of the evidence.
Rybak v. Main Sail, LLC, 8th Dist. Cuyahoga No. 96899, 2012-Ohio-2298, § 52,
quoting Rohde v, Farmer, 23 Ohio St.2d 82, 262 N.E.2d 685 (1970), paragraph
three of the syllabus. With these standards in mind, we turn to the assignments
of error raised by the parties.

Analysis

{916} In the Defendants’ first assignment of error, CEI argues that the
qualified nuisance claim must fail under the Ohio Supreme Court’s decision in
Turner v. Ohio Bell Tel. Co., 118 Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d
1158, We disagree. In Turner, the Court held that

when a vehicle collides with a utility pole located off the improved

portion of the roadway but within the right-of-way, a public utility
is not liable, as a matter of law, if the utility has obtained any
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necessary permission to install the pole and the pole does not
interfere with the usual and ordinary course of travel.

Id. at § 21. The utility pole in Turner was erected pursuant to a permit issued
by the Ohio Department of Transportation. Id. at § 26. Therefore, the court
concluded that the utility company had obtained the necessary permission to

-install the pole. The court also determined that the pole did not inte_rfere --with .
the usual and ordinary course of travel because it was “located in the :
right-of-way but off the improved portion of the road and because a motorist
properly using the usual and ordinary course of travel would not come into
contact with the utility pole.” Id. at § 26.

{917} Following Turner, in Bidar v. Cleveland Elec. Illum. Co., 8th Dist.
Cuyahoga No. 97490, 2012-Ohio-3686, we were confronted with facts that were,
unfortunately, similar to the facts in the instant case. In Bidar, the plaintiff was
also driving on Savage Road when a deer darted into the roadway. The plaintiff
swerved to avoid hitting the deer and, instead, hit one of the other utility poles
that the Defendants had refused to relocate. The trial court determined that
under Turner, CEI was entitled to summary judgment. We reversed.

{918} We first explained that under Turner, “a jury determination of the
reasonableness of pole placement is unnecessary if (1) permission was granted,
and (2) the pole does not interfere with the usual and ordinary course of travel.”
Id. at 7 16. We further determined that “[t]hese are two separate requirements,

but ‘placement that complies with the requirements of the public authority that
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owns the right of way is indicative that the object is not an obstacle to the
traveling public.” Id., quoting Turner at § 20.

{919} Applying Turner to the facts in Bidar, we determined, inter alia,
that no permission had been granted by any public authority in the Bidar case.
1d. at {17. We explamed that under R.C. 5543 OQ(A) and 5571.05, the pro;lect
to widen Savage Road was subJect tothe supemsmn of the county engmeerm Id.
at § 25. The plaintiffs in Bidar had set forth evidence demonstrating that the
county engineer found the pole’s placement unacceptable and, therefore, the
county engineer had not granted permission for the pole’s placement. Id. We
coneluded that the case was distinguishable from the facts in Turner and that
the reasonableness of the pole placement remained a jury question.

{9120} Applying Bidarto the instant case leads us to the same conclusion.
‘In this case, the plaintiffs set forth the same documentary evidence that the
Bidar plaintiffs set forth regarding the county engineer’s concerns about the
location of the utility poles on Savage Road. Originally, CEI had planned to
relocate or remove all of its poles on Savage Road. But after removing some of
the poles, CEI abandoned its original plan.

{921} On March 26, 2009, the Geauga County Engineer’s Office sent the

Defendants a letter concerning CEI's revised plans stating that the township

ICEI argues that these statutes do not require that CEI gain the county
engineer’s approval for pole placement. We already rejected that argument in Bidar.
See Bidar at ¥ 17, 25.
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had kept Savage Road closed since the project began to “protect not only the
driving public, but also their and your tort liability.” The letter went on to state
that the revised plans did not “address the clear zone of the roadway. In some
cases the poles are in the ditch line and may not have enough cover, in other

areas, poles are in front of the dztch and only four to six feet off the edge of the

pavement Accnrdmg to the county engineer, the rev1sed plans created a
“liability the township will not allow to exist on a public road,” as well as a
“liability” the engineer thought appellants would not want to absorb. The letter
concluded as follows:

As Project Manager for the township road reconstruction project, I

am requesting your review of this project with the hope you will

agree that it is in the best interest of everyone that FESC completes

the [original] plan in a timely fashion and provide a safe, clear zone

for the roadway.

{922} The Defendants were not responsive to the concerns raised in the
letter. Less than one year later, the Bidar accident occurred. The township
wrote to the Defendants again, informing them of the Bidar accident and
stating:

It is apparent that safety dictates the relocation of these poles to an

adequate distance from the roadway and in line with the other poles

on Savage Road.

We would like a resolution of this issue with CEI as soon as possible

and before there are any further accidents. We look forward to your
prompt notification of the schedule for relocating the poles.
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The township did not receive a response for almost three months. The response
stated that the Defendants had decided not to relocate the utility poles except
at the township’s sole cost and expense. Twenty-five days later, the Link
accident occurred.

{923} CEI argues that the county and the township implicitly approved

of the decision to leave the Pole in place by reopening Savage Road with the Pole
in its original poéition. We disagree. The evidence set forth above establishes
that the county engineer consistently communicated its disapproval to the
Defendants regarding the Pole’s placement, The Defendants refused to move the
Pole notwithstanding this disapproval, and eventually the road was reopened.
After the road was reopened and the Bidar accident occurred, the Defendants
were again notified that the poles that had not been relocated were in an
unacceptable location. The message to the Defendants was consistent and clear:
the Pole needed to be relocated. CEI's argument to the contrary fails.

{924} We conclude, as we did in Bidar, that CEI did not have the requisite
permission to keep the Pole inits original location after completion of the Savage
Road widening project. Accordingly, CEI cannot rely on Turner as a shield from
liability. We overrule the first assignment of error.

{925} In the Defendants’ second assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant

JNOV as to the Links’ claim for qualified nuisance on the grounds that the Links
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failed to identify any public right with which the Pole interfered, which is a
necessary element of the claim.

{926} CEI asserts that a qualified nuisance is a form of public nuisance
and that a public nuisance does not exist unless there was an interference with

a public right common to all members of the general public. According to CEI,

the ‘;;ublic does not have the right to drive off the roadway fo a place where it
might strike a stationary object off the road.

{927} We disagree with CEI's position. First, qualified nuisance is not a
form of public Vnuisance. A qualified nuisance can also exist as a private
nuisance. See Hardin v. Naughton, 8th Dist. Cuyahoga No. 98645,
2013-Ohio-1549, Y 19 (“A public or private nuisance may be further classified as
either an ‘absolute’ nuisance, or nuisance per se, or a ‘qualified’ nuisance,”). The
linchpin in a qualified nuisance claim is whether “a lawful act [was] ‘so
negligently or carelessly done as to creaté a potential and unreasonable risk of
harm, which in due course results in injury to another.” Id. at q 20.

{928} Second, if we were to credit CEI's position, then it would follow that
no one could ever recover for a qualified nuisance when one drives off the
roadway and hits a pole. But our case law makes clear that there are
circumstances when one can recover for qualified nuisance for driving off a
roadway and hitting a pole. In Bidar we reversed the trial court’s grant of

summary judgment on the driver’s qualified nuisance claim, in part because “the
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Bidars presented evidence that created a genuine issue of material fact as to
whether the pole placement interfered with the usual and ordinary course of
travel.” Bidar, 8th Dist. Cuyahoga No. 97490, 2012-Ohio-3686, at § 25. In
Bidar, as in the instant case, the poie that the driver hit was located off of the

road. By reversing summary judgment in Bidar, we necessarily determined that

there are instances where a plaintiff can recover for a qualified nuisance when
he has driven off the road and hit a pole. Because CEI's argument boils down
to the contention that one can never recover under such circumstances, the
assignment of error fails. The second assignment of error is overruled.

{929} In the Defendants’ third assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant
JNOV as to the Links’ claim for qualified nuisance after the jury found that
neither CEI nor FESC owed a duty of care to Douglas Link. For the reasbns that
follow, we overrule the assignment of error.

{9130} “In essence, an action for qualified nuisance is an action for the
negligent maintenance of a condition that creates an unreasonable risk of harm
that results in injury.” Hardin, 8th Dist. Cuyahoga No. 98645, 2013-Ohio-1549,
at § 20. A nuisance claim relies upon a finding of negligence, and so “the
allegations of nuisance and negligence merge.” Id., citing Allen Freight Lines,
Inc. v. Consol. Rail Corp., 64 Ohio St.3d 274, 276, 535 N.E.2d 855 (1992).

Therefore, to prevail on a claim for qualified nuisance, a plaintiff must
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demonstrate that the defendants breached an applicable duty of care and that
the breach proximately caused the plaintiff's injuries. See id. at § 22.

{931} The jury found that CEI was liable for qualified nuisance. But in
a gpecial interrogatory for the negligence claim, the jury determined that CEI

did not owe a duty of care to Douglas Link. Because the existence of an

é}r)j;lif‘:kabl-e aufy is one of the elements of qualified nuisance claim, the jury’s’
verdicts on the two claims in this case are at odds with one another. The Links
point out that the special interrogatory was specific to the negligence claim and
that the general verdict was specific to the qualified nuisance claim. But
because the allegations of negligence and the allegations of qualified nuisance
merge, we conclude that the special interrogatory in the negligence claim is
relevant to the general verdict in the qualified nuisance claim. Seeid. at § 20.

{932} However, CEI waived any error in the inconsistency by failing to
object before the jury was discharged. See Avondet v. Blankstein, 118 Ohio
App.3d 357, 368, 692 N.E.2d 1063 (8th Dist.1997). The law is clear that where
the inconsistencies between a general verdict and an interrogatory are apparent
before the jury is discharged, the inconsistency is waived unless a party raises
an objection prior to the jury’s discharge. Id. at 368-369.

{933} Under Civ.R. 49(B), a trial court has three options if the jury’s
answers to the ipterrogatories are internally inconsistent or inconsistent with

the verdict: (1) it may enter judgment consistent with the answers,
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notwithstanding the verdict; (2) it may return the matter to the jury for further
consideration, or (3) it may order a new trial. Proctor v. Hankinson, 5th Dist,
Licking No. 08 CA 0115, 2009-Ohio-4248, Y 43. The Ohio Supreme Court has
determined that when an interrogatory response is inconsistent and

irreconcilable with the general verdict, “the clear, best choice [is] to send the jury

bécic fér furﬁher deliberafi.oﬁs-.” Sﬁdﬁér v. Maier, 68 Ohio St.3d 416, 421, 627
N.E.2d 986 (1994). |
{934} If a party fails to bring the inconsistency to the court’s attention
"while the jury is still empaneled, and later files a motion for a new trial, that
party “has effectively curtailed the court’s discretion by eliminating two of [the
court’s] options under Civ.R. 49, including the option the Supreme Court found
to be the clear best choice.” Proctor at Y 46.

{935} The waiver rule serves two important goals. First, it “promote|s]
the efficiency of trials by permitting the reconciliation of inconsistencies without
the need for a new presentation of evidence to a different trier of fact.” Avondet,
118 Ohio App.3d at 368, quoting Greynolds v. Kurman, 91 Ohio App.3d 389, 395,
632 N.E.2d 946 (1993). The rule also “prevent{s] jury shopping by litigants who
might wait to object to an inconsistency until after the original jury is
discharged.” Id.

{936} In the instant case, although the inconsistency between the general

verdict and interrogatory were apparent prior to the jury’s discharge, CEI did
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not object to the inconsistency until after the jury was discharged. Accordingly,
CEI waived any error in the inconsistency.? Accordingly, we overrule the third
assignment of error.

{937} In the Defendants’ fifth assignment of error,’ FESC asserts that the

trial court erred in failing to direct a verdict or to grant JNOV on the Links’

claim of qualified nuisance against FESC when the evidence demonstrated that
FESC neither owned nor controlled the Pole that was struck by Douglas Link’s
motoreycle. We disagree and so we overrule the assignment of error.

{938} FESC argues that in order for it to be held liable for qualified
nuisance, the Links were required to demonstrate that FESC had possession or
control over the thing tﬂat allegedly caused the nuisance: in this case, the Pole.
The Links take issue with the legal standard articulated by FESC, but they
argue that, even if the legal standard articulated by FESC is correct, the record
demonstrates that FESC did possess or control the Pole.

{139} We agree with the Links. FESC is relying on the defense of
“landlord out of possession and control,” a common law defense applying in the

landlord-tenant context. See Ogle v. Kelly, 30 Ohio App.3d 392, 396, 629 N.E.2d

2Although CEI does not argue plain error, we note that the inconsistency in this
case does not amount to plain error. In Avondet, we concluded that the inferrogatory
was clearly inconsistent with the general verdict, but concluded that the appellant had
waived the inconsistency. Implicit in this holding is the rule that such inconsistencies
do not constitute plain error. It, likewise, follows that any such inconsistency in the
instant case does not rise to the level of plain error.

*We address the assignments of error out of order for ease of discussion.
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495 (1st Dist.1993). Under this rule, “if the landlord does not retain the right to
admit or exclude persons from the leased premises, neither does the landlord
reserve the possession or control necessary for imposition of liability because of
the condition of the premises.” Id. at 396, citing Hendrix v. Eighth & Walnut

Corp., 1 Ohio St.3d 205, 438 N.E.2d 1149 (1982). We fail to see how this rule

aﬁl;ﬁes to 1.:.h‘e facts of the instant case. FESC and CEI are not landlord and
tenant. Rather, FESC is a shared service company that supports electric
distribution operating companies like CEL*

{940} In order to demonstrate that FESC was liable for qualified nuisance,
the Links were required to demonstrate that FESC breached an applicable duty
of care and that the breach proximately caused Douglas Link’s injuries. See
Hardin, 8th Dist. Cuyahoga No. 98645, 2013-Ohio-1549, at § 22. FESC argues
for the first time in its reply brief that it did not owe a duty to the Links. Wé
will not consider this argument. “Reply briefs are to be used only to rebut
arguments raised in an appellee’s brief, and an appellant may not use a reply
briefto raise new issues or assignments of error.” Capital One Bank (USA), N.A.
v. Gordon, 8th Dist. Cuyahoga No. 98953, 2013-Ohio-2095, § 9. See also App.R.
16(C). Tor the aforementioned reasons, we overrule the fifth assignment of

error.

‘Furthermore, assuming arguendo that the Links were required to demonstrate
that FESC possessed or controlled the Pole, the record provides ample evidence from
which a reasonable jury could reach that conclusion.
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{941} In the Defendants’ fourth assignment of error, CEI argues that the
trial court erred in failing to grant summary judgment, direct a verdict, or grant
JNOV as to Diane Link's derivative claim for loss qf consortium on the grounds
that there was no viable substantive claim against CEl or FESC.

{942} The jury found that Diane Link was entitled to damages based on

her loss of consortium claim. A loss of consortium ¢ldim is a derivative cause of
action dependent on the viability of the primary cause of action. See Tourlakis
v. Beverage Distrib., 8th Dist. Cuyahoga No. 81222, 2002-Ohio-7252, § 29. In
this case, the primary cause of action is Douglas Link’s qualified nuisance claim.
Diane Link’s loss of consortium claim is derivative of the qualified nuisance
claim. CEI's argument in its fourth assignment of error is based on the
assumption that we would sustain either its first, second, or third assignments
of error, because those assignments of error challenge the viability of the
qualified nuisance claim. CEI asserts that if the qualified nuisance claim fails,
then the loss of consortium claim must also fail. Similarly, in its ffth
assignment of error based on the qualified nuisance claim, FESC asserts that if
we sustain the assignment of error, then FESC cannot be liable to Diane Link
for loss of consortium.

{943} Because we have overruled the first, second, thii'd, and fifth
assignments of error, Douglas Link’s primary cause of action for qualified

nuisance survives as to both CEI and FESC. Accordingly, Diane Link’s loss of
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consortium claim also survives. We, therefore, overrule the fourth assignment
of error.

{944} In their first cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links a new trial for the limited purpose

of past pain and suffering. We overrule the assignment of error.

” {1145} In one of the interrogatories, the jury found that Douglas Link
should be compensated m the following manner: $237,200 for past economic
loss, $180,982 for future" économic loss, $0 for past non-economic loss, and
$234,100 for future non-economie loss. The Links point out that they requested
approximately $100,000 in past economic damages related to past income loss,
and $620,718.84 for past medical expenses. The argument follows that a portion
of the jury’s award for past economic harm must have included Douglas Link’s
past medical expenses. According to the Links, because the jury awarded
Douglas Link damages for medical expenses, they were required under the law
to award him damages for past non-economic harm as well. We will not resolve
this issue, because the Links have waived the argument.

{946} In essence, the Links are arguing that the jury’s verdict wﬁs
inconsistent. But the Links failed to object to the jury’s damages award until
after the jury had been dismissed. This brings us back to our analysis in CEI's
third assignment of error. See supra at Y 16-24. What is good for the goose is

good for the gander. The Links had an opportunity to raise any readily apparent
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inconsistency in the jury’s verdict. while the jury was still empaneled. The Links
made no such objection and so waived any alleged inconsistency. See Avondet,
118 Ohio App.3d at 357, 692 N.E.2d 1063. Accordingly, we overrule the first
cross-assignment of error.

{947} In their second cross-assignment of error, the Links argue that the

trial court erredin grarﬁ:ing the Defendants’ motion for a directed verdict related
to the Links’ claim for punitive damages and for not permitting an instruction
on punitive damages to go to the jury. We agree that the trial court erred in
granting the motion for a directed verdict on punitive damages and so we sustain
the assignment of error.

{948} Punitive damages can be awarded in a civil tort action only where
the defendant acted with “actual malice.” Wilburn v. Cleveland Elec. Illum. Co.,
74 Ohio App.3d 401, 411, 599 N.E.2d 301 (8th Dist.1991), citing Preston v.
Murty, 32 Ohio St.3d 334, 512 N.E.2d 1174 (1987). The Ohio Supreme Court has
explained:

Actual malice, necessary for an award of punitive damages, is (1)

that state of mind under which a person’s conduct is characterized

by hatred, ill will or a spirit of revenge, or (2) a conscious disregard

for the rights and safety of other persons that has a great

probability of causing substantial harm.

Preston at syllabus. “[T)he latter category of actual malice includes ‘extremely

reckless behavior revealing a conscious disregard for a great and obvious harm.™

Cabe v. Lunich, 70 Ohio St.3d 598, 601, 640 N.E.2d 159 (1994), quoting Preston
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at 335. The purpose behind awarding punitive damages is both to punish the
offending party and to deter others from similar behavior. Id. at 601-602.

{149} Before submitting the issue of punitive damages to a jury, the trial
court is required to

review the evidence to determine if reasonable minds can differ as

to~whether— the“party was -aware—his--or her»uaetrmhadwawgreatﬂ% S
probability of causing substantial harm. Furthermore, the court '
must determine that sufficient evidence is presented revealing that
the party consciously disregarded the injured party’s rights or
safety.

Id. at 336.

{450} In the instant case, the trial court granted the Defendants’ motion
for a directed verdict on punitive damages because it determined that the
evidence did not support a finding that there was a great probability that the
Defendants’ actions would harm Douglas Link. The trial court based its
conclusion on the fact that there were 2,200 vehicles driving on Savage Road
each day, but there had been only one prior accident on the road. According to
the trial court, while there may have beena pbssibility of substantial harm there
was not a great probability of substantial harm.

{51} The Links argue that the trial court erred because there was
substantial evidence in the record to support a finding that CEI and FESC

consciously disregarded Douglas Link’s safety. We agree. CEI and FESC had
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knowledge of a prior, similar collision that had recently taken place at the same
set of utility poles.

{952} The evidence presented at trial revealed that Savage Road was
widened and reopened in 2009, and that CEI and FESC were notified by the

county engineer that the location of the poles posed a safety risk. The Bidar

accident occurred on May 23, 2010. CEI and FESC were notified abotit the
Bidar accident and chose not to relocate the poles.® Douglas Link’s accident
occurred less than five months later on October 8, 2010. There was sufficient
evidence presented from which a jury could conclude that there was a great
probability of Earm. Evidence was also presented that the speed limit on Savage
Road was 45 miles per hour. Therefore, sufficient evidence was presented from
which a jury could conclude that the harm caused could be substantial.

{953} We conclude that reasonable minds could differ as to whether CElL
and FESC were aware that their acts had a great probability of causing
substantial harm. Accordingly, the trial court erred in granting CEI and FESC’s
motion for a directed verdict on the issue of punitive damages.

{954} On remand, the trial court is directed to conduct a new trial on the
issue of punitive damages with CEI and FESC as the only defendants. The

parties argue as to whether, in a trial on the issue of punitive damages, the trial

SAt oral argument, the Links' attorney cited to testimony from two CEI
employees who testified that moving the eight poles would have cost a total
approximately $20,000.
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court should permit the introduction of evidence concerning the Bidar accident.
We conclude that the evidence concerning the Bidar accident is admissible for
purposes of such new trial on punitive damages.

{955} Although the trial court originally granted the Defendants’ motion

in limine to exclude evidence of the Bidar accident, this motion practice was

relevar;t t.o a friéi oﬁ fhé iésue of lialﬁiiity. The trial court could have logically
determined under Evid.R. 403(A) that the probative value of that evidence was
substantially outweighed by the danger of unfair prejudice, of confusion of the
issues, or of misleading the jury. But such concerns are not presentin a trial on
the issue of punitive damages. Evidence showing that CEI and FESC were
aware of the Bidar accident is probative of whether CEI and FESC consciously
disregarded Douglas Link’s safety. Further, there is no danger of unfair
prejudice, confusion of the issues, or misleading the jury. Accordingly, the jury
should be permitted to hear evidence relevant to the Bidar accident. The Links’
second cross-assignment of error is sustained.

{956} In their third cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links’ motion for prejudgment interest.
We overrule the assignment of error. |

{957} A ruling on a motion for prejudgment interest is reviewed for an

abuse of discretion. See Damario v. Shimmel, 8th Dist. Cuyahoga Nos. 90760
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and 90875, 2008-Ohio-5582, q 55, citing Scioto Mem. Hosp. Assn. v. Price
Waterhouse, 74 Qhio St.3d 474, 479, 6569 N.E.2d 1268 (1996).

{458} R.C. 1343.03 provides that prejudgment interest may be awarded
in the following instance:

If, upon motion of any party to a civil action that is based on tortious

conduct, that has not been settled by agreement of the parties, and

in which the court has rendered a judgment, decree, or order for the

payment of money, the court determines at a hearing held

subsequent to the verdict or decision in the action that the party
required to pay the money failed to make a good faith effort to settle

the case and that the party to whom the money is to be paid did not

fail to make a good faith effort to settle the casel.]

{9159} The rule “encourage[s] prompt settlement and * * * discourage[s]
defendants from frivolously opposing and prolonging suits for legitimate claims
between injury and judgment.” Damario at Y 52, citing Royal Elec. Constr. Corp.
v. Ohio State Univ., 73 Ohio St.3d 110, 116, 652 N.E.2d 687 (1995).

{960} The party seeking prejudgment interest bears the burden of proof.
Id. at | 54. In determining whether to award a motion for prejudgment interest,
the trial court must consider whether the nonmoving party: “(1) fully cooperated
in discovery proceedings, (2) rationally evaluated its risks and potential liability,
(3) did not unnecessarily delay the proceedings, and (4) made a good faith

settlement offer or responded in good faith to an offer from the other party.” Id.,

citing Kalain v. Smith, 25 Ohio St.3d 157, 159, 495 N.E.2d 572 (1986). “If a
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party has a good faith, objectively reasonable belief that he has no liability, he
need not make a monetary settlement offer.” Kalain at 159.

{1}61} The Links assert that the Defendants’ offer to settle the case for
$20,000 was not made in good faith, and that the Defendants unnecessarily
delayed the proceedings by filing numerous summary judgment motions and
ﬁétibné for recoﬁéidei;éti;:mn Based oﬁ aﬁquesti-onable ap;bliédtion of Turner, 118
Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d 1158. The Defendants argue that
they had a good faith, objectively reasonable belief that Turner applied in this
case and so they were not required to make any monetary settlement offer. If
Turner was applicable, it would act as a complete bar to recovery.

{962} Although we ultimately determined that Turner does not apply in
the instant case, the Defendants’ argument to the contrary was not frivolous.
Accordingly, the Defendants were not required to make any monetary settlement
offer. It follows that the Defendants’ motions for summary judgment and for
reconsideration based on Turner did not constitute unnecessary an delay. The
trial court did not abuse its discretion in denying the Links’ motion for
prejudgment interest, and so we overrule the third cross-assignment of error.

{463} In their fourth cross-assignment of error, the Links argue that the
trial court erred in failing to grant the Links' a new trial on the issue of
damages. We conclude that the trial court did not abuse its discretion in

denying the motion for a new trial and so we overrule the assignment of error.
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{964} We have previously explained:

The assessment of damages lies “so thoroughly within the province

of the [trier of fact] that a reviewing court is not at liberty o disturb

the [trier of fact’s] assessment” absent an affirmative finding of

passion and prejudice or a finding that the award is manifestly

excessive or inadequate. Moskouitz v. Mt. Sinai Med. Ctr., 69 Ohio

St.3d 638, 655, 635 N.E.2d 331 (1994). A reviewing court should not

find that a verdict is inadequate unless “the inadequacy of the

- verdict is so gross as to shock the sense of justice and fairness, or

the amount of the verdict cannot be reconciled with the undisputed

evidence in the case, or it is apparent that the jury failed to include

all the items of damages comprising a plaintiff's claim.” Pearson v.

Wasell, 131 Ohio App.3d 700, 709-710, 723 N.E.2d 609 (1998), citing

Iames v. Murphy, 106 Ohio App.3d 627, 666 N.E.2d 1147 (1995).
Decapua v. Rychlik, 8th Dist. Cuyahoga No. 91189, 2009-Ohio-2029, § 22. With
respect to damages, “the mere fact that testimony is uncontradicted,
unimpeached, and unchallenged does not require the trier of fact to accept the
evidence if the trier of fact found that the testimony was not credible.” Id. at
1 25.

{965} The Links first argue that the jury arrived at a quotient verdict. A
quotient verdict is not legally objectionable unless the jurors entered into a prior
agreement to be bound by such a figure. Michelson v. Kravitz, 103 Ohio App.3d
301, 305, 659 N.E.2d 359 (8th Dist.1995), citing Lund v. Kline, 133 Ohio St. 317,
13 N.E.2d 575 (1938). The Links do not allege that the jurors in this case
entered into a prior agreement. Furthermore, the Links fail to identify specific

evidence in support of their allegation that the verdict in this case constitutes

a quotient verdict. Accordingly, this argument is without merit.
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{966} The Links also argue that they are entitled to a new trial on
damages because the damages award was against the manifest weight of the
evidence. In the instant case, the jury awarded the Links $798,532. The Links
argued at trial that they were entitled to past medical expenses in the amount
of $620,718.84; $186,998 in future medical expenses; $100,000 in lost past
 income; $1,051,700 in future lost income; and $318,000 in loss of household
services.

{967} Our review of the record does not lead us to conclude that the trial
court abused its discretion. The verdict in this case does not shock the sense of
justice and fairness. Further, the jury was free to disbelieve and discredit the
calculations the Links’ economist testified to with respect to future income loss
and the value of loss of household services. For these reasons, we overrule the
Links’ fourth cross-assignment of error.

Itis ordered that appellees/cross-appellants recover from appellants/cross-
appellees costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to
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Rule 27 of the Rules of Appellate Procedure.

Ko BF A ot

KENNETH A. ROCCO, PRESIDING JUDGE

EILEEN A. GALLAGHER, J., and
MELODY J. STEWART, J., CONCUR

Appellants Appx. 00069



CC 97/2783

The State of Ghio, { I, ANDREA F. ROCCO, Clerk of the Court of
Cuyahoga County.

Appeals within and for said County, and in whose custody the files, Journals and records of said Court are
required by the laws of the State of Ohio, to be, kept, hereby certify that the foregoing is taken and copied

from the Journalentry dated on {R-l{-{y ca 5138

of the proceedings of the Court of Appeals within and for said Cuyahoga County, and that the said foregoing

copy has been compared by me with the original entry on said Journalentxy dated on Va- ! ul

68 A0V A5 (. andthat the same is correct transeript thercof.
B Westimonp Fbhereof, I do hereunto subscribe my name oﬁiciél-l-y,.
and affix the seal of said court, at the Court House in the City of

Cleveland, in said County, this __ {{ ¥

day of hc‘:’ceﬂ‘?br: = AD.20 ¢
ANDREA F. ROCCO, Clerk of Courts
By. &}O/gﬂ* 7/ aM ) Deputy Clerk
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317
Plaintiff

Judge: LANCE T MASON

FIRSTENERGY CORP., ET AL
Defendant

JOURNAL ENTRY

DEFENDANT(S) CLEVELAND ELECTRIC ILLUMINATING COMPANY(D2) AND CLEVELAND ELECTRIC

ILLUMINATING COMPANY(D3) MOTION FOR SUMMARY JUDGMENT JOHN J EKLUND 0010895, FILED 05/11/2011, 1S
DENIED. GENUINE ISSUE OF MATERIAL FACT CONTINUE TO EXIST.

D1 FIRSTENERGY CORP MOTION FOR SUMMARY JUDGMENT AND FOR SANCTIONS JOHN J EKLUND 0010895, FILED
05/11/2011, IS DENIED. GENUINE ISSUE OF MATERIAL FACT CONTINUE TO EXiST.

K o Ve

Judge Signature 10/06/2011

10/06/2011

RECEIVED FOR FILING
10/07/2011 08:47:40
By: CLPAL
GERALD E. FUERST, CLERK

Page 1 of 1
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317
Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP,, ET AL
Defendant

JOURNAL ENTRY

DEFENDANTS MOTION FOR RECONSIDERATION OF SUMMARY JUDGMENT DENIAL OR IN THE ALTERNATIVE FOR
CLARIFICATION .....ORAL HEARING REQUESTED......W......... ERIC § ZELL (0084318), FILED 10/31/2011, IS GRANTED.
THE CQURT HAVING RECONSIDERED ITS PRIOR DENIAL OF DEFENDANTS MOTION FOR SUMMARY JUDGMENT
DECLINES TO REVERSE THE PRIOR RULING.

SECTION 5543.09 OF THE OHIO REVISED CODE FROVIDES THAT THE COUNTY ENGINEER SHALL SUPERVISE THE
CONSTRUCTION, RECONSTRUCTION, IMPROVEMENT, MAINTENANCE, AND REPAIR OF THE HIGHWAYS, BRIDGES,
AND CULVERTS UNDER THE JURISDICTION OF THE BOARD OF COUNTY COMMISSIONERS, AND THE
CONSTRUCTION, RECONSTRUCTION, RESURFACING, AND IMPROVEMENT OF PUBLIC ROADS BY BOARDS OF
TOWNSHIP TRUSTEES UNDER SECTIONS 5571.01........ OF THE REVISED CODE. MOREOVER SECTION 5571.05 OF
‘THE OHIO REVISED CODE PROVIDES IN THE MAINTENANCE AND REPAIR OF ROADS, THE BOARD OF TOWNSHIP
TRUSTEES AND ANY TOWNSHIP HIGHWAY SUPERINTENDENT APPOINTED BY IT, SHALL BE SUBJECT TO THE
GENERAL SUPERVISION AND DIRECTION OF THE COUNTY ENGINEER. SUCH BOARD OF TOWNSHIP TRUSTEES
SHALL FOLLOW THE DIRECTIONS QOF THE ENGINEER AS TO METHODS TO BE FOLLOWED IN MAKING REPAIRS. IN
THE PRESENT CASE GENUINE ISSUE OF MATERIAL FACT CONTINUE TO EXiST AS TO WHETHER DEFENDANTS
HAD PERMISSION FROM THE BAINBRIDGE TOWNSHIP BOARD OF TRUSTEES AND GEAUGA COUNTY ENGINEER'S
OFFICE TO MAINTAIN THE SUBJECT LIGHT POLE IN ITS CURRENT LOCATION DURING THE WIDENING AND
IMPROVEMENT OF SAVAGE ROAD, ALSO IN HIS BRIEF IN OPPOSITION PLAINTIFF HAS ALLEGED THAT THE
SUBJECT POLE HAS BECOME DESTABILIZED AS A RESULT OF GRADE CUTS AND HAS BEGUN TO LEAN TOWARDS
THE ROADWAY, THIS TOO PRESENTS QUESTIONS OF FACT AS TO WHETHER THE POLE INCOMMODES THE
PUBLIC'S USE OF THE ROAD.

FOR THESE REASONS THE COURT DECLINES TO REVERSE ITS PRIOR RULING DENYING DEFENDANTS' MOTIONS

FOR SUMMARY JUDGMENT.
Judge Signature 03/14/2012
03/07/2012
RECEIVED FOR FILING
03/15/2012 08:50:52
By: CLPAL

GERALD E. FUERST, CLERK
Page 1 of 1
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317

Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP., ET AL
Defendant

JOURNAL ENTRY

DEFENDANT(S) CLEVELAND ELECTRIC ILLUMINATING COMPANY(2) AND CLEVELAND ELECTRIC
ILLUMINATING COMPANY(D3) MOTION FOR SUMMARY JUDGMENT THOMAS I MICHALS 0040822, FILED

09/14/2012, 1S DENIED.
95/&% %

Judge Signature 11/19/2012

11/16/2012

RECEIVED FOR FILING
11/20/2012 08:47:12
By: CLPAL
GERALD E. FUERST, CLERK
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317

Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP., ET AL
Defendant

JOURNAL ENTRY

PURSUANT TO CIVIL RULE 60(A), THE COURT ON ITS OWN MOTION CORRECTS THE ENTRY JOURNALIZED
11/20/2012 TO READ DEFENDANT(S) CLEVELAND ELECTRIC [LLUMINATING COMPANY (D2} AND FIRSTENERGY
CORP (D13 MOTION FOR SUMMARY JUDGMENT THOMAS I. MICHALS 0040822, FILED 09/04/12, 1S DENIED.

K e el

Judge Signature 01/23/2013

01/23/2013

RECEIVED FOR FILING
01/24/2013 08:39:04
By: CLPAL
ANDREA F. ROCCO, CLERK
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IN THE COURT OF COMMON PLEAS

CUYAHOGA COUNTY, OHIO
DOUGLAS V. LINK, ET AL Case No: CV-10-7143317
Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP,, ET AL
Defendant

JOURNAL ENTRY

D4 FIRSTENERGY SERVICE COMPANY MOTION FOR SUMMARY JUDGMENT THOMAS 1 MICHALS 0040822, FILED

09/14/2012, IS DENIED.
%ﬂm’ %

Judge Signature 01/23/2013

01/23/2013
RECEIVED FOR FILING
01/24/2013 08:38:54
By: CLPAL
ANDREA F. ROCCO, CLERK
Page 1 of 1
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317
Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP.,ET AL
Defendant

JOURNAL ENTRY

THIS MATTER IS BEFORE THE COURT ON PLAINTIFFS' MOTION FOR A NUNC PRO TUNC ORDER FILED APRIL 7,
2014. FOR GOOD CAUSE SHOWN, SUCH MOTION IS GRANTED. THE TRIAL COURT'S ORDER DATED FEBRUARY 7,
2013, IS HEREBY AMENDED, NUNC PRO TUNC, TO READ AS FOLLOWS:

ON JANUARY 23, 2013, THE JURY TRIAL COMMENCED IN THIS MATTER. AT THE CLOSE OF PLAINTIFF'S CASE,
PLAINTIFF DISMISSED THEIR CLAIM FOR NEGLIGENCE PER SE (COUNT TWO), AND DEFENDANTS MOVED FOR A
DIRECTED VERDICT ON ALL OTHER COUNTS. AFTER CONSIDERATION, ON JANUARY 31, 2013, THIS COURT
GRANTED FIRSTENERGY CORPORATION A DIRECTED VERDICT ON ALL OTHER COUNTS FINDING THAT FIRST
ENERGY CORP. WAS MERELY A HOLDING COMPANY, AND THEREFORE THERE WAS INSUFFICIENT EVIDENCE
LINKING FIRSTENERGY CORP. TO THE ACTIONS TAKEN IN THIS CASE. THIS COURT ALSO DIRECTED A VERDICT
WITH RESPECT TO PLAINTIFFS' ABSOLUTE NUISANCE CLAIM (COUNT THREE) FINDING THAT MAINTAINING A
POLE WAS NOT AN ABNORMALLY DANGEROUS CONDITION OR ACTIVITY THAT CANNOT BE MAINTAINED
WITHQUT INJURY REGARDLESS OF CARE. THE COURT RESERVED RULING WITH RESPECT TO PLAINTIFFS'
PUNITIVE DAMAGES CLAIM, AND DENIED DEFENDANTS' MOTION FOR DIRECTED VERDICT ON PLAINTIFFS'
CLAIMS FOR QUALIFIED NUISANCE AND NEGLIGENCE WITH RESPECT TO THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY ("CEI") AND FIRST ENERGY SERVICE COMPANY ("FESC"). DEFENDANTS RENEWED
THEIR MOTIONS FOR DIRECTED VERDICT AT THE CLOSE OF THEIR CASE. THIS COURT AGAIN DENIED
DEFENDANTS' MOTIONS RELATED TO PLAINTIFFS' CLAIMS FOR NEGLIGENCE AND QUALIFIED NUISANCE AS
AGAINST CE! AND FESC; HOWEVER, GRANTED DEFENDANTS' MOTION FOR DIRECTED VERDICT CONCERNING
PLAINTIFFS' CLAIM FOR PUNITIVE DAMAGES (COUNT FIVE).

ON FEBRUARY 5, 2013, AFTER DELIBERATING, THE JURY RETURNED A VERDICT IN FAVOR OF PLAINTIFFS AS TO
THEIR CLAIM FOR QUALIFIED NUISANCE AGAINST CEI AND FESC, AND A VERDICT IN FAVOR OF DEFENDANTS
AS TO THE NEGLIGENCE COUNT. THE JURY ALSO RETURNED A VERDICT IN FAVOR OF PLAINTIFF DIANE LINE
ON HER LOSS OF CONSORTIUM CLAIM,

BASED UPON THE INTERROGATORIES COMPLETED BY THE JURY, THE JURY ATTRIBUTED THE PERCENTAGE OF
TORTIOUS CONDUCT TO PLAINTIFF'S INJURY RESULTING FROM A QUALIFIED NUISANCE AS INDICATED:

DOUGILAS LINK 17%
THE CLEVELAND ELECTRIC ILLUMINATING COMPANY 27%
FIRSTENERGY SERVICE COMPANY 19%

DIANE LINK 0%
THE GEAUGA COUNTY ENGINEER'S OFFICE 22%
BAINBRIDGE TOWNSHIP 15%
BURNTWOOD TAVERN 0%

ADDITIONALLY, BASED UPON THE INTERROGATORIES BY THE JURY, THE JURY AWARDED THE PLAINTIFFS THE
FOLLOWING COMPENSATION:

PLAINTIFF DOUGLAS LINK WAS AWARDED $237,200 FOR PAST ECONOMIC LOSS AND $180,982 FOR FUTURE

04/18/2014

RECEIVED FOR FILING
04/18/2014 14:25:52
ANDREAF. ROCCO, CLERK

Page 1 of 2
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ECONOMIC LOSS FOR A TOTAL OF $418,182, PLAINTIFF DOUGLAS LINK WAS ALSO AWARDED $234,100 FOR
FUTURE NON-ECONOMIC LOSS, BUT WAS NOT AWARDED ANYTHING FOR PAST NON-ECONOMIC LOSS FOR A
TOTAL OF $234,100, PLAINTIFF DIANE LINK WAS AWARDED $146,250 FOR HER LOSS OF CONSORTIUM CLAIM.

THEREFORE, BASED UPON THE INTERROGATORIES COMPLETED BY THE JURY, PLAINTIFF, DOUGLAS V. LINK IS
HEREBY GRANTED A JUDGMENT AGAINST CEI FOR THE FOLLOWING AMOUNTS:

- $64,044 FOR PAST ECONOMIC LOSS.

- $48,865.14 FOR FUTURE ECONOMIC LOSS.

- $0 FOR PAST NON-ECONOMIC LOSS.

- $63,207 FOR FUTURE NON-ECONOMIC LOSS.

PLAINTIFF DOUGLAS V. LINK IS HEREBY GRANTED A JUDGMENT AGAINST FESC FOR THE FOLLOWING
AMOUNTS:

- $45,068 FOR PAST ECONOMIC LOSS,

- $34,386.58 FOR FUTURE ECONOMIC LOSS.

- $0 FOR PAST NON-ECONOMIC LOSS.

- $44,479 FOR FUTURE NON-ECONOMIC LOSS.

PLAINTIFF DIANE LINK IS HEREBY GRANTED A JUDGMENT IN THE AMOUNT OF $39,487.50 AGAINST CEI AND
$27,787.50 AGAINST FESC ON HER LOSS OF CONSORTIUM CLAIM.

Ko Ve

IT IS SO ORDERED. FINAL.

Judge Signature 04/18/2014

04/18/2014

RECEIVED FOR FILING
04/18/2014 14:25:52
ANDREAF, ROCCO, CLERK
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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

DOUGLAS V. LINK, ET AL Case No: CV-10-743317
Plaintiff
Judge: LANCE T MASON

FIRSTENERGY CORP, ET AL
Defendant

JOURNAL ENTRY

PLAINTIFF(S) DOUGLAS V. LINK(P1) AND DIANE LINK(P2) MTN TO RECONSIDER NEW TRIAL FOR THE LIMITED
PURPOSE OF PAST PAIN AND SUFFERING JOSEPH ] TRISCARO 0081209, FILED 07/12/2013, IS DENIED.

PLAINTIFF(S) DOUGLAS V, LINK(P1) AND DIANE LINK(?2) MOTION FOR PREJUDGMENT INTEREST...... ROBERT P
DEMARCO 0031530, FILED 02/19/2013, IS DENIED.

MOTION TO DEFENDANTS MOTION FOR JUDGMENT NONWITHSTANDING THE VERDICT. ERIC 8 ZELL{0084318),

FILED 02/21/2013, IS DENIED.
%Wé" %%P

Judge Signature 07/26/2013

07/25/2013

RECEIVED FOR FILING
{07/26/2013 16:27:00
ANDREA F, ROCCO, CLERK
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Page’s Ohio Revised Code Annotated
Copyright © 2015 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.

Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State through file 24
(HB 238) with a gap including file 11 (HB 64).

Title 49: Public Utilities
Chapter 4931: Telephone Companies

Go to the Ohio Code Archive Directory
ORC Ann. 4931.03 (2015)

§ 4931.63 Construction of telecommunications lines or facilities upon, along, and beneath public roads,
highways, and waters in unincorporated area of township.

(A) A telephone company may do either of the following in the unincorporated area of the township:

(1) Construct telecommunications lines or facilities upon and along any of the public roads and highways and
across any waters within that area by the erection of the necessary fixtures, including posts, piers, or abutments for
sustaining the cords or wires of those lines or facilities. The lines and facilities shall be constructed so as not to
incommode the public in the use of the roads or highways, or endanger or injuriously interrupt the navigation of the
waters.

(2) Construct telecommunications lines and facilities in such a manner as to protect them beneath the surface of
any of the public roads and highways and beneath any waters within that area, Those lines and facilities shall be
constructed so as not to incommode the public in the use of the roads or highways, or endanger or injuriously interrupt
the navigation of the waters.

(B) (1) This section does not authorize the construction of a bridge across any waters within the state.

(2) Construction under this section is subject to section 5571.16 of the Revised Code, as applicable, and any
other applicabie law, including, but not limited to, any law requiring approval of the legislative authority, the county
engineer, or the director of transportation.
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Page's Ohio Revised Code Annotated
Copyright @ 2015 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All rights reserved.

** Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State through file
24 (HB 238).%**

Title 49: Public Utilities
Chapter 4933: Companies -- Gas; Electric; Water; Others

Go to the Ohio Code Archive Directory
ORC Ann. 4933.14 (2015)
§ 4933.14 Electric light, power, and automatic package carrier companies.

(A) Except as otherwise provided in division (B) of this section, division (A) of section 4931.02, and sections 4931.03,
4931.04, and 4933.13 to 4933.16 of the Revised Code apply to a company organized for supplying public and private
buildings, manufacturing establishments, streets, alleys, lanes, lands, squares, and public places with electric light and
power, and to an automatic package carrier. Except as otherwise provided in division (B) of this section, every such
company has the powers and is subject to the restrictions prescribed for a telephone company by division (A) of section
4931.02 and sections 4931.03 and 4931.04 of the Revised Code.

(B) Section 4931.04 of the Revised Code applies to a company organized for supplying electricity only if the
company transmits or distributes electricity, and every such company has the powers and is subject to the restrictions
prescribed for a telephone company by that section except for the purpose of erecting, operating, or maintaining an
electric generating station.
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A copy of the foregoing, Merit Brief of Appellants The Cleveland Electric Illuminating
Company and FirstEnergy Service Company, was served via first class United States Mail,
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The Cleveland Electric llluminating Company
and FirstEnergy Service Company




