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Motion
The undersigned moves this Court to substitute Brian Taylor, Executor of the Estate of

Sandra J. Taylor Jarvis, (“Brian”), as the Appellee in the case at bar for Appellee Sandra J.
Taylor Jarvis (“Sandra”) for the reasons set forth in the Memorandum in Support of this Motion.
Respectfully submitted

stJames F. Burke, Jr.
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Memorandum in Support of the Motion

Facts
Appellee, Sandra Taylor Jarvis (“Sandra”) died on July 9, 2015. See the attached

Certificate of Death, dated July 28, 2015.
On Sept. 25, 2015 the undersigned notified this Court that Sandra had passed.
Brian Taylor (“Brian”) was appointed as Sandra’s Executor on Oct. 26, 2015. See the

attached Entry Appointing Fiduciary; Letters of Authority In The Matter of the Estate of Sandra

J._Taylor Jarvis, Deceased, Summit Cty. Probate Court No. 2015 ES 02712.

Law and Argument
While the undersigned was unable to locate a Supreme Court rule addressing a motion to

substitute parties, App. R. 29 states in pertinent part:
If a party dies after a notice of appeal is filed or while a proceeding is
otherwise pending in the court of appeals, the personal representative of
the deceased party may be substituted as a party on motion filed by the
representative, or by any party, with the clerk of the court of appeals.
Based on this rule, Brian, as Sandra’s personal representative and Executor should be
substituted as a party to this action.

The Fair Debt Collection Practices Act (“FDCPA”) is a remedial statute. Jensen v.

Pressler & Pressler, 791 F.3d 413. 418 (3rd Cir. 2015) (“As the FDCPA is an

explicitly remedial statute, passed by Congress ‘to eliminate abusive debt collection practices by
debt collectors,” 15 U.S.C. §1692(e), ‘we construe its language broadly, so as to effect its

purpose’.”); Stratton v. Portfolio Recovery Assoc., LLC, 770 F.3d 443, 448 (6™ Cir. 2014)

(““Because the FDCPA is a remedial statute, . . . we construe its language broadly, so as to effect

its purpose.’); Vincent v. Money Store, 736 F.3d 88, 98 (2" Cir. 2013) (“Because the FDCPA is

‘remedial in nature, its terms must be construed in liberal fashion if the underlying Congressional

purpose is to be effectuated.’”)



FDCPA claims survive the death of the claimant because those claims are remedial, not

penal. Finney v MIG Capital Mgmt., S.D. W.V. No. 2:13-02778, 2014 U.S. Dist. LEXIS 40685,

*14 (Mar. 27, 2014) (“claims under the FDCPA are remedial rather than penal, and, accordingly,

Count I survives [the claimant’s] death.”); Jewett v. Bishop, White Marshall & Weibel, P.S., C.D.

Cal. No. CV-12-10142 PSG (MRWx), 2013 U.S. Dist. LEXIS 181608, *8 (Feb. 25, 2013)
(“because the Decedent’s FDCPA claim survives her death . . . the Court grants the motion for

substitution.”). See also, Cuoco v Palisades Collection, LLC, D. N.J. No. 13-6592, 2014 U.S.

Dist. LEXIS 31660, *11 (Mar. 11, 2014) (“claims under the FDCPA survive the death of a

party.”); Mason v. Asset Acceptance, LLC, S.D. Ohio No. 1:06-CV-735, 2007 U.S. Dist. LEXIS

57162, *5 - *6 (July 9, 2007); Bracken v. Harris & Zide, L.L.P., 219 F.R.D. 481, 485 (N.D. Cal.
2004) (Because “§1692e of the FDCPA is not a penal statute, the court finds it to be primarily
remedial in nature. As such, a cause of action under §1692e survives the death of the

wrongdoer.”)

Conclusion
Brian should be substituted as a party for Sandra because he’s the Executor of Sandra’s

Estate and Sandra’s FDCPA claims survive her death.
Respectfully submitted,

s/James F. Burke, Jr.
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IN THE MATTER OF CASE NUMBER 2015 ES 02712
THE ESTATE OF

Sandra J. Taylor Jarvis
Deceased

ENTRY APPOINTING FIDUCIARY; LETTERS OF AUTHORITY

(For Executors and all Administrators)

Name and Title of Fiduciary: Brian Taylor, Executor

On hearing the Application of the above fiduciary for authority to administer decedent’s estate, in open
Court, the Court finds that:
1. Decedent died on: 07/09/2015; '
Domiciled in: 1020 Roosevelt Avenue, Cuyahoga Falls, OH 44221

Choose One: [X] Testate [ ] Intestate
2. Choose One: [X] Bond is dispensed with by the Will.
(] Bond is dispensed with by Law.

[] Applicant has executed and filed an appropriate bond, which is
approved by the Court.

3. Applicant is a suitable and competent person to execute the trust.

The Coun, therefore, appoints applicant as such fiduciary, with the power conferred by law, to fully
administer decedent's estate. This entry of appointment constitutes the fiduciary’s Letters of

Authority. PROBATE COURT
COUNTYFO!F SUMMIT, OH. ITIS SO ORDERED.
LED
0CT 7 5 2015 f&w;:)?’mmg‘r%w
Date: 10/26/2015 JUDGE ELINORE MARSH STORMER JUDGE ELINORE MARSH STORMER

CERTIFICATION OF APPOINTMENT AND INCUMBENCY
The above document is a true copy of the original kept by me as custodian of the records of this Court. |t
constitutes the Appointment and Letters of Authority of the named fiduciary who is qualified and acting in such
capacity.
Elinore Marsh Stormer, Probate Judge and Ex-Officio Clerk

( Seal)

Deputy Clerk

Date



