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STATEMENT OF FACTS 

I.   RELEVANT FACTUAL HISTORY 

A. The Savage Road Reconstruction and Widening Project.  

1. Passage of Resolutions of Convenience and Necessity.  

 On May 8, 2006, the Bainbridge Township Board of Trustees unanimously passed a 

resolution of convenience and necessity for the improvement and widening of the entire length of 

Savage Road in Bainbridge Township, Ohio.  (Tr. at 566-568; Appx. at 1).
 1

  The Cleveland 

Electric Illuminating Company and FirstEnergy Service Company (collectively referred to herein 

as “CEI”) were notified of the Savage Road project and sent preliminary road reconstruction 

project plans in late 2006 by the Geauga County Engineer’s Office.  (Tr. at 533). 

On April 2, 2008, CEI was sent final road reconstruction project plans and informed that 

the project was expected to commence in late July or early August, 2008.  (Tr. at 533; Ex. 7).
 2

   

On June 23, 2008, the Bainbridge Township Board of Trustees unanimously passed a second 

resolution ordering the reconstruction of Savage Road, and approving the County Engineer’s 

road reconstruction plans.  (Tr. at 569; Appx. at 2).  The Geauga County Engineer continued to 

serve as the project manager for the Savage Road widening project throughout the 

reconstruction.  (Tr. at 362, 531, 568). 

2. The Preconstruction Meeting and Transmittal of the Original Pole 

Relocation Plans.  

 Soon thereafter, on August 22, 2008, a preconstruction meeting was held with the 

relevant contractors to discuss how the Savage Road project would proceed.  (Tr. at 505).  CEI 

                                                 
1
 “Tr.” shall refer to the corresponding page of the trial transcript.  “Appx.” shall refer to the 

corresponding page of the appendix. 
 
2
 “Ex.” shall refer to the corresponding exhibit number/letter introduced at trial. 



 2 

was duly notified and invited to such meeting; however, no representative from CEI attended the 

meeting.  (Tr. at 505, 535). 

On or about September 24, 2008, CEI sent the Geauga County Engineer’s Office a letter 

acknowledging that it had utility poles in conflict with the Savage Road reconstruction project 

and that it was required to rearrange them.  (Ex. 10). 

On October 30, 2008, CEI transmitted its original utility pole relocation plans for Savage 

Road to the Geauga County Engineer’s Office (such plans were dated October 14, 2008).  (Tr. at 

506).  These original plans called for the relocation of about fifty (50) utility poles, including the 

one that Mr. Link struck.  (Tr. at 363-364; Ex. 11).  The Geauga County Engineer’s Office 

approved these original plans. 

3. CEI’s Abandonment of the Project.  

In accordance with the approved plans, prior to the winter of 2008-2009, CEI relocated a 

majority of the utility poles along Savage Road; however, it failed to relocate eight (8) utility 

poles along the west side of the roadway.  (Tr. at 538).  These remaining utility poles were in the 

Savage Road public right-of-way; were located within the ditch line; some of these poles leaned 

ominously towards the roadway; they were in close proximity to the roadway; and they were in 

the clear zone of Savage Road.  The “clear zone” refers to the required unobstructed area along a 

roadway, outside the edge of the traveled way, necessary for the safe recovery of vehicles that 

have left the traveled way. 

Savage Road remained closed for the winter since the utility pole relocation project was 

not completed, and based upon assurances from CEI that the project would be finished over the 

winter pursuant to the original plans.  (Tr. at 538-539).  Months went by where CEI did not show 

up to Savage Road to complete the project. 

The reason that CEI failed to complete the project was due to its failure to appropriately 
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budget for it, and on March 2, 2009, CEI sent the Geauga County Engineer an unsolicited set of 

revised plans, which called for no further work to take place and the non-relocated poles to 

remain in their current positions.  (Tr. at 540-541; Ex. 14).  The Geauga County Engineer’s 

Office and Bainbridge Township Trustees expressly rejected these revised plans since they did 

not address the clear zone of the roadway.  (Tr. at 541, 577).  It would have cost CEI a nominal 

amount compared to the entire project to relocate these remaining eight (8) utility poles. 

B. The Geauga County Engineer’s Letter.  

On March 26, 2009, the Geauga County Engineer sent CEI a letter concerning the 

project.  The letter stated the following, in pertinent part: 

The subject reconstruction project design was started in 2007.  Since the middle 

of 2007, this office has sent several sets of plans to various individuals at 

FirstEnergy.
3
  With all your internal changes, we appear to have difficulty finding 

the correct contact person.  Additionally, your internal system appears not to 

work, as plans are often misplaced and not delivered to the correct person.  As 

late as August 2008, we were still being told by the new contact person that 

FirstEnergy did not have any plans from the Geauga County Engineer while other 

individuals at FirstEnergy had current sets of plans. 

 

All of this aside, on October 30, 2008, we received an E-Mail containing a set of 

plans to move all the necessary poles on Savage Road … It was our understanding 

this work would be done over the winter, so the contractor for the road project 

could complete his ditching work in the spring. The township has kept the road 

closed since the start of the road project to protect not only the driving public, but 

also their and your tort liability. 

 

On March 2, 2009, we received a revised set of plans that does not address the 

clear zone of the roadway.  In some cases the poles are in the ditch line and may 

not have enough cover, in other areas, poles are in front of the ditch and only four 

to six feet off the edge of the pavement.  I would think this is a liability First 

Energy does not want to absorb and I know this is a liability the township will 

not allow to exist on a public road. 

 

As Project Manager for the township road reconstruction project, I am requesting 

your review of this project with the hope you will agree that it is in the best 

interest of everyone that First Energy completes the October 2008 plan in a 

timely fashion and provide a safe, clear zone for the roadway. (Emphasis 

added.) 

 

                                                 
3
 FirstEnergy is an affiliate of CEI. 
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(Ex. 3). 

 

 CEI was not responsive to the Geauga County Engineer’s concerns in the above letter. 

C. The Bidar Incident.  

On May 23, 2010, David Bidar was driving his motor vehicle on Savage Road when a 

deer darted into the roadway.  Bidar v. Cleveland Elec. Illum. Co., 2012-Ohio-3686 (8th Dist. 

2012), ¶2, review denied, Bidar v. Cleveland Elec. Illum. Co., 2013-Ohio-347 (Ohio 2013).  Mr. 

Bidar swerved to avoid striking the deer and crashed into one of the remaining utility poles that 

had not been relocated by CEI, and was injured.  Id.  CEI was notified of this incident on May 

27, 2010. 

D. The Bainbridge Township Board of Trustees’ Letter.  

 Shortly after the Bidar motor vehicle accident, on June 10, 2010, Bainbridge Township, 

through its township highway superintendent,
4
 invited and met with a representative from CEI at 

the Savage Road project to demonstrate the dangers the poles presented.  (Tr. at 408-409).  At 

such meeting the Bainbridge Township highway superintendent demanded that the remaining 

poles be relocated outward in compliance with the original plans.  (Tr. at 409).  Despite this 

demand and knowledge of the Bidar incident, CEI still refused to relocate the remaining poles.  

Id. 

On June 24, 2010, the Bainbridge Township Board of Trustees sent CEI a letter.  The 

letter was unanimously approved by all three (3) members of the Bainbridge Township Board of 

Trustees prior to transmittal just as any resolution would be.  Such letter stated the following, in 

pertinent part: 

The Bainbridge Township Board of Trustees is contacting you directly, as our 

efforts through standard channels have been largely ineffective.  We are 

                                                 
4
 R.C. 5571.02(C) provides that the board of township trustees may appoint some competent 

person, not a member of the board of township trustees, to have charge of maintenance and 

repair of roads within the township, who shall be known as “township highway superintendent” 

and shall serve at the pleasure of the board. 
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concerned about the location of a specific set of utility poles on Savage Road in 

Bainbridge Township.  As a result of a road widening project in 2008-2009, some 

utility poles were relocated by your company while others were left in place.  We 

were informed that CEI would complete the relocation of the remaining eight 

poles in 2010. 

 

A car recently struck one of the poles that was to be relocated.  Thankfully, no 

one was seriously injured.  It is apparent that safety dictates the relocation of 

these poles to an adequate distance from the roadway and in line with the other 

poles on Savage Road. 

 

We would like a resolution of this issue with CEI as soon as possible and before 

there are any further accidents.  We look forward to your prompt notification of 

the schedule for relocating the poles. 

 

(Ex. 4). 

 

E. CEI’s Response Letter.  

 CEI did not respond to Bainbridge Township’s letter for almost three months, and when 

the response was finally received by the Township on September 13, 2010, it provided that CEI 

independently decided not to relocate the remaining utility poles; that CEI does not relocate 

poles for clear zone; and that any further relocations would have to be at the Township’s sole 

cost and expense.  (Tr. at 456-462). 

 Only twenty-five (25) days after the Township’s receipt of CEI’s letter, Mr. Link’s 

incident occurred. 

F. Mr. Link’s Collision.  

 On October 8, 2010, at around 10:00 p.m., Mr. Douglas V. Link was travelling 

southbound on Savage Road in Bainbridge Township, Ohio, on his motorcycle.  (Tr. at 651).  

Suddenly and unexpectedly, a white tail buck darted across Savage Road, and struck Mr. Link 

under his left arm causing him to veer towards the right side of the road.  (Tr. at 651-652).  Mr. 

Link used his best efforts to try and maintain control of the motorcycle; however struck one of 

the utility poles owned, maintained and controlled by CEI, which they refused to relocate.  (Tr. at 

652, 903, 905). 
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 Mr. Link’s collision with the utility pole caused catastrophic and permanent injury to his 

right leg and pelvis whereby he has lost the use of his entire leg and suffers from permanent and 

debilitating pain.  (Tr. at 656-657). 

Any allegations of intoxication are irrelevant to the Court’s analysis as the jury 

previously addressed this issue in a comparative fault analysis which is not subject to this appeal.  

Furthermore, all witnesses, including the first responders trained to identify intoxicated persons, 

testified that there were no signs of alcohol impairment.  (Tr. at 984-985, 1012, 1041, 1099-

1100, 1116-1117, 1134-1135, 1153-1154).  Lastly, the blood test was defective for a number of 

reasons, including the usage of alcohol as a skin antiseptic by the hospital when making the 

blood draw.  (Tr. at 1477, 1483; Ex. C; See O.A.C. 3701-53-05). 

G. CEI’s Internal Chaos.  

 A portion of the blame in this matter rests upon the internal chaos going on within CEI 

during the time of the Savage Road project.  The Geauga County Engineer and the Bainbridge 

Township Board of Trustees both mentioned the inability to contact CEI representatives through 

standard channels, and that CEI’s internal systems appeared to be broken.  (Exs. 3 and 4).  When 

referring to CEI’s ability to communicate with its own affiliate, FirstEnergy Service Company 

(“FESC”), FESC’s own employee admitted that “the left hand doesn’t know what the right hand 

is doing.”  (Tr. at 450-451).  When discussing the Savage Road project with other employees, a 

FESC employee stated that “[t]he project changed a number of hands over the last two years.  

Too many emails are floating around and not enough clarity.”  (Tr. at 439).  Another employee 

stated that rather than taking action to make the project “right” she was “[p]raying that no 

accidents occur.”  (Tr. at 370-371). 

 Additionally, there was a clear zone philosophy change by CEI management during the 

Savage Road project.  (Tr. at 373).  This philosophy change shifted constructing poles based 
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upon least cost as a prevailing factor as opposed to the health, safety and welfare of others.  Id. 

The underlying reason for CEI abandoning the Savage Road project was their failure to 

appropriately budget the project.  (Tr. at 438).  CEI employees’ admitted to the Geauga County 

Engineer’s Office that it was strictly a financial decision.  (Tr. at 512). 

 CEI never considered the potential harms the remaining poles posed when making its 

decision to abandon the Savage Road project.  (Tr. at 436, 462).  In fact, CEI deemed the pole 

locations safe even after the Bidar and Link incidents.  (Tr. at 415).  This was despite the fact 

that CEI had been notified of the potential risks the poles posed by the Geauga County Engineer, 

the Bainbridge Township Board of Trustees, and the Bainbridge Township highway 

superintendent who suggested that there could be fatalities or major injuries as a result of CEI 

not relocating the remaining poles.  (Tr. at 374).  

H. CEI Failed to Abide by Their Own Internal Standards and Legal Opinion.  

 CEI’s own internal design standards provide that the minimum horizontal clearance for 

utility poles on Savage Road is required to be nineteen (19) feet.  (Tr. at 236-237, 255, 302).  

Consequently, poles are required to be positioned at least nineteen (19) feet away from the edge 

of the roadway.  Arthur Stitt, a CEI employee, made certain measurements involving the utility 

pole that Mr. Link struck.  Mr. Stitt determined that the pole is 6 feet, 3.6 inches from the edge of 

the pavement, and 8 feet, 2.4 inches from the edge of the white line.  (Tr. at 257).  Obviously, the 

subject pole did not meet, or come close to complying with, CEI’s own internal design standards. 

 Further, CEI’s internal construction standards provide that “[n]ew highways and roads 

require application of the ODOT Location & Design Utility Manual to determine proper clear 

recovery zone.  Consult with governmental authority exercising jurisdictional rights to determine 

proper clearances.”  (Tr. at 277; Ex. 27).  The Ohio Department of Transportation (“ODOT”) 

Location & Design Utility Manual provides for a clear zone distance of seventeen (17) to 
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twenty-three (23) feet on Savage Road depending on grade, a distance which was also clearly not 

met by CEI.  (Tr. at 241, 303). 

 Ralph Delligatti, engineering supervisor for CEI, testified that “if utility facilities can be 

relocated to meet the clear zone guideline as one safety improvement in conjunction with other 

roadway improvements that is the expectation.”  (Tr. at 316).  Based upon Mr. Delligatti’s 

review of the Savage Road project he stated that “I think it remains true that existing pole 

locations do not satisfy the clear zone requirement with respect to the roadway improvement, 

and that some of them are as close as two feet-ten inches to the relocated [edge of pavement].”  

(Tr. at 335). 

 Also, despite CEI’s knowledge that public works projects are not compensable, it 

demanded that Bainbridge Township pay for any further utility pole relocations.  (Ex. 5).  

Further, there was evidence to suggest that CEI’s actions contradicted their own internal legal 

opinion regarding the relocation of the remaining poles along Savage Road.  An employee stated 

that “I’m not sure we have an out” after reading the legal opinion.  (Tr. at 451-452).   

I. The Geauga County Highway Use Manual.  

The Geauga County Commissioners Highway Use Manual (the “Highway Use Manual”) 

was adopted into law by a resolution passed by the Geauga County Board of Commissioners on 

April 28, 2005.  (Tr.d. at 64; Tr. at 542-543; Appx. at 3-14).
5
  The Highway Use Manual 

provides that “[d]esign of the several elements in utility crossings or occupancies shall conform 

to the requirements contained herein, but where State, Local and Industry design standards are 

higher than the treatments and design requirements specified the higher standards shall be used.”  

(Tr. at 544; Appx. at 21).  As set forth above, CEI not only failed to comply with their own 

internal standards for clear zone, they failed to comply with the ODOT requirements.  CEI also 

                                                 
5
 “Tr.d.” shall refer to the corresponding entry on the Pagination of the Record. 
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failed to comply with the American Association of State Highway and Transportation Officials’ 

(“AASHTO”) standards. 

The Highway Use Manual also states that “[a]ny deviations from the approved plan must 

be approved by the Geauga County Engineer prior to installation.”  (Tr. at 545; Appx. at 26).  In 

this case, CEI’s original plans were approved; however, the revised plan reflecting the non-

relocation of the pole that Mr. Link struck was expressly rejected.  (Tr. at 541, 546). 

The Highway Use Manual also provides that “[t]he design of the utility facilities shall 

conform to guidelines contained herein, but where Local and Industry standards are higher than 

specified herein, Local or Industry standards shall prevail.  (Tr. at 546; Appx. at 29).  On that 

basis, the ODOT Procedure for Utility Relocations provides that “[a]ll utility relocation plans 

covering above-ground facilities must be reviewed against the clear zone requirements of the 

project.”  (Tr. at 515).  Despite the fact that the language within the Highway Use Manual and 

ODOT procedure is mandatory, not discretionary, CEI failed to adhere to the requisite clear zone 

requirements. 

J. The Geauga County Engineer and Bainbridge Township’s Rejection of the 

Utility Pole Locations.  

 Bainbridge Township and the Geauga County Engineer’s Office expressly rejected CEI’s 

revised plans.  When asked whether CEI was obligated to relocate the remaining poles, Jeffrey 

Markley, the chairman of the Bainbridge Board of Trustees, testified: 

Q: And were [CEI and FirstEnergy] obligated to relocate those poles? 

A: Yes. 

Q: And has that changed in any way, shape, or form as you sit here today? 

A: No. 

(Tr. at 571). 

When Mr. Markley was asked about whether Bainbridge Township rejected CEI’s 
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revised plan to abandon the project, he testified as follows: 

Q: Did the board approve the remaining poles -- 

A: To remain in place? 

Q: Correct. 

A: No. 

Q: [ ] Did the board disapprove those remaining poles to remain in place? 

A: Yes. 

Q: And what is the board’s current position related to the remaining poles on Savage Road? 

A: We still expect them to be moved. 

*** 

Q: [ ] Now, did the board of trustees ever approve or agree with FirstEnergy’s decision to 

not relocate those remaining poles? 

A: It did not. 

(Tr. at 571, 577-578). 

 When asked about the revised plans, Robert Phillips, the Geauga County Engineer at the 

time of the Savage Road project, testified as follows: 

Q: [ ] At the time you received the revised plans, did you approve them? 

A: No. 

Q: And tell the ladies and gentlemen of the jury why you did not approve them? 

A: They had basically been changed to reflect the work that had been done, with the future 

work that we anticipated not being done. 

*** 

Q: [ ] Why is it that you did not approve the revised plans? 

A: There were a number of poles that were in close proximity to the new pavement, and 

many of them were in front of the ditch line.  We felt they all needed to be moved to the 

back of the right-of-way. 

(Tr. at 541). 
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II. RELEVANT PROCEDURAL HISTORY 

 On December 10, 2010, Douglas Link and Diane Link filed a Complaint against 

FirstEnergy Corp. and CEI asserting claims for negligence, negligence per se, absolute and/or 

qualified nuisance, loss of consortium and punitive damages.  (Tr.d. at 1).  On January 25, 2011, 

CEI filed an answer to the Complaint, and on April 11, 2011, FirstEnergy Corp. filed its answer.  

(Tr.d. at 11, 18). 

 On May 11, 2011, CEI and FirstEnergy Corp. filed motions for summary judgment 

relying upon Turner v. Ohio Bell Tel. Co., 118 Ohio St.3d 215, 220, 2008-Ohio-2010 (Ohio 

2008).  (Tr.d. at 19-20).  These motions were fully briefed and subsequently denied by the trial 

court on October 7, 2011.  (Tr.d. at 56).  CEI and FirstEnergy Corp. requested that the trial court 

reconsider the summary judgment denials on October 28, 2011, again citing to Turner.  (Tr.d. at 

59-60).  After reconsideration, the trial court declined to reverse its prior ruling, stating that 

“genuine issue[s] of material fact continue to exist as to whether the defendants had permission 

from the Bainbridge Township Board of Trustees and Geauga County Engineer’s Office to 

maintain the subject [utility] pole in its current location during the widening and improvement of 

Savage Road.”  (Tr.d. at 70). 

On June 15, 2011, Mr. and Mrs. Link sought leave to amend their Complaint based upon 

newly discovered evidence that FirstEnergy Service Company had culpability herein.  (Tr.d. at 

31).  On April 12, 2012, the trial court granted the request to add FirstEnergy Service Company 

to the case, and the complaint was amended accordingly.  (Tr.d. at 74, 76).  An answer was filed 

by FESC on April 30, 2012.  (Tr.d. at 83). 

Despite the Eighth District’s holding on August 16, 2012, in Bidar v. Cleveland Elec. 

Illum. Co., 2012-Ohio-3686 (8th Dist. 2012), FirstEnergy Corp., FESC and CEI again filed 

motions for summary judgment on September 14, 2012, relying upon Turner.  (Tr.d. at 84-86).  
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The trial court again denied summary judgment (Tr.d. at 88, 102, 147-148). 

Trial commenced on January 23, 2013.  (Tr.d. at 101; Tr. at 6).  At the close of Mr. and 

Mrs. Link’s case, CEI, FirstEnergy Corp. and FESC moved for a directed verdict on a number of 

grounds, including reliance upon Turner.  (Tr. at 1227-1233).  After consideration, the trial court 

granted the directed verdict as it related to FirstEnergy Corp. on all counts.  (Tr. at 1294).  The 

trial court found that FirstEnergy Corp. was merely a holding company, and therefore there was 

insufficient evidence linking FirstEnergy Corp. to the actions taken in this case.  Id.  The trial 

court also directed a verdict with respect to the absolute nuisance claim finding that maintaining 

a pole was not an abnormally dangerous condition that cannot be maintained without injury 

regardless of care.  (Tr. at 1295).  The court reserved ruling with respect to Mr. and Mrs. Link’s 

punitive damages claim, and denied the motion for directed verdict on the claims for qualified 

nuisance and negligence with respect to CEI and FESC.  (Tr. at 1296).  CEI and FESC renewed 

their motions for directed verdict at the close of their case.  (Tr. at 1529-1530).  The trial court 

again denied the motions related to the claims for negligence and qualified nuisance as against 

CEI and FESC; however, granted the motion for directed verdict concerning the claim for 

punitive damages.  (Tr. at 1542-1543). 

After deliberating, the jury returned a verdict in favor of Mr. and Mrs. Link on their 

claims for qualified nuisance and loss of consortium.  (Tr.d. at 162).   

 On February 21, 2013, CEI and FESC filed a motion for judgment notwithstanding the 

verdict (“JNOV”), again relying substantially on Turner.  (Tr.d. at 165).  The JNOV was denied 

on July 26, 2013, and an appeal ensued.  (Tr.d. at 177-178).  

 On appeal, the Eighth District Court of Appeals affirmed Mr. and Mrs. Link’s jury 

verdicts and granted them an additional hearing on punitive damages.  The court concluded that 

CEI did not have the requisite permission to keep the pole Mr. Link struck in its original location 
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after completion of the Savage Road widening project, and accordingly, CEI cannot rely on 

Turner as a shield from liability.  Link v. FirstEnergy Corp., 2014-Ohio-5432 (8th Dist. 2014). 

III. RELOCATION OF THE POLES 

 After the jury verdict in Mr. and Mrs. Link’s case, the Geauga County Prosecutor’s 

Office commenced investigating CEI for violations of the Ohio criminal code, including the 

felonious assault statute, arising out of the Bidar and Link incidents.  Upon information and 

belief, after grand jury subpoenas were served on CEI a deal was reached, whereby CEI would 

relocate the remaining eight (8) utility poles in lieu of being criminally prosecuted.  Soon 

thereafter, the remaining poles were relocated in compliance with the original pole relocation 

plans. 
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ARGUMENT 

PROPOSITION OF LAW NO. I:  A UTILITY COMPANY DOES NOT HAVE 

UNFETTERED DISCRETION TO PLACE AND MAINTAIN UTILITY POLES WITHIN 

UNINCORPORATED TOWNSHIPS PURSUANT TO R.C. 4931.03.  

 

A. Utility Companies Do Not Have Unfettered Discretion in the Placement and 

Maintenance of Their Utility Poles.  

 

The importance of energy transmission throughout the state of Ohio through the 

utilization of utility poles is recognized; however, this permissive right is not absolute since 

utility companies “do not enjoy unfettered discretion in the placement of their poles within the 

right-of-way.” Turner v. Ohio Bell Tel. Co., 118 Ohio St.3d 215, 220, 2008-Ohio-2010 (Ohio 

2008).  Essentially, utility companies are granted a permissive property right by the government, 

free of charge, in which to locate and maintain their facilities.  However, the placement of a 

utility pole along a roadway does not create an irrevocable right to have such pole remain forever 

in the same place.  See Perrysburg v. Toledo Edison Co., 2007-Ohio-1327 (6th Dist. 2007).  A 

utility company may be required to relocate its poles at its own expense when such relocation is 

demanded by public necessity and for public safety and welfare.  Id 

 Following CEI’s argument to its most logical conclusion, it contends that it may place 

and maintain utility poles anywhere it pleases within public right-of-ways
6
 unless a utility pole is 

located within the roadway itself.  If CEI’s position were adopted by this Court, utility 

companies would be permitted to place and maintain utility poles abutting township roadways, 

thereby placing the health, safety and welfare of the users of the roadway at risk.  CEI is clearly 

misinterpreting and misapplying the Turner decision. 

                                                 
6
 R.C. 4511.01(UU)(2) defines “right-of-way” as “[a] general term denoting land, property, or 

the interest therein, usually in the configuration of a strip, acquired for or devoted to 

transportation purposes.  When used in this context, right-of-way includes the roadway, 

shoulders or berm, ditch, and slopes extending to the right-of-way limits under the control of the 

state or local authority.” 
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 The limited immunity Turner provided is not applicable to CEI in this matter since 

utilities are “required to obtain approval from the owner of the right-of-way, i.e. the public 

authority” for Turner to apply.  Turner v. Ohio Bell Tel. Co., 2008-Ohio-2010, at ¶¶ 7, 20.  In 

this case, no approval was obtained from the project manager, the Geauga County Engineer’s 

Office, or the owner of the right-of-way, Bainbridge Township, for CEI to maintain the 

remaining utility poles so dangerously close to the edge of the roadway after the Savage Road 

widening and reconstruction project.  Furthermore, CEI did not possess any permits, easements, 

agreements, leases or contracts which permitted it to maintain the subject utility pole along 

Savage Road.  In Turner, the utility had an ODOT permit for the subject pole. 

The advancement of CEI’s position would likely have a devastating impact on the 

citizens of Ohio.  CEI has taken the untenable position that they are permitted to install and 

maintain utility poles anywhere they please within township right-of-ways unless a utility pole is, 

or would be, located within the paved roadway.  If they are permitted to take such a position, it 

will inevitably lead to utility poles being in extreme close proximities to throughways in 

townships, which will no doubt result in further serious injuries and fatalities for those utilizing 

such roadways.  It would also abrogate the “clear zone” requirements as promulgated by ODOT, 

county engineers and other legislative authorities. 

Furthermore, a Township resolution of disapproval for a particular pole is not required to 

revoke permission.  Requiring townships to identify disapproved poles through resolution will be 

unwieldy and lead to unnecessary widespread litigation as it did in Toledo Edison Co. v. Bd. of 

Defiance Cty. Commrs., 2013-Ohio-5374 (3rd Dist. 2013), review denied, Toledo Edison Co. v. 

Bd. of Defiance Cty. Commrs., 138 Ohio St.3d 1471, 2014-Ohio-1674 (Ohio 2014).  Moreover, a 

resolution was not necessary in this instance since the Township had previously agreed to a pole 

relocation plan with CEI to relocate all of the poles along Savage Road, and CEI had previously 
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conceded on a number of occasions that it was required to relocate the remaining poles.  

Specifically, CEI sent the Geauga County Engineer a letter stating that CEI “has facilities in 

conflict and will be required to rearrange them.”  (Ex. 10).  Thereafter, CEI submitted pole 

relocations plans to the Geauga County Engineer, which were approved, that called for the 

relocation of the pole that Mr. Link struck.  Consequently, CEI was contractually obligated to 

relocate the poles.  There were also further assurances from CEI that the poles would be moved. 

Notwithstanding the foregoing, a resolution was passed by Bainbridge Township that 

provided that: 

 [T]he public convenience and welfare require the improvement of the entire length of 

Savage Road. 

 [T]he Board of Township Trustees of Bainbridge Township has reviewed the plans, 

profiles, cross sections, estimates and specifications and finds them acceptable. 

 [T]he Board of Township Trustees of Bainbridge Township is satisfied that the public 

convenience and welfare require the proposed improvement of Savage Road. 

(Ex. 8). 

Such resolution was passed prior to CEI’s “revised plans” indicating its intention to 

abandon the project.  Requiring the Township to pass a separate resolution providing that the 

locations of certain poles were impermissible after CEI has already agreed to relocate such poles 

is unreasonable.  Such a condition for liability to exist herein is not rationale in light of the facts.  

CEI should be estopped from making such an argument based upon their multiple 

representations, both written and verbal, that they would complete the Savage Road project in 

compliance with the original plans.  Moreover, the Township and County Engineer’s actions and 

communications were a clear indication to CEI that they lacked permission to maintain the 

remaining poles in the right-of-way. 

Here, not only is there correspondence and communications from the County Engineer 

and the Township rejecting placement of certain poles, but you also have a number of further 
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violations of applicable law, including violations of ODOT requirements and the Geauga County 

Highway Use Manual, which was adopted through resolution by the Geauga County 

Commissioners.  For the limited immunity set forth in Turner to apply, the public authorities 

must grant permission and approval for the location of the pole since they are the parties in the 

better position to do so.  Id. at ¶20. 

CEI’s purported doomsday scenario whereby utilities would have to undertake a costly 

and burdensome survey of poles over tens of thousands of miles of Ohio’s unincorporated 

townships is illogical.  The factual context of both Bidar and Link involve CEI’s actions during a 

road reconstruction and widening project.  At the commencement of any new road construction 

or reconstruction project, utilities are required to comply with the standards and requirements set 

forth by ODOT, the manager of the project and the owner of the right of way.  The Link case 

requires no further obligation or responsibility on the utility than already exists.  For utility poles 

along township roadways that are not being constructed, utilities have no additional burden.  If 

the utility has a pole along a roadway in a township that has been in place for decades, there is no 

reason for the utility to undertake a survey whether it has prior permission to maintain the pole 

unless there is evidence to suggest that the placement of that pole has been rejected.   Utilities are 

always required to obtain approval and permission for pole locations in the context of road 

widening and reconstruction projects.  Shielding utilities from such obligation will ultimately 

result in poles being extremely close to roadways after widening projects, at the cost of safety to 

the public. 

B. Turner Does Not Provide Immunity to CEI.  

Turner is easily distinguishable from the present matter.  The most glaring difference in 

Turner is that the utility pole therein was erected pursuant to a permit issued by ODOT, and 

therefore the applicable public authority had approved the pole location.  See Turner v. Ohio Bell 
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Tel. Co., 2008-Ohio-2010, at ¶26.  CEI did not possess any permits, easements, agreements, 

leases or contracts which permitted it to maintain the subject utility pole along Savage Road.  

Additionally, the applicable public authorities expressly disavowed the location of the pole that 

Mr. Link struck.  There are further factual dissimilarities between Turner and this case, including 

the fact that the operator of the motor vehicle in Turner was speeding (between 55 and 59 mph in 

a posted 45 mph zone) and was convicted of vehicular manslaughter.  Id. at ¶1.  There was no 

evidence suggesting that Mr. Link was speeding, and he was never charged with any traffic or 

criminal offense. 

 This Court set forth the history of utility pole placement in Turner when it stated: 

Public utility companies have enjoyed at least a qualified right to place utility 

poles within the right-of-way of public roads since 1847.  See 45 Ohio Laws 34 

(permitting erection of telegraph poles and related fixtures along public roads and 

highways).  This right was initially limited by a single condition: that the utility 

poles not incommode the public in the use of the roads or highways.  Id.  Today, 

before erecting poles or other fixtures on a public right-of-way, a utility company 

is generally required to obtain the approval of the public entity that owns the 

right-of-way. 

 

 Id. at ¶7. 

 Also, notably, Turner identified the following case history regarding motor vehicle – 

utility pole collisions: 

 The traveling public has a right to the use of a public highway, to the entire width of the 

right-of-way, as against all other persons using such highway for private purposes.  

Cambridge Home Tel. Co. v. Harrington, 127 Ohio St. 1 (Ohio 1933), syllabus. 

 If utilities place ‘posts, piers and abutments’ within the right-of-way of the highway, they 

must not prejudice the superior rights of the traveling public by the location and 

maintenance of such posts, piers or abutments.  Cambridge Home Tel. Co. v. Harrington, 

127 Ohio St. 1 (Ohio 1933), syllabus. 

 Emergencies may arise where the use of the public highway which is not dedicated, 

improved and made passable for vehicular use is permissive.  Ohio Postal Tel.-Cable Co. 

v. Yant, 64 Ohio App. 189 (5th Dist. 1940). 

Turner v. Ohio Bell Tel. Co., 2008-Ohio-2010, at ¶¶ 8-12. 
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This Court held in Turner “that when a vehicle collides with a utility pole located off the 

improved portion of the roadway but within the right-of-way, a public utility is not liable, as a 

matter of law, if the utility has obtained any necessary permission to install the pole and the pole 

does not interfere with the usual and ordinary course of travel.”  Id. at ¶21.  However, this 

limited immunity was conditioned upon the utility having approval for the location of the utility 

pole from the owner of the right of way.  The Court specifically stated: “Nevertheless, utility 

companies do not enjoy unfettered discretion in the placement of their poles within the right-of-

way, for they are required to obtain approval from the owner of the right-of-way… The 

appropriate public authority presumably will consider many of the factors in the Eight[h] 

District’s reasonableness test when deciding whether to approve a pole location.”  Id. at ¶20.  

Those factors include (1) the narrowness and general contours of the road, (2) the presence of 

sharp curves in the road, (3) the illumination of the pole, (4) any warning signs of the placement 

of the pole, (5) the presence or absence of reflective markers, (6) the proximity of the pole to the 

highway, (7) whether the utility company had notice of previous accidents at the location of the 

pole, and (8) the availability of less dangerous locations.  Id. at ¶15.  (Emphasis added). 

In this case, since CEI failed to obtain approval from the appropriate public authorities 

for the locations of the remaining poles after the road reconstruction and widening project, they 

cannot be afforded the protection that Turner provides. 

The Geauga County Engineer served as the project manager for the Savage Road project, 

not only through the resolutions passed, but also by statute.  Pursuant to R.C. 5543.09(A), the 

county engineer shall supervise the construction, reconstruction, resurfacing, and improvement 

of public roads by boards of township trustees under the Revised Code.  (Appx. at 63).  Further, 

R.C. 5571.05 provides that “[i]n the maintenance and repair of roads, the board of township 

trustees … shall be subject to the general supervision and direction of the county engineer.  Such 
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board of township trustees shall follow the direction of the engineer as to methods to be followed 

in making repairs.”    (Appx. at 64). 

 In this case, not only does the Geauga County Engineer’s letter to CEI express his 

disapproval of the locations of the remaining poles, but his testimony at trial reflects the same 

condemnation.  The County Engineer’s letter provided that “[a]s Project Manager for the 

township road reconstruction project, I am requesting your review of this project with the hope 

you will agree that it is in the best interest of everyone that First Energy completes the [original] 

plan in a timely fashion and provide a safe, clear zone for the roadway.”  (Ex. 3).  The letter also 

stated that the revised plans created a “liability the township will not allow to exist on a public 

road,” as well as a “liability” the engineer thought FirstEnergy would not want to absorb.   Id.  

Additionally, the County Engineer testified that he never approved CEI’s revised plans (which 

was a reflection of CEI’s abandonment of the project) because there were a number of poles that 

were in close proximity to the new pavement.  (Tr. at 541). 

 Moreover, once the duty of coordinating with CEI was delegated to Bainbridge 

Township, the Trustees’ letter stated that “[i]t is apparent that safety dictates the relocation of 

these poles to an adequate distance from the roadway and in line with other poles on Savage 

Road … We look forward to your prompt notification of the schedule for relocating the poles.”  

(Ex. 4).  The chairman of the Board of Trustees’ testimony further reflected Bainbridge 

Township’s disapproval of CEI’s actions.  The chairman, Jeffrey Markley, testified that CEI was 

still obligated to relocate the subject poles, and that the Board expressly disapproved the 

locations of the remaining poles.  (Tr. at 571, 577-578).  Lastly, the Bainbridge Township 

highway superintendent demanded that the poles be relocated outward to avoid further 

catastrophic injuries or fatalities.  (Tr. at 374, 409). 

 Consequently, CEI failed to obtain the requisite permission and approval to maintain the 
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pole that Mr. Link struck from the appropriate public authorities, and therefore CEI is not 

entitled to the limited immunity that Turner provides. 

C. The Court of Appeals Appropriately Set Forth Why Turner Does Not Apply 

to CEI.  

 

 The Eighth District Court of Appeals has dealt with whether Turner applies to CEI in two 

separate pole collision accidents on Savage Road – Bidar and Link.  In Bidar v. Cleveland Elec. 

Illum. Co., 2012-Ohio-3686 (8th Dist. 2012), review denied, Bidar v. Cleveland Elec. Illum. Co., 

2013-Ohio-347 (Ohio 2013), the court determined that “[n]o permission was granted by any 

public authority” and thus CEI was not entitled to summary judgment under Turner.  Id. at ¶17.  

Bidar involved nearly identical facts as the case at bar.  In May 2010, David Bidar was driving 

on Savage Road in Bainbridge Township when a deer darted into the roadway.  Id. at ¶2.  Mr. 

Bidar swerved to avoid hitting a deer and struck one of the utility poles that CEI had failed to 

relocate.  Id.  The trial court found that CEI was granted permission to install the pole under R.C. 

4931.03(A) and 4931.14, and granted summary judgment.  Id. at ¶3.   

The court of appeals, in reversing the trial court’s summary judgment decision, 

determined that no permission was granted.  Id. at ¶17.  In doing so, the Eighth District echoed 

the language in Turner that “utility companies do not enjoy unfettered discretion in the 

placement of their poles within the right-of-way, for they are required to obtain approval from 

the owner of the right-of-way.”  Id. at ¶10.  The court went on to state that “CEI confuses a 

public utility’s use of a public right-of-way for its lines and facilities with its placement of its 

lines and facilities.  Use and placement are differing concepts.  Although a utility’s use of a 

public right-of-way is presumed under Ohio law, placement of a utility’s lines or facilities is not 

unfettered.”  Id. at ¶11. 

 In finding that no permission was granted by any public authority, the court stated that 

“[i]f we were to find that permission was implied by statute, any assessment for the risk of the 
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pole placement would be eliminated.  We decline to so find and note that the risk of the pole 

placement was of central concern to the Geauga County Engineers Office.”  Id. at ¶17. 

 Again, in Link v. FirstEnergy Corp., 2014-Ohio-5432 (8th Dist. 2014), the Eighth District 

found Turner inapplicable to CEI.  In doing so, the court stated that “[t]he message to [CEI] was 

consistent and clear: the Pole needed to be relocated” and concluded that “CEI did not have the 

requisite permission to keep the Pole in its original location after completion of the Savage Road 

widening project.” 

 Consequently, Turner cannot shield CEI from liability since CEI failed to obtain the 

necessary permissions for the location of the pole that Mr. Link struck from the applicable public 

authorities. 

D. A Utilities Privilege to Maintain Poles Within the Right-of-Way is 

Subordinate to the Rights of the Public.  

 After being notified of the Bidar accident, CEI took the position that the Township would 

be obligated to pay for any further pole relocations despite CEI incurring the expense of all of 

the previous relocations.  Traditionally, utilities have been required to bear the entire cost of 

relocating poles from a public right-of-way whenever requested to do so by state or local 

authorities.  Affected utilities, facing large and unwanted expenditures, have persistently 

attempted to argue around or against this rule, such as in Toledo Edison Co. v. Bd. of Defiance 

Cty. Commrs., 2013-Ohio-5374 (3rd Dist. 2013), review denied, Toledo Edison Co. v. Bd. of 

Defiance Cty. Commrs., 138 Ohio St.3d 1471, 2014-Ohio-1674 (Ohio 2014). 

Utility companies continue to fail to recognize that their right to maintain poles within the 

right-of-way is subordinate to the rights of the public.  The right for the public to use the right-

of-way is always superior to the right of a utility company to install and maintain utility poles.  

In Perrysburg v. Toledo Edison Co., 2007-Ohio-1327 (6th Dist. 2007), the court stated, citing 

Tennessee v. United States, 256 F.2d 244, 258 (6th Cir. 1958), that: 
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[T]he law is well established that a statutory, permissive right of use of public 

highways by public utilities is subordinate to the rights of the public; that the 

original location of ... facilities in a public highway does not create an irrevocable 

right to have such poles and facilities remain forever in the same place; and that a 

utility company may be required to relocate its lines at its own expense when such 

relocation is demanded by public necessity and for public safety and welfare.  

AT&T Corp. v. Lucas Cty., 381 F.Supp.2d 714, 717 (N.D. Ohio 2005). 

 (Emphasis added). 

Deference to the public interest is in line with Supreme Court precedent on the issue.  

Amicus Curiae AT&T has unsuccessfully attempted to argue against such deference on a number 

of occasions.  See AT&T Corp. v. Lucas Cty., 381 F.Supp.2d 714, 717 (N.D. Ohio 2005); AT&T 

Corp. v. City of Toledo, 351 F.Supp.2d 744 (N.D. Ohio 2005).  In these cases, AT&T claimed 

that an improper taking occurred and sought reimbursement when certain municipalities 

compelled AT&T to relocate telecommunication lines.  In denying AT&T’s claims, the courts 

provided that the municipalities had a continuing duty and right under the police power to 

engage in the types of construction activities at issue for the preservation of the public health and 

safety, by requiring AT&T to relocate its telecommunications cable at AT&T’s own expense. 

See New Orleans Gas Light Co. v. Drainage Comm’n of New Orleans, 197 U.S. 453, 460-62 

(1905); Ganz v. Ohio Postal Tel. Cable Co., 140 F. 692, 694-96 (6th Cir. 1905); Columbus Gas 

Light & Coke Co. v. City of Columbus, 50 Ohio St. 65, 33 (Ohio 1893).   

In New Orleans, the city contracted with a gas company, granting it a franchise to lay gas 

pipes under the city streets.  New Orleans, 197 U.S. at 458.  The United States Supreme Court 

held that the city could force the gas company to move its pipes to accommodate a drainage 

project, finding that “[t]he police power, in so far as its exercise is essential to the health of the 

community, it has been held cannot be contracted away.”  New Orleans, 197 U.S. at 460. 

In Ganz, the Sixth Circuit held that despite the fact that the county had granted a utility, 

for consideration, the right to maintain telegraph poles in a certain strip of county owned land 
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running between a paved road and a parallel dirt road, the county could require the utility to 

move the poles outside that strip of land to accommodate the widening of the paved road, 

because the county commissioners had no right to grant an indefinite right to maintain the poles 

in a certain location.  Ganz, 140 F. at 695.  The court stated, “[n]o board has power to determine 

for all time just how a highway shall be used. The use may be changed as the new conditions 

demand.”  Id. 

In Gaslight & Coke, the city had granted the gas company an easement to lay gas pipes in 

the city streets.  Gaslight & Coke, 33 N.E. at 292-93.  The gas company laid pipes, and the city 

subsequently required the pipes to be moved, so the street could be re-graded.  Id.  The gas 

company sued, demanding damages.  This Court held that the city had a right and duty to make 

the streets accessible, convenient, and in good repair, and that “[t]he grant from the city must be 

interpreted in light of the right and duty of the city to re-grade, whenever in its judgment, the 

public interest demands… All such agencies [like the gas company] must be held to take their 

grants from the city upon the condition, implied where not expressed, that the city reserves the 

full and unconditional power to make any reasonable change of grade, or other improvement, in 

its streets.  Id. at 293-94. 

CEI’s claim that its original placement of the pole in question grants it the right to 

maintain that pole forever in its place without any potential liability is misguided and without 

authority.  See Gaslight & Coke, 33 N.E. at 294 (“An ordinance to grant an exclusive right, or a 

perpetual right to occupy a particular part of the street, would be an attempt to bind succeeding 

councils as to their exercise of legislative power, and would, for the reasons stated, be 

ineffectual.”).  Similarly, in Tennessee v. United States, 256 F.2d 244, 257 (6th Cir.1958), the 

Sixth Circuit held, in a case where a utility claimed a permanent easement to locate its telephone 

poles along a roadway and alleged a taking thereof, that the state could not bargain or give away 
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its police power to establish regulations reasonably necessary for the safety and welfare of its 

people. 

Unlike municipalities, the police power authority of townships is not inherent, nor does it 

derive from a constitutional provision.  Torok v. Jones, 5 Ohio St.3d 31 (Ohio 1983).  The police 

power of a township is delegated by the General Assembly.  Bd. of Bainbridge Twp. Trustees v. 

Funtime, Inc., 55 Ohio St.3d 106 (Ohio 1990), paragraph one of the syllabus.  As it relates to 

road reconstruction the General Assembly has provided townships with the following authority: 

 The authority to reconstruct and repair township roads.  R.C. 5571.01. (Appx. at 

65-66); and 

 For the board of trustees to control and maintain township roads.  R.C. 5571.02.  

(Appx. at 67). 

Township authority to repair roadways is subject to the general supervision and direction 

of the county engineer.  R.C. 5571.05. (Appx. at 64).  The township board of trustees is required 

to follow the direction of the engineer as to methods to be followed in making repairs.  Id. 

Moreover, R.C. 5571.02(C) provides that a township board of trustees may appoint some 

competent person, not a member of the board of township trustees, to have charge of 

maintenance and repair of roads within the township, who shall be known as “township highway 

superintendent” and shall serve at the pleasure of the board.  In this case, the Bainbridge 

Township highway superintendent specifically demanded that the poles be relocated outward in 

compliance with the original plans, and stated that the poles were a hazard, and catastrophic 

injuries and fatalities could be the consequence of CEI’s failure to relocate. 

Consequently, Bainbridge Township and the Geauga County Engineer, as manager of the 

Savage Road reconstruction project, have a superior right over CEI to dictate the relocation of 

poles during a road reconstruction project.  CEI does not have the right and authority to maintain 

poles anywhere they please within unincorporated townships as such permissive right is subject 
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to the approval of the local authorities.  Here, there was no such approval. 

Despite Supreme Court precedent setting forth that the utilities authority to use the right-

of-way is subordinate to that of the public, CEI and its affiliates continue to ignore such 

hierarchy. Toledo Edison Co. (“Toledo Edison”) is a subsidiary of FirstEnergy Corp and an 

affiliate of CEI.  (Tr. at 358).  In Toledo Edison Co. v. Bd. of Defiance Cty. Commrs., 2013-

Ohio-5374 (3rd Dist. 2013), the Board of Defiance County Commissioners passed a resolution 

widening a roadway and requiring Toledo Edison to remove and relocate several utility poles 

located within the right-of-way, the closest pole being 6 feet, 2 inches from the edge of the 

pavement and the furthest being 15 feet, 6 inches from the edge of the pavement.  Id. at ¶¶ 1-2.  

Toledo Edison refused to relocate the poles, relying on Turner.  Id. at ¶3.  A hearing was held, 

and the Defiance County Engineer indicated that the utility poles were located too close to the 

edge of the roadway, as widened, and were not in compliance with federal and state guidelines.  

Id. at ¶5.  As CEI did herein, it stated that poles would only be relocated at the political 

subdivision’s cost.  Id. at ¶6.  The county commissioners found that the utility poles were 

obstructions and ordered Toledo Edison to relocate the poles.
7
  Id. at ¶7.  Toledo Edison 

appealed the resolution to the Defiance County Court of Common Pleas, which determined that 

the utility poles were not “obstructions,” because they would not “incommode or interfere with 

the usual and ordinary course of travel.”  The Third District Court of Appeals reversed the trial 

court’s decision under an abuse of discretion standard finding that the trial court erroneously 

relied upon Turner. 

 In doing so, the court referenced that Toledo Edison’s poles were closer to the roadway 

than both the AASHTO Manual and the ODOT Location and Design Manual standards, as the 

pole in the Link matter was.  Id. at ¶¶ 12, 44.  Moreover, as the Eighth District did in Bidar and 

                                                 
7
 Notably, the Toledo Edison case involved a county road whereby the county commissioners 

could deem the utility poles obstructions under R.C. 5547.03. 
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Link, the Third District recognized that based upon Turner, “public utility companies must obtain 

approval from the public entity that owns the right-of-way prior to erecting poles and other 

fixtures upon the public right-of-way.”  Id. at ¶29. 

 Furthermore, Toledo Edison found that Turner does not support the argument that an 

object is not an obstruction unless it obstructs the ability of motorists to safely travel the road.  

Id. at ¶35.  In this case CEI is attempting to advance the same flawed argument that the pole that 

Mr. Link struck “did not incommode the use of Savage Road,” because it was not within the 

paved portion of the roadway.  A pole can still incommode the roadway if it is in close proximity 

to the roadway. 

 Most importantly, the court in Toledo Edison stated the following: 

Furthermore, the trial court failed to observe what that Court in Turner did 

observe - that the General Assembly has delegated to public authorities 

(municipalities, counties, and the State director of transportation) the authority to 

approve the location of utility poles within the road right-of-way in the interest of 

public safety.  The utility companies in Turner were not liable precisely because 

the State director of transportation had approved the utility pole location, and his 

approval was “indicative that the object was not an obstacle to the traveling 

public.”  The Court in Turner recognized that the public authority would consider 

a variety of factors when considering the location of a utility pole. 

The Board of Defiance County Commissioners exercised authority that the 

General Assembly has affirmatively delegated to it and authority that the Ohio 

Supreme Court in Turner approved – it reevaluated the location of Toledo 

Edison’s utility poles after a road-widening project with an eye toward public 

safety. 

 Id. ¶¶ 45-46, citations omitted. 

There were also public policy reasons identified in the Toledo Edison decision.  First, the 

location of utility poles should be subject to approval by the applicable public authority since 

utility companies are given free access to publicly owned road rights-of-ways to maintain their 

facilities.  Second, evaluations for the removal or relocation of poles within the right-of-way are 

best determined and evaluated by those officials who are not only aware of the particular 
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circumstances concerning the location, but also bear the responsibility for maintaining the 

roadways.  Id. at ¶48. 

E. Revised Code 4931.03 Does Not Grant CEI Carte Blanche Authority to 

Maintain Utility Poles Alongside Roadways in Unincorporated Townships 

After Road Reconstruction Projects. 

 CEI essentially claims that R.C. 4931.03 read in conjunction with R.C. 4933.14 provide it 

carte blanche authority to place and maintain utility poles anywhere CEI pleases within 

unincorporated townships.   

R.C. 4931.03 states, in pertinent part, the following: 

(A) A telephone company
8
 may do either of the following in the unincorporated 

area of the township: 

(1) Construct telecommunications lines or facilities upon and along any of the 

public roads and highways … by the erection of the necessary fixtures, including 

posts, piers, or abutments for sustaining the cords or wires of those lines or 

facilities. The lines and facilities shall be constructed so as not to incommode the 

public in the use of the roads or highways … 

(B)(2) Construction under this section is subject to section 5571.16 of the 

Revised Code, as applicable, and any other applicable law, including, but not 

limited to, any law requiring approval of the legislative authority, the county 

engineer, or the director of transportation.
9
 

In Bidar, the court stated that “[t]he very language of the statute in subsection (B)(2) 

supports our conclusion that a utility’s placement of its lines and facilities is not implied as a 

matter of law.  That is, a utility does not have “unfettered discretion in the placement of their 

poles within the right-of-way.”  Id. at ¶13. 

 Revised Code 4931.03 provides that utility poles “shall be constructed so as not to 

incommode the public in the use of the roads or highways.”  R.C. 4931.03 says nothing about the 

                                                 
8
 R.C. 4933.14 expressly provides that this section also governs electric, light, and power 

companies. 

9
 The legislative bill analysis for R.C. 4931.03 provides that any construction of telegraph or 

telephone lines is subject to the Township Permit Law [R.C. 5571.16] as well as any other 

applicable laws, including, but not limited to, laws requiring approval of the legislative authority, 

the county engineer, or the Director of the Ohio Department of Transportation. 
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usual and ordinary course of travel, which is the language used in Turner.  According to 

Merriam-Webster’s dictionary, the term “incommode” means “to give inconvenience or distress 

to.”  The remaining poles on Savage Road are clearly an inconvenience to the public in the use 

of the roadway, and thus CEI’s actions violate R.C. 4931.03(A). 

 Moreover, Section B(2) of R.C. 4931.03 provides that construction of utility poles is 

subject to the approval of the legislative authority and county engineer, echoing the language in 

Turner.  As set forth numerous times herein, there was no approval by the Geauga County 

Engineer or by the local authority, Bainbridge Township, for CEI to maintain the remaining 

poles along Savage Road. 

 CEI also violated numerous laws passed by the Geauga County Board of Commissioners 

related to the Savage Road project.  On April 28, 2005, pursuant to R.C. 5547.01, et seq.,
10

 R.C. 

1723.02,
11

 R.C. 4513.34
12

 and R.C. 5543.16,
13

 the Geauga County Board of Commissioners 

adopted into law the “Geauga County Commissioners Highway Use Manual, Revised 2005.” 

The Highway Use Manual provides that “[d]esign of the several elements in utility 

crossings or occupancies shall conform to the requirements contained herein, but where State, 

Local and Industry design standards are higher than the treatments and design requirements 

specified the higher standards shall be used.  (Tr. at 544).  The Highway Use Manual also 

provides that “[t]he design of the utility facilities shall conform to guidelines contained herein, 

                                                 
10

 R.C. 5547.01, et seq., of the Revised Code imposes upon a Board of County Commissioners 

the responsibility to control the placement of structures or objects, including utility poles, within 

the right-of-way of highways. 

11
 R.C. 1723.02 authorizes the Board of County Commissioners and the Board of Township 

Trustees to set forth regulations and restrictions concerning the right to install or maintain poles. 

12
 R.C. 4513.34 authorizes the Board of County Commissioners to issue special permits for the 

operation or movement of vehicles with respect to County highways. 

13
 R.C. 5543.16 provides that the County Engineer can set forth rules and regulations for the 

construction and repair of approaches and driveways. 
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but where Local and Industry standards are higher than specified herein, Local or Industry 

standards shall prevail.  (Tr. at 546).  Chapter 5515 of the Ohio Revised Code grants ODOT the 

authority to promulgate standards for the accommodations of utilities.  The ODOT Procedure for 

Utility Relocations provides that “[a]ll utility relocation plans covering above-ground facilities 

must be reviewed against the clear zone requirements of the project.”  (Tr. at 515).  The “clear 

zone” refers to the unobstructed area along a roadway, outside the edge of the traveled way, 

available for the safe recovery of vehicles that have left the traveled way.  Within this area, most 

motorists should be able to safely regain control of their vehicle.  Ideally, there should be no 

obstructions within the clear zone. 

CEI’s own engineer, Ralph Delligatti, when commenting on the Savage Road project, 

admitted that “I think it remains true that existing pole locations do not satisfy the clear zone 

requirement with respect to the roadway improvement, and that some of them are as close as 

two feet-ten inches to the relocated [edge of pavement].”  (Tr. at 335).  Another engineer of CEI, 

Arthur Stitt, admitted that CEI’s own internal industry standards book provides for the clear zone 

on Savage Road to be nineteen (19) feet.  (Tr. at 236-237, 255, 302).  Mr. Stitt further conceded 

that the ODOT standards provide that the clear zone on Savage Road must be seventeen (17) to 

twenty-three (23) feet depending on grade.  (Tr. at 241, 303).  Based upon CEI’s own 

measurements, the pole that Mr. Link struck was only 6 feet, 3.6 inches from the edge of the 

pavement.  (Tr. at 257).  Clearly, the subject pole was not even one-half of the distance dictated 

by industry standards and ODOT. 

CEI further acknowledged that it had utility poles in conflict with the Savage Road 

project and that it was required to rearrange the poles in CEI’s Final 4A Note,
14

 which was 

                                                 
14

 According to ODOT, a 4A note is a communication by a utility during a pole relocation project 

that details all utilities that are located within the construction limits, the disposition of these 

facilities, the time frame when the work will be completed and any other necessary information.  

ODOT, Utilities Primary Roles & Responsibilities. 
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prepared by CEI’s asset management chief and submitted to the Geauga County Engineer.  (Ex. 

10).  One of the utility poles in conflict was the one that Mr. Link struck. 

CEI has attempted to argue that these standards are guidelines and are discretionary; 

however, the language contained in the Highway Use Manual and ODOT manual is mandatory.  

In Dunlap v. W.L. Logan Trucking Co., 2005-Ohio-2386 (10th Dist. 2005), ¶16, a case 

interpreting the ODOT manual, the court stated that “[t]he key to determining what type of 

decision is discretionary is the manual’s use of the word ‘should’ rather than ‘shall.’”  The court 

went on to state that the word ‘shall’ establishes a mandatory duty, while the word ‘should’ 

requires usage of discretion and engineering judgment.  Id.  Joseph Cattell, the current Geauga 

County Engineer and a former employee of ODOT, testified at trial that the ODOT policies 

mentioned herein were “mandatory requirements.”  (Tr. at 514-516). 

The Highway Use Manual also states that “[a]ny deviations from the approved plan must 

be approved by the Geauga County Engineer prior to installation.”  (Tr. at 545).  After approving 

CEI’s original pole relocation plans, the Geauga County Engineer never approved, and in fact 

expressly rejected CEI’s revised plans for relocation.  (Tr. at 546).  Consequently, CEI also 

violated this provision of the Highway Use Manual, which had been adopted into law by the 

Geauga County Commissioners. 

Lastly, CEI violated sections of the Ohio criminal code related to their actions.  After the 

jury verdict in Link, the Geauga County Prosecutor’s Office commenced a criminal investigation 

into CEI for felonious assault.  Felonious assault is defined as knowingly causing serious 

physical harm to another.  R.C. 2903.11(A)(1).  The lesser offense of assault can be defined as 

recklessly causing serious physical harm to another.  R.C. 2903.13(B).  CEI’s conduct violated 

both the assault and felonious assault statutes. 

Based upon CEI’s multiple violations of law, they are not provided any protection under 
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R.C. 4931.03 since construction of poles under that section is subject to any “applicable law, 

including, but not limited to, any law requiring approval” by the legislative authority (Bainbridge 

Township), the county engineer (Geauga County Engineer) and the director of transportation 

(ODOT).  R.C. 4931.03(B)(2). 

Lastly, CEI ignores the plain language of R.C. 4931.01, which only provides it the 

authority to “construct” utility poles along roads in unincorporated townships.  Nothing in the 

statute grants utility companies the authority to determine the placement of such poles, and 

nothing in the statute grants utility companies the ability to determine whether they may maintain 

original poles forever in the same place.  Such powers are vested within the township and county 

engineer. 
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CONCLUSION 

 If CEI’s position is permitted to be advanced the consequences will be grave, both 

physically and financially, to our citizens and communities, especially in the context of road 

reconstruction projects.  Utilities will no longer be required to relocate poles during road 

widening projects, and townships will be financially responsible should they want facilities 

moved.  This is in direct contravention with long standing principles of the public’s prevailing 

right to use of the right-of-way, and will no doubt result in fatalities and catastrophic injuries to 

the users of our roadways and place greater financial burdens upon our townships, counties and 

other municipalities. 

Utilities are granted a permissive right, free of charge, to construct utility poles; however, 

such right is not absolute.  Providing CEI the immunity they seek not only damages the health, 

safety and welfare of our citizens, but it also places the financial responsibility for relocation of 

utility poles on tax payers as opposed to on a multi-billion dollar company.   
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§ 5543.09. Supervision by county engineer. 

Ohio Statutes

Title 55. ROADS - HIGHWAYS - BRIDGES

Chapter 5543. DUTIES OF COUNTY ENGINEER

Current with legislation signed by the Governor as of 11/1/2015

§ 5543.09. Supervision by county engineer 

Cite as R.C. § 5543.09 

History. Effective Date: 09-20-1999 

(A) Except as provided in division (B) of this section, the county engineer shall supervise the

construction, reconstruction, improvement, maintenance, and repair of the highways,

bridges, and culverts under the jurisdiction of the board of county commissioners, and the

construction, reconstruction, resurfacing, and improvement of public roads by boards of

township trustees under sections 5571.01, 5571.06, 5571.07, 5571.15, 5573.01 to

5573.15, 5575.02 to 5575.09, and 5577.01 of the Revised Code. When the engineer has

charge of the highways, bridges, and culverts within the engineer's county, and under the

control of the state, the engineer shall also supervise their construction, reconstruction,

improvement, and repair.

(B) For any particular project, with the approval of the county engineer, the board of township

trustees of a township that has adopted a limited home rule government under Chapter

504. of the Revised Code may hire an independent professional engineer to assist the

county engineer with the supervision of the construction, reconstruction, resurfacing, and

improvement of public roads by the board under sections 5571.01, 5571.06, 5571.07,

5571.15, 5573.01 to 5573.15, 5575.02 to 5575.09, and 5577.01 of the Revised Code.
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§ 5571.05. Supervision of maintenance and repair of township roads. 

Ohio Statutes

Title 55. ROADS - HIGHWAYS - BRIDGES

Chapter 5571. BOARD OF TOWNSHIP TRUSTEES

Current with legislation signed by the Governor as of 11/1/2015

§ 5571.05. Supervision of maintenance and repair of township roads 

In the maintenance and repair of roads, the board of township trustees and any township highway

superintendent appointed by it, shall be subject to the general supervision and direction of the

county engineer. Such board of township trustees shall follow the direction of the engineer as to

methods to be followed in making repairs. 

Cite as R.C. § 5571.05 

History. Effective Date: 10-01-1953 
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§ 5571.01. Road improvements. 

Ohio Statutes

Title 55. ROADS - HIGHWAYS - BRIDGES

Chapter 5571. BOARD OF TOWNSHIP TRUSTEES

Current with legislation signed by the Governor as of 11/1/2015

§ 5571.01. Road improvements 

(A) A board of township trustees may construct, reconstruct, resurface, or improve any public

road or part thereof under its jurisdiction, or any county road, intercounty highway, or state

highway within its township. In the case of a county road, the plans and specifications for

the proposed improvement first shall be submitted to the board of county commissioners

of the county and receive its approval. In the case of an intercounty or state highway, the

plans and specifications first shall be submitted to the director of transportation and

receive the director's approval. The board of township trustees may widen, straighten, or

change the direction of any part of a road in connection with the proceedings for its

improvement.

(B) The board of township trustees may construct, improve, maintain, or repair the berm of

any road under its jurisdiction, in order to provide a hard surface or other improved

approach to rural mail boxes located on public highways.

(C) A board of township trustees, in conformity with the manual and uniform system of traffic

control devices adopted under section 4511.09 of the Revised Code, may erect and

maintain at intersecting roads, at least one of which is a township road, suitable signposts

showing the names and numbers of the roads. The cost of the signs shall be paid from the

township road fund.

(D) Subject to division (F) of this section, a board of township trustees, in conformity with the

manual and uniform system of traffic control devices adopted under section 4511.09 of the

Revised Code, may erect and maintain at intersecting roads, at least one of which is a

township road, suitable signposts showing the direction and distance to any nearby

municipal corporation. The costs of the signs shall be paid from the township road fund.

(E) Subject to divisions (F) and (G) of this section, a board of township trustees may purchase

or lease and erect and maintain at intersecting roads, at least one of which is a township

road, suitable traffic control devices and traffic control signals. The traffic control devices

and traffic control signals and their placement and maintenance shall conform with the

manual and specifications adopted under section 4511.09 of the Revised Code. In

purchasing or leasing and erecting and maintaining the traffic control devices and traffic

control signals, the board may expend any moneys that are available to it that legally may

be expended for that purpose.

(F) If one of the intersecting highways as provided in divisions (D) and (E) of this section is a

state highway, both of the following apply:
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Cite as R.C. § 5571.01 

History. Effective Date: 09-24-1999 

(1) No signpost showing the direction and distance to any nearby municipal

corporation shall be placed at or near the intersection, and no traffic control device

or traffic control signal shall be erected at the intersection, without prior permission

of the director as required by section 4511.10 of the Revised Code.

(2) The department of transportation shall maintain any traffic control signal erected by

the board of township trustees at that intersection.

(G) If one of the intersecting roads as provided in division (E) of this section is a county road, a

board of township trustees shall not erect a traffic control device or traffic control signal at

the intersection without prior permission of the county engineer of the county in which the

intersection is located.

(H) No contract for the construction or repair of a bridge, the entire cost of which construction

or repair exceeds fifty thousand dollars, shall be entered into by the township unless the

plans are first approved by the director.
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§ 5571.02. Control and maintenance of township roads. 

Ohio Statutes

Title 55. ROADS - HIGHWAYS - BRIDGES

Chapter 5571. BOARD OF TOWNSHIP TRUSTEES

Current with legislation signed by the Governor as of 11/1/2015

§ 5571.02. Control and maintenance of township roads 

The board of township trustees shall have control of the township roads of its township and,

except for those township roads the board places on nonmaintained status pursuant to section

5571.20 of the Revised Code, shall keep them in good repair. The board of township trustees ,

with the approval of the board of county commissioners or the director of transportation, may

maintain or repair a county road, or intercounty highway, or state highway within the limits of its

township. 

In the maintenance and repair of roads, the board of township trustees may proceed in any of the

following methods: 

Cite as R.C. § 5571.02 

History. Effective Date: 09-28-1973; 06-10-2004 

(A) It may designate one of its number to have charge of the maintenance and repair of roads

within the township.

(B) It may divide the township into three road districts, in which event each trustee shall have

charge of the maintenance and repair of roads within one of those districts.

(C) It may appoint some competent person, not a member of the board of township trustees,

to have charge of maintenance and repair of roads within the township, who shall be

known as "township highway superintendent" and shall serve at the pleasure of the board .

The method to be followed in each township shall be determined by the board of township

trustees by resolution entered on its records.
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