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INTRODUCTION 

 The Sixth District Court of Appeals applied appropriate canons of statutory construction 

to determine that R.C. 2925.11(C)(4) requires that the State provide proof of the amount of 

“actual cocaine” contained in the substance in order to meet the statutory threshold necessary for 

a penalty enhancement.  The statutory language in R.C. 2925.11(C)(4) went into effect on 

September 30, 2011 as a result of the passage of House Bill 86 (“HB 86”).  The changes made to 

R.C. 2925.11(C)(4) and related provisions by HB 86 were made by the General Assembly in 

order to accomplish its stated goal:  to eliminate the difference in criminal penalties for crack 

cocaine and powder cocaine.  The Sixth District’s decision, in correctly applying appropriate 

canons of statutory construction, is also consistent with the General Assembly’s stated purpose. 

 The Sixth District properly evaluated the plain language of the statute and gave effect to 

the intent of the General Assembly when it held that R.C. 2925.11(C)(4) requires that the State 

provide proof of the “actual cocaine” contained in the substance in order to meet the statutory 

threshold necessary for a penalty enhancement.  Additionally, the Sixth District properly 

dismissed prior decisions of appellate courts which interpreted statutory language that was no 

longer in effect after the passage of HB 86.  Consequently, this Court should affirm the decision 

below.  The decision in State v. Smith, 2d Dist. Greene No. 2010-CA-36, 2011-Ohio-2568 was 

prior to the effective date of the new HB 86 provisions and is not relevant to this Court’s inquiry.   

STATEMENT OF THE CASE AND FACTS 

 In this case, Rafael Gonzales was found guilty by a jury of possession of cocaine with a 

major-drug-trafficker specification.  State v. Gonzales, 6th Dist. Wood No. WD-13-086, 2015-

Ohio-461.  This matter involved Mr. Gonzales’ purchase of cocaine from a confidential 

informant, Saul Ramirez.  Id. at ¶ 2.  Mr. Ramirez was a confidential informant for the Drug 
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Enforcement Agency (“DEA”).  Trial Transcript, Day 2 (“Tr. D2”), p. 80.  Mr. Ramirez recorded 

a conversation between himself and Mr. Gonzales, in which Mr. Gonzales agreed to meet with 

Ramirez in order to purchase cocaine.  Gonzales at ¶ 2.  During the initial, face-to-face meeting, 

Mr. Gonzales inspected the cocaine.  Id.  Mr. Ramirez testified, over defense objections, that the 

transaction involved one kilogram of cocaine.  Trial Transcript, Day 1 (“Tr. D1”), p. 156-7.  Mr. 

Ramirez went on to say that he told Mr. Gonzales that the cocaine was 90% pure.  Id. at 146.  

However, Mr. Ramirez later admitted that the cocaine may have been mixed with other 

materials, and he had no idea of the purity of the cocaine.  Id. at 176.  Mr. Ramirez and Mr. 

Gonzales finally negotiated a price and scheduled a time to meet to complete the transaction.  

Gonzales at ¶ 2.  This cocaine was State’s Exhibit 16.  Tr. D1, p. 146, 176. 

 Later that afternoon, Mr. Gonzales met Mr. Ramirez at a Super 8 motel in Wood County.  

Gonzales at ¶ 2.  Initially, Mr. Gonzales was upset that Mr. Ramirez would not produce the 

cocaine until Mr. Gonzales presented the money.  Id. at ¶ 3.  Mr. Gonzales eventually displayed 

$58,000 in cash, and an undercover officer entered the room with two kilograms of cocaine.  Id.  

The first kilogram of cocaine—State’s Exhibits 3—was imitation1 cocaine created to look like 

real cocaine.  Id.  Placed inside State’s Exhibit 3, for purposes of the exchange with Mr. 

Gonzales, was State’s Exhibit 13—a bag of genuine cocaine, weighing 139 grams.  Id.  The 

second kilogram—State’s Exhibit 4—was also manufactured—or imitation—cocaine.  Id.  A 

tracking device was planted inside State’s Exhibit 4.  Id. 

After the money was counted, [Mr. Gonzales] took possession of 
the two kilograms of cocaine and departed. 

[Mr. Gonzales] was subsequently arrested, after which the drugs 
were seized by the arresting officers and tested by the Ohio Bureau 
of Criminal Investigation (BCI). The BCI test confirmed that the 
substance contained inside exhibit No. 13 was indeed cocaine. 

                                                 
1 Tr. D2, p. 14. 
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However, the BCI analyst that performed the test was unavailable to 
testify at trial. Consequently, the test results were not admitted at 
trial. Nonetheless, the state retested the substance on November 1, 
2013, four days prior to trial. The results of the test were provided 
to [Mr. Gonzales]. However, because appellant was given the test 
results only a short time prior to trial, the trial court excluded the 
second BCI report and both test results out of concern that their use 
at trial would violate Crim.R. 16(K). 

Id. at ¶ 3-4.   

 On August 1, 2012, Mr. Gonzales was indicted for one count of possession of cocaine, in 

violation of R.C. 2925.11(A) and (C)(4)(f). The indictment also included a major-drug-offender 

specification pursuant to R.C. 2929.01, and was based on the allegation that the amount of 

cocaine equaled or exceeded 100 grams.  Id. at ¶ 5.  The case proceeded to trial on November 5, 

2013.  Id. at ¶ 6.  During the trial, the State was not permitted to utilize the BCI test results to 

identify the seized substances as cocaine.  Id.  However, several witnesses, including Mr. 

Ramirez, were permitted to testify that the substance was cocaine.  Id.  In addition, BCI Agent 

Mark Apple told jurors that he knew the weight of the cocaine from a lab report.  Tr. D2, p. 67.  

“At the conclusion of the evidence, the jury found [Mr. Gonzales] guilty of possession of 

cocaine.  Additionally, the jury found that [Mr. Gonzales] possessed an amount of cocaine that 

equaled or exceeded 100 grams.”  Gonzales at ¶ 7.  

 In his appeal to the Sixth District Court of Appeals, Mr. Gonzales argued that the trial 

court erred when it permitted the jury to consider the entire weight of State’s Exhibit 13 in 

determining whether he possessed 100 or more grams of cocaine.  The Sixth District agreed and 

found that Mr. Gonzales’ penalty enhancement under R.C. 2925.11(C)(4)(f) should be vacated:   

Here, R.C. 2925.11(C)(4)(f) increases the level of the offense for 
possession of cocaine when the amount possessed “equals or 
exceeds one hundred grams of cocaine.” (Emphasis added.) The 
emphasized language clearly modifies the weight in the statute. 
This becomes even more obvious upon an examination of the 
manner in which other drugs are treated under R.C. 2925.11. 
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Concerning marihuana, R.C. 2925.11 increases the level of the 
offense “[i]f the amount of the drug involved equals or exceeds 
one hundred grams but is less than two hundred grams.” 
Importantly, the statute does not state 100 or 200 grams of 
marihuana. Further, heroin offenses are amplified under R.C. 
2925.11 “[i]f the amount of the drug involved equals or exceeds 
ten unit doses but is less than fifty unit doses or equals or exceeds 
one gram but is less than five grams.” Once again, the statute does 
not indicate one gram of heroin. 

Having found that the relevant inquiry in determining the level of 
the offense under R.C. 2925.11(C)(4)(a) through (f) centers on a 
determination of the amount of actual “cocaine” contained in the 
mixture, we now turn to the definition of “cocaine” in R.C. 
2925.01(X) and 3719.41. Notably, the definition of cocaine differs 
from that of many other drugs. Most drugs are defined broadly 
such that a mixture containing the particular drug falls within the 
definition. For example, “marihuana” is defined as “Any material, 
compound, mixture, or preparation that contains any quantity of 
[marihuana].” R.C. 3719.41 (Schedule I(C)(19)). Likewise, R.C. 
3719.41 defines lysergic acid diethylamide (LSD) as “Any 
material, compound, mixture, or preparation that contains any 
quantity of [LSD].” R.C. 3719.41 (Schedule I(C)(18)). Similarly, 
the definition of hashish includes “Any material, compound, 
mixture, or preparation that contains any quantity of [hashish].” 
R.C. 3719.41 (Schedule I(C)(32)). 

Unlike the broad definitions used for marihuana, LSD, and 
hashish, cocaine is defined under R.C. 3719.41 (Schedule II(A)(4)) 
as 

Coca leaves and any salt, compound, derivative, or 
preparation of coca leaves (including cocaine and 
ecgonine, their salts, isomers, and derivatives, and 
salts of those isomers and derivatives), and any salt, 
compound, derivative, or preparation thereof that is 
chemically equivalent to or identical with any of 
these substances * * *. 

Cocaine is similarly defined in R.C. 2925.01(X). In both statutes, 
“cocaine” does not include the entire "mixture" as is the case with 
marihuana, LSD, and hashish. We must presume that the 
legislature's failure to include such language in the definition of 
cocaine was intentional. See State v. Straley, 139 Ohio St.3d 339, 
2014-Ohio-2139, 11 N.E.3d 1175, ¶ 9, quoting Columbus-
Suburban Coach Lines, Inc. v. Public Utilities Com., 20 Ohio St. 
2d 125, 127, 254 N.E.2d 8 (1969) (“‘[I]t is the duty of this court to 
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give effect to the words used, not to delete words used or to insert 
words not used.’”). Consequently, we conclude that a defendant 
may be held liable for cocaine offenses under R.C. 2925.11 for 
only that portion of the disputed substance that is chemically 
identified as cocaine. 

Here, the state offered no evidence as to the purity of the cocaine. 
While there was testimony concerning the weight of exhibit No. 
13, the record contains no evidence that would allow a factfinder to 
determine the weight of actual cocaine contained therein. 
Nevertheless the state cites several Ohio cases that stand for the 
proposition that the purity of cocaine is immaterial, and that the 
entire mixture may be weighed for purposes of the penalty 
enhancement. State v. Brown, 107 Ohio App.3d 194, 668 N.E.2d 
514 (3d Dist.1995); State v. Neal, 3d Dist. Hancock No. 5-89-6, 
1990 Ohio App. LEXIS 2937, 1990 WL 88804 (June 29, 1990); 
State v. Fuller, 1st Dist. Hamilton No. C-960753, 1997 Ohio App. 
LEXIS 4398, 1997 WL 598404 (Sept. 26, 1997); State v. Remy, 
4th Dist. Ross No. 03CA2731, 2004-Ohio-3630; State v. Chandler, 
157 Ohio App.3d 672, 2004-Ohio-3436, 813 N.E.2d 65 (5th Dist.); 
State v. Morris, 8th Dist. Cuyahoga No. 67401, 1995 Ohio App. 
LEXIS 4289, 1995 WL 571998 (Sept. 28, 1995); State v. Brooks, 
8th Dist. Cuyahoga No. 50384, 1986 Ohio App. LEXIS 5735, 
1986 WL 2677 (Feb. 27, 1986). Notably, the above cases rely upon 
a prior version of R.C. 2925.01 that defined the bulk amount of a 
controlled substance as “[a]n amount equal to or exceeding ten 
grams * * * of a compound, mixture, preparation, or substance that 
is or contains any amount of * * * cocaine.” R.C. 2925.01 was 
subsequently amended in 1995 and the foregoing provision was 
removed. See Am.S.B. No. 2, 1995 Ohio Laws File 50. 
Consequently, we conclude that the cases cited by the state are 
inapposite. 

In light of the foregoing, we hold that the state, in prosecuting 
cocaine offenses under R.C. 2925.11(C)(4)(a) through (f), must 
prove that the weight of the actual cocaine possessed by the 
defendant met the statutory threshold. Contra State v. Smith, 2d 
Dist. Greene No. 2010-CA-36, 2011-Ohio-2568, ¶ 14-15 (“[T]he 
State was not required to prove that Smith possessed or trafficked 
pure cocaine equal to or exceeding the statutory amount. Rather, as 
we have explained, it was enough that the substance * * *, as a 
whole, satisfied the weight requirement.”). Because the state failed 
to introduce evidence as to the purity or weight of the cocaine in 
this case, we find that appellant's penalty enhancement under R.C. 
2925.11(C)(4)(f) must be reversed and vacated. 

Id. at ¶ 42-4.  
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STATEMENT OF INTEREST OF AMICUS CURIAE 
OFFICE OF THE OHIO PUBLIC DEFENDER 

 
 The Office of the Ohio Public Defender (OPD) is a state agency designed to represent 

indigent criminal defendants, coordinate criminal defense efforts throughout Ohio, promote the 

proper administration of criminal justice, ensure equal treatment under the law, and protect the 

individual rights guaranteed by the state and federal constitutions.  Accordingly, the OPD has an 

interest in ensuring the individual rights guaranteed by the Ohio Constitution. 

ARGUMENT 
 

CERTIFIED CONFLICT:  Must the state, in prosecuting 
cocaine offenses involved in mixed substances under R.C. 
2925.11(C)(4)(a) through (f), prove that the weight of the 
cocaine meets the statutory threshold, excluding the weight of 
any filler materials used in the mixture? 
 
STATE’S PROPOSITION OF LAW:   
In a prosecution under R.C. 2925.11(A) and (C)(4), the prosecution 
does not need to prove that the drug involved was pure cocaine;  
instead, the prosecution need only prove that the drug involved was 
“cocaine or a compound, mixture, preparation, or substance 
containing cocaine.” The offense level, furthermore, is determined 
by the total weight of the drug involved (the compound, mixture, 
preparation, or substance containing cocaine), not just the weight of 
actual cocaine therein.   
 
AMICUS CURIAE OHIO ATTORNEY GENERAL’S 
PROPOSITION OF LAW: 
In a prosecution under R.C. 2925.11(C)(4), the State is not required 
to prove that the weight of the cocaine, exclusive of filler materials, 
meets the statutory threshold.  The offense levels in R.C. 
2925.11(C)(4)(b)-(f) are determined by weighing the total compound, 
mixture, preparation, or substance containing cocaine. 

 
 There has long been a dispute over the inequity in punishments between crack cocaine 

and powder cocaine.  This dispute and the resulting push to remove disparate and unjust 

sentencing differences has resulted in change—not just in Ohio, but in other states as well as on 

the federal level.  In Ohio, HB 86 made a number of changes to portions of the revised code 
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pertaining to sentencing.  Prior to addressing the reasons for the passage of HB 86, it is important 

to first look at the scientific standards at issue, and the fact that the Amicus Brief submitted by 

the Ohio Attorney General misrepresented the process by which the purity of cocaine may be 

determined.   

 A. The Sixth District’s decision is in line with scientific standards. 

 In 1997, the U.S. Drug Enforcement Administration (DEA) and the Office of National 

Drug Control Policy (ONDCP) co-sponsored the formation of the Technical Working Group for 

the Analysis of Seized Drugs (TWGDRUG), now known as the Scientific Working Group for 

the Analysis of Seized Drugs (SWGDRUG).2  Currently, SWGDRUG is comprised of a core 

committee of more than 20 forensic scientists from around the world.  The mission of 

SWGDRUG is to recommend minimum standards for the forensic examination of seized drugs 

and to seek their international acceptance.3 

 In the amicus brief of the Ohio Attorney General, it is noted that the Bureau of Criminal 

Investigations (“BCI”) only performs qualitative analysis of controlled substances.  Qualitative 

testing simply demonstrates the presence of a controlled substance—in the instant case, cocaine.  

Michael D. Cole, The Analysis of Controlled Substances, Chapter 6, Cocaine: 6.3 Qualitative 

Identification of Cocaine, p. 100 (John Wiley & Sons, Ltd. 2003).  SWGDRUG provides the 

standards for reporting qualitative results.  SWGDRUG provides the following example as to 

how to report the results of a qualitative analysis of cocaine: 

Contains cocaine (salt form not determined)4 

                                                 
2 http://www.swgdrug.org/history.htm (accessed Nov. 21. 2015). 
3 Id. 
4 http://www.swgdrug.org/Documents/SWGDRUG%20Recommendations%20Version%207-
0.pdf IVC.5.2.1 Qualitative Results, p. 54(accessed Nov. 21, 2015). 
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 BCI’s confirmatory testing for the presence of cocaine is done through a Gas 

Chromotography/Mass Spectrometry.5  Amicus Brief Ohio Attorney General, p. 21.  Included in 

BCI’s qualitative testing, is a measurement of the total weight of the substance.  Id.  However, 

this is not a quantification of the cocaine.  Michael D. Cole, The Analysis of Controlled 

Substances, Chapter 6, Cocaine: 6.4 Quantification of Cocaine, p. 107 (John Wiley & Sons, Ltd. 

2003).   

 SWGDRUG provides an example of the reporting of quantitative results for cocaine: 

Cocaine was identified in the Item 1 powder at a purity of 65 ± 9% 
(99.7% confidence interval).  The item 1 powder weighed 800 ± 4 
mg (99.7% confidence interval).  

 Amici Ohio Attorney General states, without citation, that liquid chromatography is the 

most commonly used technique.  Amicus Brief Ohio Attorney General, p. 21.  However, just like 

qualitative analysis, there is more than one method to measure the cocaine in a substance.  In 

fact, gas chromatography (GC-FID or GC-MS)6 is the preferred method to quantify cocaine in 

street samples.  Michael D. Cole, The Analysis of Controlled Substances, Chapter 6, Cocaine: 6.4 

Quantification of Cocaine, p. 100 (John Wiley & Sons, Ltd. 2003).  SWGDRUG sets forth over 

8 different methods by which gas chromatography can be used to quantify the amount of cocaine 

in the sample.  In addition, SWGDRUG notes that liquid chromatography and capillary 

eletrophoresis methods can also be used to quantify the amount of cocaine in a sample.   

 BCI would have to set out its own, new protocols if it began quantitative testing.  

However, it is not without precedent for a state lab to do this.  Below are the protocols from the 

                                                 
5 Per SGWDRUG’s monograph of cocaine, Gas Chromatography is one way of testing for the 
presence of cocaine.   Liquid chromatography can also be used.  
http://www.swgdrug.org/Monographs/COCAINE.pdf (accessed Nov. 21, 2015).   
6 Gas Chromatography-Flame Ionization Detector or Gas Chromatography-Mass Spectrometry. 
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Massachusetts State Police Forensic Services Group for using Gas Chromatography-Mass 

Spectrometry to determine the amount of cocaine in a sample: 

10.3 Gas Chromatography/Mass Spectrometry 

10.3.1 Accurately weigh two to four milligrams of homogenized 
sample into a culture tube and record the weight. 

10.3.2 Accurately dispense five milliliters of methanol and mix. 

10.3.3 Accurately dispense 50 μl of the internal standard 
Promazine solution (approximately 8.7 mg/ml) to sample solution 
and mix. 

10.3.4 Transfer sample solution to autosampler vial and cap. 

10.3.5 Initiate the autosampler sequence running a solvent blank 
before the solvent control sample and a solvent blank between each 
sample and reference standard. 

10.3.6 When case samples are entered, the ratio of the volume of 
methanol in milliliters to the milligrams of sample used may be 
entered as the multiplier in the sequence table with the appropriate 
method to generate a quantitative result of the cocaine 

10.3.7 Three concentrations of an accurately prepared cocaine 
reference standard are run on the day of use. The concentrations 
are 0.10 mg/ml, 0.25 mg/ml and 0.50 mg/ml. These standards will 
also include the internal standard Promazine in the same quantity 
as the case sample. 

10.3.8 The Cocaine Reference standards must be run within a 24 
hour period of the sample on the same instrument and under the 
same parameters. 

10.3.9 Chromatography must demonstrate Gaussian peaks with 
integration of the target peak and the internal standard. 

10.3.10 Compare ion spectra and retention time of the target peak 
and the internal standard of the sample with the target peak and the 
internal standard of the reference standard. 

10.3.11 The integrated retention time of the target peak and the 
internal standard of sample must be within + 0.100 minutes of the 
target peak and the internal standard of the reference standard, and 
the mass spectrum of the target peak of the sample must show 
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conformance with the target peak of the reference standard in order 
to render identification. 

10.3.12 A spectral search of the target peak of the sample and the 
target peak of the reference standard, using a commercially 
available library, i.e. SWGDRUG, must reveal greater than 70% 
match for either sample or reference standard. 

10.3.13 A quantitative result for cocaine may be found using a 
Three Point Calibration table. 

10.3.14 The data from these three cocaine standards are used to 
create a calibration table. This may be done by a programmed 
method on the instrument. The calibration table is to be updated 
and recalibrated after the running of the three cocaine standards. A 
method is to be saved with the day’s calibration table. 

10.3.15 If a different amount of solvent or powder is used, this 
information is to be documented in the case record. 

10.3.16 Additional substances identified as Class D controlled 
substances or higher will be reported as such. 

10.3.17 Additional substances identified as Class E Controlled 
substances or non-controlled Substances may be reported out as 
“also detected.” 

Massachusetts State Police Forensic Services Group, Protocol for the Analysis of Suspected 

Cocaine Samples, Version 6.0, Issued by Acting Director, Issue Date, April 22, 2013, pp. 12-14. 

The above protocols contemplate the completion of testing within a day.  This is consistent with 

Amici Ohio Attorney General’s statement that gas chromatography for the presence of cocaine 

currently takes BCI one hour to complete.  Amicus Brief Ohio Attorney General, p. 21.   

 Amici Ohio Attorney General does not discuss GS-MS and GS-FID7 and only discusses 

the quantitative assessment tool of liquid chromatography.  First, Amici Ohio Attorney General 

complains that preparation of reference standard for this test takes several hours.  Amicus Brief 

                                                 
7 A full discussion of GS-FID is in the following article:  Pinero, E. and Casale, J. (Drug 
Enforcement Administration), Quantitation of Cocaine by Gas Chromatography-Flame 
Ionization Detection Utilizing Isopropylcocaine as a Structurally Related Internal Standard, 
Microgram Journal, Vol. 4, Numbers 1-4 (Jan.-Dec. 2006). 



11 
 

Ohio Attorney General, p. 23.  Preparation of a reference sample should not take hours.  This 

claim is specious at best.  Second, Amici Ohio Attorney General bemoans the limited shelf life 

of reference samples.  However, the length of this shelf-life is not mentioned by Amici Ohio 

Attorney General.  The shelf-life of such reference samples is measured in months—not days.8  

Third, the State fails to detail what portions of the process of liquid chromatography would 

necessitate the 2 days it estimated needed to complete this type of testing.  It is unclear if the 

State is arguing this is some function of the testing itself, or the function of performing testing in 

a state laboratory where processes are often broken down and divided amongst analysts.  

Without any sort of description, it is difficult to respond to the State’s claims.   

 The Sixth District’s decision encourages a scientific process to determine the actual 

amount of cocaine, which makes the system just and fair.  And that is certainly consistent with 

the intent of the General Assembly.   

  1. Smoke and mirrors:  Complaints regarding accreditation and   
   time for testing are irrelevant and misleading. 

 While the State is correct that BCI would have to become accredited to perform 

quantitative analysis, this would certainly not bar prosecutions for cocaine-related drug 

prosecutions.  First, this Court is not deciding what type of testing is necessary to secure an 

indictment.  Certainly, the type of testing which BCI performs is sufficient to initiate a complaint 

or indictment.   This Court is addressing what evidence or test is necessary to secure a conviction 

for a specific quantity of cocaine in a substance.   

 Second, and more importantly, this would not be the first instance in which BCI did not 

have adequate technology to carry out testing necessary for prosecution.  For example, a type of 
                                                 
8 See generally, Austin Police Department, Forensic Chemistry Section, Technical Manual, p. 59, 
(Jan. 21, 2014), (shelf-life for GS-FID reference standard is 3 months), available: 
http://www.austintexas.gov/sites/default/files/files/Police/DC_Technical_Manual_010114__2_.p
df (accessed Nov. 24, 2015). 
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DNA testing known as Y-STR came into use in 2002.  John M. Butler, Fundamentals of 

Forensic DNA Typing, pp. 32-35.  BCI did not become validated on Y-STR and accredited to 

perform Y-STR testing until 2011.  However, this did not limit BCI from seeking a contract with 

other labs with the technology to perform Y-STR testing until such time as BCI could become 

validated and accredited to do so.  As early as 2004, BCI contracted with private laboratories, 

such as LabCorp to perform Y-STR DNA testing for purposes of prosecution.  See Appellant’s 

Merit Brief, pp. 5, 24-26, State v. McCarley, 9th Dist. Summit No. CA-22562, August 30, 2005; 

State v. Griffin, 5th Dist. Stark No. 2006CA00175, 2007-Ohio-4431;  State v. Jenkins, 11th Dist. 

Trumbull No. 2006-T-0058, 2007-Ohio-4227.  BCI contracted with private labs as late as early 

2011 to perform Y-STR DNA testing.  See, Merit Brief of Appellant, pp. 32-37, State v. Thomas, 

Ohio Supreme Court Case No. 2012-2026.9   

 Despite the fact that BCI did not perform Y-STR in these cases and multiple others, BCI 

or prosecutors’ offices sought the appropriate testing from a certified laboratory in order to 

properly prosecute a case.  Even in some cases, where the DNA test results were not the 

centerpiece of the State’s evidence, BCI still contracted with outside laboratories in order to 

perform the testing necessary for prosecution.  BCI now performs Y-STR DNA testing for the 

State.  In fact, based on a requirement set forth by the FBI, BCI has recently become certified on 

a new STR DNA test known as Globalfiler.  Given BCI’s recent ability to fulfill FBI 

requirements and the State’s expenditures to ensure prosecution and conviction, it is 

disingenuous to complain about the hurdles of accreditation in order to comply with a law which 

requires that individuals serve prison time for the actual amount of cocaine sold or possessed, 

rather than also serving time for portions of the substance which are not illegal.   

                                                 
9 BCI also contracted with LabCorp in the Thomas case.  Throughout this time period, the 
forensic DNA testing facility of LabCorp was located in North Carolina. 
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 Third, the State complains that there are no “non-federal public crime laboratories in 

Ohio that are capable of determining the purity of a substance containing cocaine.”  Amici Ohio 

Attorney General, p. 1.  Based on the careful wording of the Attorney General regarding what 

labs cannot perform quantitative testing, it would be reasonable to infer that there are both 

federal and private labs in Ohio which perform such testing.  In addition, a number of private 

labs outside of Ohio perform purity testing.  Two such examples are NMS Labs (located in 

Pennsylvania)10 and AIT Laboratories (located in Indianapolis, Indiana).11  As discussed in the 

section below, the DEA’s lab has provided purity testing for the State of Ohio in at least one 

other case.  In fact, the DEA’s North Central Lab in Chicago has provided drug testing in a 

number of Ohio prosecutions.  State v. Fabian, 11th Dist. Trumbull No. 2001-T-0080, 2002-

Ohio-3152;  State v. Smith, 7th Dist. Jefferson No. 05 JE 1, 2006-Ohio-4684; State v. Hudson, 

8th Dist. Cuyahoga No. 79010, 2002-Ohio-1408. 

 Finally, failing to conduct an analysis of other components of a substance containing 

cocaine allows the State to forgo the opportunity to pursue major distributors of controlled 

substances.12  This is because different methods of gas chromatography can be used to develop 

an “impurity profile” of a cocaine sample.13  See Michael D. Cole, The Analysis of Controlled 

Substances, Chapter 6, Cocaine: 6.5 Comparison of Cocaine Samples, p. 109-110 (John Wiley & 

Sons, Ltd. 2003).   

                                                 
10 http://www.nmslabs.com/services-forensic-Drug-ID (accessed Nov. 21, 2015).  It should be 
noted that the availability of purity testing was confirmed with a representative of NMS Labs. 
11 https://www.aitlabs.com/forensic-designer-drug-testing/ (accessed Nov. 21, 2015).  It should 
be noted that the availability of purity testing was confirmed with a representative of AIT 
Laboratories. 
12 http://msutoday.msu.edu/news/2014/new-cocaine-tracking-system-could-lead-to-better-drug-
enforcement/ (accessed Nov. 23, 2015). 
13 Methods for Impurity Profiling of Heroin and Cocaine, 
https://www.unodc.org/pdf/publications/report_st-nar-35.pdf (accessed Nov. 21, 2015). 
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  2. The State has utilized purity testing in the prosecution of   
   another defendant charged as a result of DEA informant, Saul   
   Ramirez. 

 Saul Ramirez has been utilized in a number of cases involving both federal and state law 

enforcement.  Mr. Ramirez first appeared as a confidential informant for Wood County around 

2007.  State v. Solis, 6th Dist. Wood No. WD-08-042, 2009-Ohio-6683, ¶ 17.  But Mr. Ramirez’s 

name first appeared in Ohio caselaw in 2001.  State v. Ramirez, 6th Dist. Wood No. WD-00-050, 

WD-00-062, 2001 Ohio App. LEXIS 3252 (July 20, 2001).  However, in 2001, his name was 

solely involved in the arrangement of a shipment of marijuana from Texas, where he lived, to 

Ohio, through a DEA informant.  Id.  A warrant issued for his arrest.  But he was not picked up 

until 2007.  In Solis, Mr. Ramirez, as a confidential informant, arranged for the transport of 

almost 20,000 grams of marijuana to Ohio from Texas for sale.  Solis at ¶ 17-22.  Mr. Ramirez 

acted as a confidential informant in at least two other cases in Wood County.  State v. Rodriguez, 

6th Dist. Wood No. WD-08-013, 2009-Ohio-4280; State v. Rodriguez, 6th Dist. Wood No. WD-

08-011, 2009-Ohio-4059.  The above cases involved BCI special agents as well as local law 

enforcement.  Id.  Although these are Ohio cases, Mr. Ramirez became a DEA informant in 

2007.   

 In another Ohio case, which is still pending before the Sixth District Court of Appeals, 

Mr. Ramirez testified as a confidential informant for the DEA.  In that case, the DEA arranged 

for their confidential informant, Mr. Ramirez, to buy drugs from Roberto Sanchez as part of two 

controlled drug transactions. State v. Roberto Sanchez, Sandusky C.P. Case No. 12-CR-829, 

T.pp. 159 (State v. Sanchez, 6th Dist. No. S-14-030).  

 The first transaction occurred on July 1, 2008.  Sanchez Transcript (“Tr.”), p. 164-176. 

Mr. Ramirez purchased cocaine in two forms from Mr. Sanchez at the same time: crack and 

powder.  Id. at 178-179.  Detective Mark Apple testified at trial that the purchased drugs were 
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analyzed at a laboratory in Chicago, Illinois.  Id. at 181.14  According to the lab analysis, the 

crack form of the cocaine’s gross weight was 34.1 grams, and was 42-percent actual cocaine.  Id. 

at 182.  Therefore, Mr. Ramirez purchased 14.3 grams of actual cocaine in the crack form.  Id. at 

182.  The powder form of cocaine’s gross weight was 4.3 grams and was 78.3-percent actual 

cocaine.  Id. at 184.  As a result, Mr. Ramirez purchased 3.3 grams of actual cocaine in the 

powder form.  Id. at 184. 

 The second transaction between Mr. Ramirez and Mr. Sanchez occurred on August 14, 

2008.  Id. at. 191-196.  Mr. Ramirez purchased cocaine in one form from Mr. Sanchez: crack.  

Id. at 192.  Detective Apple testified that the purchased drugs were analyzed at North Central 

Laboratory in Chicago, Illinois.  Id. at 199.  According to the lab’s analysis, the net weight was 

6.8 grams.  Id. at 199.  Detective Apple did not testify about the purity.   

 The purchased drugs were immediately sent to the DEA’s North Central Laboratory.  

Although the indictment was not issued until July 18, 2012, this was due to the State’s needing to 

delay the disclosure of the confidential informant and not the drug test.  In other words, the State 

was able to secure the appropriate testing, as well as a conviction, with testing through a DEA 

laboratory. 

 B. The legislature intended for the punishments set forth under R.C.   
  2925.11(C)(4) to pertain to amounts of “actual cocaine.” 

 To further demonstrate why the Sixth District’s application of the principles of statutory 

interpretation produced the correct result, it is important to understand the chemistry and the 

                                                 
14 This is a DEA lab, which is certified by American Society of Crime Lab Directors/Laboratory 
Accreditation Board (“ASCLD/LAB”) for quantitative drug analysis, which includes both weight 
and purity testing.  http://www.ascld-lab.org/cert/ALI-008-T.pdf (accessed Nov. 21, 2015);  
http://www.swgdrug.org/Documents/SWGDRUG%20Recommendations%20Version%207-
0.pdf (accessed Nov. 21, 2015). 
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history of how the term cocaine has been defined.  After this is understood, a review of all the 

changes to the statutory language further supports the Sixth District’s decision. 

  1. Under the Sixth District’s decision, the definition of cocaine comports  
   with the science and shows the legislature corrected previously   
   tortured statutory language.  

 The statutory definition of cocaine under R.C. 2925.01 has remained constant, even 

following the passage of HB 86: 

“Cocaine” means any of the following: 

         (1) A cocaine salt, isomer, or derivative, a salt of a 
cocaine isomer or derivative, or the base form of cocaine; 

         (2) Coca leaves or a salt, compound, derivative, or 
preparation of coca leaves, including ecgonine, a salt, isomer, or 
derivative of ecgonine, or a salt of an isomer or derivative of 
ecgonine; 

         (3) A salt, compound, derivative, or preparation of a 
substance identified in division (X)(1) or (2) of this section that is 
chemically equivalent to or identical with any of those substances, 
except that the substances shall not include decocainized coca 
leaves or extraction of coca leaves if the extractions do not contain 
cocaine or ecgonine. 

Compare R.C. 2925.01(X) (2010) (Exhibit C to Appendix) with R.C. 2925.01(X) (2015) (Exhibit 

D to Appendix).  However, HB 86 removed the following definition from R.C. 2925.01: 

“Crack cocaine” means a compound, mixture, preparation, or 
substance that is or contains any amount of cocaine that is 
analytically identified as the base form of cocaine or that is in a 
form that resembles rocks or pebbles generally intended for 
individual use. 

Compare R.C. 2925.01(GG) (2010) (Exhibit C to Appendix) with R.C. 2925.01(GG) (2015) 

(Exhibit D to Appendix). 

 Prior to reviewing and ascribing meaning to the change in the statutory provisions of R.C. 

2929.11(C)(4)(a)-(f), it is important to understand the chemistry of cocaine in order to 
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understand the meaning of the terms used in the statute and to give full effect to the terms of the 

statute:15 

As a matter of chemistry, cocaine is an alkaloid with the molecular 
formula C17H21NO4. Webster’s Third New International 
Dictionary 434 (2002). An alkaloid is a base—that is, a compound 
capable of reacting with an acid to form a salt. [fn1] Id., at 54, 180; 
see also Brief for Individual Physicians and Scientists as Amici 
Curiae 2-3 (herein-after Physicians Brief). Cocaine is derived from 
the coca plant native to South America. The leaves of the coca 
plant can be processed  with water, kerosene, sodium carbonate, 
and sulphuric acid to produce a paste-like substance. R. Weiss, S. 
Mirin, & R. Bartel, Cocaine 10 (2d ed. 1994). When dried, the 
resulting “coca paste” can be vaporized (through the application of 
heat) and inhaled, i.e., “smoked.” See United States Sentencing 
Commission, Special Report to the Congress: Cocaine and Federal 
Sentencing Policy 11-12 (1995) (hereinafter Commission Report). 
Coca paste contains C17H21NO4--that is, cocaine in its base form. 

FOOTNOTES 

[fn1] There are more detailed theories of how acids and bases 
interact. For our purposes, it is sufficient to note the fundamental 
proposition that a base and an acid can combine to form a salt, and 
all three are different types of compounds. See generally Brief for 
Individual Physicians and Scientists as Amici Curiae 8; A 
Dictionary of Chemistry 6-7, 62-63, 496 (J. Dainith ed., 5th ed. 
2004). 

Dissolving coca paste in water and hydrochloric acid produces 
(after several intermediate steps) cocaine hydrochloride, which is a 
salt with the molecular formula C17H22NO4+Cl-. Id., at 12; 
Physicians Brief 3. Cocaine hydrochloride, therefore, is not a base. 
It generally comes in powder form, which we will refer to as 
“powder cocaine.” It is usually insufflated (breathed in through the 
nose), though it can also be ingested or diluted in water and 
injected. Because cocaine hydrochloride vaporizes at a much 
higher temperature than chemically basic cocaine (at which point 
the cocaine molecule tends to decompose), it is generally not 
smoked. See Commission Report 11, n. 15, 12-13. 

                                                 
15 While the U.S. Supreme Court analyzed the terms in 21 U.S.C. §§ 841(b)(1)(A) and (B), this 
statutory language is almost identical to that in R.C. 2925.01(G).  In addition, the legislature has 
no effect on the underlying science. 
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Cocaine hydrochloride can be converted into cocaine in its base 
form by combining powder cocaine with water and a base, like 
sodium bicarbonate (also known as baking soda). Id., at 14. The 
chemical reaction changes the cocaine hydrochloride molecule into 
a chemically basic cocaine molecule, Physicians Brief 4, and the 
resulting solid substance can be cooled and broken into small 
pieces and then smoked, Commission Report 14. This substance is 
commonly known as “crack” or “crack cocaine.” [fn2] 
Alternatively, powder cocaine can be dissolved in water and 
ammonia (also a base); with the addition of ether, a solid 
substance--known as “freebase”--separates from the solution, and 
can be smoked. Id., at 13. As with crack cocaine, freebase 
contains cocaine in its chemically basic form. Ibid. 

FOOTNOTES 

[fn2] Though the terms “crack” and “crack cocaine” are 
interchangeable, in this opinion we adopt DePierre’s practice and 
generally employ the latter. 

Chemically, therefore, there is no difference between the cocaine 
in coca paste, crack cocaine, and freebase—all are cocaine in its 
base form. On the other hand, cocaine in its base form and in its 
salt form (i.e., cocaine hydrochloride) are chemically different, 
though they have the same active ingredient and produce the same 
physiological and psychotropic effects. See id., at 14-22. The key 
difference between them is the method by which they generally 
enter the body; smoking cocaine in its base form--whether as coca 
paste, freebase, or crack cocaine--allows the body to absorb the 
active ingredient quickly, thereby producing a shorter, more 
intense high than obtained from insufflating cocaine hydrochloride. 
Ibid.; see generally Kimbrough v. United States, 552 U.S. 85, 94, 
128 S. Ct. 558, 169 L. Ed. 2d 481 (2007). 

(Emphasis added.)  DePierre v. United States, 564 U.S. ___, 131 S.Ct. 2225, 2228, 180 L.Ed.2d 

114 (2011). 

 As a matter of chemistry, it would make sense that the legislature would remove the 

definition of “crack cocaine,” as it is redundant.  And, the legislature has already defined 

cocaine, in its various chemical make-ups.  “Crack cocaine” is simply one of many mixtures that 

contains cocaine.  Other mixtures containing cocaine are frequently created because cocaine is 

often diluted with fillers like sugar and creatine, which are disguised by adding caffeine, 
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lidocaine, or benzocaine to mimic the stimulating and local anesthetic properties of cocaine.16  It 

is the controlled substance, regardless of what it is mixed with, that the legislature now defines; it 

is also the cocaine itself that the legislature intended to punish with the changes made by HB 86.     

 In addition, prior to the passage of HB 86, the definition of the term cocaine in the phrase 

“of cocaine” was not the definition set out in R.C. 2925.01(X).  That is because the legislature’s 

use of the phrase “of cocaine that is not crack cocaine” could not be read to be consistent with 

the science if the definition of cocaine in R.C. 2925.01(X) was utilized.    In order to read a 

section like R.C. 2925.11(C)(4)(f) consistent with the science, prior to the passage of HB 86, the 

term cocaine in the phrase “of cocaine” had to be defined as “cocaine or a compound, mixture, 

preparation, or substance containing cocaine.”  This is illustrated in the diagram below: 

                                                 
16 See http://www.economist.com/node/21560270 (accessed Nov. 24, 2015). 
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 However, after the passage of HB 86, term cocaine in the phrase “of cocaine” can be 

defined as the legislature set forth in R.C. 2925.01(X) and remain consistent with the science: 

  

cocaine or a compound, mixture, preparation, or substance 
containing cocaine 

“Crack cocaine” 
(former R.C. 

2925.01(GG)) 

Street cocaine 
(e.g. cocaine 
mixed with 
sugar and 
caffeine) 

Freebase 

R.C. 2925.01(X) – “actual 
cocaine” 
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 In addition, this legislative change to give force and effect to the statutory definition of 

“cocaine” and produce a clearer reading of the statute which is consistent with the science, is 

also consistent with the intent to eliminate disparities in sentencing for crack and powder 

cocaine.  As setting the definition of the term cocaine in the phrase “of cocaine” as that contained 

in R.C. 2925.01(X) would ensure that individuals were punished equally for the same amount of 

the drug.   

  2. The overall changes made by HB 86 to R.C. 2925.01, 2925.11, and  
   2925.03 demonstrate that the legislature intended for punishment to  
   be based on the amount of “actual cocaine.” 

 Before addressing the specific changes in statutory language, it is important to note both 

the specific purpose for the changes, along with the overriding purpose of HB 86 itself.  The 

specific purpose of the changes was “to eliminate the difference in criminal penalties for crack 

cocaine and powder cocaine.” (Emphasis added).17  More broadly, many of the other changes in 

HB 86 looked to reduce the number of individuals serving prison time for non-violent offenses.18 

 Keeping both the broad and the specific intent of the legislature in mind, the following 

outlines the changes that HB 86 made to R.C. 2925.11(C)(4):19 

                                                 
17 http://archives.legislature.state.oh.us/BillText129/129_HB_86_EN_N.html (accessed Nov. 20, 
2015). 
18 Some examples of those changes are: “to increase from $500 to $1,000 the threshold amount 
for determining increased penalties for theft-related offenses and for certain elements of 
‘vandalism’ and ‘engaging in a pattern of corrupt activity’; to increase by 50% the other 
threshold amounts for determining increased penalties for those offenses;  *** to provide that if 
‘nonsupport of dependents’ is based on an abandonment of or failure to support a child or a 
person to whom a court order requires support and is a felony the sentencing court generally 
must first consider placing the offender on one or more community control sanctions;  *** to 
generally require offenders convicted of or pleading guilty to a felony of the fourth or fifth 
degree that is not a specified offense to serve community control sanctions when the conviction 
or plea did not occur in specified circumstances.” 
http://archives.legislature.state.oh.us/BillText129/129_HB_86_EN_N.html (accessed Nov. 23, 
2015). 
19 The language stricken by HB 86 is denoted with a strike through and the language added by 
HB 86 is denoted with a double-underline. 
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If the drug involved in the violation is cocaine or a compound, 
mixture, preparation, or substance containing cocaine, whoever 
violates division (A) of this section is guilty of possession of 
cocaine. The penalty for the offense shall be determined as 
follows: 

      (a) Except as otherwise provided in division (C)(4)(b), (c), 
(d), (e), or (f) of this section, possession of cocaine is a felony of 
the fifth degree, and division (B) of section 2929.13 of the Revised 
Code applies in determining whether to impose a prison term on 
the offender. 

      (b) If the amount of the drug involved equals or exceeds 
five grams but is less than twenty-five ten grams of cocaine that is 
not crack cocaine or equals or exceeds one gram but is less than 
five grams of crack cocaine, possession of cocaine is a felony of 
the fourth degree, and there is a presumption for a prison term for 
the offense division (B) of section 2929.13 of the Revised Code 
applies in determining whether to impose a prison term on the 
offender. 

 
      (c) If the amount of the drug involved equals or exceeds 

twenty-five ten grams but is less than one hundred twenty grams of 
cocaine that is not crack cocaine or equals or exceeds five grams 
but is less than ten grams of crack cocaine, possession of cocaine is 
a felony of the third degree, and the court shall impose as a 
mandatory prison term one of the prison terms prescribed for a 
felony of the third degree.  and, except as otherwise provided in 
this division, there is a presumption for a prison term for the 
offense. If possession of cocaine is a felony of the third degree 
under this division and if the offender two or more times 
previously has been convicted of or pleaded guilty to a felony drug 
abuse offense, the court shall impose as a mandatory prison term 
one of the prison terms prescribed for a felony of the third degree. 

      (d) If the amount of the drug involved equals or exceeds 
one hundred twenty grams but is less than five hundred twenty-
seven grams of cocaine that is not crack cocaine or equals or 
exceeds ten grams but is less than twenty-five grams of crack 
cocaine, possession of cocaine is a felony of the second degree, 
and the court shall impose as a mandatory prison term one of the 
prison terms prescribed for a felony of the second degree. 

      (e) If the amount of the drug involved equals or exceeds 
five hundred twenty-seven grams but is less than one thousand 
hundred grams of cocaine that is not crack cocaine or equals or 
exceeds twenty-five grams but is less than one hundred grams of 
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crack cocaine, possession of cocaine is a felony of the first degree, 
and the court shall impose as a mandatory prison term one of the 
prison terms prescribed for a felony of the first degree. 

      (f) If the amount of the drug involved equals or exceeds 
one thousand hundred grams of cocaine that is not crack cocaine or 
equals or exceeds one hundred grams of crack cocaine, possession 
of cocaine is a felony of the first degree, the offender is a major 
drug offender, and the court shall impose as a mandatory prison 
term the maximum prison term prescribed for a felony of the first 
degree and may impose an additional mandatory prison term 
prescribed for a major drug offender under division (D)(3)(b) of 
section 2929.14 of the Revised Code. 

Compare R.C. 2925.11(C)(4)(a), (b), (f) (2010) (Exhibit A in Appendix) with R.C. 

2925.11(C)(4)(a), (b), (f) (2015) (Exhibit B in Appendix). 

  The two primary things that HB 86 changed in the statutory language of R.C. 

2925.11(C)(4)(a)-(f) is that:  (1) it removed the separate sentencing scheme for “crack cocaine,” 

and (2) it significantly lowered the amount “of cocaine” necessary to trigger an elevation in 

sentence.  Notably, HB 86 did not strike the “of cocaine” modifier for the weight.   

 In a bill designed to reduce prison sentences for non-violent offenders, the lowering of 

the amount “of cocaine” to trigger an elevation in the potential prison sentence is inconsistent 

with such an intention.  However, if the term cocaine in the phrase “of cocaine” is defined by 

R.C. 2925.01(X) rather than as “cocaine or a compound, mixture, preparation, or substance 

containing cocaine,” the reduction makes perfect sense.  Cocaine’s prior, broad definition, as it 

encompassed cocaine with a number of other substances, should require a large amount to trigger 

elevated sentencing.  However, if the statute is read to require punishment for only the amount of 

actual cocaine, the amount required to trigger elevated sentencing should be smaller. 

 Based on the science, there is no need to create a separate sentencing scheme for “crack 

cocaine” because the solid substance which is “crack cocaine” contains cocaine.  When 

legislatures set out separate penalties for “crack cocaine,” they were targeting this particular form 
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of the drug containing cocaine—more specifically, they were targeting users and sellers of this 

form of the drug containing cocaine and singling them out for harsher sentences.  In order to do 

so, some legislatures—like Ohio’s—also set out harsher penalties for highly impure cocaine.  In 

other words, under pre-HB 86 statutory language, an individual could get more time than 

someone who sold more cocaine.  For example, if Person A sold 300 grams of a mixture 

containing cocaine but that mixture only contained 90 grams of “actual cocaine,” under the pre-

HB 86 statute, he or she would be guilty of a second-degree felony.  In contrast, if Person B sold 

300 grams of a mixture containing cocaine but that mixture contained close to 250 grams of 

actual cocaine, under the pre-HB 86 statute, he or she would also be guilty of a second-degree 

felony.   

 House Bill 86 eliminated the targeting of “crack cocaine,” which also eliminated the 

discordant results described above.  Targeting “crack cocaine,” in particular, singled out African-

Americans for harsher sentences.  As described below, the history of such targeting is without 

basis and has results in unwarranted treatment and sentencing in the criminal justice system—

which HB 86 has sought to eliminate. 

 C. Requiring the same punishment for the same amount of cocaine eliminates  
  unjustified inequities and racial disparities in drug sentencing.  

 The Ohio General Assembly stated multiple purposes for the passage of HB 86.  For the 

amendments at issue herein, the purpose was “to eliminate the difference in criminal penalties 

for crack cocaine and powder cocaine.” (Emphasis added).20  As discussed above, the Ohio 

General Assembly elected to accomplish this goal by basing punishment on the amount of actual 

cocaine for all crimes involving cocaine.  This eliminates inequity—not just in cases involving 

                                                 
20 http://archives.legislature.state.oh.us/BillText129/129_HB_86_EN_N.html (accessed Nov. 20, 
2015). 
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crack cocaine but in all cases wherein cocaine is a part of the substance that is the basis for the 

charge.   

  1. History of the disparities in crack cocaine and powder cocaine   
   sentencing. 

 Differences in the penalties for crack cocaine and powder cocaine began prior to 1995, 

the time period in which the Ohio Attorney General began looking at the statutory provisions 

under R.C. 2925.11(C)(4).  As noted by the Sixth District Court of Appeals, prior to 1995, the 

statutory language stated what the State is asking this Court to do now—impose punishment 

based on the total amount of compound recovered regardless of the amount of cocaine contained 

in it.  The legislature did not re-adopt this language in HB 86, as this language would not achieve 

the stated objective of eliminating the difference in criminal penalties for crack cocaine and 

powder cocaine.     

 The Supreme Court of the United States described the initiation of legislation which 

treated the same drug in two different and disparate ways as follows:  

In 1986, increasing public concern over the dangers associated 
with illicit drugs--and the new phenomenon of crack cocaine in 
particular--prompted Congress to revise the penalties for criminal 
offenses involving cocaine-related substances. See 552 U.S., at 95-
96, 128 S. Ct. 558, 169 L. Ed. 2d 481.  At the time, federal law 
generally tied the penalties for drug offenses to both the type of 
drug and the quantity involved, with no provision for mandatory 
minimum sentences. See, e.g., § 841(b)(1) (1982 ed., Supp. III). 
After holding several hearings specifically addressing the 
emergence of crack cocaine, Congress enacted the Anti-Drug 
Abuse Act of 1986 (ADAA), 100 Stat. 3207, which provided 
mandatory minimum sentences for controlled-substance  offenses 
involving specific quantities of drugs. 

DePierre v. United States, 564 U.S. ___, 131 S.Ct. 2225, 2228, 180 L.Ed.2d 114 (2011).  

Specifically, the Anti-Drug Abuse Act of 1986: 

***provided a mandatory 10-year sentence for certain drug 
offenses involving 5 kilograms or more of “a mixture or substance 
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containing a detectable amount of ” various cocaine-related 
elements, including coca leaves, cocaine, and cocaine salts; it also 
called for the same sentence for offenses involving only 50 grams 
or more of “a mixture or substance . . . which contains cocaine 
base.” ADAA, § 1002, 100 Stat. 3207-2 (amending §§ 
841(b)(1)(A)(ii)-(iii)) (emphasis added). The ADAA also 
stipulated a mandatory 5-year sentence for offenses involving 500 
grams of a mixture or substance containing coca leaves, cocaine, 
and cocaine salts, or 5 grams of a mixture or substance containing 
“cocaine base.” Id., at 3207-3 (amending §§ 841(b)(1)(B)(ii)-(iii)). 

Id.  These provisions established a “100-to-1 ratio for the threshold quantities of cocaine-related 

substances that triggered the statute’s mandatory minimum penalties.  That is, 5 grams or more 

of ‘a mixture or substance . . . which contains cocaine base’ was penalized as severely as 100 

times that amount of the other cocaine-related elements enumerated in the statute.”  Id.  

 In 2010, the quantity ratio in 21 U.S.C. § 841(b)(1) was reduced to roughly 18-to-1.  See 

Fair Sentencing Act of 2010 (“FSA”), § 2, 124 Stat. 2372 (changing the quantity in 21 U.S.C. § 

841(b)(1)(A)(iii) from 50 to 280 grams and in subparagraph (B)(iii) from 5 to 28 grams).  In 

2011, the Sentencing Commission amended the Sentencing Guidelines consistent with the FSA 

and then voted to apply the new guidelines retroactively to individuals sentenced before the FSA 

was enacted.21 

 The original version of United States Sentencing Commission, Guidelines Manual § 

2D1.1(c) (Nov. 2010) (USSG) did not define “cocaine base” as used in that provision.  

[B]ut in 1993 the Commission issued an amendment to explain that 
“ ‘[c]ocaine base,’ for the purposes of this guideline, means 
‘crack,’ ” that is, “the street name for a form of cocaine base, 
usually prepared by processing cocaine hydrochloride  and sodium 
bicarbonate, and usually appearing in a lumpy, rocklike form.” 
USSG App. C, Amdt. 487 (effective Nov. 1, 1993); see also USSG 
§ 2D1.1(c), n. (D). The Commission noted that “forms of cocaine 
base other than crack (e.g., coca paste . . .) will be treated as 
cocaine.” USSG App. C, Amdt. 487.5 

                                                 
21 Congress gave the Commission authority to make its amendments retroactive in 28 U.S.C. § 
994(u). 
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*** 

The Guidelines’ Drug Quantity Table only lists “cocaine” and 
“cocaine base” among its enumerated controlled substances, but 
the application notes make clear that the term “cocaine” includes 
“ecgonine and coca leaves,” as well as “salts, isomers, and salts of 
isomers” of cocaine. § 2D1.1(c),  and comment., n. 5. 

DePierre v. United States, 131 S.Ct. at 2228, fn. 5. 

 The United States Sentencing Commission (“USSC”), in a report to Congress on the Fair 

Sentencing Act (“FSA”), laid out the history of federal cocaine sentencing policy, including its 

proposed 1995 amendment which recommended a 1-to-1 ratio for crack and powder cocaine:22 

 

                                                 
22 United States Sentencing Commission, Report to Congress:  Impact of the Fair Sentencing Act 
of 2010, August 2015, pp. 4-5, available at: 
http://www.ussc.gov/sites/default/files/pdf/news/congressional-testimony-and-reports/drug-
topics/201507_RtC_Fair-Sentencing-Act.pdf#page=8 (accessed Nov. 21, 2015). 
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 Following the Sentencing Commission’s February 1995 report and May 1995 proposed 

amendments, the House Subcommittee on Crime and the Senate Committee on the Judiciary held 

separate hearings to gather additional input on the 100:1 ratio and the proposed equalization.  See 

Cocaine and Federal Sentencing Policy: Hearing Before the Subcomm. on Crime of the H. 

Comm. on the Judiciary, 104th Cong. (1995) (hereinafter “1995 House Hearing”); U.S. 

Sentencing Commission and Cocaine Sentencing Policy: Hearing Before the Sen. Comm. on the 

Judiciary, 104th Cong. (1995) (hereinafter “1995 Senate Hearing”). Throughout those hearings, 

witnesses repeatedly highlighted the disproportionate impact of the 100:1 ratio on African 

Americans, and repeatedly underscored the lack of justification for the ratio.  In fact, of the 16 

witnesses who testified at the hearings, all but one urged Congress to eliminate the 100:1 ratio. 

Despite the overwhelming evidence before it, Congress rejected the Sentencing Commission’s 

proposed equalization, thereby reaffirming the 100:1 ratio.  See Act of Oct. 30, 1995, Pub. L. No. 

104-38, 109 Stat. 334. 

 The USSC continually reported that the harms associated with crack cocaine did not 

justify its substantially harsher treatment compared to powder cocaine (USSC, 1995; 1997; 

2002).23  Any increased addictiveness of crack cocaine is due to its method of use (smoking), 

rather than to any pharmacological difference between the various forms of cocaine.  Powder 

cocaine that is smoked is equally as addictive as crack cocaine, and powder cocaine that is 

                                                 
23 United States Sentencing Commission, Report to the Congress: Cocaine and Federal 
Sentencing Policy, (February 1995), available: http://www.ussc.gov/news/congressional-
testimony-and-reports/drug-topics/special-report-congress-cocaine-and-federal-sentencing-
policy-february-1995 (accessed Nov. 21, 2015);  United States Sentencing Commission, Special 
Report to the Congress: Cocaine and Federal Sentencing Policy, (April 1997), available: 
http://www.ussc.gov/sites/default/files/pdf/news/congressional-testimony-and-reports/drug-
topics/19970429_RtC_Cocaine_Sentencing_Policy.pdf (accessed Nov. 21, 2015);  United States 
Sentencing Commission, Report to the Congress: Cocaine and Federal Sentencing Policy, (May 
2002), available: http://www.ussc.gov/news/congressional-testimony-and-reports/drug-
topics/report-congress-cocaine-and-federal-sentencing-policy (accessed Nov. 21, 2015). 
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injected is more harmful and more addictive than crack cocaine, although cocaine injection is 

relatively rare.  Id.  Recent research has demonstrated that some of the worst harms thought to be 

associated with crack cocaine use, such as disabilities associated with pre-natal cocaine 

exposure, are not as severe as initially feared, and not any more serious than exposure from 

powder cocaine.24   

Powder cocaine is easily converted into crack cocaine through a simple process 
involving baking soda and a kitchen stove.  Conversion usually is done at the 
lowest levels of the drug distribution system.  Large percentages of the persons 
subject to five- and ten-year penalties under the current rules do not fit the 
category of serious or high-level traffickers that Congress described when initially 
establishing the five- and ten-year penalty levels.  Most crack cocaine offenders 
receiving sentences greater than five years are low-level street dealers.  For no 
other drug are such harsh penalties imposed on such low-level offenders.  High 
penalties for relatively small amounts of crack cocaine appear to be misdirecting 
federal law enforcement resources away from serious traffickers and kingpins 
toward street-level retail dealers (USSC, 1997).  For these and other reasons, the 
Commission has repeatedly recommended that the quantity thresholds for crack 
cocaine be revised upward.  In 2001 (USSC, 2001) the Commission 
recommended that the crack cocaine threshold be raised to at least 25 grams from 
5 grams, replacing the current 100 to-1 ratio with a 20-to-1 ratio.25 

                                                 
24 United States Sentencing Commission, Fifteen Years of Guidelines Sentencing: An Assessment 
of How Well the Federal Criminal Justice System is Achieving the Goals of Sentencing Reform, 
Chapter Four: Racial, Ethnic, and Gender Disparities In Federal Sentencing Today (Nov. 2004), 
available: http://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
projects-and-surveys/miscellaneous/15-year-study/15_year_study_full.pdf;  
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-
surveys/miscellaneous/15-year-study/chap4.pdf (accessed Nov. 22, 2015); See also, 
https://www.aclu.org/cracks-system-twenty-years-unjust-federal-crack-cocaine-
law?redirect=criminal-law-reform/cracks-system-twenty-years-unjust-federal-crack-cocaine-law 
(accessed Nov. 22, 2015). 
25 United States Sentencing Commission, Fifteen Years of Guidelines Sentencing: An Assessment 
of How Well the Federal Criminal Justice System is Achieving the Goals of Sentencing Reform, 
Chapter Four: Racial, Ethnic, and Gender Disparities In Federal Sentencing Today (Nov. 2004), 
available: http://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-
projects-and-surveys/miscellaneous/15-year-study/15_year_study_full.pdf;  
http://www.ussc.gov/sites/default/files/pdf/research-and-publications/research-projects-and-
surveys/miscellaneous/15-year-study/chap4.pdf (accessed Nov. 22, 2015). 
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 The 2015 USSC report noted that, following the passage of the Fair Sentencing Act, had 

moved the average sentence for crack cocaine closer to that of powder cocaine:26 

 

 While the FSA was a step toward increased fairness, the 18-to-1 ratio continues to 

perpetuate the outdated and discredited assumptions about crack cocaine that gave rise to the 

unwarranted 100-to-1 disparity in the first place.   

  2. Punishing for the actual amount of cocaine eliminates    
   racial disparities in crack and powder cocaine sentencing. 

 The 100-to-1 ratio resulted in vast unwarranted racial disparities in the average length of 

sentences for comparable offenses because the majority of people arrested for crack offenses are 

not Caucasian.  

 Analyzing post-Guidelines data from 1989 and 1990, the Department of Justice 

concluded that 82 percent of all defendants convicted of federal crack cocaine offenses were 

                                                 
26 United States Sentencing Commission, Report to Congress:  Impact of the Fair Sentencing Act 
of 2010, August 2015, pp. 23, available at: 
http://www.ussc.gov/sites/default/files/pdf/news/congressional-testimony-and-reports/drug-
topics/201507_RtC_Fair-Sentencing-Act.pdf#page=8 (accessed Nov. 21, 2015). 
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African American.  Douglas C. McDonald and Kenneth E. Carlson, Bureau of Justice Statistics, 

Dep’t of Justice, Sentencing in the Federal Courts: Does Race Matter?, 90-93 (Dec. 1993) 

(hereinafter “Sentencing in Federal Courts”).  The National Association of Criminal Defense 

Attorneys (“NACDL”) notes in an amicus brief, filed in Davis v. United States Sentencing 

Commission, U.S. Court of Appeals for the DC Circuit, Case no. 14-5109, --- F.Supp.2d ----, 

2014 WL 1400725, D.D.C., April 11, 2014 (NO. CV 11-1433 (JEB)), (12/18/14), that: 

During the early-to-mid 1990s, the percentage of federal crack 
cocaine convictions involving African Americans steadily rose. 
E.g., 1995 Senate Hearing at 38, 42 (statement of Wayne A. Budd, 
Commissioner, U.S. Sentencing Commission) (stating that over 90 
percent of federal crack cocaine convicts in 1994 were African 
American); 1995 House Hearing at 76 (statement of Lyle Strom, 
U.S. District Judge, District of Nebraska) (discussing a study 
conducted by the District of Nebraska finding that 90 percent of 
federal crack cocaine - 11 - prosecutions from 1990 through part of 
1993 involved African Americans); id. at 123, 130-31 (statement 
of William B. Moffitt, Treasurer, NACDL) (showing that African 
Americans comprised approximately 90 percent of all federal crack 
cocaine convicts for each year from 1992 to 1995, and identifying 
at least one study showing that the percentage exceeded 92 percent 
in 1992); Cocaine & Fed. Sent’g Pol’y at 152 (concluding that in 
1993, 88.3 percent of convicted crack cocaine offenders were 
African American). By 1995, more than 90 percent of federal 
defendants convicted of crack cocaine offenses were African 
American. 1995 House Hearing at 130 (statement of William B. 
Moffitt, Treasurer, NACDL). In contrast, the percentage of white 
defendants convicted of crack cocaine offenses markedly 
decreased over the same time period. At least one study showed 
that in 1988 and 1989, whites comprised more than 20 percent of 
federally convicted crack cocaine defendants. Id. at 132 (statement 
of William B. Moffitt, Treasurer, NACDL). Thereafter, that 
percentage dropped precipitously, plummeting to 3 or 4 percent 
between 1992 and 1994. 1995 Senate Hearing at 42 (statement of 
Wayne A. Budd, Commissioner, U.S. Sentencing Commission); 
1995 House Hearing at 130-31 (statement of William B. Moffitt, 
Treasurer, NACDL); id. at 163 (statement of Nkechi Taifa, 
Legislative Counsel, ACLU). 

*** 
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According to a 1991 survey by the Department of Health and 
Human Services, 62 percent of all crack users were white, and only 
25 percent were African American. See Nat’l Inst. on Drug Abuse, 
National Household Survey on Drug Abuse: Population Estimates 
1991, 37-39 (1991). The Sentencing Commission likewise reported 
that a majority of crack cocaine users were white. Cocaine & Fed. 
Sent’g Pol’y at 34 (indicating that 52 percent of crack cocaine 
users were white and 38 percent were African American). 
Furthermore, in 1995, African Americans comprised only 15 
percent of the population. See 1995 House Hearing at 7 (statement 
of Rep. Charles B. Rangel). Yet, African Americans represented 
more than 90 percent of all convicted federal crack cocaine 
offenders, whereas whites comprised barely more than 3 percent. 

*** 

By 1990, *** prison sentences for African Americans were over 
40 percent longer. Sent’g in Fed. Courts at 93; accord 1995 House 
Hearing at 83-85 (statement of Douglas C. McDonald, Senior 
Scientist and Manager, ABT Associates Inc.); Cocaine & Fed. 
Sent’g Pol’y at 153-54. The disproportionate impact of the 100:1 
ratio accounted for 60 percent of this sentencing disparity, and for 
“nearly all of the black/white difference in sentences for cocaine 
trafficking . . . .” Sent’g in Fed. Courts at 94; accord 1995 House 
Hearing at 85 (statement of Douglas C. McDonald, Senior 
Scientist and Manager, - 15 - ABT Associates Inc.); Cocaine & 
Fed. Sent’g Pol’y at 153-54. Perhaps most strikingly, a Department 
of Justice study concluded that equalizing the powder-tocrack ratio 
would not only eliminate the difference in prison lengths for 
African Americans and whites, but would slightly reverse it. 
Sent’g in Fed. Courts at 2; accord Cocaine & Fed. Sent’g Pol’y at 
153-54.27 

 In 2002, 81 percent of the offenders sentenced for trafficking the crack form of cocaine 

were African-American.28  The average length of imprisonment for crack cocaine was 119 

months, 136 compared to 78 months for the powder form of the drug.  Average sentences for 

crack cocaine were 25 months longer than for methamphetamine and 81 months longer than for 

heroin.29  By 2004, under the 100-to-1 disparity, African Americans served virtually as much 

                                                 
27 http://www.nacdl.org/Advocacy.aspx?id=31323 (Accessed Nov. 22, 2015). 
28 USSC, Sourcebook (2002), at Tbl. 34. 
29 Id. at Fig. J.. 
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time in prison for a nonviolent drug offense (58.7 months) as Caucasians did for a violent 

offense (61.7 months).30  In 2010, 85 percent of the 30,000 people sentenced for crack cocaine 

offenses under the 100-to-1 regime were African-American.31  The State’s interpretation of R.C. 

2925.11(C)(4) would result in the sentencing disparities and the resulting disparate impact. 

CONCLUSION 

 The Sixth District Court of Appeals properly applied R.C. 2925.11 to require that the 

State must prove the amount of cocaine contained in a substance consistent with the legislature’s 

stated goal of eliminating sentencing disparities between crack and powder cocaine.  

Consequently, this Court should affirm the decision below and extend the Sixth District’s well-

reasoned analysis to this Court’s jurisprudence.    

      Respectfully submitted, 
 

OFFICE OF THE OHIO PUBLIC DEFENDER 
 
 
      _/s:  Carrie Wood_________________________ 
      CARRIE WOOD (0087091) 
      Assistant State Public Defender 
       
       
  

                                                 
30 U.S. DEP’T OF JUSTICE, BUREAU OF JUSTICE STATISTICS, COMPENDIUM OF FEDERAL JUSTICE 

STATISTICS 112 (Table 7.16) (2003), available at 
http://bjs.ojp.usdoj.gov/content/pub/pdf/cfjs03.pdf (accessed Nov. 21, 2015). 
31 See U.S. Sentencing Comm’n, Office of Research & Data, Analysis of the Impact of Guideline 
Implementation of the Fair Sentencing Act of 2010 If the Amendment Were Applied 
Retroactively, May 20, 2011, at 19, available at 
http://www.ussc.gov/sites/default/files/pdf/research/retroactivity-analyses/fair-sentencing-
act/20110128_Crack_Retroactivity_Analysis.pdf ; R.D. Hartley and J.M. Miller, Crack-ing the 
Media Myth: Reconsidering Sentencing Severity for Cocaine Offenders by Drug Type, 35 
CRIMINAL JUSTICE REVIEW 67 (2010). 
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