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STATEMENT OF AMICUS INTEREST

The Ohio Prosecuting Attorneys Association (“OPAAI§ a private non-profit
membership organization that was founded in 1937tHe benefit of the 88 elected county
prosecuting attorneys. Its mission is to assistngp prosecuting attorneys in the pursuit of
justice and the promotion of public safety. Oneywawhich the OPAA strives to achieve this
mission is by advocating for public policies thateagthen prosecuting attorneys’ ability to
secure justice for crime victims and serve as legahsel to county and township authorities.

The OPAA offers this amicus brief in support of #gpellees’ merit briefs. The OPAA
argues herein that abandoning the “no proximatseauwle adopted ihewis v. Bland75 Ohio
App.3d 453, 599 N.E.2d 814 (9th Dist.1991), a mbech remains the law in a number of states,
would thwart Ohio public policy and jeopardize gedety of Ohio’s citizens by causing officers
not to pursue fleeing suspects. A holding in fasbthe Appellant in this case would therefore
likely result in the apprehension of fewer offersléy law enforcement. This would, in turn,
inhibit the ability of Ohio’s county prosecuting@ineys to bring such offenders to justice.

STATEMENT OF THE CASE AND FACTS

The OPAA joins in the Appellees’ Statements of @ase and Facts.
ARGUMENT

Amicus Curiag’s First Proposition of Law: The “no proximate cause” rule
remains the law in a number of states.

The Appellant andAmicus Curiaethe Ohio Association for Justice (the “OAJ”) asser
that Ohio is in the small minority of jurisdictiotisat imposes the “no proximate cause” rule in
police pursuit situations. Appellant and the OAdlro that a total of thirty-seven states, and the
District of Columbia, have rejected the rule. Tupgort this claim, Appellant and the OAJ cite

to a total of forty-three out-of-state cases, eafctvhich, they assert, rejects the “no proximate



cause” rule. Although Appellant and the OAJ argexd that a minority of jurisdictions applies
the “no proximate cause” rule, Appellant and theJO/erstate their argument. A number of
states continue to apply the rule. The statesappty the “no proximate cause” rule include
Wyoming, the state from which Ohio adopted the rexte or outrageous conduct” standard of
Ohio’s “no proximate cause” rule. In addition,four of the states that Appellant and the OAJ
assert have rejected the “no proximate cause” ri#lentucky, Minnesota, Indiana, and
Missouri—the rule in fact remains good law.

A. The “No Proximate Cause” Rule is Still the Law in Wyoming and has been
Expanded in Wyoming to Cover Factual Situations Otlr than Pursuits.

As the Second District Court of Appeals noted sndécision below, an Ohio state court
first adopted the “no proximate cause” rule in 19@hen the Ninth District Court of Appeals
decidedLewis v. Bland 75 Ohio App.3d 453, 599 N.E.2d 814 (9th Dist.1)99Argabrite v.
Neer, 2015-Ohio-125, 26 N.E.3d 879, 1 5 (2d Dist.)ingtewisat 456. Relying on a Supreme
Court of Wyoming caseheWald v. State719 P.2d 643 (Wyo0.1986), the courtLiewisadopted
an “extreme or outrageous conduct” standard facpgursuit cases:

When a law enforcement officer pursues a fleeimyptor and the violator injures

a third party as a result of the chase, the officpursuit is not the proximate

cause of those injuries unless the circumstanadisate extreme or outrageous

conduct by the officer, as the possibility that thelator will injure a third party

is too remote to create liability until the officeconduct becomes extreme.

Lewisat 456, citingdeWaldat 650.

In DeWald officers pursued a drunk driving suspect, whdided with a vehicle stopped
at a red light, killing the driver of the vehicl®eWaldat 645. The decedent’s wife brought suit,
and the trial court granted summary judgment todéfendant officers.ld. at 645-646. On

appeal, the Suprem@ourt of Wyoming reviewed the case law of othetestaand found that

such case law supported a “no proximate cause”foulpolice pursuits, when the officer is not



involved in the accidentld. at 649. In adopting the “no proximate cause” rthe, Court found
instructive the following policy justifications fdhe rule:

[T]hat the officer has a duty to apprehend, araest remove from the highways

drunk drivers; that if, in the performance of hajas a patrolman, he must

choose whether to pursue or allow a lawbreakestape, he should not be liable

for either choice in the absence of gross or wastorduct almost amounting to

bad faith; that he should be responsible only lier ¢areful operation of his own

car; and that he should not be liable for the utliptable actions of the driver

being pursued for that would make him an insurethaf wrongful acts of a

lawbreaker.

Id. Applying an “extreme or outrageous conduct” staddthe Court irDeWaldheld that the
plaintiff could not prove that the officers’ act®mvere the proximate cause of the accident, and
the Court affirmed the trial court’s grant of summnpudgment to the officersld. at 651-652.

Since the Supreme Court of Wyoming decideValdin 1986, the Court has expanded
the “no proximate cause” rule to apply not onlyfticers who pursue a fleeing suspect, but also
to officers who fail to warn those in the path bé tfleeing suspect of the danger posed by the
fleeing suspect, and to officers who operate abloa#t intended to stop the fleeing suspect. In
Bd. of Cty. Commrs. of Teton Cty. ex rel. Teton Gtyeriff's Dept. v. Basset8 P.3d 1079
(Wy0.2000), the plaintiff drivers were injured ataadblock, which officers had set up to stop a
fleeing suspect.ld. at 1082. On their way towards the roadblock, gltantiffs passed several
officers who were just off the road; these officdid not warn the plaintiffs that a suspect was
fleeing from the police at a high speedd. When the plaintiffs approached the roadblock,
officers at the roadblock gestured for the plaisttb go through an opening in the roadblock.
Id. The suspect, driving at one hundred miles per bounore, went through the same opening
and struck the plaintiffs’ vehicleld.

The trial court inBassetrefused the defendant officers’ proposed jury inton that the

officers could only be held liable if their condweas extreme and outrageoud. The Supreme



Court of Wyomingreversed, holding that the officers were entitledhte requested instruction.
Id. at 1086. The Court held that the actions of tfiears, both those who failed to warn the
plaintiffs and those who operated the roadblockil¢mot be distinguished from the actions of
an officer in pursuit of a fleeing vehicle, whictasvinvolved in a collision that did not involve
the officer’s vehicle. Id., citing DeWald 719 P.2dat 649. The “no proximate cause” rule
remains the law in Wyoming.
B. The “No Proximate Cause” Rule is the Law in a Numbeof Other States.

The “no proximate cause” rule is also the law inuaber of other states, including in a
number of states that Appellant and the OAJ askeriot apply the rule. In particular, in four
states—Kentucky, Minnesota, Indiana, and Missounat@ry to the assertions of Appellant

and the OAJ, the “no proximate cause” rule is gtlbd law™?

YIn the lllinois and New York cases to which Appell cites in support of the proposition that
lllinois and New York reject the “no proximate calisule, the lllinois and New York courts in
fact found dack of proximate causation as a matter of laee Wade v. City of Chicage64
lI.LApp.3d 773, 784, 847 N.E.2d 631 (2006) (“Pl#itg argument that [an officer’s] continued
pursuit of the station wagon after seeing it rured light proximately caused his injuries is
illogical and against sound public policy. If alipe officer could be held liable for his honest
miscalculation, it would encourage criminals tceffieom the police more dangerously, knowing
that the more recklessly they drive, the less VikbE officer will continue to pursue them due to
the risk of a potential civil liability * * *”); Nurse v. City of New Yark6 A.D.3d 442, 443, 867
N.Y.S.2d 486 (2008) (“[T]he proximate cause of Hreident was the independent recklessness
of the driver of the Oldsmobile, and not the polafécers’ conduct in initiating the pursuit of
the Oldsmobile * * *”). The holdings in these cas#s to proximate causation are representative
of the general position of Illinois and New Yorkuets: the states’ courts generally find, as a
matter of law, that the actions of officers are tieg proximate cause of accidents in pursuit
cases. E.g, Morton v. City of Chicago286 Ill.App.3d 444, 455, 676 N.E.2d 985 (1997)he
absence of a siren did not impact on [the susgexti®ons in driving through a red light and into
oncoming traffic. While the officers’ initial acts in stopping behind [the suspect’s] car may
have served as the impetus for [the suspect] tasdte did in speeding from the scene, [the
suspect’s] subsequent actions, alone, causedréigedy. There is no evidence that the actions
of the officers were a proximate cause of the piminjuries * * *); Jessop v. City of Niagara
Falls, 247 A.D.2d 902, 903, 669 N.Y.S.2d 110 (1998) (iwfhe intoxication of the driver
increased the hazards of the pursuit, it also aszé the need for his immediate apprehension

4



I. Kentucky, Minnesota, and Indiana

Courts in Kentucky, Minnesota, and Indiana applg tmo proximate cause” rule.
Appellant asserts, however, that each of thesesstajects the rule. Appellant is incorrect.
Each of the cases to which Appellant cites is wiggtishable—either legally, factually, or both
legally and factually—from the Kentucky, Minnesoéad Indiana decisions that adopted the “no
proximate cause” rule. Two common threads ruaugh the Kentucky, Minnesota, and Indiana
cases to which Appellant cites: the court in eaabe decided the case on immunity grounds,
and in each case, an officer was involved in tloedat.

The Kentucky case to which Appellant cites for pieposition that Kentucky rejects the
“no proximate cause” rule igones v. Lathram150 S.W.3d 50 (Ky.2004). Idones the
Supreme Court of Kentucky held that an officer cegping to an emergency call was not entitled
to qualified immunity when the officer's vehicle lided with the vehicle of the plaintiff's
decedent.ld. at 53. The officer idoneswas not pursuing a suspect but was rather respgmalin
another officer’s call for assistanchl. at 51.

The Court inJonesdid not overrule prior Kentucky precedent adoptimg “no proximate
cause” rule because the factsloneswere different from those under which the “no pnoate
cause” rule is applied: an officer pursues a figeduspect, and the suspect’s vehicle strikes and
injures a third party. Kentucky’s highest coursfiadopted the “no proximate cause” rule in

Chambers v. Ideal Pure Milk G245 S.W.2d 589 (Ky.1952), holding that an offisgrursuit of

** *  The proof establishes that the sole proxienaause of the accident was the intoxicated
driver’'s dangerous operation of an automobile *}: *

2 In the Louisiana case to which Appellant citdRichard v. Miller 867 So.2d 983
(La.App.2004), the court held that it was the awiof the fleeing suspect, and not of the
pursuing officer, that were the cause-in-fact &f ¢ollision. Id. at 988.

5



a fleeing suspect did not proximately cause theirilg suspect to crash into the plaintiff's milk
wagon. Id. at 590-591.

The “no proximate cause” rule remains the law imtkeky. In 2014, a Kentucky
appellate court relied oBhambersvhen it affirmed a grant of summary judgment toetefant
police officers in a pursuit casePlummer v. LakeKy.App. No. 2012-CA-001559-MR, 2014
WL 1513294, *11 (Apr. 18, 2014). The court lummerheld that the officers were not the
proximate cause of the death of the plaintiff'setint, who was struck and killed by the fleeing
suspect’s vehicleld. The courtdistinguishedJones in Jones the officer was not pursuing a
suspect, and idones it was the officer himself, and not the suspedtp collided with another
vehicle. Id. at *8. The court irPlummerheld thatChamberswas dispositive on the issue of
causation: “To argue that the officers’ pursutused [the suspect] to speed may be factually
true, but it does not follow that the officers diable at law for the results of [the suspect’s]
negligent speed. Police cannot be made insureiseatonduct of the culprits they chaseld.
at *11, quotingChambersat 591.

Similarly, Appellant’s assertion that Minnesotaects the “no proximate” cause rule is
incorrect. In the case to which Appellant citéddumm v. Mornson 708 N.W.2d 475
(Minn.2006), the Supreme Court of Minnesota affide part and reversed in part a trial court’s
denial of summary judgment as to claims involvingash following a police pursuitd. at 493.
The Court based its holding on immunity grounds digdnot address proximate causatidee
id. In Mumm the officers rammed their vehicle into the flegguspect’s vehicle, resulting in a
crash in which the suspect’s vehicle struck aniédid pedestrianld. at 479.

Prior to the decision iMumm a Minnesota appellate court had held that arcerfs

decision to pursue a fleeing suspect could nog asmtter of law, be the proximate cause of an



accident between a fleeing suspect and an inndgbedtparty. Pletan v. Gaines481 N.W.2d
566, 569-570 (Minn.App.1992). The court Bletan affirming the trial court's grant of
summary judgment to the defendant offidezld that the officer’s driving was not the proxima
cause of the death of the plaintiffs’ decedddt.at 570. The court followed what it described as
the rule in “the majority of jurisdictions” that iaaddressed the issue: “an officer’s decision to
pursue is not the proximate cause of an accidelat.” As the plaintiffs inPletanfailed to offer

any evidence that the officer’s driving, and na thriving of the pursued suspect, was the cause
of the death of their decedent, summary judgmestapgropriateld.

The Supreme Court of Minnesota did not abandon“tioe proximate cause” rule in
Mumm The Court inMumm ruled only on immunity and not on proximate caumati
Moreover, inMumm unlike inPletan the officers were involved in the crash, and dffecers’
driving directly contributed to the death of thaipliffs’ decedent. The “no proximate cause”
rule adopted by the court Pletanremains good law in Minnesota.

Appellant’s assertion that Indiana rejects the pmoximate cause” rule is also incorrect.
In support of this assertion, Appellant citesP@atrick v. Miressp 848 N.E.2d 1083 (Ind.2006).
The Court inPatrick affirmed, on immunity grounds and without ruling proximate causation,
the denial of a defendant officer’'s motion for suanynjudgment in a police pursuit casgee id.
at 1084. InPatrick, it was the officer, and not the fleeing suspe&dho collided with the
plaintiff's vehicle. Id.

Just as the Supreme Court of MinnesotMummdid not overrule the appellate court in
Pletan the Supreme Court of Indiana Ratrick did not overrule an earlier Indiana appellate
court caseBailey v. L. W. Edison Charitable Found. of Granapkls, Inc, 152 Ind.App. 460,

284 N.E.2d 141 (1972), which had applied the “noxpnate cause” rule. The court Bailey



held, as a matter of law, that the police officqraisuit of a fleeing vehicle was reasonable and
was not the proximate cause of the death of thegpaers of the fleeing vehicl®ailey at 469.
The “no proximate cause” rule adopted by the couBaileyremains good law in Indiana.
ii. Missouri

Finally, it is incorrect for the OAJ to assert th@tMissouri, proximate causation is an
issue for the jury. In fact, the Supreme CouriMidsouri has adopted the “no proximate cause”
rule. In Stanley v. City of Independenc@5 S.W.2d 485 (Mo0.1999), the Court, affirming a
grant of summary judgment to the defendant offibetd that the pursuing officer’'s conduct was
not a proximate cause of the collision betweerfléegng suspect and the plaintiffs’ decedents:

The suspects in the van made the initial decisioftee, sped through red lights

and in the wrong lane of traffic, and collided witie decedents. Any negligence

by [the officer] is connected to the plaintiffsijumy solely through the conduct of

the fleeing van. Thus, the only conceivable calis&l between the officer's

alleged negligence and the collision is the conj@tteffect of his pursuit on the

pursued vehicle. * * * There is nothing other thapeculation to reach a

conclusion that the officer's conduct was a “causiethe collision.
Id. at 488.

In the case to which the OAJ citédoyer v. St. Francois Cty. Sheriff Dept49 S.W.3d
415 (Mo.App.2014), a Missouri appellate court reeer a grant of summary judgment to a
county sheriff's department in a police pursuitesafinding that there was a genuine issue of
material fact as to causationd. at 418-419. The court iNoyer distinguishedStanleyon its
facts, noting that the Court @tanleyhad stated that it “need not address other faoagons
where the alleged negligence of a police officerynra fact proximately cause a collision
between the fleeing vehicle and a third partyMbyerat 418, quotingtanleyat 488. InMoyer,

the court noted that the pursuit at issue in tlaaecovas longer and involved higher maximum

speeds than the pursuit@tanley Id.



The precedential value dfloyerin Missouri is questionable at best. As the digagn
judge inMoyernoted, the cases that the Supreme Court of Missded inStanleyas examples
of factual situations in which an officer's neglige might proximately cause a collision
between a fleeing suspect and a third party did“awh on issues of the speed, distance, or
duration of the high speed chaseMoyer at 419 (Ahrens, J., dissenting). Moreover, another
Missouri appellate court, iRrazier v. City of Kansgst67 S.W.3d 327 (Mo.App.2015), recently
declined to followMoyerand instead applied the “no proximate cause” ratdath in Stanley
In Frazier, the court held that although the pursuit at issu¢hat case was longer than the
pursuit inStanley the holding of the Supreme Court of MissouriStanleywas controlling on
the issue of proximate causatioftazier at 337. The court iRrazier therefore held, as a matter
of law, that the trial court did not err in findirtgat the actions of the fleeing suspect, and not
those of the pursuing officer, were the proximaseise of the suspect’'s collision with the
plaintiff's vehicle. Id. at 337-338. In Missouri, the “no proximate causdé adopted irstanley
remains the law.

The “no proximate cause” rule remains the law imuanber of states, including in
Wyoming, the state from which Ohio’s Ninth DistriCourt of Appeals adopted the “extreme or
outrageous conduct” standard of Ohio’s “no proxeneause” rule. Accordingly, this Court
should not abandon the “no proximate cause” ruleelpdecause a minority of the states in this
country applies the rule.

Amicus Curiae's Second Proposition of Law: The General Assembly Isaset
forth public policy supporting police pursuits of suspected offenders.

The Appellant andamici curiae writing in support of Appellant claim that the “no
proximate cause” rule is irreconcilable with Ohgovl However, Ohio Revised Code provisions

reflect a strong public policy in support of poliparsuits of suspected offenders. This public



policy is evident in Revised Code provisions thBt rfequire police officers to arrest suspects
found violating the law; (2) hold officers crimitalliable for failing to prevent or halt the
commission of an offense, or to apprehend an offenand (3) excuse officers from obeying
traffic laws when responding to emergency calls.

As this Court recently noted, under Ohio law, d@fi& have a mandatory duty to enforce
criminal laws and apprehend offenders:

R.C. 2935.03(A)(1) mandates that peace officersll'sirrest and detain, until a

warrant can be obtained, a person found violatithin the limits of the political

subdivision * * * a law of this state” or a muni@pordinance. Further, R.C.

2921.44(A)(2) makes it a second-degree misdemetmmoa law enforcement

officer to negligently fail to prevent or stop teemmission of an offense or to

negligently fail to apprehend an offender.

State v. Whitel42 Ohio St.3d 277, 2015-Ohio-492, 29 N.E.3d 9332.

Ohio courts have noted that R.C. 2935.03 and RI2124(A)(2) set forth a public
policy requiring an officer to act to prevent ofé&s, even when the officer is off-duty or is
outside of his jurisdiction. Ih.uketic v. University Circle, Inc.134 Ohio App.3d 217, 730
N.E.2d 1006 (8th Dist.1999), the Eighth Districtu@oof Appeals considered whether an off-
duty officer, who was injured while attempting teepent the commission of a violent felony,
was entitled to workers’ compensation benefits. at 220. In holding that the officer was
entitled to such benefits, the court held that pam$ to R.C. 2935.03 and R.C. 2921.44(A)(2),
“[a]s a matter of public policy and statutory matgja police officer is required to prevent an
offense, in particular a violent felony, when iinsthe officer’s ability to do so.1d. at 222.

Similarly, in State v. Beckwi{t88 Ohio App.3d 30, 526 N.E.2d 105 (11th Dist.1)987e
Eleventh District Court of Appeals affirmed theatricourt’s denial of a motion to suppress

evidence obtained in an OVI stop, even though thieep had arrested the suspect outside of the

officer’s jurisdiction. Id. at 32. The court held that the officer was instabtial compliance
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with R.C. 2935.03(D), which permits an officer, enctertain circumstances, to pursue, arrest,
and detain a suspect outside of the officer’s glicison. Id. at 31-32, citing R.C. 2935.03(D).
The court noted that the following public policynsiderations supported its holding:

“The public policy of this state suggests that whdaw enforcement officer sees

a clear violation of law—albeit a misdemeanor o$ier-the officer ought to do

what isreasonable under the circumstances, to prevent the pubbonfbeing

injured. An officer should not be placed in thesipon where he or she must

view drivers who are endangering the lives of athesithout having the authority

to stop the drivers and their conduct.”
Id. at 32, quotingState v. Prueyllth Dist. Lake No. 11-246, 1987 WL 6236, at f2l. 6,
1987) (Emphasis sic.)

In addition to requiring officers to act to appratiesuspected offenders, Ohio Revised
Code provisions also excuse “public safety vehidiesn obeying traffic laws when responding
to emergency callsSeeR.C. 4511.03(A) (public safety vehicles not reqdite stop at red light
or stop sign); R.C. 4511.041 (general exceptiomfforty-three traffic statutes for public safety
vehicles); R.C. 4511.24 (public safety vehicles mregfuired to obey the posted speed limit); R.C.
4511.37 (public safety vehicles exempt from staputdibiting any vehicle from turning so as to
proceed in the opposite direction upon curves anwgpproaches to or near the crest of a grade,
if the vehicle cannot be seen within five hundregtfby the driver of any other vehicle
approaching from either direction); R.C. 4511.451(Bublic safety vehicles not required to
yield the right of way to vehicles in a funeral pegsion).

The term “public safety vehicle” is defined to inde motor vehicles used by law

enforcement officers. R.C. 4511.01(E)(2). Eachheffive statutes cited above applies when an

officer is responding to an emergency call and ey that an officer is not relieved of his duty
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to drive with due regard for the safety of all mers and property on the highway.R.C.
4511.03(A); R.C. 4511.041; R.C. 4511.24; R.C. 4811.R.C. 4511.451(B), citing R.C.
4511.45.

Although the term “emergency call” is not defin@dGhapter 4511 of the Revised Code,
it is defined in Ohio’s Political Subdivision Tokiability Act. Pursuant to R.C. 2744.01(A),
“[elmergency call means a call to duty, includinigut not limited to, communications from
citizens, police dispatches, and personal obsemnatby peace officers of inherently dangerous
situations that demand an immediate response opdtieof a peace officer.” This Court has
construed the term “emergency call” to refer tosfaation to which a response by a peace
officer is required by the officer’s professiondlligation.” Colbert v. Clevelandd9 Ohio St.3d
215, 2003-0Ohio-3319, 790 N.E.2d 781, syllabus.

Pursuant to R.C. 2935.03 and R.C. 2921.44(A)(2)icpoofficers are duty-bound to
apprehend suspected offenders. Chapter 4511 oR#wsed Code exempts officers from
obeying Ohio’s traffic laws when officers are penfing their required duties. Under these
statutes, when an officer fulfills his statutorytyland pursues a suspected offender, the officer is
not bound to follow Ohio’s traffic laws. As sudie General Assembly has set forth a public

policy in support of police pursuits of suspecté@mders.

% Wwith the exception of R.C. 4511.03, each of the fitatutes exempts the officer from the
applicable traffic law when the vehicle’s overhdiathts and siren are on, and there are normal
atmospheric conditions from a distance of five heddfeet to the front of the vehicle. R.C.
4511.041; R.C. 4511.24; R.C. 4511.37; R.C. 451X BpIciting R.C. 4511.45. Under R.C.
4511.03(A), an officer who is responding to an egeacy call “upon approaching a red or stop
signal or any stop sign shall slow down as necgskar safety to traffic, but may proceed
cautiously past such red or stop sign or signah wite regard for the safety of all persons using
the street or highway.”
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Amicus Curiae’'s Third Proposition of Law: Abandoning the “no proxi mate
cause” rule would thwart the public policy set forh by the General Assembly
and would jeopardize public safety.

The Appellant andmici curiaewriting in support of Appellant argue that the tieme
and outrageous conduct” standard of Ohio’s “no pnate cause” rule fails to hold officers
accountable for their dangerous conduct when offipeirsue fleeing suspects. They assert that
this Court should abandon the “no proximate caus& and permit officers to be held liable
under a recklessness standard, pursuant to R.@.(3{A)(6). Abandoning the “extreme and
outrageous conduct” standard in police pursuitcasel permitting officers to be held liable for
reckless conduct would thwart Ohio public policypgarting police pursuits and would
jeopardize public safety.

Because police pursuits are indeed dangerousisiiCburt abandoned the “extreme and
outrageous conduct” standard, plaintiffs would b do plausibly argue that police pursuits of
fleeing suspects aper sereckless. This lower recklessness standard wexpdse officers to a
high risk of liability for the split-second decisi® they must make in pursuit situations. Under a
recklessness standard, it is likely that law erdorent agencies, to avoid this increased
likelihood of liability, would either impose morestrictive pursuit policies or perhaps even ban
pursuits altogether. Reducing the number of popoesuits, or eliminating police pursuits
altogether, would jeopardize public safety by emguthat offenders would remain on the streets
if they only fled from officers at a high rate qfeed.

Recklessness is too low of a standard for poliaspts because pursuits are inherently
dangerous. “Reckless conduct is characterizedhdygonscious disregard of or indifference to a
known or obvious risk of harm to another that iseasonable under the circumstances and is

substantially greater than negligent condu@riderson v. Massillgri.34 Ohio St.3d 380, 2012-
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Ohio-5711, 983 N.E.2d 266, 1 34, citifompson v. McNejlb3 Ohio St.3d 102, 104-105, 559
N.E.2d 705 (1990). This Court has noted that esddess is a high standardRankin v.
Cuyahoga Cty. Dept. of Children & Family Servk1l8 Ohio St.3d 392, 2008-Ohio-2567, 889
N.E.2d 521, § 37. However, it is not high enougla standard to permit officers to fulfill their
statutory duty to apprehend suspects who flee trem.

In any police pursuit, the pursuing officer willgessarily be consciously disregarding a
known or obvious risk of harm to anotheiSeeO’Connor & Norse,Police Pursuits: A
Comprehensive Look at the Broad Spectrum of Pdtagesuit Liability and Law 57 Mercer
L.Rev. 511, 511 (2006) (NHTSA data for 2003 showreat nearly forty percent of an estimated
35,000 police pursuits resulted in crashes, at leal$ of which resulted in injuries). Because
police pursuits involve such a high risk of injuynder a recklessness standard, any plaintiff in a
police pursuit case would be able to make a pl&isabgument that an officer's conduct in
pursuing a fleeing suspect was both unreasonalderutne circumstances and substantially
greater than negligent conduct.

As Appellant suggests in her merit brief, jurisaios that adopt a standard lower than
“extreme and outrageous conduct” are more likelyrtpose liability on an officer who chooses
to pursue a fleeing suspect. Abandoning the “exérand outrageous conduct” standard in Ohio
would indeed increase the liability risk to offisewho engage in pursuits. Abandoning this
higher standard would thereby make an officer whisped a fleeing suspect an insurer of the
suspect’s wrongful acts. It would also likely iease the number of lawsuits in Ohio that
stemmed from police pursuitsSeeO’Connor & Norse, 57 Mercer L.Rev. at 515, 517 tfie
years prior to 2006, states lowered their standafdiability in police pursuit cases, and lawsuits

stemming from police pursuits proliferated).

14



This increased liability risk would likely prompaw enforcement agencies to impose
more restrictive pursuit policies or to perhaps reu®mn pursuits altogether. Many law
enforcement agencies, including the agencies thalay the officers in this case, have written
pursuit policies. See id.at 514. While some pursuit policies leave roomdfficers to apply
their own discretion to the varying factual circaamses of police pursuits, some agencies’
policies caution or discourage any pursuit, exceyler the most severe of circumstandes. If
this Court abandoned the “extreme and outrageongumb’ standard, law enforcement agencies
in Ohio would likely adopt policies that eliminatedficer discretion and that either severely
limited pursuits or banned them altogether. Thelyi result would be a corresponding drop in
the number of police pursuits.

Studies have shown that policing is effective aluging crime. SeeWeisburd & Telep,
Hot Spots Policing: What We Know and What We Nedthow 30(2) J. Contemporary Crim.
Justice 200, 200-202 (2014) (“*hot spots policingliich involves focused police response to
high-crime areas, can have significant beneficrgdact on crime in such areas); Erke etHie
effects of drink-driving checkpoints on crashes—étaranalysis 41 Accident Analysis and
Prevention 914, 922 (2009) (analysis of forty stsdexamining the effects of DUI checkpoints
and traffic crashes in multiple countries, inclylithe United States, shows that such
checkpoints reduce alcohol-involved traffic crashgsl7 percent, and reduce traffic crashes by
10 to 15 percent overall). The authors of one siady, which showed a reduction in violent
gun crime in two cities’ neighborhoods in respotwseroactive traffic patrolling, suggested that
the results they observed could be attributed ettha deterrent effect of proactive patrolling, or

to an incapacitation effect based on the arresisqmution, and incarceration of dangerous
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individuals. McGarrell et al.Reducing Firearms Violence Through Directed Polarol, 1
Criminology & Pub. Pol'y 119, 144 (2001).

Regardless of the cause of crime reduction in mespdo policing, effective policing
methods such as proactive traffic patrolling andl Bheckpoints will lose their effectiveness if
officers are unable or unwilling to pursue fleeswugpects. The effect on incapacitation is clear:
if the police cannot pursue a fleeing suspect, singpect cannot be arrested, prosecuted, and
potentially brought to justice. And the effect @eterrence is equally as clear: if suspects know
that they will not be arrested if they flee frone gholice, more suspects will flee.

In Scott v. Harrigs 550 U.S. 372, 127 S.Ct. 1769, 167 L.Ed.2d 68®720the United
States Supreme Court noted that if it were to irepmsule requiring the police to allow fleeing
suspects to get away, the deterrent effect of jpglion criminal behavior would be eroded. In
Scott the Court held that an officer did not violateeing suspect’s Fourth Amendment rights
when the officer terminated his pursuit of the sy ramming the suspect’s vehicle from
behind. Id. at 381. The Court described the potential effetts rule that would have subjected
the officer to liability:

[W]e are loath to lay down a rule requiring theipelto allow fleeing suspects to

get away whenever they driwe recklesslyhat they put other people’s lives in

danger. It is obvious the perverse incentives sachle would create: Every

fleeing motorist would know that escape is withig @irasp, if only he accelerates

to 90 miles per hour, crosses the double-yellow Anfew times, and runs a few

red lights.

(Emphasis sic.)d. at 385.

If this Court abandoned the “no proximate cause#é for police pursuits, the streets of

Ohio would likely experience the same effect timat tJnited States Supreme Court predicted in

Scott Suspects flee from the police on a frequentsbhasinder a recklessness standard, officers

would be subject to an increased risk of liabibtyd would therefore be less likely to initiate
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pursuits of fleeing suspects. Those suspects Vdubffom the police would be more likely to
get away, and more suspects, emboldened by thel&dge/that escape was within their grasp,
would attempt to get away. As a result, fewer mdfiers would be brought to justice.
Abandoning the “no proximate cause” rule for polmersuits would therefore thwart Ohio’s
public policy in support of police pursuits and ebendanger public safety.

CONCLUSION

For the foregoing reasons, the OPAA asks the Gouatfirm the judgment of the Second
District Court of Appeals.
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