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INTRODUCTION 

The State of Ohio asks this Court to reverse the decision of the Eighth District Court of 

Appeals, which found the sentence imposed upon Jermain Thomas to be void.  The decision in 

State v. Thomas, 8th Dist. Cuyahoga No. 101202, 2015-Ohio-415 followed the Eighth District’s 

own holding in State v. Jackson, 8th Dist. Cuyahoga No. 100877, 2014-Ohio-5137, appeal not 

accepted, 142 Ohio St. 3d 1465, 2015-Ohio-1896, and has become the rule of law in Cuyahoga 

County.  The Eighth District’s decision must be reversed because it ignores Ohio law and permits 

a repeal by implication where the General Assembly has not expressly signaled its intent to repeal 

Section 5 of Am.Sub.S.B. No. 2 (“S.B. 2”), 146 Ohio Laws, Part IV, 7136.   

STATEMENT OF THE CASE 

 
 Jermain Thomas was indicted in Cuyahoga County Case No. CR-575711-A for sexual 

offenses committed on June 28, 1993.  The indictment charged Thomas in a four count indictment 

that included three counts of rape, in violation of R.C. 2907.02(A)(2), and one count of kidnapping, 

in violation of R.C. 2905.01(A)(4).  Each count of rape alleged a separate sexual act.  After the 

discovery process, the case proceeded to a jury trial. 

 On February 28, 2014, the jury returned a verdict of guilty with a firearm specification 

under count 1 of the indictment as well as a verdict of guilty on kidnapping with a firearm 

specification.  On March 24, 2014, the trial court imposed an indefinite prison sentence of 8 – 25 

years on each count, consecutive to 3 years imposed on the firearm specification for a total 

indefinite prison term of 11 – 25 years1. 

                                                           
1 At the time of the offense, available felony sentencing were codified under R.C. 2929.11, 
felony prison terms are codified under R.C. 2929.14 since S.B. 2. 
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 Thomas then appealed his conviction and sentence to the Eighth District Court of Appeals.  

Thomas raised five assignments of error in which he argued:  (1) that his case should have been 

dismissed for pre-indictment delay; (2) that the trial court erred in admitting hearsay statements; 

(3) that the trial court erred in not admitting certain evidence; (4) that the trial court erred in 

refusing to grant a mistrial; and (5) that, “the trial court erred in sentencing Defendant to a term of 

imprisonment of eight to twenty-five years, contrary to the provisions of R.C. 1.58(B).” Thomas’s 

brief filed in 8th Dist. Cuyahoga No. 101202, Assignment of Error Five.  Thomas argued that R.C. 

1.58(B) made applicable to him, the H.B. 86 sentencing provisions.  In support of his argument, 

Thomas relied upon the language of Section 3 of H.B. 86.  In addition, Thomas relied upon this 

Court’s decision in State v. Taylor, 138 Ohio St.3d 194, 2014-Ohio-460, 5 N.E.3d 612 and State 

v. Limoli, 140 Ohio St.3d 188, 2014-Ohio-3072, 16 N.E.3d 641. 

 By the time the Eighth District rendered its opinion in State v. Thomas, 8th Dist. Cuyahoga 

No. 101202, 2015-Ohio-415, it had already decided State v. Jackson, 8th Dist. Cuyahoga No. 

100877, 2014-Ohio-5137, appeal not accepted, 142 Ohio St. 3d 1465, 2015-Ohio-1896,  State v. 

Steele, 8th Cuyahoga Nos. 101139-101140, 2014-Ohio-5431, appeal not accepted, 102 Ohio St. 

3d 1458, 2004-Ohio-2569,  and State v. Girts, 8th Dist. Cuyahoga No. 101075, 2014-Ohio-5545, 

appeal not accepted, 143 Ohio St. 3d 1441, 2015-Ohio-3427.  The Eighth District Court of Appeals 

reversed in this case declaring that the sentence imposed by the trial court was void ab initio and 

that the indefinite sentences were void and had to be vacated. Thomas, ¶49.   

STATEMENT OF THE FACTS 

 
 On the night of June 28, 1993, into the early morning hours of the June 29th, A.W. decided 

to walk to her cousin’s house.  Tr. 601.  She exited her house and walked towards Hilgert.  Tr 546.  

It was dark out but not pitch black.  Tr. 613.  As she arrived at the stop sign at East 97th and Dickens 
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in Cleveland, Ohio, Thomas approached her from her left.  Tr. 547.  That was the first moment she 

noticed Thomas.  Tr. 634. Thomas turned A.W. and forced her down East 97th towards Hilgert.  

Tr. 634.  As she walked, Thomas stayed behind her to the side and was forcing something into her 

back.  Tr. 546-547.   

 Thomas forced A.W. up a driveway and behind a house on East 97th. Tr. 634. Next to the 

house was an empty field. Tr. 644. Once behind the house, A.W. could see that what Thomas had 

stuck in her back during the walk was in fact a gun. Tr. 547. He then forced her to her knees and 

bent away from him. Tr. 550-551.  The only light A.W. could see at this time was through the trees 

while she was on her knees, in the dirt, with defendant penetrating her.  Tr. 647.  At trial, the victim 

could only recall vaginal penetration and no other penetration.  Tr. 551.   

 After being raped, A.W. ran through the field and home. Tr 552. She did not know which 

direction appellant ran. Tr. 552. Eventually A.W. made contact with a friend and called police.  Tr. 

630.    Police arrived and A.W. was taken to the hospital.  Tr. 554.  A rape kit was collected.  Tr. 

477.  There were no further leads on the case.  Tr. 716.  

 In 2006, the Ohio Bureau of Criminal Investigation tested the rape kit in relation to A.W. 

from 1993.  Tr. 730.  They were able to find seminal fluid in the vaginal swabs.  Tr. 733.  The 

vaginal swabs showed DNA from the victim, Thomas and a third unknown male.  Tr. 747.  Thomas 

was the major contributor at a likelihood of one quintillion, 223 quadrillion to 1.  Tr. 748.  At that 

time, those results were sent to a detective in the Cleveland Sex Crimes Unit.  Tr.  811.  The 

detective attempted to contact A.W. at a number of addresses that she believed might be associated 

with A.W..  Tr. 811 – 816.  While never meeting A.W. face to face, the detective did receive a call 

from A.W. stating that she did not want to prosecute at that time.  Tr. 816.  The case was 

subsequently closed.  Tr. 818.   
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 In 2013, an investigator with the Cuyahoga County Prosecutor’s Office made contact with 

A.W.  Tr. 758.  The investigator explained that there was a lead in the case and the office would 

pursue the lead.  Tr. 759.  Over the course of the following months, the investigator discussed the 

incident face to face with A.W.  Tr. 760.  The investigator presented a photographic lineup to 

Walton to determine if she had consensual sex with appellant.  Tr. 760.  A.W. was not able to pick 

out Thomas as a consensual sex partner.  Tr. 760.   

In addition to the record filed in this case, the Eighth District Court of Appeals summarized 

the facts of this case in Thomas, 8th Dist. Cuyahoga No. 101202, 2015-Ohio-415, ¶ 2-6. 

 
LAW AND ARGUMENT 

 
PROPOSITION OF LAW: A DEFENDANT WHO COMMITS AN OFFENSE PRIOR TO 
JULY 1, 1996 IS SUBJECT TO LAW IN EFFECT AT THE TIME OF THE OFFENSE 
AND NOT SUBJECT TO SENTENCING PROVISIONS OF S.B. 2 EFFECTIVE JULY 1, 
1996 AND H.B. 86 EFFECTIVE SEPTEMBER 30, 2011 
 

A. Background  

In State v. Rush, 83 Ohio St. 3d 53, 697 N.E.2d 634 (1998), this Court considered 

defendants claims that R.C. 1.58(B) made applicable to them what they perceived as favorable 

changes under the S.B. 2 law.  S.B. 2 had made significant changes to Ohio’s criminal code, 

modifying classification of criminal offenses, felony classifications, and sentences, as well as 

many other significant changes.  See 146 Ohio Laws, Part IV, 7136, Legislative Service 

Commission Analysis of Sub.S.B. No. 2, Parts II and V (1995).  This Court held that amended 

sentencing provisions of S.B. 2 only applied to those crimes committed on or after July 1, 1996.  

Rush, paragraph two of the syllabus.  The decision acknowledged the wall established by the 

General Assembly to separate the sentences available to offenders who commit offenses prior to 

July 1, 1996 and offenders who would be subject to the new S.B. 2 scheme. 
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Since 1996, R.C. 2929.14, proscribes the available sentences for felonies under the S.B. 2 

scheme, has been amended numerous times.  The significant amendment at issue in this case is 

Am.Sub.H.B. No. 86 (“H.B. 86”), effective September 30, 2011.  This provision in part changed 

the sentences available under the felony sentencing scheme established in S.B. 2 and change the 

classification of certain crimes under the same S.B. 2 sentencing scheme.   

The Eighth District Court of Appeals, in a long line of cases, has determined that the wall 

that separated two very different sentence schemes, should be taken down by implication.  This 

Court’s decision in Rush, 83 Ohio St.3d 53, 697 N.E.2d 634 recognized a clear divide between 

those offenders who committed their offenses prior to July 1, 1996 and those who committed their 

offenses after July 1, 1996.  This Court held: 

Because the General Assembly expressly stated that the amended sentencing 
provisions of Am.Sub.S.B. No. 2 are applicable only to those crimes committed on 
or after its effective date, R.C. 1.58(B) is inapplicable.  The amended sentencing 
provisions of Am.Sub. S.B. No. 2 apply only to those crimes committed on or after 
July 1, 1996. 

 
Rush, 83 Ohio St.3d 53, paragraph two of the syllabus. 
 
In State v. Jackson, 8th Dist. Cuyahoga No. 100877, 2014-Ohio-5137, the Eighth District 

addressed the legal issue of whether a first degree felony offense committed prior to July 1, 1996, 

should be sentenced under H.B. 86, which did not become effective until September 30, 2011.  Id. 

at ¶ 29.  The Eighth District held that the defendant should be sentenced under current law as 

opposed to the law in effect at the time of the offense, as the current law constituted a reduction in 

sentence.  Thomas, ¶ 49. 

In State v. Jackson, 8th Dist. Cuyahoga No. 100877, 2014-Ohio-5137, the Eighth District 

acknowledged that in S.B. 2, the General Assembly specifically required all defendants who 

committed crimes prior to July 1, 1996 to be “sentenced under the law in existence at the time of 
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the offense, notwithstanding division (B) of section 1.58 of the Revised Code.”  Id. at ¶ 30, citations 

omitted.  However, the Eighth District then considered the uncodified language in H.B. 86 and 

noted that “H.B. 86 does not include [the same] exclusionary language” regarding section 1.58 of 

the Revised Code.  Id. at ¶ 31.  The Eighth District further emphasized the fact that in “Sections 3 

and 4 of [H.B. 86], the General Assembly expressly provid[ed] that certain specified offenses and 

certain sentencing provisions are subject to H.B. 86 sentencing amendments even though the 

subject offenses were committed prior to its effective date.”  Id.  Based on the above, the Eighth 

District held that the defendant in Jackson was “entitled to the more lenient sentencing provisions 

of H.B. 86 by virtue of R.C. 1.58(B).”  Id. at ¶ 37.  The reasoning was the basis for the Eighth 

District’s decision in State v. Thomas, 8th Dist. Cuyahoga No. 101202, 2015-Ohio-415 as well as 

many other cases.  See State v. Jenkins, 8th Dist. Cuyahoga No. 102462, 2015-Ohio-4583, State v. 

Burton, 8th Dist. Cuyahoga No. 102378, 2015-Ohio-4494, State v. Jackson, 8th Dist. Cuyahoga No. 

102271, 2015-Ohio-4490, State v. Frost, 8th Dist. Cuyahoga No. 102376, 2015-Ohio-4493, State 

v. Bell, 8th Dist. Cuyahoga No. 102141, 2015-Ohio-4178, State v. Owens, 8th Dist. Cuyahoga No. 

102276, 2015-Ohio-3881,  State v. Wheeler, 8th Dist. Cuyahoga No. 102375, 2015-Ohio-3768, 

State v. Stearns, 8th Dist. Cuyahoga No. 102463, 2015-Ohio-3239, State v. Hill, 8th Dist. Cuyahoga 

No. 101633, 2015-Ohio-2389, State v. Bryan, 8th Dist. Cuyahoga No. 101209, 2015-Ohio-1635, 

appeal accepted for review, 2015-Ohio-1635, State v. Kent, 8th Dist. Cuyahoga No. 101853, 2015-

Ohio-1546, accepted for review, 2015-Ohio-4947,  State v. Girts, 8th Dist. Cuyahoga No. 101075, 

2014-Ohio-5545, and State v. Steele, 8th Dist. Cuyahoga No. 101139, 2014-Ohio-5431. 

The concurring opinions in Bryan, 8th Dist. Cuyahoga No. 101209, 2015-Ohio-1635 and 

Hill, 8th Dist. Cuyahoga No. 101633, 2015-Ohio-2389 succinctly summarizes the State’s position 

and argument in this case and addresses three points which are central to the State’s argument: (1) 
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that no provision of H.B. 86 expressly repealed the uncodified law provisions of S.B. 2; (2) that 

repeals by implication are disfavored; and (3) cases relied upon by Thomas and similar defendant 

are distinguishable from the issue in this case. 

The State has appealed the decisions of the Eighth District because the argument that H.B. 

86 represents a favorable sentencing scheme to defendants such as Thomas is the same argument 

raised in Rush.  In Rush, the defendants sought to have the S.B. 2 scheme applied to them.  H.B. 

86 was an amendment to the S.B. 2 sentencing scheme.  Thomas, like other defendants in 

Cuyahoga County, now seek to have the amended S.B. 2 sentencing scheme, i.e. H.B. 86 applied 

to them.  The General Assembly signaled its intent to limit the application of S.B. 2 and this 

limitation was not removed through H.B. 86.  

B.  The uncodified law of S.B. 2 limits its application and subjects offenders who 
commit their offense prior to July 1, 1996 to the law in effect at the time of their 
offense.  This uncodified law was not repealed by H.B. 86. 

 
A defendant who commits an offense prior to July 1, 1996 is subject to the law in effect at 

the time of the offense. This rule is contained in Section 5 of S.B. 2, which is uncodified law.  

Statements included in legislation but not placed in the code are “uncodified law,” and are part of 

the law in Ohio.  See Maynard v. Eaton Corporation, 119 Ohio St.3d 443, 2008-Ohio-4542, 895 

N.E.2d 145, ¶7.  Uncodified law is a law of a special nature that has a limited duration or operations 

and is not assigned a permanent Ohio Revised Code section number.  Uncodified law does not 

appear in the statute in codified form but is filed with the Secretary of State.  Eaton Corporation, 

¶ 7.     

The original, unamended form of Section 5 of S.B. 2 reads as follows: 

Section 5. The provisions of the Revised Code in existence prior to July 1, 1996, 
shall apply to a person upon whom a court imposed a term of imprisonment prior 
to that date and to a person upon whom a court, on or after that date and in 
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accordance with the law in existence prior to that date, imposed a term of 
imprisonment for an offense that was committed prior to that date. 
 
The provisions of the Revised Code in existence on and after July 1, 1996, apply to 
a person who commits an offense on or after that date.   
 
Section 5 of S.B. 2 (146 Ohio Laws, Part VI, 7810) 
 
This was later redundantly amended through Section 3 of S.B. 269, 146 Ohio Laws, Part 

VI, 11099 to emphasize that S.B. 2’s provisions apply only to crimes committed on or after July 

1, 1996 “notwithstanding division (B) of section 1.58 of the Revised Code.” State v. Rush, 83 Ohio 

St.3d 53, 57.   Rush and Section 5 of S.B. 2 make clear that R.C. 1.58(B) does not apply to a person 

who committed their offense prior to July 1, 1996 and sentenced after that date. 

 Critical to this case is the import and effect of the uncodified law provisions.  “Acts of the 

General Assembly (and the codified and uncodified statutes they contain) are compiled and 

published in Ohio’s ‘session laws,’ the Laws of Ohio.” A Guidebook for Ohio Legislators, 

Appendix C, pg. 169-170, http://www.lsc.state.oh.us/guidebook/guidebook13.pdf (accessed 

December 14, 2015).  Further, the Guidebook for Ohio Legislators explains how uncodified law 

is written, is part of Ohio law that is filed with the Secretary of State and when amended, changes 

in the text appear stricken through or underlined just as in codified law.  A Guidebook for Ohio 

Legislators, pg. 67-68.  There would be nothing within the language of H.B. 86 to suggest an 

amendment or repeal of Section 5 of S.B. 2. 

H.B. 86 was enacted by the 129th General Assembly and is published with the Secretary of 

State.  Laws of Ohio, 129th General Assembly, 

http://www.sos.state.oh.us/SOS/historicaldocuments/LawsofOhio/historical/129th.aspx (accessed 

December 14, 2015).  Also available through the Secretary of State are uncodified laws affected 

by the acts of the 129th General Assembly.  This publication does not include Section 5 of S.B. 2 
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of the 121st General Assembly as being affected by any legislative act of the 129th General 

Assembly.  Nor is there any indication that Am. Sub. H.B. 86 affected any uncodified law 

provisions. See Uncodified Laws Affected, http://www.sos.state.oh.us/sos/upload/laws/129/11-

uncodified-affected.pdf (accessed December 14, 2015).  For example, if one were to look up 

Section 9 of  S.B. 171 http://archives.legislature.state.oh.us/bills.cfm?ID=129_SB_171, (accessed 

December 18, 2015), one would confirm that the information on the Secretary of State’s website 

is correct, that provisions of the 124th General Assembly were repealed through S.B. 171, and these 

provisions were repealed through the General Assembly’s express language of repeal. No express 

language in H.B. 86 repeals or amends Section 5 of 1995 S.B. 2, and as a result that uncodified 

provision is still the law in Ohio and must be followed.   

 The Eighth District did not look for express language repealing Section 5 of S.B. 2.  Instead, 

it found fatal to the State’s argument, that the language found in Section 5 of S.B. 2 was not 

contained in Section of H.B. 86.  In its analysis, the Eighth District interpreted Section 4 of H.B. 

86 to make H.B. 86 retroactively applicable to offenses committed prior to July 1, 1996.  Section 

4 of H.B. 86 states: 

SECTION 4. The amendments to sections 926.99, 1333.99, 1707.99, 1716.99, 
2909.03, 2909.05, 2909.11, 2913.02, 2913.03, 2913.04, 2913.11, 2913.21, 2913.31, 
2913.32, 2913.34, 2913.40, 2913.401, 2913.42, 2913.421, 2913.43, 2913.45, 
2913.46, 2913.47, 2913.48, 2913.49, 2913.51, 2913.61, 2915.05, 2917.21, 2917.31, 
2917.32, 2921.13, 2921.41, 2923.31, and 2981.07, division (B) of section 2929.13, 
and division (A) of section 2929.14 of the Revised Code that are made in this act 
apply to a person who commits an offense specified or penalized under those 
sections on or after the effective date of this section and to a person to whom 
division (B) of section 1.58 of the Revised Code makes the amendments applicable. 

 
Section 4 of H.B. 86 provides that the amendments “apply to a person who commits an 

offense specified or penalized under those sections on or after the effective date of this section and 

to a person to whom division (B) of section 1.58 of the Revised Code makes the amendments 
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applicable.”  Thus, H.B. 86 applies in only two circumstances:  (1) where an offense is committed 

on or afr September 30, 2011 or (2) where a person is sentenced after September 30, 2011 and 

R.C. 1.58 applies (Emphasis added).  Neither condition is met with regard to offenders who 

committed their offenses prior to July 1, 1996 due to the date of the offense and due to S.B. 2’s 

limitation of R.C. 1.58’s applicability. 

Even though an offender such as Thomas is sentenced after September 30, 2011, R.C. 

1.58(B) has not been made applicable to him due to the limiting provisions contained in the 

uncodified law of S.B. 2.  Rush, 83 Ohio St.3d 53, 57.  The Eighth District’s holding is based upon 

a flawed analysis of Am. Sub. H.B. 86.  The Eighth District incorrectly held that the General 

Assembly was required to include an express provision in H.B. 86 that made H.B. 86 not applicable 

to offense committed prior to July 1, 1996.  However, the absence of such language in H.B. 86 

does not expressly repeal Section 5 of S.B. 2.  In essence, the Eighth District Court of Appeals 

ignores the significance of uncodified law and has created a rule as to how the General Assembly 

should maintain uncodified law.  The rule also ignores the Ohio Constitution, which provides that 

a section amended must repeal the former.  Article II, Section 15 of the Ohio Constitution. 

C.  This Court’s decision in State v. Taylor, 138 Ohio St.3d 194, 2014-Ohio-460 and 
State v. Limoli, 140 Ohio St.3d 188, 2014-Ohio3072 should be distinguished. 

 
To the extent that the Appellee would rely upon this Court’s recent decisions in State v. 

Taylor, 138 Ohio St.3d 194, 2014-Ohio-460, 5 N.E.3d 612 and State v. Limoli, 140 Ohio St.3d 

188, 2014-Ohio-3072, 16 N.E.3d 641, both cases are distinguishable and do not address the issues 

raised by the State’s proposition of law. 

In Taylor, 138 Ohio St.3d 194, 2014-Ohio-460, this Court addressed an issue raised by a 

conflict certified by the Ninth District Court of Appeals, specifically “whether the defendant may 

benefit from the decrease in classification and penalty of an offense enacted by the General 
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Assembly that becomes effective after the commission of the offense but before sentencing on that 

offense.” Taylor, ¶ 1.  This Court answered the certified question in the affirmative, holding that 

the General Assembly intended to confer a benefit of a decreased theft offense classification.  

However, in the context of the case, Taylor stole $550 on July 23, 2011 and the issue was whether 

Taylor should be sentenced for a fifth-degree felony, which was in effect at the time of Taylor’s 

offense or whether he should have been sentenced for a misdemeanor theft offense.  

In State v. Limoli, 140 Ohio St.3d 188, 2014-Ohio-3072, this Court addressed whether the 

General Assembly’s elimination of the cocaine/crack-cocaine distinctions in H.B. 86 applied to an 

offender who possessed crack-cocaine prior to the effective date of H.B. 86.  This Court held that 

the defendant was subject to H.B. 86. In doing so, this Court cited to express provisions of H.B. 

86 that demonstrated the General Assembly’s intent that Limoli receive the benefit of the reduced 

penalties of H.B. 86 regarding possession of crack cocaine.  This Court’s analysis on the specific 

issue of law was guided by Section 3 of H.B. 86, which specifically provided that the amendments 

to R.C. 2925.11 to a person to whom R.C. 1.58(B) made the amendment applicable.  Limoli, ¶ 12, 

14. 

This Court recognized in Taylor that, “an offender may not benefit from a reduction in the 

penalty or punishment when the legislature expressly provides that the amended sentencing 

provisions apply only to those committed on or after the effective date of the enactment.”  Taylor, 

¶ 13, citing State v. Rush, 83 Ohio St. 3d 53, 697 N.E.2d 634 (1998) paragraph two of the syllabus.  

In doing so, this Court expressly recognized that a defendant may not benefit from an amended 

sentencing provision where the General Assembly has not expressly provided so. 

 In Taylor and Limoli, both defendants committed their offenses well after S.B. 2’s 

effective date of July 1, 1996 (July 23, 2011 and July 16, 2010 respectively).  Taylor at ¶ 2 and 



12 
 

Limoli at ¶ 5.  This Court’s conclusion in Taylor, “that the determining factor on whether the 

provisions of H.B. 86 apply to an offender is not the date of the commission of the offense but 

rather whether the sentence has been imposed,” Taylor, ¶ 19, was made to address an issue of law 

relating to an offender who committed an offense after July 1, 1996, but has been interpreted by 

the Eighth District to address an issue that was not before this Court. 

However, the Eighth District relied on limited portions of both Taylor and Limoli and did 

not take into consideration that both cases involved offenders who committed their offenses well 

after July 1, 1996.  Thomas, 8th Dist. Cuyahoga No. 101202, 2015-Ohio-415, ¶ 46-48.  A fair 

reading of the Eighth District’s decision in Thomas is that it determined that Section 5 of S.B. 2 

was of no consequence because the General Assembly enacted H.B. 86 with the intent of reducing 

the state’s prison population.  Thomas, ¶46, citing Limoli at ¶10.  In short, the Eighth District 

determined that Section 5 of S.B. 2 was repealed by implicated via the purported goal of enacting 

H.B. 86.  

As a general rule, “repeals by implication are not favored, and the presumption obtains that 

the legislature in passing a statute did not intended to interfere with or abrogate any former law 

relating to the same matter unless the [differences] between the two is irreconcilable.” State ex rel. 

Fleisher Engineering & Construction Co. v. State Office Building Commission et al., 123 Ohio St. 

70, 74 174 N.E. 8.  The more recent amendments to H.B. 86 are not irreconcilable with S.B. 2’s 

clear indication that offenses committed prior to July 1, 1996 should be sentenced in accordance 

with laws that existed at the time of the offense.  Therefore, Section 5 of S.B. 2 must be given full 

effect, and this Court should find that the trial court properly sentenced Thomas.  Nor should 

Taylor and Limoli should be read to eviscerate Section 5 of S.B. 2’s clear mandate that, provisions 
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of the Revised Code in existence prior to July 1, 1996, apply to an offense committed prior to that 

date. 

 

CONCLUSION 

 This Court should reverse the decision of the Eighth District Court of Appeals which held 

that Thomas was serving a void sentence, and remand the matter to the trial court to reinstate the 

sentence it had originally imposed.  The General Assembly has made clear through S.B. 2 that 

Jermain Thomas is subject to the law in effect at the time of his offense. 

 
      Respectfully submitted, 
 
      TIMOTHY J. MCGINTY (0024626) 
      Cuyahoga County Prosecutor  
 

By: /s/ Daniel T. Van    
Daniel T. Van (#0084614) 
Brett S. Hammond (#0091757) 
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      The Justice Center, Courts Tower 

1200 Ontario St., Eighth Floor 
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     bhammond@prosecutor.cuyahogacounty.us 
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ORC Ann. 1.58

Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State

through file 31 (HB 244).

Page’s Ohio RevisedCodeAnnotated > Ohio RevisedCodeGeneral Provisions > Chapter 1:

Definitions; Rules of Construction > Construction

§ 1.58 Effect of reenactment, amendment, or repeal.

(A) The reenactment, amendment, or repeal of a statute does not, except as provided in division (B) of this

section:

(1) Affect the prior operation of the statute or any prior action taken thereunder;

(2) Affect any validation, cure, right, privilege, obligation, or liability previously acquired, accrued,

accorded, or incurred thereunder;

(3) Affect any violation thereof or penalty, forfeiture, or punishment incurred in respect thereto, prior to the

amendment or repeal;

(4) Affect any investigation, proceeding, or remedy in respect of any such privilege, obligation, liability,

penalty, forfeiture, or punishment; and the investigation, proceeding, or remedy may be instituted,

continued, or enforced, and the penalty, forfeiture, or punishment imposed, as if the statute had not

been repealed or amended.

(B) If the penalty, forfeiture, or punishment for any offense is reduced by a reenactment or amendment of a

statute, the penalty, forfeiture, or punishment, if not already imposed, shall be imposed according to the

statute as amended.

History

134 v H 607. Eff 1-3-72.

Page’s Ohio Revised Code Annotated

Copyright © 2015 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved.
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ORC Ann. 2907.02

Current through Legislation passed by the 131st General Assembly and filed with the Secretary of State

through file 31 (HB 244).

Page’s Ohio Revised Code Annotated > Title 29: Crimes — Procedure > Chapter 2907: Sex

Offenses > Sexual Assaults

§ 2907.02 Rape.

(A)

(1) No person shall engage in sexual conduct with another who is not the spouse of the offender or who

is the spouse of the offender but is living separate and apart from the offender, when any of the

following applies:

(a) For the purpose of preventing resistance, the offender substantially impairs the other person’s

judgment or control by administering any drug, intoxicant, or controlled substance to the other

person surreptitiously or by force, threat of force, or deception.

(b) The other person is less than thirteen years of age, whether or not the offender knows the age of

the other person.

(c) The other person’s ability to resist or consent is substantially impaired because of a mental or

physical condition or because of advanced age, and the offender knows or has reasonable cause

to believe that the other person’s ability to resist or consent is substantially impaired because of

a mental or physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another when the offender purposely compels the

other person to submit by force or threat of force.

(B) Whoever violates this section is guilty of rape, a felony of the first degree. If the offender under division

(A)(1)(a) of this section substantially impairs the other person’s judgment or control by administering any

controlled substance described in section 3719.41 of the Revised Code to the other person surreptitiously

or by force, threat of force, or deception, the prison term imposed upon the offender shall be one of the

prison terms prescribed for a felony of the first degree in section 2929.14 of the Revised Code that is not

less than five years. Except as otherwise provided in this division, notwithstanding sections 2929.11 to

2929.14 of the Revised Code, an offender under division (A)(1)(b) of this section shall be sentenced to a

prison term or term of life imprisonment pursuant to section 2971.03 of the Revised Code. If an offender is

convicted of or pleads guilty to a violation of division (A)(1)(b) of this section, if the offender was less than

sixteen years of age at the time the offender committed the violation of that division, and if the offender

during or immediately after the commission of the offense did not cause serious physical harm to the victim,

the victim was ten years of age or older at the time of the commission of the violation, and the offender has

not previously been convicted of or pleaded guilty to a violation of this section or a substantially similar

existing or former law of this state, another state, or the United States, the court shall not sentence the

offender to a prison term or term of life imprisonment pursuant to section 2971.03 of the Revised Code, and

instead the court shall sentence the offender as otherwise provided in this division. If an offender under

division (A)(1)(b) of this section previously has been convicted of or pleaded guilty to violating division

(A)(1)(b) of this section or to violating an existing or former law of this state, another state, or the United

States that is substantially similar to division (A)(1)(b) of this section, if the offender during or immediately

after the commission of the offense caused serious physical harm to the victim, or if the victim under

division (A)(1)(b) of this section is less than ten years of age, in lieu of sentencing the offender to a prison

term or term of life imprisonment pursuant to section 2971.03 of the Revised Code, the court may impose

upon the offender a term of life without parole. If the court imposes a term of life without parole pursuant to

this division, division (F) of section 2971.03 of the Revised Code applies, and the offender automatically is

classified a tier III sex offender/child-victim offender, as described in that division.
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(C) A victim need not prove physical resistance to the offender in prosecutions under this section.

(D) Evidence of specific instances of the victim’s sexual activity, opinion evidence of the victim’s sexual

activity, and reputation evidence of the victim’s sexual activity shall not be admitted under this section

unless it involves evidence of the origin of semen, pregnancy, or disease, or the victim’s past sexual activity

with the offender, and only to the extent that the court finds that the evidence is material to a fact at issue

in the case and that its inflammatory or prejudicial nature does not outweigh its probative value.

Evidence of specific instances of the defendant’s sexual activity, opinion evidence of the defendant’s sexual

activity, and reputation evidence of the defendant’s sexual activity shall not be admitted under this section

unless it involves evidence of the origin of semen, pregnancy, or disease, the defendant’s past sexual activity

with the victim, or is admissible against the defendant under section 2945.59 of the Revised Code, and only to

the extent that the court finds that the evidence is material to a fact at issue in the case and that its inflammatory

or prejudicial nature does not outweigh its probative value.

(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the defendant in a

proceeding under this section, the court shall resolve the admissibility of the proposed evidence in a

hearing in chambers, which shall be held at or before preliminary hearing and not less than three days

before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victimmay be represented by counsel in any hearing in chambers or other

proceeding to resolve the admissibility of evidence. If the victim is indigent or otherwise is unable to obtain

the services of counsel, the court, upon request, may appoint counsel to represent the victim without cost

to the victim.

(G) It is not a defense to a charge under division (A)(2) of this section that the offender and the victim were

married or were cohabiting at the time of the commission of the offense.

History

134 v H 511 (Eff 1-1-74); 136 v S 144 (Eff 8-27-75); 139 v S 199 (Eff 7-1-83); 141 v H 475 (Eff 3-7-86); 145 v S

31 (Eff 9-27-93); 146 v S 2 (Eff 7-1-96); 147 v H 32 (Eff 3-10-98); 149 v H 485. Eff 6-13-2002; 151 v S 260,

§ 1, eff. 1-2-07; 152 v S 10, § 1, eff. 1-1-08.

Page’s Ohio Revised Code Annotated

Copyright © 2015 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved.
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1996 ORC Ann. 2907.02

1996 Ohio Code Archive

PAGE'S OHIO REVISED CODE ANNOTATED; > TITLE XXIX [29] CRIMES--PROCEDURE

> CHAPTER 2907: SEX OFFENSES

§ 2907.02 Rape.

(A) (1) No person shall engage in sexual conduct with another who is not the spouse of the offender or who is

the spouse of the offender but is living separate and apart from the offender, when any of the following

applies:

(a) For the purpose of preventing resistance, the offender substantially impairs the other person's

judgment or control by administering any drug or intoxicant to the other person, surreptitiously or by

force, threat of force, or deception.

(b) The other person is less than thirteen years of age, whether or not the offender knows the age of the

other person.

(c) The other person's ability to resist or consent is substantially impaired because of a mental or physical

condition or because of advanced age, and the offender knows or has reasonable cause to believe

that the other person's ability to resist or consent is substantially impaired because of a mental or

physical condition or because of advanced age.

(2) No person shall engage in sexual conduct with another when the offender purposely compels the

other person to submit by force or threat of force.

(B) Whoever violates this section is guilty of rape, an aggravated felony of the first degree. If the offender under

division (A)(1)(b) of this section purposely compels the victim to submit by force or threat of force, whoever

violates division (A)(1)(b) of this section shall be imprisoned for life.

(C) A victim need not prove physical resistance to the offender in prosecutions under this section.

(D) Evidence of specific instances of the victim's sexual activity, opinion evidence of the victim's sexual activity,

and reputation evidence of the victim's sexual activity shall not be admitted under this section unless it

involves evidence of the origin of semen, pregnancy, or disease, or the victim's past sexual activity with the

offender, and only to the extent that the court finds that the evidence is material to a fact at issue in the case

and that its inflammatory or prejudicial nature does not outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the defendant's sexual

activity, and reputation evidence of the defendant's sexual activity shall not be admitted under this section

unless it involves evidence of the origin of semen, pregnancy, or disease, the defendant's past sexual activity

with the victim, or is admissible against the defendant under section 2945.59 of the Revised Code, and only to

the extent that the court finds that the evidence is material to a fact at issue in the case and that its inflammatory

or prejudicial nature does not outweigh its probative value.

(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the defendant in a

proceeding under this section, the court shall resolve the admissibility of the proposed evidence in a

hearing in chambers, which shall be held at or before preliminary hearing and not less than three days

before trial, or for good cause shown during the trial.

(F) Upon approval by the court, the victim may be represented by counsel in any hearing in chambers or other

proceeding to resolve the admissibility of evidence. If the victim is indigent or otherwise unable to obtain the

services of counsel, the court, upon request, may appoint counsel to represent the victimwithout cost to the

victim.

(G) It is not a defense to a charge under division (A)(2) of this section that the offender and the victim were

married or were cohabiting at the time of the commission of the offense.
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History

134 v H 511 (Eff 1-1-74); 136 v S 144 (Eff 8-27-75); 139 v S 199 (Eff 7-1-83); 141 v H 475 (Eff 3-7-86); 145 v S

31. Eff 9-27-93.

Not analogous to former RC § 2907.02 (RS § 6831; S&C 406; S&S 267, 268; 33 v 33; 60 v 85; 66 v 122; 83 v

81; 86 v 3; GC § 12433; 113 v 541; Bureau of Code Revision, 10-1-53; 131 v 673), repealed 134 v H 511, § 2,

eff 1-1-74.

PAGE'S OHIO REVISED CODE ANNOTATED;

Copyright © 2015, Anderson Publishing Company
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1996 ORC Ann. 2929.11

1996 Ohio Code Archive

PAGE'S OHIO REVISED CODE ANNOTATED; > TITLE XXIX [29] CRIMES--PROCEDURE

> CHAPTER 2929: PENALTIES AND SENTENCING

§ 2929.11 Penalties for felony.

(A) Whoever is convicted of or pleads guilty to a felony other than aggravated murder or murder, except as

provided in division (D), (E), or (H) of this section or section 2929.23 of the Revised Code, shall be

imprisoned for an indefinite term and, in addition, may be fined or required to make restitution, or both. The

indefinite term of imprisonment shall consist of a maximum term as provided in this section and a minimum

term fixed by the court as provided in this section. The fine and restitution shall be fixed by the court as

provided in this section.

Whoever is convicted of or pleads guilty to committing, attempting to commit, or complicity in committing a

felony violation of section 2909.02 or 2909.03 of the Revised Code and is sentenced to an indefinite term of

imprisonment shall be required to reimburse agencies for their investigation or prosecution costs in accordance

with section 2929.28 of the Revised Code.

(B) Except as provided in division (D) or (H) of this section, sections 2929.71 and 2929.72, and Chapter 2925

of the Revised Code, terms of imprisonment for felony shall be imposed as follows:

(1) For an aggravated felony of the first degree:

(a) If the offender has not previously been convicted of or pleaded guilty to any aggravated felony of

the first, second, or third degree, aggravated murder or murder, or any offense set forth in any

existing or former law of this state, any other state, or the United States that is substantially

equivalent to any aggravated felony of the first, second, or third degree or to aggravated murder

or murder, the minimum term, which may be imposed as a term of actual incarceration, shall be

five, six, seven, eight, nine, or ten years, and the maximum term shall be twenty-five years;

(b) If the offender has previously been convicted of or pleaded guilty to any aggravated felony of the

first, second, or third degree, aggravatedmurder or murder, or any offense set forth in any existing

or former law of this state, any other state, or the United States that is substantially equivalent to

any aggravated felony of the first, second, or third degree or to aggravated murder or murder, the

minimum term shall be imposed as a term of actual incarceration of ten, eleven, twelve, thirteen,

fourteen, or fifteen years, and the maximum term shall be twenty-five years;

(2) For an aggravated felony of the second degree:

(a) If the offender has not previously been convicted of or pleaded guilty to any aggravated felony of

the first, second, or third degree, aggravated murder or murder, or any offense set forth in any

existing or former law of this state, any other state, or the United States that is substantially

equivalent to any aggravated felony of the first, second, or third degree or to aggravated murder

or murder, the minimum term, which may be imposed as a term of actual incarceration, shall be

three, four, five, six, seven, or eight years, and the maximum term shall be fifteen years;

(b) If the offender has previously been convicted of or pleaded guilty to any aggravated felony of the

first, second, or third degree, aggravatedmurder or murder, or any offense set forth in any existing

or former law of this state, any other state, or the United States that is substantially equivalent to

any aggravated felony of the first, second, or third degree or to aggravated murder or murder, the

minimum term shall be imposed as a term of actual incarceration of eight, nine, ten, eleven, or

twelve years, and the maximum term shall be fifteen years;

(3) For an aggravated felony of the third degree:
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(a) If the offender has not previously been convicted of or pleaded guilty to any aggravated felony of

the first, second, or third degree, aggravated murder or murder, or any offense set forth in any

existing or former law of this state, any other state, or the United States that is substantially

equivalent to any aggravated felony of the first, second, or third degree or to aggravated murder

or murder, the minimum term, which may be imposed as a term of actual incarceration, shall be

two, three, four, or five years, and the maximum term shall be ten years;

(b) If the offender has previously been convicted of or pleaded guilty to any aggravated felony of the

first, second, or third degree, aggravatedmurder or murder, or any offense set forth in any existing

or former law of this state, any other state, or the United States that is substantially equivalent to

any aggravated felony of the first, second, or third degree or to aggravated murder or murder, the

minimum term shall be imposed as a term of actual incarceration of five, six, seven, or eight years,

and the maximum term shall be ten years;

(4) For a felony of the first degree, the minimum term shall be four, five, six, or seven years, and the

maximum term shall be twenty-five years;

(5) For a felony of the second degree, the minimum term shall be two, three, four, or five years, and the

maximum term shall be fifteen years;

(6) For a felony of the third degree, theminimum term shall be two years, thirtymonths, three years, or four

years, and the maximum term shall be ten years;

(7) For a felony of the fourth degree, the minimum term shall be eighteen months, two years, thirty

months, or three years, and the maximum term shall be five years.

(C) Fines for felony shall be imposed as follows:

(1) For an aggravated felony of the first degree or a felony of the first degree, not more than ten thousand

dollars;

(2) For an aggravated felony of the second degree or a felony of the second degree, not more than seven

thousand five hundred dollars;

(3) For an aggravated felony of the third degree or a felony of the third degree, notmore than five thousand

dollars;

(4) For a felony of the fourth degree, not more than two thousand five hundred dollars.

(D) Whoever is convicted of or pleads guilty to a felony of the third or fourth degree and did not, during the

commission of that offense, cause physical harm to any person or make an actual threat of physical harm

to any person with a deadly weapon, as defined in section 2923.11 of the Revised Code, and who has not

previously been convicted of an offense of violence shall be imprisoned for a definite term, and, in addition,

may be fined or required to make restitution. The restitution shall be fixed by the court as provided in this

section. If a person is convicted of or pleads guilty to committing, attempting to commit, or complicity in

committing a violation of section 2909.03 of the Revised Code that is a felony of the third or fourth degree

and is sentenced pursuant to this division, he shall be required to reimburse agencies for their investigation

or prosecution costs in accordance with section 2929.28 of the Revised Code.

The terms of imprisonment shall be imposed as follows:

(1) For a felony of the third degree, the term shall be one, one and one-half, or two years;

(2) For a felony of the fourth degree, the term shall be six months, one year, or eighteen months.

(E) The court shall require a person who is convicted of or pleads guilty to a violation of section 2921.41 of the

Revised Code, in the circumstances described in division (C)(2)(a) of that section, to make restitution for all

of the property that is the subject of the offense, in accordance with division (C)(2) of that section. The court

shall require, if appropriate, a person who is convicted of or pleads guilty to arson under section 2909.03
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or to aggravated arson under section 2909.02 of the Revised Code to make restitution for all or part of the

property damage that is caused by his offense, which restitution shall be in addition to the penalties

otherwise imposed by the court for a conviction or plea of guilty for arson or aggravated arson. The court,

in any other case, may require a person who is convicted of or pleads guilty to a felony to make restitution

for all or part of the property damage that is caused by his offense and for all or part of the value of the

property that is the subject of any theft offense, as defined in division (K) of section 2913.01 of the Revised

Code, that the person committed. If the court determines that the victim of the offense was sixty-five years

of age or older or permanently and totally disabled at the time of the commission of the offense, the court

shall, regardless of whether the offender knew the age of the victim, consider this fact in favor of imposing

restitution, but this fact shall not control the decision of the court.

(F) No person shall be sentenced for an offense pursuant to division (B)(1)(b), (2)(b), or (3)(b) of this section

because the offender has previously been convicted of or pleaded guilty to any aggravated felony of the

first, second, or third degree, aggravated murder or murder, or any offense set forth in any existing or

former law of this state, any other state, or the United States that is substantially equivalent to any

aggravated felony of the first, second, or third degree or to aggravated murder or murder unless the

indictment, count in the indictment, or information charging him with the offense contains a specification as

set forth in section 2941.142 [2941.14.2] of the Revised Code.

(G) No person shall be sentenced pursuant to division (B)(6) or (7) of this section to an indefinite term of

imprisonment for a felony of the third or fourth degree unless the indictment, count in the indictment, or

information charging him with the offense contains a specification as set forth in section 2941.143

[2941.14.3] of the Revised Code.

(H) A person who has been convicted of or pleaded guilty to a felony of the third or fourth degree and who is

an eligible offender may be permitted by the department of rehabilitation and correction to serve his term

of imprisonment imposed for the offense under this section, under any section contained in Chapter 2925

of the Revised Code, or under any other provision of the Revised Code, as a sentence of shock

incarceration, in accordance with section 5120.031 [5120.03.1] of the Revised Code. As used in this

division, "eligible offender" and "shock incarceration" have the same meanings as in section 5120.031

[5120.03.1] of the Revised Code.

History

134 v H 511 (Eff 1-1-74); 137 v S 119 (Eff 8-30-78); 139 v S 199 (Eff 7-1-83); 140 v S 210 (Eff 7-1-83); 140 v H

265 (Eff 9-20-84); 140 v S 4 (Eff 9-26-84); 141 v H 284 (Eff 3-6-86); 143 v H 51 (Eff 11-8-90); 143 v S 258. Eff

11-20-90.

The effective date is set by section 15 of SB 258.
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§ 2929.14 Basic prison terms.

(A) Except as provided in division (B)(1), (B)(2), (B)(3), (B)(4), (B)(5), (B)(6), (B)(7), (B)(8), (E), (G), (H), or (J)

of this section or in division (D)(6) of section 2919.25 of the Revised Code and except in relation to an

offense for which a sentence of death or life imprisonment is to be imposed, if the court imposing a

sentence upon an offender for a felony elects or is required to impose a prison term on the offender

pursuant to this chapter, the court shall impose a definite prison term that shall be one of the following:

(1) For a felony of the first degree, the prison term shall be three, four, five, six, seven, eight, nine, ten, or

eleven years.

(2) For a felony of the second degree, the prison term shall be two, three, four, five, six, seven, or eight

years.

(3)

(a) For a felony of the third degree that is a violation of section 2903.06, 2903.08, 2907.03, 2907.04,

or 2907.05 of the Revised Code or that is a violation of section 2911.02 or 2911.12 of the Revised

Code if the offender previously has been convicted of or pleaded guilty in two or more separate

proceedings to two or more violations of section 2911.01, 2911.02, 2911.11, or 2911.12 of the

Revised Code, the prison term shall be twelve, eighteen, twenty-four, thirty, thirty-six, forty-two,

forty-eight, fifty-four, or sixty months.

(b) For a felony of the third degree that is not an offense for which division (A)(3)(a) of this section

applies, the prison term shall be nine, twelve, eighteen, twenty-four, thirty, or thirty-six months.

(4) For a felony of the fourth degree, the prison term shall be six, seven, eight, nine, ten, eleven, twelve,

thirteen, fourteen, fifteen, sixteen, seventeen, or eighteen months.

(5) For a felony of the fifth degree, the prison term shall be six, seven, eight, nine, ten, eleven, or twelve

months.

(B) (1) (a) Except as provided in division (B)(1)(e) of this section, if an offender who is convicted of or pleads

guilty to a felony also is convicted of or pleads guilty to a specification of the type described in section

2941.141, 2941.144, or 2941.145 of the Revised Code, the court shall impose on the offender one of the

following prison terms:

(i) Aprison term of six years if the specification is of the type described in section 2941.144 of the Revised

Code that charges the offender with having a firearm that is an automatic firearm or that was equipped with a

firearmmuffler or suppressor on or about the offender's person or under the offender's control while committing

the felony;

(ii) A prison term of three years if the specification is of the type described in section 2941.145 of the

Revised Code that charges the offender with having a firearm on or about the offender's person or under the

offender's control while committing the offense and displaying the firearm, brandishing the firearm, indicating

that the offender possessed the firearm, or using it to facilitate the offense;

(iii)Aprison term of one year if the specification is of the type described in section 2941.141 of the Revised

Code that charges the offender with having a firearm on or about the offender's person or under the offender's

control while committing the felony.
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(b) If a court imposes a prison term on an offender under division (B)(1)(a) of this section, the prison term

shall not be reduced pursuant to section 2967.19, section 2929.20, section 2967.193, or any other

provision of Chapter 2967. or Chapter 5120. of the Revised Code. Except as provided in division

(B)(1)(g) of this section, a court shall not impose more than one prison term on an offender under

division (B)(1)(a) of this section for felonies committed as part of the same act or transaction.

(c) Except as provided in division (B)(1)(e) of this section, if an offender who is convicted of or pleads

guilty to a violation of section 2923.161 of the RevisedCode or to a felony that includes, as an essential

element, purposely or knowingly causing or attempting to cause the death of or physical harm to

another, also is convicted of or pleads guilty to a specification of the type described in section 2941.146

of the Revised Code that charges the offender with committing the offense by discharging a firearm

from a motor vehicle other than a manufactured home, the court, after imposing a prison term on the

offender for the violation of section 2923.161 of the Revised Code or for the other felony offense under

division (A), (B)(2), or (B)(3) of this section, shall impose an additional prison term of five years upon

the offender that shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193,

or any other provision of Chapter 2967. or Chapter 5120. of the Revised Code.Acourt shall not impose

more than one additional prison term on an offender under division (B)(1)(c) of this section for felonies

committed as part of the same act or transaction. If a court imposes an additional prison term on an

offender under division (B)(1)(c) of this section relative to an offense, the court also shall impose a

prison term under division (B)(1)(a) of this section relative to the same offense, provided the criteria

specified in that division for imposing an additional prison term are satisfied relative to the offender and

the offense.

(d) If an offender who is convicted of or pleads guilty to an offense of violence that is a felony also is

convicted of or pleads guilty to a specification of the type described in section 2941.1411 of the

Revised Code that charges the offender with wearing or carrying body armor while committing the

felony offense of violence, the court shall impose on the offender a prison term of two years. The prison

term so imposed, subject to divisions (C) to (I) of section 2967.19 of the Revised Code, shall not be

reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other provision of

Chapter 2967. or Chapter 5120. of the Revised Code. A court shall not impose more than one prison

term on an offender under division (B)(1)(d) of this section for felonies committed as part of the same

act or transaction. If a court imposes an additional prison term under division (B)(1)(a) or (c) of this

section, the court is not precluded from imposing an additional prison term under division (B)(1)(d) of

this section.

(e) The court shall not impose any of the prison terms described in division (B)(1)(a) of this section or any

of the additional prison terms described in division (B)(1)(c) of this section upon an offender for a

violation of section 2923.12 or 2923.123 of the Revised Code. The court shall not impose any of the

prison terms described in division (B)(1)(a) or (b) of this section upon an offender for a violation of

section 2923.122 that involves a deadly weapon that is a firearm other than a dangerous ordnance,

section 2923.16, or section 2923.121 of the Revised Code. The court shall not impose any of the

prison terms described in division (B)(1)(a) of this section or any of the additional prison terms

described in division (B)(1)(c) of this section upon an offender for a violation of section 2923.13 of the

Revised Code unless all of the following apply:

(i) The offender previously has been convicted of aggravated murder, murder, or any felony of the

first or second degree.

(ii) Less than five years have passed since the offender was released from prison or post-release

control, whichever is later, for the prior offense.

(f) If an offender is convicted of or pleads guilty to a felony that includes, as an essential element, causing

or attempting to cause the death of or physical harm to another and also is convicted of or pleads guilty

to a specification of the type described in section 2941.1412 of the Revised Code that charges the
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offender with committing the offense by discharging a firearm at a peace officer as defined in section

2935.01 of the Revised Code or a corrections officer, as defined in section 2941.1412 of the Revised

Code, the court, after imposing a prison term on the offender for the felony offense under division (A),

(B)(2), or (B)(3) of this section, shall impose an additional prison term of seven years upon the offender

that shall not be reduced pursuant to section 2929.20, section 2967.19, section 2967.193, or any other

provision of Chapter 2967. or Chapter 5120. of the Revised Code. If an offender is convicted of or

pleads guilty to two or more felonies that include, as an essential element, causing or attempting to

cause the death or physical harm to another and also is convicted of or pleads guilty to a specification

of the type described under division (B)(1)(f) of this section in connection with two or more of the

felonies of which the offender is convicted or to which the offender pleads guilty, the sentencing court

shall impose on the offender the prison term specified under division (B)(1)(f) of this section for each

of two of the specifications of which the offender is convicted or to which the offender pleads guilty and,

in its discretion, also may impose on the offender the prison term specified under that division for any

or all of the remaining specifications. If a court imposes an additional prison term on an offender under

division (B)(1)(f) of this section relative to an offense, the court shall not impose a prison term under

division (B)(1)(a) or (c) of this section relative to the same offense.

(g) If an offender is convicted of or pleads guilty to two or more felonies, if one or more of those felonies

are aggravatedmurder,murder, attempted aggravatedmurder, attemptedmurder, aggravated robbery,

felonious assault, or rape, and if the offender is convicted of or pleads guilty to a specification of the

type described under division (B)(1)(a) of this section in connection with two or more of the felonies,

the sentencing court shall impose on the offender the prison term specified under division (B)(1)(a) of

this section for each of the two most serious specifications of which the offender is convicted or to

which the offender pleads guilty and, in its discretion, also may impose on the offender the prison term

specified under that division for any or all of the remaining specifications.

(2) (a) If division (B)(2)(b) of this section does not apply, the court may impose on an offender, in

addition to the longest prison term authorized or required for the offense, an additional definite

prison term of one, two, three, four, five, six, seven, eight, nine, or ten years if all of the following

criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in section

2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offense of which the offender currently is convicted or to which the offender currently

pleads guilty is aggravated murder and the court does not impose a sentence of death or life

imprisonment without parole, murder, terrorism and the court does not impose a sentence of life

imprisonment without parole, any felony of the first degree that is an offense of violence and the court

does not impose a sentence of life imprisonment without parole, or any felony of the second degree

that is an offense of violence and the trier of fact finds that the offense involved an attempt to cause or

a threat to cause serious physical harm to a person or resulted in serious physical harm to a person.

(iii) The court imposes the longest prison term for the offense that is not life imprisonment without

parole.

(iv) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section

and, if applicable, division (B)(1) or (3) of this section are inadequate to punish the offender and protect

the public from future crime, because the applicable factors under section 2929.12 of the Revised

Code indicating a greater likelihood of recidivism outweigh the applicable factors under that section

indicating a lesser likelihood of recidivism.

(v) The court finds that the prison terms imposed pursuant to division (B)(2)(a)(iii) of this section

and, if applicable, division (B)(1) or (3) of this section are demeaning to the seriousness of the offense,
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because one or more of the factors under section 2929.12 of the Revised Code indicating that the

offender's conduct is more serious than conduct normally constituting the offense are present, and

they outweigh the applicable factors under that section indicating that the offender's conduct is less

serious than conduct normally constituting the offense.

(b) The court shall impose on an offender the longest prison term authorized or required for the

offense and shall impose on the offender an additional definite prison term of one, two, three,

four, five, six, seven, eight, nine, or ten years if all of the following criteria are met:

(i) The offender is convicted of or pleads guilty to a specification of the type described in

section 2941.149 of the Revised Code that the offender is a repeat violent offender.

(ii) The offender within the preceding twenty years has been convicted of or pleaded guilty

to three or more offenses described in division (CC)(1) of section 2929.01 of the Revised Code,

including all offenses described in that division of which the offender is convicted or to which the

offender pleads guilty in the current prosecution and all offenses described in that division of

which the offender previously has been convicted or to which the offender previously pleaded

guilty, whether prosecuted together or separately.

(iii) The offense or offenses of which the offender currently is convicted or to which the

offender currently pleads guilty is aggravated murder and the court does not impose a sentence

of death or life imprisonment without parole, murder, terrorism and the court does not impose a

sentence of life imprisonment without parole, any felony of the first degree that is an offense of

violence and the court does not impose a sentence of life imprisonment without parole, or any

felony of the second degree that is an offense of violence and the trier of fact finds that the offense

involved an attempt to cause or a threat to cause serious physical harm to a person or resulted in

serious physical harm to a person.

(c) For purposes of division (B)(2)(b) of this section, two ormore offenses committed at the same

time or as part of the same act or event shall be considered one offense, and that one offense

shall be the offense with the greatest penalty.

(d) A sentence imposed under division (B)(2)(a) or (b) of this section shall not be reduced

pursuant to section 2929.20, section 2967.19, or section 2967.193, or any other provision of

Chapter 2967. or Chapter 5120. of the Revised Code. The offender shall serve an additional

prison term imposed under this section consecutively to and prior to the prison term imposed

for the underlying offense.

(e) When imposing a sentence pursuant to division (B)(2)(a) or (b) of this section, the court shall

state its findings explaining the imposed sentence.

(3) Except when an offender commits a violation of section 2903.01 or 2907.02 of the Revised Code

and the penalty imposed for the violation is life imprisonment or commits a violation of section

2903.02 of the Revised Code, if the offender commits a violation of section 2925.03 or 2925.11 of

the Revised Code and that section classifies the offender as a major drug offender, if the offender

commits a felony violation of section 2925.02, 2925.04, 2925.05, 2925.36, 3719.07, 3719.08,

3719.16, 3719.161, 4729.37, or 4729.61, division (C) or (D) of section 3719.172, division (C) of

section 4729.51, or division (J) of section 4729.54 of the Revised Code that includes the sale,

offer to sell, or possession of a schedule I or II controlled substance, with the exception of

marihuana, and the court imposing sentence upon the offender finds that the offender is guilty of

a specification of the type described in section 2941.1410 of the Revised Code charging that the

offender is a major drug offender, if the court imposing sentence upon an offender for a felony

finds that the offender is guilty of corrupt activity with the most serious offense in the pattern of

corrupt activity being a felony of the first degree, or if the offender is guilty of an attempted violation

of section 2907.02 of the Revised Code and, had the offender completed the violation of section
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2907.02 of the Revised Code that was attempted, the offender would have been subject to a

sentence of life imprisonment or life imprisonment without parole for the violation of section

2907.02 of the Revised Code, the court shall impose upon the offender for the felony violation a

mandatory prison term of the maximum prison term prescribed for a felony of the first degree that,

subject to divisions (C) to (I) of section 2967.19 of the Revised Code, cannot be reduced pursuant

to section 2929.20, section 2967.19, or any other provision of Chapter 2967. or 5120. of the

Revised Code.

(4) If the offender is being sentenced for a third or fourth degree felony OVI offense under division

(G)(2) of section 2929.13 of the Revised Code, the sentencing court shall impose upon the

offender a mandatory prison term in accordance with that division. In addition to the mandatory

prison term, if the offender is being sentenced for a fourth degree felony OVI offense, the court,

notwithstanding division (A)(4) of this section, may sentence the offender to a definite prison term

of not less than six months and not more than thirty months, and if the offender is being sentenced

for a third degree felony OVI offense, the sentencing court may sentence the offender to an

additional prison term of any duration specified in division (A)(3) of this section. In either case, the

additional prison term imposed shall be reduced by the sixty or one hundred twenty days imposed

upon the offender as the mandatory prison term. The total of the additional prison term imposed

under division (B)(4) of this section plus the sixty or one hundred twenty days imposed as the

mandatory prison term shall equal a definite term in the range of six months to thirty months for a

fourth degree felony OVI offense and shall equal one of the authorized prison terms specified in

division (A)(3) of this section for a third degree felony OVI offense. If the court imposes an

additional prison term under division (B)(4) of this section, the offender shall serve the additional

prison term after the offender has served the mandatory prison term required for the offense. In

addition to the mandatory prison term or mandatory and additional prison term imposed as

described in division (B)(4) of this section, the court also may sentence the offender to a

community control sanction under section 2929.16 or 2929.17 of the Revised Code, but the

offender shall serve all of the prison terms so imposed prior to serving the community control

sanction.

If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of

section 2929.13 of the Revised Code and the court imposes a mandatory term of local incarceration,

the court may impose a prison term as described in division (A)(1) of that section.

(5) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of section

2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification of the type

described in section 2941.1414 of the Revised Code that charges that the victim of the offense is

a peace officer, as defined in section 2935.01 of the Revised Code, or an investigator of the

bureau of criminal identification and investigation, as defined in section 2903.11 of the Revised

Code, the court shall impose on the offender a prison term of five years. If a court imposes a prison

term on an offender under division (B)(5) of this section, the prison term, subject to divisions (C)

to (I) of section 2967.19 of the Revised Code, shall not be reduced pursuant to section 2929.20,

section 2967.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of

the Revised Code. A court shall not impose more than one prison term on an offender under

division (B)(5) of this section for felonies committed as part of the same act.

(6) If an offender is convicted of or pleads guilty to a violation of division (A)(1) or (2) of section

2903.06 of the Revised Code and also is convicted of or pleads guilty to a specification of the type

described in section 2941.1415 of the Revised Code that charges that the offender previously has

been convicted of or pleaded guilty to three or more violations of division (A) or (B) of section

4511.19 of the Revised Code or an equivalent offense, as defined in section 2941.1415 of the

Revised Code, or three or more violations of any combination of those divisions and offenses, the

court shall impose on the offender a prison term of three years. If a court imposes a prison term
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on an offender under division (B)(6) of this section, the prison term, subject to divisions (C) to (I)

of section 2967.19 of the RevisedCode, shall not be reduced pursuant to section 2929.20, section

2967.19, section 2967.193, or any other provision of Chapter 2967. or Chapter 5120. of the

Revised Code. A court shall not impose more than one prison term on an offender under division

(B)(6) of this section for felonies committed as part of the same act.

(7) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2905.01, 2905.02,

2907.21, 2907.22, or 2923.32, division (A)(1) or (2) of section 2907.323, or division (B)(1), (2), (3),

(4), or (5) of section 2919.22 of the Revised Code and also is convicted of or pleads guilty to a

specification of the type described in section 2941.1422 of the Revised Code that charges that the

offender knowingly committed the offense in furtherance of human trafficking, the court shall

impose on the offender a mandatory prison term that is one of the following:

(i) If the offense is a felony of the first degree, a definite prison term of not less than five years

and not greater than ten years;

(ii) If the offense is a felony of the second or third degree, a definite prison term of not less than

three years and not greater than the maximum prison term allowed for the offense by division (A) of

section 2929.14 of the Revised Code;

(iii) If the offense is a felony of the fourth or fifth degree, a definite prison term that is themaximum

prison term allowed for the offense by division (A) of section 2929.14 of the Revised Code.

(b) Subject to divisions (C) to (I) of section 2967.19 of the Revised Code, the prison term

imposed under division (B)(7)(a) of this section shall not be reduced pursuant to section

2929.20, section 2967.19, section 2967.193, or any other provision of Chapter 2967. of the

Revised Code. A court shall not impose more than one prison term on an offender under

division (B)(7)(a) of this section for felonies committed as part of the same act, scheme, or

plan.

(8) If an offender is convicted of or pleads guilty to a felony violation of section 2903.11, 2903.12, or

2903.13 of the Revised Code and also is convicted of or pleads guilty to a specification of the type

described in section 2941.1423 of the Revised Code that charges that the victim of the violation

was a woman whom the offender knew was pregnant at the time of the violation, notwithstanding

the range of prison terms prescribed in division (A) of this section for felonies of the same degree

as the violation, the court shall impose on the offender a mandatory prison term that is either a

definite prison term of six months or one of the prison terms prescribed in section 2929.14 of the

Revised Code for felonies of the same degree as the violation.

(C) (1) (a) Subject to division (C)(1)(b) of this section, if a mandatory prison term is imposed upon an offender

pursuant to division (B)(1)(a) of this section for having a firearm on or about the offender's person or under

the offender's control while committing a felony, if a mandatory prison term is imposed upon an offender

pursuant to division (B)(1)(c) of this section for committing a felony specified in that division by discharging

a firearm from a motor vehicle, or if both types of mandatory prison terms are imposed, the offender shall

serve any mandatory prison term imposed under either division consecutively to any other mandatory

prison term imposed under either division or under division (B)(1)(d) of this section, consecutively to and

prior to any prison term imposed for the underlying felony pursuant to division (A), (B)(2), or (B)(3) of this

section or any other section of the Revised Code, and consecutively to any other prison term or mandatory

prison term previously or subsequently imposed upon the offender.

(b) If a mandatory prison term is imposed upon an offender pursuant to division (B)(1)(d) of this section

for wearing or carrying body armor while committing an offense of violence that is a felony, the offender

shall serve themandatory term so imposed consecutively to any othermandatory prison term imposed

under that division or under division (B)(1)(a) or (c) of this section, consecutively to and prior to any

prison term imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any
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other section of the Revised Code, and consecutively to any other prison term or mandatory prison

term previously or subsequently imposed upon the offender.

(c) If amandatory prison term is imposed upon an offender pursuant to division (B)(1)(f) of this section, the

offender shall serve the mandatory prison term so imposed consecutively to and prior to any prison

term imposed for the underlying felony under division (A), (B)(2), or (B)(3) of this section or any other

section of the Revised Code, and consecutively to any other prison term or mandatory prison term

previously or subsequently imposed upon the offender.

(d) If amandatory prison term is imposed upon an offender pursuant to division (B)(7) or (8) of this section,

the offender shall serve the mandatory prison term so imposed consecutively to any other mandatory

prison term imposed under that division or under any other provision of law and consecutively to any

other prison term or mandatory prison term previously or subsequently imposed upon the offender.

(2) If an offender who is an inmate in a jail, prison, or other residential detention facility violates

section 2917.02, 2917.03, or 2921.35 of the Revised Code or division (A)(1) or (2) of section

2921.34 of the Revised Code, if an offender who is under detention at a detention facility commits

a felony violation of section 2923.131 of the Revised Code, or if an offender who is an inmate in

a jail, prison, or other residential detention facility or is under detention at a detention facility

commits another felony while the offender is an escapee in violation of division (A)(1) or (2) of

section 2921.34 of the Revised Code, any prison term imposed upon the offender for one of those

violations shall be served by the offender consecutively to the prison term or term of imprisonment

the offender was serving when the offender committed that offense and to any other prison term

previously or subsequently imposed upon the offender.

(3) If a prison term is imposed for a violation of division (B) of section 2911.01 of the Revised Code,

a violation of division (A) of section 2913.02 of the Revised Code in which the stolen property is

a firearm or dangerous ordnance, or a felony violation of division (B) of section 2921.331 of the

Revised Code, the offender shall serve that prison term consecutively to any other prison term or

mandatory prison term previously or subsequently imposed upon the offender.

(4) If multiple prison terms are imposed on an offender for convictions of multiple offenses, the court

may require the offender to serve the prison terms consecutively if the court finds that the

consecutive service is necessary to protect the public from future crime or to punish the offender

and that consecutive sentences are not disproportionate to the seriousness of the offender's

conduct and to the danger the offender poses to the public, and if the court also finds any of the

following:

(a) The offender committed one or more of the multiple offenses while the offender was awaiting

trial or sentencing, was under a sanction imposed pursuant to section 2929.16, 2929.17, or

2929.18 of the Revised Code, or was under post-release control for a prior offense.

(b) At least two of the multiple offenses were committed as part of one or more courses of

conduct, and the harm caused by two or more of the multiple offenses so committed was so

great or unusual that no single prison term for any of the offenses committed as part of any

of the courses of conduct adequately reflects the seriousness of the offender's conduct.

(c) The offender's history of criminal conduct demonstrates that consecutive sentences are

necessary to protect the public from future crime by the offender.

(5) If a mandatory prison term is imposed upon an offender pursuant to division (B)(5) or (6) of this

section, the offender shall serve the mandatory prison term consecutively to and prior to any

prison term imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of the

Revised Code pursuant to division (A) of this section or section 2929.142 of the Revised Code. If

a mandatory prison term is imposed upon an offender pursuant to division (B)(5) of this section,

and if amandatory prison term also is imposed upon the offender pursuant to division (B)(6) of this

section in relation to the same violation, the offender shall serve the mandatory prison term
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imposed pursuant to division (B)(5) of this section consecutively to and prior to the mandatory

prison term imposed pursuant to division (B)(6) of this section and consecutively to and prior to

any prison term imposed for the underlying violation of division (A)(1) or (2) of section 2903.06 of

the RevisedCode pursuant to division (A) of this section or section 2929.142 of the RevisedCode.

(6) When consecutive prison terms are imposed pursuant to division (C)(1), (2), (3), (4), or (5) or

division (H)(1) or (2) of this section, the term to be served is the aggregate of all of the terms so

imposed.

(D)

(1) If a court imposes a prison term for a felony of the first degree, for a felony of the second degree, for

a felony sex offense, or for a felony of the third degree that is not a felony sex offense and in the

commission of which the offender caused or threatened to cause physical harm to a person, it shall

include in the sentence a requirement that the offender be subject to a period of post-release control

after the offender's release from imprisonment, in accordance with that division. If a court imposes a

sentence including a prison term of a type described in this division on or after July 11, 2006, the failure

of a court to include a post-release control requirement in the sentence pursuant to this division does

not negate, limit, or otherwise affect the mandatory period of post-release control that is required for

the offender under division (B) of section 2967.28 of the Revised Code. Section 2929.191 of the

Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of

a type described in this division and failed to include in the sentence pursuant to this division a

statement regarding post-release control.

(2) If a court imposes a prison term for a felony of the third, fourth, or fifth degree that is not subject to

division (D)(1) of this section, it shall include in the sentence a requirement that the offender be subject

to a period of post-release control after the offender's release from imprisonment, in accordance with

that division, if the parole board determines that a period of post-release control is necessary. Section

2929.191 of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including

a prison term of a type described in this division and failed to include in the sentence pursuant to this

division a statement regarding post-release control.

(E) The court shall impose sentence upon the offender in accordance with section 2971.03 of the Revised

Code, and Chapter 2971. of the Revised Code applies regarding the prison term or term of life

imprisonment without parole imposed upon the offender and the service of that term of imprisonment if any

of the following apply:

(1) Aperson is convicted of or pleads guilty to a violent sex offense or a designated homicide, assault, or

kidnapping offense, and, in relation to that offense, the offender is adjudicated a sexually violent

predator.

(2) A person is convicted of or pleads guilty to a violation of division (A)(1)(b) of section 2907.02 of the

Revised Code committed on or after January 2, 2007, and either the court does not impose a sentence

of life without parole when authorized pursuant to division (B) of section 2907.02 of the Revised Code,

or division (B) of section 2907.02 of the Revised Code provides that the court shall not sentence the

offender pursuant to section 2971.03 of the Revised Code.

(3) Aperson is convicted of or pleads guilty to attempted rape committed on or after January 2, 2007, and

a specification of the type described in section 2941.1418, 2941.1419, or 2941.1420 of the Revised

Code.

(4) A person is convicted of or pleads guilty to a violation of section 2905.01 of the Revised Code

committed on or after January 1, 2008, and that section requires the court to sentence the offender

pursuant to section 2971.03 of the Revised Code.

(5) Aperson is convicted of or pleads guilty to aggravated murder committed on or after January 1, 2008,

and division (A)(2)(b)(ii) of section 2929.022, division (A)(1)(e), (C)(1)(a)(v), (C)(2)(a)(ii), (D)(2)(b),
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(D)(3)(a)(iv), or (E)(1)(d) of section 2929.03, or division (A) or (B) of section 2929.06 of the Revised

Code requires the court to sentence the offender pursuant to division (B)(3) of section 2971.03 of the

Revised Code.

(6) Aperson is convicted of or pleads guilty to murder committed on or after January 1, 2008, and division

(B)(2) of section 2929.02 of the Revised Code requires the court to sentence the offender pursuant to

section 2971.03 of the Revised Code.

(F) If a person who has been convicted of or pleaded guilty to a felony is sentenced to a prison term or term

of imprisonment under this section, sections 2929.02 to 2929.06 of theRevised Code, section 2929.142 of

the Revised Code, section 2971.03 of the Revised Code, or any other provision of law, section 5120.163

of the Revised Code applies regarding the person while the person is confined in a state correctional

institution.

(G) If an offender who is convicted of or pleads guilty to a felony that is an offense of violence also is convicted

of or pleads guilty to a specification of the type described in section 2941.142 of the Revised Code that

charges the offender with having committed the felony while participating in a criminal gang, the court shall

impose upon the offender an additional prison term of one, two, or three years.

(H)

(1) If an offender who is convicted of or pleads guilty to aggravated murder, murder, or a felony of the first,

second, or third degree that is an offense of violence also is convicted of or pleads guilty to a

specification of the type described in section 2941.143 of the Revised Code that charges the offender

with having committed the offense in a school safety zone or towards a person in a school safety zone,

the court shall impose upon the offender an additional prison term of two years. The offender shall

serve the additional two years consecutively to and prior to the prison term imposed for the underlying

offense.

(2) (a) If an offender is convicted of or pleads guilty to a felony violation of section 2907.22, 2907.24,

2907.241, or 2907.25 of the Revised Code and to a specification of the type described in section

2941.1421 of the Revised Code and if the court imposes a prison term on the offender for the felony

violation, the court may impose upon the offender an additional prison term as follows:

(i) Subject to division (H)(2)(a)(ii) of this section, an additional prison term of one, two, three, four,

five, or six months;

(ii) If the offender previously has been convicted of or pleaded guilty to one or more felony or

misdemeanor violations of section 2907.22, 2907.23, 2907.24, 2907.241, or 2907.25 of the Revised Code

and also was convicted of or pleaded guilty to a specification of the type described in section 2941.1421 of

the Revised Code regarding one or more of those violations, an additional prison term of one, two, three,

four, five, six, seven, eight, nine, ten, eleven, or twelve months.

(b) In lieu of imposing an additional prison term under division (H)(2)(a) of this section, the court may

directly impose on the offender a sanction that requires the offender to wear a real-time

processing, continual tracking electronic monitoring device during the period of time specified by

the court. The period of time specified by the court shall equal the duration of an additional prison

term that the court could have imposed upon the offender under division (H)(2)(a) of this section.

A sanction imposed under this division shall commence on the date specified by the court,

provided that the sanction shall not commence until after the offender has served the prison term

imposed for the felony violation of section 2907.22, 2907.24, 2907.241, or 2907.25 of the Revised

Code and any residential sanction imposed for the violation under section 2929.16 of the Revised

Code. A sanction imposed under this division shall be considered to be a community control

sanction for purposes of section 2929.15 of the Revised Code, and all provisions of the Revised

Code that pertain to community control sanctions shall apply to a sanction imposed under this

division, except to the extent that they would by their nature be clearly inapplicable. The offender
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shall pay all costs associated with a sanction imposed under this division, including the cost of the

use of the monitoring device.

(I) At the time of sentencing, the court may recommend the offender for placement in a program of shock

incarceration under section 5120.031 of the Revised Code or for placement in an intensive program prison

under section 5120.032 of the Revised Code, disapprove placement of the offender in a program of shock

incarceration or an intensive program prison of that nature, or make no recommendation on placement of

the offender. In no case shall the department of rehabilitation and correction place the offender in a program

or prison of that nature unless the department determines as specified in section 5120.031 or 5120.032 of

the Revised Code, whichever is applicable, that the offender is eligible for the placement.

If the court disapproves placement of the offender in a program or prison of that nature, the department of

rehabilitation and correction shall not place the offender in any program of shock incarceration or intensive

program prison.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive

program prison, and if the offender is subsequently placed in the recommended program or prison, the

department shall notify the court of the placement and shall include with the notice a brief description of the

placement.

If the court recommends placement of the offender in a program of shock incarceration or in an intensive

program prison and the department does not subsequently place the offender in the recommended program or

prison, the department shall send a notice to the court indicating why the offender was not placed in the

recommended program or prison.

If the court does not make a recommendation under this division with respect to an offender and if the

department determines as specified in section 5120.031 or 5120.032 of the Revised Code, whichever is

applicable, that the offender is eligible for placement in a program or prison of that nature, the department shall

screen the offender and determine if there is an available program of shock incarceration or an intensive

program prison for which the offender is suited. If there is an available program of shock incarceration or an

intensive program prison for which the offender is suited, the department shall notify the court of the proposed

placement of the offender as specified in section 5120.031 or 5120.032 of the Revised Code and shall include

with the notice a brief description of the placement. The court shall have ten days from receipt of the notice to

disapprove the placement.

(J) If a person is convicted of or pleads guilty to aggravated vehicular homicide in violation of division (A)(1) of

section 2903.06 of the Revised Code and division (B)(2)(c) of that section applies, the person shall be

sentenced pursuant to section 2929.142 of the Revised Code.
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