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INTRODUCTION

In accepting jurisdiction over this appeal, a majority of this Court determined that the
issues presented herein are ones of public or great general interest. The arguments contained in
the parties’ briefing confirms this determination. The decision of the Eighth District Court of
Appeals will impact hundreds of thousands, if not millions, of utility poles in each of Ohio’s
1,308 townships in addition to the rights of the utilities that placed such poles. Moreover, the
Eighth District’s decision removes any obligation for Ohio’s governmental officials to act with
the certainty, formality, and due process that all citizens of Ohio deserve and expect.

LAW AND ARGUMENT

This Court exercised jurisdiction with respect to a question of statutory interpretation:
whether legislative action is required to affect the permission granted to utilities under R.C. §
4931.03 to maintain poles in unincorporated townships. As with any other question of statutory
interpretation, this is a question of law. (See Cincinnati Ins. Co. v. DTJ Enters., 143 Ohio St.3d
197, 2015-Ohio-843, 36 N.E.3d 122, 1 21). Appellees’ references to various findings of the jury
on different issues at trial have no bearing on the legal question before this Court. This legal
question is of public and great general interest because it relates to the uncertainty that results
from the Eighth District Court of Appeals’ decision and the inability for interested parties in each
of Ohio’s 1,308 townships to rely on the language of the Ohio Revised Code and this Court’s
rulings. The impact of the Eighth District’s refusal to obey this Court’s prior rulings and follow
the plain language of the Ohio Revised Code is significant and far-reaching. These interests
remain as true today as they did on the day that Appellants filed their Memorandum in Support

of Jurisdiction.



This appeal turns on an issue of fundamental importance to Ohio jurisprudence: Can a
court, or a jury, disregard the plain language of the Revised Code enacted by the duly elected
representatives of the people? This Court should answer that question with a resounding “no”
and do now what the trial court should have done: apply the binding precedent of Turner v. Ohio
Bell Telephone Co., 118 Ohio St.3d 215, 2008-Ohio-2010, 887 N.E.2d 1158, and enter judgment
for Appellants.

The Revised Code is clear. An electric utility may place its equipment in the right of way
in the unincorporated territory of an Ohio Township. (R.C. 8 4931.03(A)). That statutory
permission is subject to enumerated statutes (none of which any party has suggested applies
here) and “any other applicable law...requiring approval...of the county engineer...” (R.C. 8
4931.03(B)). Appellants Reply in Support of its Merits Brief demonstrates that none of the
statutes that Appellees and their amici say constitutes such a law is even remotely “applicable”
here. They have nothing to do with the installation of a utility pole in the unincorporated
territory of an Ohio township. These statutes do not allow anyone to deny an electric utility the
legislatively granted permission to place its equipment. If this Court allows the application of
these, or any other, irrelevant statutes or inapplicable guidelines to write out of the Revised Code
the authority clearly granted by the General Assembly, Ohio will no longer be governed by the
rule of law, but by the rule of whimsy.

Moreover, in keeping with the litany of misstatements in Appellees’ Response to
Appellants’ Merit Brief, Appellees once again twist the substance of Appellants’ appeal by
suggesting that this appeal only involves issues regarding the “sufficiency of evidence” and that
Appellants are “asking this Court to revisit the jury’s finding that it was not immunized by

Turner.” (Motion to Dismiss at 1-2). Neither of these statements is true. Appellants’
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Proposition of Law No. 1,> which a majority of this Court accepted for jurisdiction, makes clear
that the focus of this appeal is an analysis of the plain language of R.C. § 4931.03 as it relates to
this Court’s prior decision in Turner. This Proposition of Law does not require any
consideration of evidence presented at trial except to rebut Appellees’ inaccurate claims that,
unlike in Toledo Edison Co. v. Bd. of Defiance Cty. Commrs., 2013-Ohio-5374, 4 N.E.3d 458
(3rd Dist.), some public authority passed a law limiting the statutory permission granted to CEIl
to install the utility pole at issue (the “Pole™).

The appeal is not about, as Appellees claim, a question of whether CEI had the necessary
permission to maintain the Pole in the location in which it was installed sixty years prior, but
instead whether the “any necessary permission” element of the Turner test is satisfied by the
plain language of R.C. § 4931.03 absent any law or ordinance that a public authority passed to
limit the statutory permission. This analysis is purely legal and therefore it is appropriate and
necessary for this Court to consider the impact on Ohio’s many utilities and 1,308 townships of
the Eighth District’s misapplication of long-standing Ohio law. If the Eighth District’s ruling is
permitted to stand, it will turn Ohio law on its head and impose an extraordinary burden and
expense on all local governmental authorities and utilities in Ohio. They will need to determine
which poles that are located within a township still have permission to remain in place in light of
the Eighth District’s modified standard allowing not only formally enacted laws and ordinances,
but informal suggestions or requests, to revoke existing statutory permission. Such a result
cannot stand, and it is critical for the Court to review the issues presented in this appeal and clear

up the confusion created by the Eighth District Court of Appeals’ decision below.

! Proposition of Law No. 1 reads: “The statutory permission granted to utilities by R.C. 4931.03
to maintain poles in the unincorporated area of an Ohio township satisfies the ‘any necessary
permission’ requirement of Turner absent legislative action by a governing public authority to
revoke or cancel the statutory permission.”
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CONCLUSION
The Proposition of Law presented in this appeal requires this Court’s review and analysis
in order to resolve matters that are of public and great general interest, which the Court has
already recognized by accepting jurisdiction over this appeal. This Court should deny
Appellees’ Motion to Dismiss Appeal as Improvidently Accepted and allow the appeal to
proceed to conclusion after consideration of Appellants’ arguments on appeal.
Respectfully submitted,

[s/ Thomas I. Michals
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