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STATEMENT OF FACTS

This case arises out of the hospitalization of Jessica M. Jacobson from April 18, 2001
through May 30, 2001 at Akron Children’s Hospital (“Children’s Hospital”) and Co-Defendant-
Appellant Cleveland Clinic Children’s Hospital for Rehabilitation (“CCCHR”) and her
subsequent release to her maternal uncle from May 30, 2001 to July 6, 2001. Jacobson was 2
minor child at the time of these events. Co-Defendant-Appellant Ellen Kaforey was the court-
appointed conservator for Jacobson.

According to Jacobson’s Complaint, Kaforey allegedly knowingly exceeded her authority
as conservator and interfered with the parental rights of Jacobson’s mother during Jacobson’s
2001 hospitalization." Jacobson alleged that Kaforey, Children’s Hospital, and CCCHR kept
Jacobson and her mother apart against their will and authority.

Almost eleven years later, on September 18, 2012, Jacobson filed a four-count Complaint
against several Defendants, including Children’s Hospital. In the First Cause of Action,
Jacobson asserted a civil claim pursuant to R.C. 2307.50 for an alleged interference with a
parental or guardianship interest. In the Second through Fourth Causes of Action, Jacobson
sought civil damages pursuant to R.C. 2307.60 for violations of certain criminal statutes,
including unlawful restraint (R.C. 2905.03), kidnapping (R.C. 2905.01), and criminal child
enticement (R.C. 2905.05), though the record is devoid of any evidence or suggestion that
criminal charges were ever filed against any individual or entity arising out of Jacobson’s 2001

hospitalization and the ensuing events.

! Jessica Jacobson was originally the named pro-se Plaintiff in the Complaint. During the appeal, Gary Kirsch, her
stepfather and legal guardian, was substituted as the Plaintiff because Jacobson was deemed by the Probate Court to
be incompetent.
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On October 12, 2012, Children’s Hospital moved to dismiss Plaintiff’s Complaint for
failure to state a claim upon which relief can be granted. After subsequent briefing by all parties,
the Trial Court granted Children’s Hospital Motion on April 19, 2013 on the bases that:

1. R.C. 2307.50 provides the class of claimants as: “the parents, parent who is

the residential parent and legal custodian, parent who is not the residential
parent and legal custodian, guardian or other custodian may maintain a civil
action” for deprivation of a parental guardianship interest in the minor that is a
victim of a child stealing crime. As Jacobson was/is not her own parent,
custodian, or guardian, she cannot seek recovery under this particular
provision.

2. Civil actions may not be brought upon an alleged violation of a criminal
statute. The criminal statutes for unlawful restraint, criminal kidnapping, and
criminal child stealing are no exception to this rule.

(Appx. 70).

On May 8, 2013, Jacobson filed a Notice of Appeal to the Ninth District Court of
Appeals. Jacobson asserted nine assignments of error on appeal. Pertinent to the issue before
this Court, Jacobson argued in her fourth assignment of error that R.C. 2307.60 independently
creates civil claims for damages arising out of criminal acts and that, consequently, she was
entitled to recover civil damages for violations of certain criminal statutes.

On June 30, 2015, the Ninth District issued its Decision and Journal Entry. While
overruling or declining to address eight of Jacobson’s nine assignments of error, the Ninth
District sustained Plaintiff’s fourth assignment of error. The Ninth District erroneously held
“that the current version of R.C. 2307.60 independently authorizes a civil action for damages
from violations of criminal acts” and that “the trial court erred in dismissing Ms. Jacobson’s
second, third, and fourth claims for relief on the basis that she cannot use R.C. 2307.60 to state a

cause of action for damages arising from the specifically enumerated criminal acts.” (Appx. 15).

In essence, the Ninth District improperly held that R.C. 2307.60 permits plaintiffs to plead



violations of all criminal statutes as civil causes of action in civil cases and, therefore, Jacobson
could plead a civil cause of action for unlawful restraint, kidnapping, and criminal child
enticement by merely citing to these criminal statutes alongside R.C. 2307.60.

Of importance, the Dissent correctly stated that the Ninth District’s Decision has
unwieldy case management ramifications. By creating civil causes of actions based purely upon
violations of criminal statutes, defendants will have no notice of the civil cause of action they
must defend against—the criminal statute or a similar civil counterpart. (Appx. 21). In addition,
it is unclear as to how a plaintiff will prove their case or a court draft jury instructions for a claim
that has not been identified. (Appx. 21). The Dissent also pointed out that these new quasi
criminal-civil claims will run afoul of statutory schemes for relief, (Appx. 21). For example,
while there is a specific statutory scheme by which to recover damages for wrongful death,
plaintiffs can now theoretically recover civil damages for murder, leading to duplicative
litigation. (Appx. 22).

On August 6, 2015, the Ninth District acknowledged that its Decision needed this Court’s
review and guidance and certified a conflict with the Third, Fifth, and Tenth District Courts of
Appeals. (Appx. 5). The Ninth District explicitly held:

Upon review, we conclude that a conflict exists between this Court’s judgment

and the judgments in Groves v. Groves, 10th Dist. Franklin No. 09AP-1107,

2010-Ohio-4515, Edwards v. Madison Twp., 10th Dist. Franklin No. 97APE06-

819, 1997 WL 746415 (Nov. 25, 1997), McNichols v. Rennicker, 5th Dist.

Tuscarawas No. 2002 AP 040026, 2002-Ohio-7215, and Applegate v. Weadock,

3rd Dist. Auglaize No. 2-95-24, 1995 WL 705214 (Nov. 30, 1995).

Further, given that there is also language in other recent cases that could be read

to suggest that the current version of R.C. 2307.60 independently authorizes a

civil action for damages caused by criminal acts, see, e.g., Cartwright v. Batner,

2d Dist. Montgomery No. 25938, 2014-Ohio-2995, 9 88-97, we conclude [t]he

conflict in these cases should be resolved. Accordingly, we certify the following
question:



Does the current version of R.C. 2307.60 independently authorize
a civil action for damages caused by criminal acts, unless
otherwise prohibited by law?

(Appx. 6).

This Court accepted jurisdiction based upon the certified conflict. The issue before this
Court is:

DOES THE CURRENT VERSION OF R.C. 2307.60 INDEPENDENTLY

AUTHORIZE A CIVIL ACTION FOR DAMAGES CAUSED BY

CRIMINAL ACTS, UNLESS OTHERWISE PROHIBITED BY LAW?

ARGUMENT

PROPOSITION OF LAW NO. 1: REVISED CODE 2307.60 DOES NOT

INDEPENDENTLY AUTHORIZE A CIVIL ACTION FOR VIOLATIONS

OF ALL CRIMINAL STATUTES BASED ON THE PLEADING OF A

CRIMINAL STATUTE IN A CIVIL COMPLAINT, BUT MERELY

CODIFIES THE COMMON LAW PRINCIPLE THAT A CIVIL ACTION

IS NOT AUTOMATICALLY MERGED INTO A CRIMINAL

PROCEEDING.

It is undisputed that the common law holds that civil actions exist for damages caused by
criminal acts. It is further undisputed that R.C. 2307.60 states that civil actions exist for damages
caused by criminal acts. And while the Ninth District seemingly appears to espouse this
principle on the face of its Decision, the effect of the Ninth District’s decision is to drastically
exceed the express language and scope of R.C. 2307.60.2

Plaintiff is attempting to recover civil damages for alleged violations of the criminal
statutes for unlawful restraint, criminal kidnapping, and criminal child enticement. A proper

application of R.C. 2307.60, based upon the simple principle above, is to permit Plaintiff to plead

the civil equivalent of unlawful restraint, criminal kidnapping, and criminal child enticement in a

% See 921 of Decision and Journal Entry at Appx. 15 (“We hold that the current version of R.C. 2307.60
independently authorizes a civil action for damages from violations of criminal acts.”)
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civil complaint—if Plaintiff has suffered any damages to person or property. As R.C. 2307.60
states, a civil action exists for the underlying criminal act if there are damages.

However, an improper application of R.C. 2307.60—and the one the Ninth District in
effect endorses—is to now allow a plaintiff to baldly plead a violation of the criminal statutes of
unlawful restraint, criminal kidnapping, and criminal child enticement in a civil complaint;
require a trial court and defendants to address both the elements of the criminal statute and
concetvably the elements of any civil claims they hypothesize may be related; and then guess
whether there are any damages. (Note that the criminal system does not require damages, unlike
the civil system).

The Ninth District, while correctly citing the language of R.C. 2307.60, incorrectly
applies R.C. 2307.60 from a procedural standpoint in a manner that far exceeds the scope of the
express language in R.C. 2307.60. Revised Code 2307.60(A)(1) provides:

Anyone injured in person or property by a criminal act has, and may recover full

damages in, a civil action unless specifically excepted by the law, may recover the

cost of maintaining the civil action, and attorney’s fees if authorized by any

provision of the Rules of Civil Procedure or another section of the Revised Code

or under the common law of this State, and may recover punitive or exemplary

damages if authorized by R.C. §2315.21 or another section of the Revised Code.
(Emphasis added).

Revised Code 2307.60 does not read: “Anyone injured in person or property by a
criminal act has, and may recover damages in, a civil action by pleading and proving the
elements of a criminal statute. . .” And contrary to the Ninth District’s holding, R.C. 2307.60
does not state that it, in and of itself, is the substantive civil vehicle that may be used to plead a

civil claim for a violation of all criminal statutes. Finally, nowhere does R.C. 2307.60 state that

a plaintiff may plead R.C. 2307.60, along with a criminal statute, as a civil claim.



The statute only states that anyone injured by a criminal “act” may recover damages in a
civil action. Based upon the plain language of R.C. 2307.60, this provision is simply a
codification of the Ohio common law rule that a civil action is not merged into the criminal
prosecution for the criminal act. R.C. 2307.60 merely confirms that an underlying criminal act
may give rise to both a criminal prosecution and a civil cause of action.

In this case, the Trial Court properly dismissed Plaintiff’s claims based upon the criminal
statutes on the fundamental, legal basis that civil claims cannot be pled under alleged violations
of criminal statutes absent an express provision. (Appx. 70). However, the Ninth District
erroneously misinterpreted R.C. 2307.60 to allow this new means for pleading a civil claim.
Under the Ninth District’s holding, plaintiffs may now plead murder, rape, and drug trafficking,
for example, as civil claims, so long as R.C. 2307.60 is invoked in the complaint. This analytical
leap goes well beyond what is authorized by the plain language of R.C. 2307.60.

A. R.C. 2307.60 aunthorizes an independent civil cause of action based

upon a violation of a criminal statute under limited circumstances
expressly codified in statutes.

It is only in limited circumstances that R.C. 2307.60 can serve as the basis for an
independent civil cause of action for a violation of a criminal statute. However, it is important to
note that the statutes expressly state as such. For example, in R.C. 2307.61(A), the statute
immediately following R.C. 2307.60, it states:

(A) If a property owner brings a civil action pursuant to division (A) of section

2307.60 of the Revised Code to recover damages from any person who willfully

damages the owner’s property or who commits a theft offense, as defined in

section 2913.01 of the Revised Code, involving the owner’s property, the property
owner may recover as follows: . . .

And then, R.C. 2307.611, the next statute in the sequence states:

A person who brings a civil action pursuant to division (A) of section 2307.60 of
the Revised Code to recover damages from any person who caused injury to
person or property by a violation of division (B), (D), or (E) of section 2913.49

6



[identity fraud] of the Revised Code may recover damages up to five thousand
dollars for each violation or three times the amount of actual damages, whichever
is greater, and reasonable attorney’s fees.

The statutes in this immediate sequence and other portions of the Ohio Revised Code
follow the same template: they expressly state that R.C. 2307.60 may be used in order to bring a
civil action based upon a violation of a specific criminal statute. See also, e.g., R.C. 2307.62
(action by cable television owner or operator to recover damages). Notably, these statutes all set
forth a statutory framework for the recovery of monetary damages, which forms a link between
the criminal and civil systems.

The majority of criminal statutes cannot and were not transposed in this manner. The
criminal statutes for unlawful restraint, criminal kidnapping, and criminal child enticement
contain no provision stating that a civil cause of action may be brought pursuant to R.C.
2307.60—even though the General Assembly is clearly capable of adding such a provision as it
did in the instance of theft, identity fraud, and cable television actions. There is no statutory
framework provided for the recovery of monetary damages for unlawful restraint, criminal
kidnapping, and criminal child enticement which would bridge the gap between the criminal and
civil system. Therefore, Plaintiff in this case cannot recover civil damages for alleged violations
of these criminal statutes pursuant to R.C. 2307.60.

Even where there is an express statutory framework of civil recovery for violation of a
criminal statute, the defendant must have been convicted of a crime. See, e.g., Tri State
Computer Exchange, Inc. v. Burt, 1st Dist. No. C-020345, 2003-Ohio-3197, § 23 (appellate court
affirmed the trial court’s dismissal of plaintiff’s R.C. 2307.60 claim because plaintiff’s complaint
failed to allege that defendants had been convicted of any crime); Cook v. Criminger, 9th Dist.
No. 22313, 2005-Ohio-1949, 15 (“it was not appropriate for appellant to bring claims for civil

damages premised upon alleged violations of criminal statutes. . . Further, appellant’s reliance
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on R.C. Chapter 2307 is misplaced, as there is no evidence that appellees were ever charged, let
alone convicted, of the criminal acts alleged by appellant™). In this case, the record contains no
suggestion or evidence that the defendants were ever charged or convicted of any crime. As
such, even if there were some express statutory framework permitting the recovery of civil
damages for unlawful restraint, criminal kidnapping, and criminal child enticement, Plaintiff
would not be able to recover any damages.

The General Assembly’s omission of R.C. 2307.60 from the majority of criminal statutes
is a clear limitation on the scope of R.C. 2307.60. While some criminal statutes can easily be
transposed into a civil action, others cannot. This is supported by longstanding Ohio state and

federal law.

B. Ohio state and federal courts have consistently held that R.C. 2307.60
(formerly R.C. 1.16) does not independently establish a civil cause of
action for violations of all criminal statutes.

Courts across the State of Ohio have collectively held that R.C. 2307.60, formerly R.C.

1.16, does not broadly establish a civil cause of action.

Second Appellate District

© Duer v. Henderson, 2d Dist. No. 2009 CA 15, 2009-Ohio-6815,  72: “While
R.C. 2917.01 criminalizes ‘inciting to violence,” we agree with the trial court that
Ohio does not recognize the civil tort of ‘incitement to imminent lawless action,’ .
. . We have previously determined that R.C. 2307.60 is a jurisdictional statute
permitting a court to grant relief to individuals injured by a crime.” (Internal
citations omitted).

o Collins v. Nat’l City Bank, 2d Dist. No. 19884, 2003-Ohio-6893, 9 46: “The trial
court dismissed this claim [R.C. 2370.60 claim for violation of criminal and
banking codes] for failure to state a claim upon which relief can be granted. We
agree. R.C. 2307.60 creates no actionable prohibition, being only a jurisdictional
statute allowing the court to grant relief to persons who are injured by a criminal
act. R.C. 2307.60 is not a substantive provision.”




Third Appellate District

© Shaw v. Bretz, 3d Dist. No. 9-13-31, 2014-Ohio-3672, ] 41: “Neither does R.C,
2307.60, authorize a civil claim for tampering with records. The statute allows
for ‘a civil action’ for damages resulting from the crime.” (Emphasis in original).

o Applegate v. Weadock, 3d Dist. No. 2-95-24, 1995 WL 705214, *3 (Nov. 30,
1995): “R.C. 2307.60 does not create a separate cause of action. A separate cause
of action must be available before this section is invoked. . . Since no separate
cause of action is available, there is no recovery pursuant to R.C. 2307.60 for
appellant.”

Fifth Appellate District

© Simpkins v. Grace Brethren Church of Del., 16 N.E.3d 687, 2014-0Ohio-3465,
98 (5th Dist.): “R.C. 2307.60 does not establish a separate cause of action and is
simply a codification of the Ohio common law rule that a civil action is not
merged into a criminal prosecution for the same acts that form the basis for the
civil action.” (Internal citations omitted).

© McNichols v. Rennicker, 5th Dist. No. 2002 AP 04 0026, 2002-Ohio-7215, 9 17:
“[Revised Code 2307.60] is only a codification of the common law in Ohio that a
civil action is not merged in a criminal prosecution which arose from the same act
or acts. But, a separate civil cause of action must be available to bring a civil
claim based upon a criminal act.” (Internal citations omitted).

Sixth Appellate District

© Guardianship of Newcomb v. Bowling Green, 36 Ohio App.3d 235, 523 N.E.2d
354 (6th Dist. 1987): “R.C. 1.16 does not operate to create a cause of action. It
provides that a recognized civil cause of action is not merged in a criminal
prosecution which arose from the same act or acts. Accordingly, this court finds
that R.C. 2307.60 does not operate to create a cause of action in the case sub
Judice separate and apart from any civil action which may be recognized under
R.C. 4301.22(B).” (Internal citations omitted).

© Peterson v. Scott Constr. Co., 5 Ohio App.3d 203, 204, 451 N.E.2d 1236 (6th
Dist. 1982): In referring to R.C. 1.16, the court held that “[t]he plaintiff's reliance
upon this code section [R.C. 1.16] as creating a statutory tort action is misplaced.
This section is only a codification of the common law in Ohio that a civil action is
not merged in a criminal prosecution which arose from the same act or acts.”

© Schmidt v. State Aerial Farm Statistics, Inc., 62 Ohio App.2d 48, 49, 403 N.E.2d
1026 (6th Dist. 1978): In referring to R.C. 1.16, the predecessor to R.C. 2307.60,
the court held that “[tlhe plaintiff’s reliance upon this code section as creating a
statutory tort action is misplaced. This section is only a codification of the



common law in Ohio that a civil action is not merged in a criminal prosecution
which arose from the same act or acts.”

Eighth Appellate District

© Peters v. Mabini, 8th Dist. No. 73373, 1998 Qhio App. LEXIS 3728, *5 (Aug.
13, 1998): “In the instant case, appellants argue that R.C. 2307.60 creates a
previously unavailable cause of action based on the criminal prohibition against
sexual imposition in R.C. 2907.60. We disagree. . . appellants would have been
able to file, and pursue if timely, a lawsuit based on this alleged conduct under the
common law tort of battery. Therefore, we will not allow appellants to use R.C.
2307.60 to circumvent the applicable limitations periods of their underlying
claims. . . We note that several Ohio courts have held that R.C. 2307.60 (formerly
R.C. 1.16) does not create a separate cause of action.”

Tenth Appellate District

© Peters v. Dep’t of Rehab. & Corr., 10th Dist. No. 14AP-1048, 2015-Ohio-2668, 9
12: “R.C. 2307.60 (A)(1) is merely a codification of the common law that a civil
action is not merged in a criminal prosecution. The statute does not create a
separate civil action. A party must rely on a separate civil cause of action,
existent either in the common law or through statute, to bring a civil claim based
on a criminal act.” (Internal citations omitted).

o Allen v. Ohio Dep’t of Rehab. & Corr., 10th Dist. No. 14AP-619, 2015-Ohio-
383, 7 10: “Appellant alleges that DRC’s violation of criminal statutes is
actionable in the Court of Claims by operation of R.C. 2307.60 (A)(1) . . . The
Court of Claims concluded that it did not have subject-matter jurisdiction to
determine DRC’s civil liability under any of the legal theories specified in
appellant’s complaint. We agree. . . the Court of Claims does not have
jurisdiction over any criminal matters . . . This court has also concluded that R.C.
2307.60(A)(1) ‘is merely a codification of the common law that a civil action is
not merged in a criminal prosecution.’ . . . The statute does not create a separate
civil action . . . A party must rely on a separate civil cause of action, existent
cither in the common law or through statute, to bring a civil claim based on a
criminal act.” (Internal citations omitted).

© Groves v. Groves, 10th Dist. No. 09AP-1107, 2010-Ohio-45 15, 9 25;: “R.C.
2307.60 is only a codification of the Ohio common law rule that a civil action is
not merged into a criminal prosecution for the same acts that form the basis for
the civil action. A party must rely on a separate civil cause of action, existent
either in the common law or through statute, to bring a civil claim based on a
criminal act.” (Internal citations omitted).

o Stockdale v. Baba, 153 Ohio App.3d 712, 2003-Ohio-4366, 795 N.E.2d 727 (10th
Dist. 2003), 9 129: “R.C. 2307.60 is merely a compilation of the common law in
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Ohio that a civil action is not merged in a criminal prosecution which arose from
the same act or acts.”

o Edwards v. Madison Twp., 10th Dist. No, 97APE06-819, 1997 Ohio App. LEXIS
5397, *17-18 (Nov. 25, 1997): “However, R.C. 2307.60 does not create a
separate cause of action. Instead, R.C. 2307.60 (formerly R.C. 1.16) is merely a
codification of the common law that a civil action is not merged in a criminal
prosecution. Hence, a separate cause of action must be available before this
section is invoked.” (Internal citations omitted).

Northern District of Ohio

o Ortiz v. Kazimer, N.D, Ohio No. 1:11CV1521, 2013 U.S. Dist. LEXIS 189517,
*36-37 (June 5, 2013): “Ohio courts have found that Section 2307.60 itself does
not create a cause of action. A separate cause of action must be available to bring
a civil claim based upon a criminal act. Rather, Section 2307.60 allows for civil
recovery of damages for persons injured by a criminal act. There must be a
criminal conviction before civil liability arises under this section.” (Internal
citations omitted).

o Taylor v. Mahoning County Children Services Bd., N.D. Ohio No.
4:11CV00028, 2012 WL 2886002, *5 (July 13, 2012): “The statute has been
interpreted as ‘a codification of the common law in Ohio that a civil action is not
merged in a criminal prosecution which arose from the same act or acts.” Claims
for civil damages based solely upon an alleged violation of a criminal statute are
inappropriate. Rather, the claim must arise from common law or a statutory right
to a civil cause of action.” (Internal citations omitted).

o Jasar Recycling, Inc. v. Major Max Management Corp., N.D. Ohio No.
4:08CV2830, 2010 WL 395212, *5-6 (Jan. 22, 2010): “The Court notes that
Plaintiff has presented technical pleading errors in this Count. First, Plaintiff has
indicated that Ohio Revised Code §§ 2307.60 . . . [is] the cause[] of action under
which it seeks relief. However, Ohio Revised Code § 2307.60, formerly Ohio
Revised Code § 1.16, does not create a separate civil cause of action and merely
codifies the common law that a civil action does not merge into a criminal
prosecution. . . Rather, Ohio Revised Code §§ 2307.60 . . . set forth certain
evidentiary rules for admitting facts of conviction and certain damages that a civil
litigant may recover if a cause of action otherwise exists . . . Moreover, Plaintiff
relies upon a criminal statute in order to state a ‘claim’ under Ohio Revised Code
§§ 2307.60 . . . Claims for civil damages based solely upon an alleged violation of
a criminal statute are inappropriate. Rather, the claim must arise from common
law or a statutory right to a civil cause of action.” (Internal citations omitted).

These decisions are consistent with Ohio law that unequivocally holds that civil claims

cannot be brought upon alleged violations of criminal statutes, “Absent express authorization,
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criminal statutes do not create civil causes of action.” Groves, supra, at § 22; Williams v.
Griffith, 10th Dist. No. 09AP-28, 2009-Ohio-4045, 1 8; Williams v. Lo, 10th Dist. No. 07AP-
949, 2008-Ohio-2804, § 25; Biomedical Innovations, Inc. v. McLaughlin, 103 Ohio App.3d 122,
126, 658 N.E.2d 1084 (10th Dist. 1995); see also Jasar, supra at *6; Jones v. Graley, S.D. Ohio
No. 2:05-cv-773, 2008 WL 343087, *8 (Feb. 6, 2008). Yet, the Ninth District ignored these
precedents and erroneously held that R.C. 2307.60 now permits civil claims based upon criminal
statute violations.

In applying the case law from the Second, Third, Fifth, Sixth, Eighth, and Tenth Districts
and the Northern District of Ohio, Plaintiff cannot pursue a civil cause of action pursuant to R.C.
2307.60 for an alleged violation of the criminal statutes of unlawful restraint, criminal
kidnapping, or criminal child enticement. The Ninth District drastically departs from decades of
established Ohio case law and changes the division between the civil and criminal legal system.
The boundaries between the civil and criminal legal system must be reestablished by this Court.

C. Legislative history supports the proposition that R.C. 2307.60 is

merely a codification of preexisting Ohio common law.

Legislative history behind the enactment of R.C. 2307.60 and subsequent iterations is
sparse. However, the Ohio Legislative Service Commission performed a Bill Analysis of S.B.
107 from the 124th General Assembly, which reenacted the substance of R.C. 2307.60 that had
been enacted by Am. Sub. H.B. 350 of the 121st General Assembly (Tort Reform Act) and
amended by Sub. H.B. 547 of the 122nd General Assembly.’ The Bill Analysis states, in

pertinent part:

? The pertinent language regarding “anyone injured in person or property by a criminal act has, and may recover full
damages in, a civil action” has remained unchanged in subsequent versions of R.C. 2307.60,
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Under continuing law, anyone injured in person or property by a criminal act

has, and may recover full damages in, a civil action unless specifically excepted

bylaw. ..

(Emphasis added). Sen. Armbruster, Bill Analysis: S.B. 107, Legislative Service Comm., 3.

The phrase “under continuing law” confirms that R.C. 2307.60 did not create any new
law. Rather, the phrase “continuing law” cormects R.C. 2307.60 to the law that preceded it: the
extensive Ohio case law that has existed since the 1970s that indisputably holds that R.C.
2307.60 and its predecessor, R.C. 1.16, is merely a codification of the Ohio common law that a
civil action is not merged into the criminal prosecution for the same criminal acts underlying the
criminal prosecution.

This legislative history supports the longstanding case law that establishes that Plaintiff
cannot pursue a civil cause of action pursuant to R.C. 2307.60 for violations of the criminal

statutes of unlawful restraint, criminal kidnapping, or criminal child enticement.

D. Legal secondary sources agree that R.C. 2307.60 does not independently
establish a civil cause of action for violations of all criminal statutes.

Ohio Jurisprudence provides the following instruction regarding civil actions as affected

by criminal prosecutions:

The same act may constitute a violation of the criminal laws and an invasion of
the legal rights of an individual, but it is well established that the civil remedy
therefore in favor of the injured person is not merged in the criminal liability.
Anyone injured in person or property by a criminal act may recover full damages
in a civil action, unless specifically excepted by law.

It is not a legitimate procedure to invoke criminal proceedings for the purpose of
collecting a civil obligation. One who pursues a civil remedy cannot claim favor
under the provision of a criminal or penal statute to make out his or her case, nor
can the character of an action be changed from a criminal action to a civil action
in the appellate court.

13



Absent an allegation that a defendant had been convicted of any crime, a plaintiff
is not entitled to recovery for damage caused by a criminal act.

[llustration: A plaintiff could not recover civil damages against state university
personnel based on alleged criminal violations for perjury, conspiracy to obstruct
Jjustice, and theft.

The statute providing that anyone injured in person or property by a criminal act
has a civil action unless specifically excepted by law [R.C. 2307.60] does not
create a cause of action; the statute is only a codification of the common law that

a civil action is not merged in a criminal prosecution which arose from the same
act or acts,

Mlustration: Taxpayers were not entitled to damages from the bank that allegedly
filed an incorrect interest reporting form, under the statute prohibiting the filing of
false tax forms; the taxpayers failed to allege that the bank knowingly filed the
incorrect form, and the statute was a criminal statute that did not provide for a
private right of action.
(Internal citations omitted). 1 Oh. Jur. §31, Civil action as affected by criminal prosecution.
Moreover, in a February, 2015 article published by the Cleveland Metropolitan Bar
Association, the authors noted that:
the overwhelming weight of authority holds that the statute [R.C. 2307.60] does
not create a civil cause of action. . . Instead, a crime victim must rely on a
separate civil cause of action, either common law or statutory, in order to bring a
civil action for damages arising out of a criminal act.
. . . [T]he statu[t]e ‘does not establish a separate cause of action and is simply a
codification of the Ohio common law rules that a civil action is not merged into a
criminal prosecution for the same acts that form the basis for the civil action.
Gregory Farkas & Angela D. Lydon, Civil Ligbility Jor Criminal Acts Ufn]ravelling the Mystery
of R.C. 2307.60, Cleveland Metropolitan Bar Association, Feb. 2015.
Secondary sources are in agreement that R.C. 2307.60 does not create an independent
cause of action for violations of all criminal statutes. These sources support the extensive case

law establishing that Plaintiff cannot pursue a civil cause of action pursuant to R.C. 2307.60 in

this case.
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CONCLUSION

Civil and criminal causes of action have remained distinct and separate up until the Ninth
District improperly altered this distinction. While some causes of action between the civil and
criminal systems may appear to be interrelated, they largely remain independent of one another
because they carry distinctly different elements, burdens of proof, and goals. The Ninth
District’s misinterpretation of R.C. 2307.60 fundamentally alters that traditional framework. The
Ninth District provides no justification for a new system in which all criminal statutes may be
pled as civil claims under R.C. 2307.60.

Therefore, Akron Children’s Hospital respectfully requests that this Court reverse the
Decision of the Ninth District and reinstate the Decision of the Trial Court.

Respectfully submitted,

/s/ Gregory T. Rossi

Gregory T. Rossi (0047595)

(Counsel of Record)

Douglas G. Leak (0045554)

Carol N. Tran (0089192)

Hanna, Campbell & Powell LLP

3737 Embassy Parkway, Suite 100

Akron, OH 44333

Ofc:  (330) 670-7300

Fax: (330) 670-7478

Email: grossi@hcplaw.net
dleak@hcplaw.net
ctran@hcplaw.net

Counsel for Defendant-Appellant
Akron Children’s Hospital
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| STATEOFOHIO 3w o IN THE COURT OF APPEALS
: Sms NINTH JUDICIAL DISTRICT
| COUNTY OF SUMMIT Hy= . 14 +
W15 UG B A AL 2
JESSICA JACOBSON oD CA.No. 26915
;.-.:_\\.;‘ ,-\‘:_ = ;
Appellant CLH{‘( Jt CDUR
V.
ELLEN KAFOREY, et al.
Appsllees JOURNAL ENTRY

Appeliees Cleveland Clinic Children’s Hospital for Rehabilitation, Ellen
Kaforey, and Akron Children’s Hospital {“Appellees™) have moved this Court to certify

a conflict under App.R. 25 between this Court’s June 30, 2015 decision holding that the

current version of R.C. 2307.60 independently suthorizes a civil action for damages

from violations of criminal acts and the following cases: Groves v. Groves, 10th Dist.
Franklin No. 09AP-1107, 2010-Ohio-4515, Edwards v. Madison Twp., 10th Dist.
Franklin No. 97APEC6-819, 1997 WL 746415 (Nov. 25, 1997); McNichols v.
Rennicker, 5th Dist. Tuscarawas No. 2002 AP 04 0026, 2002-Chio-7215; Applegate v,
Weadock, 3rd Dist. Auglaize No. 2-95-24, 1995 WL 705214 (Nov. 30, 1995); Peterson
v. Scott Constr. Co,, 5 Ohio App.3d 203 (6th Dist.1982); and Schmidt v. State Aerial
Farm Statistics, Inc., 62 Ohio App.2d 48 (6™ Dist.1978).’

Atticle I'V, Section 3(B)(4) of the Ohio Constitution requires this Court to certify
the record of the case 10 the Ohio Supreme Court whenever the “judgment * * * is in

conflict with the judgment pronounced upon the same question by any other court of

I

! We note that the Cleveland Clinic Children’s Hospital for Rehabilitation and Ms,
Kaforey do not list Edwards or Schmids as conflict cases,
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Journal Entry, C.A, No, 26915
h Page 2 of 2

appeals in the state[.]” “[T)he alleged conflict must be on a rule of law — not facls.”

Whitelock v. Gilbane Bldg. Co., 66 Ohio St.3d 594, 596 (1993).

h Upon review, we conclude that a conflict exists between this Court’s judgment
and the judgments in Groves v. Groves, 10th Dist. Franklin No. 09AP-1107, 2010-Ohio-
4515, Edwards v. Madison Twp., 10th Dist, Franklin No. 97APE06-819, 1997 WL
746415 (Nov. 25, 1997), McNichols v. Rennicker, 5th Dist, Tuscarawas No. 2002 AP 04
0026, 2002-Ohio-7215, and Applegate v. Weadock, 3rd Dist. Auglaize No. 2.95-24,
1995 WL 705214 (Nov. 30, 1995).

“ Further, given that there is also language in other recent cases that could be read
to suggest that the current version of R.C. 2307.60 independently authorizes a civil
action for damages caused by criminal acts, see, e.g., Cartwright v. Bainer, 2d. Dist.
Montgomery No. 25938, 2014-Ohio-2095, 4 88.97, we conciude [iJhe conflict in these cases
should be resolved. Accordingly, we certify the following question:

Does the current version of R.C, 2307.60 independently authorize a civil
action for damages caused by criminal acts, unless otherwise prohibited

by law?
AL

Judge Timotl{y-P. Cannon

Concur:
Carmr, P.J.

Moore, J,
” {Cannon, J., of the Eleventh District Court of Appeals, sitting by assignment.)
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STATE OF OHIO ) Dot s T " “IN THE COURT OF APPEALS
COUNTY OF SUMMIT ))ss 2615 SN 30 B4 oNINTH JUDICIAL DISTRICT
3
JESSICA JACOBSON .,l oA b('gf" %@ No. 26915
Lk CF COURTS
Appellant
v, APPEAL FROM JUDGMENT
ENTERED IN THE
ELLEN KAFOREY, ¢f al. COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHJO
Appellees CASENo. CV 201209 5246

DECISION AND JOURNAL ENTRY,

Dated; June 30, 2015

5

CANNON, Judge.

{91}  Appellant Gary Kirsch, as the guardian of Plaintiff Jessica Jacobson, appeals the
entry of the Summit County Court of Common Pleas dismissing Ms. Jacobson's complaint. For
therenmssetfoﬂhbelow,weaﬂiminpaﬂmdmeinput

I

{92) InSeptnnbeOlz,MaJmhson,pmse,ﬂledafoMmlwmplaﬁnmming
Akron Children’s Hospital, Cleveland Clinic Children’s Hospital for Rehabilitation (“Cleveland
Clinic™), and Ellen Kaforey (coflectively “Defendants™), as Defendants. Count one alieged the
Defendants interfered with & parental or guardianship interest in violation of R.C, 2307.50 and
counts two through four were filed pursuant to R.C. 2307.60, seeking civil damages for criminal
acts. A visiting judge was ultimately assigned to the case.

(93)  The eliegations in the complaint involve the period of time from Apyil 18, 2001,
through July 6, 2001, when Ms. Jacobson was still 8 minor {date of birth: December 3, 1993).
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Ms, Jacobson alleged that Ms. Kaforey misrepresenied herself as Ms. Jacobson’s guardian and
kept Ms. Jacobson from having contact with her mother while Ms. Jacobson was under the care
of Akron Children’s Hospital and the Cleveland Clinic. Additionally, she maintained that Akron
Children's Hospital and the Cleveland Clinic knew or should have known that Ms. Kaforey did
not have the right to interferc with Ms. Jacobson’s relationship with her mother and that the
institutions kept Ms. Jacobson from her mother.

{14} The Defendants each scparately filed a motion to dismiss pursuant to Civ.R.
12(B)(6), arguing that Ms. Jacobson lacked standing to file 8 claim pursuant to R.C. 2307.50 and
that the remainder of the claims were subject to dismissal because R.C. 2307.60 docs not
authorize a civil action for damages resulting from the violation of criminal statutes,

{15} Amidst the briefing on the motions 10 dismiss, Ms. Jacobson filed a motion
secking leave 10 brief the court on constitutiona! issues, which was denjed by a judge other than
the visiting judge. Ms. Jacobson filed a motion to vacate the denial asserting the signing judpe
had a conflict of interest and the entry was void. Additionally, Mr. Kirsch filed several
documents, including a motion to intervenc or 1o be substituted as Ms, Jacobson’s next friend,
and a motion secking a hearing to consider the imposition of Civ.R. 11 sanctions against Ms,
Kaforey’s counsel.

{96} Thereafier, the trial court issued an entry granting the motions to dismiss. The
trial court concluded that Ms. Jacobson could not state a claim under R.C. 2307.50 as she was
not a parent, guerdian, or legal custodian. Additionally, while citing R.C. 2307.50 instead of
R.C, 2307.60, the tria! court concluded that the statute did not provide a basis for civil damages

for the alleged violations of criminal statutes. The trial court implicitly denied Ms. Jacobson's
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motion to vacate the entry denying her leave 1o brief constitutional issues as moot, It expressty
denied Mr. Kirsch's motion for sanctions as moot.

{97] Ms. Jacobson appealed pro se, raising nine assignments of error for our review.
Afier Ms. Jacobson filed her brief, Mr. Kirsch filed a motion to substitute himself for Ms.
Jacobson as her guardian, which this Court granted. Prior 10 oral argument, counsel filed a
notice of appearance to represent Ms. Jacobson’s interests. Some of the assignments of error
have been consolidated and some will be discussed out of sequence to facilitate our review,

In.
ASSIGNMENT OF ERROR IX

IN IT[S] ORDER OF CIV.R. 12(B}6) DISMISSAL, THE COURT ERRED

WHEN IT GAVE ZERO CONSIDERATION AND WEIGHT TO ARGUMENT

AND SUPPORT SET FORTH IN PLAINTIFF'S BRIEFS, AND SHOWED

BLIND FAITH IN DEFENSE ARGUMENT, DEMONSTRATING A BIASED

UNWILLINGNESS TO EVEN ATTEMPT TO CONSTRUE THE COMPLAINT

LIBERALLY AND TO RESOLVE DOUBTS IN FAVOR OF GIVING,
RATHER THAN DENYING, PLAINTIFF AN OPPORTUNITY TO LITIGATE.

{¥8} Mr. Kirsch asserts in his ninth assignment of error that the trial court erred in its
dismissal entry because it did not give any consideration to Ms. Jacobson's arguments. We do
not agree,

- {99} N appears that Mr. Kirsch believes that the trial court had to discuss Ms.
Jacobson’s arguments and provide reasons for not agreeing with them. Mr. Kirsch has not
pointed to any authority that would support this proposition. See App.R. 16(AX7). Further,
nothing in the trial court's entry evidences that it failed to consider Ms, Jacobson’s arguments.
The trial court issued a four-page entry which discussed the history of the case as well as why it

found that Ms. Jacobson's claims failed as a matter of law. Whether that determination was
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legally comrect is not at issuc in this assignment of emor. In light of Mr. Kirsch’s limited

argument, his ninth assignment of error is overruled,

ASSIGNMENT OF ERROR |

IN IT[S) ORDER OF CIV.R. 12(B){6) DISMISSAL, THE TRIAL COURT
IMPROPERLY DISMISSED MS. JACOBSON'S CLAIMS {2), (3), AND (4)
PER CIV.R. 12(B)6) WHEN THE COURT DISMISSED THOSE CLAIMS AS
RC §2307.50 CLAIMS RATHER THAN RC §2307.60 CLAIMS AS PLED.

ASSIGNMENT OF ERROR I

IN IT[S] ORDER OF CIV.R. 12(B)(6) DISMISSAL, IT WAS ERROR FOR THE
COURT TO AMBUSH MS. JACOBSON WITH A JUDGMENT AND FINAL
ORDER THAT SYNTHESIZED NEW ARGUMENT NEVER ARGUED BY
DEFENSE AND NEVER PRESENTED TO MS. JACOBSON FOR A
MEANINGFUL OPPORTUNITY TO OPPOSE.

ASSIGNMENT OF ERROR Il

IN IT[S] ORDER OF CIV.R. 12(B}6) DISMISSAL, THE COURT ERRED IN
RELYING ON FALSE AUTHORITY INCORRECTLY STATED TO BE
DECISIONS RENDERED BY THE OHIO NINTH DISTRICT COURT OF
APPEALS TO DISMISS THE CASE.

ASSIGNMENT OF ERROR IV

IN IT[S] ORDER OF CIV.R. 12(B)6) DISMISSAL, EVEN If THE COURT
HAD INTENDED TO DISMISS CLAIMS (2), (3), AND (4) INVOKING THE
AUTHORITY OF RC §2307.60, THE TRIAL COURT'S ASSERTIONS THAT
CIVIL CLAIMS ARE UNAVAILABLE FOR DAMAGES ARISING FROM
OFFENSIVE ACTS THAT ARE ALSO CRIMINAL ACTS IS INCORRECT
AND WITHOUT BASIS IN LAW.

ASSIGNMENT OF ERROR V

IN IT{S] ORDER OF CIV.R. 12(BX6) DISMISSAL, EVEN IF THE COURT
HAD INTENDED TO DISMISS CLAIMS (2), (3), AND (4) AS PURSUANT
TO RC §2307.60, THE AUTHORITIES GIVEN BY THE COURT IN SUPPORT
OF DISMISSING CLAIMS (2), (3), AND (4) ARE FRAUDULENT MIS-
CHARACTERIZATIONS OF CASE LAW THAT DO NOT SUPPORT THE

JUDGMENT.

(910} Mr. Kirsch's first five assignments of error all relate to the trial court's dismissal

of Ms. Jacobson’s ciaims brought pursuant to R.C. 2307.60 (i.e. counts two, three, and four) and
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as such will be addressed together. Mr. Kirsch asserts that the trial court improperly
characterized Ms. Jacobson’s claims ss being brought pursuant to R.C. 2307.50 instead of R.C.
2307.60 and, thus, the trial courl emred in dismissing those claims. Mr. Kirsch maintains that
even if the trial court’s citation to R.C. 2307.50 was a typographical error, it was still erroneous
10 dismiss the claims because R.C. 2307.60 authorizes a civil action for the claims in counts two
through four,

{4113 We review a trial court order granting 8 motion 1o dismiss pursuan o Civ.R,
12(B)6) de novo. Perrysburg Twp. v. Rossford, 103 Ohio $1.3d 79, 2004-Ohio-4362, § 5. “In
reviewing whether 2 motion to dismiss should be granted, we accept as true all factual
allegations in the complaint.” Jd. *“*To prevail on a Civ.R. 12(B){6) motion 1o dismiss, it must
appear on the face of the complaint that the plaintiff cannot prove any sel of facts that would
entitle him to recover.’” U.S. Bank v. Schubert, 9th Dist. Lorain No. 13CA010462, 2014-Ohic-
3868, 22, quoting Raub v. Garwood, 9th Dist. Summit No. 22210, 2005-Ohio-1279, H.

{912} Ms. Jacobson brought her second, third, and fourth claims pursuant 1o R.C.
2307.60 and therein alleged that the Defendants engaged in three different criminal acts that
entitled her 10 recover damages. R.C. 2307.60(A)(1) states that

[a]nyone injured in person or property by a criminal act has, and may recover full

damages in, a civil action unless specifically excepted by law, may recover the

costs of maintaining the civil action and attorney’s fees if authorized by any

provision of the Rules of Civil Procedure or another section of the Revised Code

or under the common law of this state, and may recover punitive or exemplary
damages if authorized by section 2315.21 or another section of the Revised Code.

{113} Ms. Jacobson's second claim alleged that the Defendants commitied a criminal
act by violating R.C. 2905.03, the stawie addressing unlawful restraint. Her third claim asseried
that Ms. Kaforey and the Cleveland Clinic committed a criminal ac1 by violating R.C.

2905.01(B)(2) and R.C. 2905.01(5) (sic), which address the crime of kidnapping. Finally, Ms.
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Jacobson's fourth claim alleged that Ms. Kaforey and the Cleveland Clinic committed a criminal
act by violating R.C. 2905.05, the statute prohibiting child enticement.

{Y14} Civ.R. 8(A) provides that a pleading that seis forth a claim for relief shall provide
*1) a shorl and plain statement of the claim showing that the party js entitled to relief, and 2) 2
demand for judgment for the relief to which the party claims to be entitled.” This court has
confirmed that notice pleading requires “only 2 short, plain statement of the claim.” (Internal
quotations and citation omitted.} Miller v. Bennety, Mth Dist. Lorain No, 13CA010336, 2014-
Ohio-2460, % 7,

{715} In addition to the specific criminal code sections Ms. Jacobson claimed were
violated, each count was accompanied by claims of specific conduct. For example, in count two,
it is alleged, among other things, that Defendants “without privilege and knowing they were
without privilege acted to restrain [Ms. Jacobson) from the liberty of being able to freely see,
hold, talk to, or otherwisc enjoy the comfort, love, and solace of [her] mother * * *.” In count
three, it is alleged that the Cleveland Clinic and Ms. Kaforey acted 10 “cause and induce the
removal of [Ms. Jacobson] * * * from her hospital room in Ohio 10 the state of Florida without
mother’s permission for the primary or sole purpose of giving Summit County CSB enough time
to fabricate false charges against [her] mother * * * even though CSB announced * * * to [Ms.]
Kaforey and others that CSB had no Just cause 1o seek any form of custody * * *" and that “* * *
[Ms.] Kaforey demanded that CSB fabricate charges 1o induce Juvenile Court 10 issue temporary
custodial orders regardless of absence of just cause.”

{Y16) Finally, in count four, it is alleged that “[Ms.] Kaforey acted, with the complicit
aid of [the Cleveland Clinic], without privilege, to coax, entice, lure, induce, order, or otherwise

influence or cause [Ms. Jacobson] * * * to enter onto an sircraft destined for Florida without the
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express legal permission of [mother], the sole uncontested parent and legal custodian of [Ms,
Jacobson]. * * * A1 the time [Ms.] Kaforey acted to coax, entice, lure, induce, order, or
otherwise influence or cause [Ms, Jacobson] to enter the aircrafl, [Ms.] Kaforey was not acting
within the scope of any lawful duties that would authorize such action,”

{117} As siated above, for purposes of our review under Civ.R. 12(BX6), the allegations
that the specified crimes were committed, together with the specific allegations coniained in
those counts must be considered 10 be true. See Perrysburg Twp., 103 Obio St.3d 79, 2004-
Ohio-4362, a195. We determine thai, given the citation to specific offenses and the detail
alleged with respect to each count in the complaint, the Defendants were put on fair notice of the
nature of the claims and are, therefore, capable of preparing a defense 1o them. The fuct that
discovery or other information may disprove the allegations later is, at this point, esseniially not
relevant.

{918} The Defendants each asserted that counts two through four failed to staie a claim
for which relicf could be granted because R.C. 2307.60 does not authorize & civil action for
pursuing a violation of a criminal statute. The trial court in its éntry agreed that a civil action
could not be predicated vpon a violation of a criminal statute but cited to R.C. 2307.50 instead of
R.C. 2307.60.

{919} Given the content of the trial court’s entry, we will proceed under the assumption
that the trial court’s reference to R.C. 2307.50 in the paragraph addressing the second through
fourth counts of the complaint was only a typographical error. See Schubert, 2014-Ohio-3868, at
% 10, quoting Srate v. Greulich, 61 Ohio App.3d 22, 24.25 (9th Dist.1988) (noting a nunc pro
tnc entry can be used “to supply information which existed bul was not recorded, 1o correct

mathematical caiculations, and 10 correct typographical or clerical errors{]™).
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{120} M. Kirsch addresses the merits of the trial coust’s ruling and the Defendants’
arguments in his fourth assignment of error, The Defendants contended that R.C. 2307.60 does
not create & civil cause of action for damages for a violation of a eriminal statute. The trial court
agreed with this argament, and there is law that would support that conclusion. See, eg.,
Schmidt v. State Aerial Farm Statistics, Inc., 62 Ohio App.2d 48, 49 (6th Dist.1978) (addressing
R.C. 2307.60’s predecessor, R.C. 1.16); see also Peterson v. Scott Consir. Co., 5 Chio App.3d
203, 204-205 {6th Dis1.1982). In Peterson, the Sixth District held that the predecessor to R.C.
2307.60, R.C. 1.16, did not create a cause of action. See Peterson al paragraph one of the
syllabus.' Instead, the court held that R.C. 1.16 provided “that a recognized civil cause of action
is not merged in & criminal prosecution which arose from the same act or acts.” Jd The version
of R.C. 1.16 at issue in both Peferson and Schmidy stated that “[alny one injured in person or
property by a criminal act may recover full damages in a civil action, unless specifically
excepted by law.”™ See Peterson at 204; Schmidt at 49, The language that appears in the current
version of R.C. 2307.60(A)(1) is even more specific. Tt states that “Anyone injured in person or
property by a criminal act has, and may recover full damages in, a civil action * * *.* (Emphasis
added). Appellate courts have continued to rely on Peterson and Schmid as authority for the
proposition that R.C. 2307.60 does not create a scparatc cause of aclion. See Applegate v.
Weadock, 3d Dist. Auglaize No. 2-95-24, 1995 WL 705214, *3 (Nov. 30, 1995); Edwards v.
Madison Twp., 10th Dist. Franklin No. 97APE06-819, 1997 WL 746415, *7 (Nov. 25, 1997y

' Both Peterson and Schmidr cite (o Story v. Hammond, 4 Ohio 376, 378 (1831) for the
proposition that former R.C. 1.16 was a codification of the common law that a civil action does
nol merge into 3 criminal prosecution. See Peferson at 204; Schmid: a1 49. However, Story does
not actually mention any particular section of the code in its discussion.
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Lykins v. Miami Valley Hosp., 2d Dist. Montgomery No. 00-CV-2404, 2001 WL 35673996, *1-
*2 (Nov. 20, 2001); McNichols v. Rennicker, 5th Dist. Tuscarawas No, 2002 AP 04 0026, 2002-
Ohio-7215, § 17. Instead, in order to proceed under R.C, 2307.60, *[a) party must rely on a
separate civil cause of action, existent either in the common law or through statute * * *.*
Groves v. Groves, 10th Dist. Franklin No. 09AP-1 107, 2010-Ohio-4515, § 25; McNichols at b
17.

{921} We hold that the current version of R.C. 2307.60 independently authorizes a civil
action for damages from violations of criminal acts. That is exactly what the plain language of
the statute authorizes. See R.C. 2307.60(AX1) (“Anyone injured in person or property by a
criminal act has, and may recover full damages in, a civil action unfess specifically excepted by
law * * *) (Emphasis added.). The plain language indicates that a civil action for damages
caused by criminal acts is available unless otherwise prohibited by law. See Wesaw v. Lancaster,
8.D.Ohio No. 22005CV0320, 2005 WL 3448034, *7 (Dec. 15, 2005); see also Gonzalez v.
Spofford, 8th Dist. Cuyahoga 85231, 2005-Ohio-3415, Y 27; Carrwright v. Baitner, 2d. Dist.
Montgomery No. 25938, 2014-Ohio-2995, § 94 (“R.C. 2307.60 is a broad statute referring 10
‘[alnyone injured in person or property by a criminal act * * *,” whereas R.C. 2307.61 refers
more specifically to ‘[a] property owner * * *." R.C. 2307.61 also limits its reach 10 situations
involving willful damage of property or thefi, and provides additional polential remedies,
including liquidated damages and an award of treble damages.”).

{§22}) We note that there is a1 least one slatutory provision that does provide such an
cxception. In what is referred to as the “dram shop™ statute, R.C. 4399.18 states:
"Notwithsianding division (A) of section 2307.60 of the Revised Code and except as otherwise

provided in this section, no person, and no executor or administrator of the person, who suffers
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personal injury, death, or property damege as a result of the actions of an intoxicaied person has
a cause of action against any liquer permit holder or an employee of a liguor permii holder * *
*.” It seems apparent that if R.C. 2307.60 did not authorize damages in a civil action for injuries
sustained as a result of criminal conduct, there would be no need for the prefude to this section
that states: *Notwithstanding division (A) of section 2307.60 * * ** See also Aubin v. Metzger,
3d Dist. Allen No. 1-03-08, 2003.Ohio-5130, 7 14 ("R.C. 2307.60 gives anyone injured by
criminal actions a right to fully recover their damages in a civil action. The legislature limited
this right with the enactment of R.C. 4399.18 in an atiempt to codify the existing common Jaw
policy regarding the liability of others for the actions of intoxicated persons.”). The Defendants
in this matter have pointed to nothing that would indicate similar exceptions exist for acls
violaling R.C. 2905.03, 2905.01, or 2905.05.

{923} There are other statutes that reference civil actions pursuant to R.C. 2307.60. See,
eg. R.C. 2307.61, 2307.62, 2913.49(J). In addition, the legislative history of R.C. 2913.49(),
supports the conclusion tha R.C. 2307.60(A) itself does authorize a general civil cause of action
for damages from criminal acts. See Ohio Legislative Service Commission, Fina/ Analysis,
Am.Sub. H.B. 488, http://www.Isc.state.oh.us/analyses!30/14-hb488-1 30.pdf (accessed Jan. 2,
2015) (citing to R.C. 2307.60 and noting that “{c]ontinuing law creates a general cause of action
for injury ta person or propenty by a criminal act, but does not include a cause of action expressly
for identity fraud[]”).

{924)  Further, the Ianguage in the cumrent version of R.C. 2307.60 differs from the
language of G.C. 12379, which is the predecessor 1o former R.C. 1.16, the statute which was
repealed and reenacted as R.C. 2307.60. Whereas G.C. 12379 provided that, “{nJothing

contained in the penal laws shall prevent any one injured in person or property, by a criminal act
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from recovering full damages, unless specifically excepted by law],]” R.C. 2307.60(AX1)
provides that, “[a]nyone injured in person or property by & criminal act has, and may recover full
damages in, a civil action unless specifically cxcepted by law * * *.” Assuming that it was the
intent of the General Assembly via the enactment of G.C. 12379 10 codify the doctrine that a
civil cause of action does not merge into a criminat prosecution, it is difficult to say that, given
the differences in the language used, such was the intent of the enactment of R.C. 2307.60.
Where G.C. 12379 purports to not prohibit civil actions, R.C. 2307.60 expressly authorizes them.
Compare G.C. 12379 with R.C. 2307.60.

{125) Given all of the foregoing, including the limited argument made by the
Defendants,” we cannot say that the Defendants have established that Ms. Jacobson has failed 1o
state a claim pursuant Civ.R. 12(B)X6). Accordingly, the trial court erred in dismissing Ms.
Jacobson’s sccond, third, and fourth claims for relief on the basis that she cannot use R.C.
2307.60 1o slate a cause of action for damages arising from the specifically enumerated criminal
acts.

{926} We sustain Mr. Kirsch's fourth assignment of error and overrule the first, second,
third, and fifth assignmenis of error as moot.

ASSIGNMENT OF ERROR VIi

IN IT[S] ORDER OF CIV.R. 12(B)(6) DISMISSAL, THE TRIAL COURT

MISCONSTRUES THE LANGUAGE OF RC §2307.50 BY LOOKING

OUTSIDE THE FOUR CORNERS OF THE STATUTE TO STEERING

NARRATIVE THEN ERRED IN DISMISSING CLAIM-(1) FOR LACK OF
STANDING,

? Because Defendants have provided no other argument that Ms. Jacobson’s claims two,
three, and four fail to state a claim upon which relief can be granted, this is the only issue
currently before this Court. We take no position on whether Ms. Jacobson's claims fail on some

other grounds,
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{927) Mr. Kirsch asserts in his seventh assignment of error that the trial court erred in
concluding that Ms. Jacobson could not state & claim pursuant to R.C. 2307.50. We do not
agree.

{728} Ms. Jacobson alleged in the first count of her complzint that the Defendants

violated R.C. 2307.50 by preventing her mothet from visiting or talking to her without privilege

to do so.

{29} R.C.2307.50(B) provides that:

Except as provided in division (D) of this section, if a minor is the victim of a

child stealing crime and if, as a result of that crime, the minor’s parents, parent

who is the residential parent and legal custodian, parent whao is not the residential

parent and legal custodian, guardian, or other custodian is deprived of a parental

or guardianship interest in the minor, the parents, parent who is the residential

parent and legal custodian, parent who is not the residential parent and ilegal

custodian, guardian, or other custodian may maintain a civil action against the

offender to recover damuges for interference with the parental or goardianship

intcrest,
A child stealing crime is defined as “a violation of sections 2905.01, 2905.02, 2905.03, and
2919.23 of the Revised Code or section 2905.04 of the Revised Code as it existed priot 1o the
effective date of this amendment.” R.C. 2307.50(AX1).

{930) The trial court concluded that the plain language of the statute does not authorize
the victim of the child stealing crime to file a claim pursuant to R.C. 2307.50. We agree.

{931} The statute specifically lists the individuals that may file an action pursuant to
R.C. 2307.50. These include: “the parents, parent who is the residential parent and legal
custodian, parenmt who is not the residential parent and legal custodian, guardian, or other
custodian * * " Thus, even assuming that the Defendants committed a child stealing crime,
Ms. Jacobson is not the proper party to bring an action under R.C. 2307.50. Her complaint does

not allege that she is any of the individuals authorized to bring an action pursuant 10 R.C.
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2307.50. Even viewing the allegations in a light most fevorabile 1o her, the allegations at best
asserl that she was the viclim of a child stealing crime. Thus, any relief available 10 Ms.
Jacobson would lie outside of R.C. 2307.50.
{932} Mr. Kirsch's seventh assignment of error is overruled.
ASSIGNMENT OF ERROR VI
THE COURT ERRED IN NOT HOLDING THE CIVR. I] HEARING TO
ADDRESS FRAUDULENT CITATION OF AUTHORITY WHEN THOSE

SAME AUTHORITIES WERE RELIED ON BY THE COURT AS SUPPORT
IN RENDERING ITS DECISION.

ASSIGNMENT OF ERROR VIII
THE COURT ERRED IN NOT VACATING THE ORDER DENYING LEAVE
TO BRIEF CONSTITUTIONAL ISSUES SIGNED BY A DISQUALIFIED

JUDGE NOT ASSIGNED TO THE CASE, “FOR” A DISQUALIFIED JUDGE
WHO RECUSED HERSELF WHEN THE COMPLAINT WAS FILED,

{933) Mr. Kirsch asserts in his sixth assignment of error that the trial court emed in
failing to hold a hearing on his motion for sanctions. He asserts in his eighth assignment of ervor
that the trial court erred in not vacating the order denying Ms. Jacobson's motion for leave to
brief constitutional issues.

{¥34) Afier dismissing the four counts of Ms. Jacobson's complaint, the trial court
concluded that Mr. Kirsch’s motion to intervene as the next fiiend of Ms. Jacobson, Mr. Kirsch's
motion for sanctions, and any other pending motions were mool. Given that we have reversed
the trial count’s dismissal of Ms. Jacobson's second, third, and fourth claims, the foregoing
mations would no longer be moot. Accordingly, it would be premature for this Courd to address

these issues af this time and we decline to review them.
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i1,
{Y35} In light of the foregoing, we susiain Mr. Kirsch’s fourth assignment of error,
decline to address the sixth end eighth sssignments of error, and overrule the remaining

assignments of error. The matter is remanded for proceedings consistent with this opinion,

Judgment affirmed in pan,
reversed in part,
and cause remanded.

There were reasonable grounds for this appeal.
We order that & special mandate issue out of this Court, directing the Court of Common

Pleas, County of Summit, State of Ohio, 1o carry this judgment into execution. A certified copy

of this journal entry shall constitute the mandate, pursuant to App.R. 27.
Immediately upon the filing kereof, this document shall constitute the Jjournal entry of

judgment, and it shell be file starmped by the Clerk of the Court of Appeals at which time the
period for review shall begin 1o run.  App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make 4 notation of the

mailing in the docket, pursuant to App.R. 30,

Costs taxed equally to both parties,
TIMOTHY P, GANNON
FOR THE COURT
MOORE, J.
CONCURS,
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CARR, P. J,
PA ND DI NG IN g

[936) 1 respectfully dissent from the majority’s resoletion of the first, second, third,
fourth, and fifth assignments of error,® because 1 do not agree that R.C. 2307.60 creates an
independent cause of action. Instead, 1 agree with our sister districts referenced in the majority
opinion that R.C. 2307.60 merely codifies a plaintiff's right to file a civil sction for damages
arising out of a criminal act, irrespective of any criminal proceedings. In other words, the pursuit
by the State of criminal proceedings does not foreclose the injured plaintiff’s right to seek civil
damages. R.C. 2307.60, however, is not the claim or cause of action that gives rise to damages.
Rather, it merely provides the statutory authority to file discrete civil claims, the elements of
which must be pleaded beyond the mere allegation of criminal activity. See Groves v. Groves,
10th Dist. Franklin No. 09AP-1107, 2010-Ohio-4515, § 25 (“A party must rely on a separate
civil canse of action, existent either in the common law or through statute, 10 bring a civil claim
based on a criminal act,”),

{937} 1 am concerned with the majority’s creation of a separalc cause of action based
solely on the statute, because 1 foresee unwieldy case management ramifications, R.C. 2307.60
provides no notice to a civil defendant regarding the nature of the cause of action against which
he must defend. | question how a plaintiff will attempt to prove his case and how the trial court
will crafi jury instructions to reflect elements of a claim which has not been identified.
Morcover, interpreling the statute to pemmit an independent cause of action may run afoul of
other statutory schemes for relief. For example, the legislature has created a precise mechanism

to sue for wrongful death. See R.C. 2125.01, ef seq. That statutory scheme provides the

* I agree that these assignments of error should be consolidated as they are intenwined
and implicate similar issues.
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exclusive means by which all statutory beneficiaries may obtain relief. See Love v. Nationwide
Mut. Ins. Co., 104 Ohio App.3d 804, 810 (10th Dist.1995) (holding that, in the absence of fraud,
& properly executed and approved settiement binds all beneficiaries and bars any further
wrongful death claims), citing Tennant v. State Farm M. Ins, Co., 81 Ohio App.3d 26, 24 (9th
Dist.1991). The majority's holding in the instam case, however, may creaic another avenue by
which a plaintiff may seek damages for wrongful death. The result is unceriainty and a lack of
finality for litigants, panticularly defendants who remain exposed 10 additional linbility despite
having settled a discrete wrongfut death suit. 1 do not believe that the legislature, in enacting
R.C. 2307.60, intended to dispel with the requirements that a plaintiff put a defendant on notice
of the elements of the claims against him or 1o subject & defendant to the threat of ongoing and
duplicative Htigation.

{738} In this case, Mr. Kirsch did not allege any discrete civil canses of action. Instead,
he merely invoked R.C. 2307.60 in allcging that Ms. Jacobson was entitled 1o damages because
of the criminal acts of the various defendants. In the absence of the allegation of separate civil
common law or statutory causes of action, I believe that the trial court properly granted the
defendants’ motions to dismiss for failure to state a claim upon which relief may be granted
pursuant to Civ.R. 12(BX6). Accordingly, 1 would overrule the first through the fifth
assignments of error and affirm the trial court’s dismissal of counts two, three, and four in the
complaint.

{139} Given my resolution of the first five assignments of error, 1 would substantively
address the sixth and cighth assignments of error. Moreover, 1 concur in the mejority’s

disposition of the seventh and ninth assignments of error.
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Case Summary

Priscedural Posture

Plaintifi’ police chief appealed from the judgment and order
of the Auglaize County Court of Common Pleas (Ohio),
which granied summary judgment to defendants, safely
dircetor and city, and dismissed the chief™s compluini
alleging breach of comruct, wronghul dischange, negligent
fermination, megligent infliction of emotional distress,
intentiona! inlliction of emotional distecss, and sceking a

remedy pursuant 10 Ohio Rev. Code § 2307.60.

Overview

The chief was remved from the eligibility list for Chicl of
Police und rerminated afier he was investigated on allegations
of palice misconduet, The chiel asdministratively appealed
his termination and, ulicr o hearing on the malter, the civil
service commission ordered that he be refnstaled, appointed
chiel and, receive buckpay. The chief filed an action in the
Irial coud secking dumuges based apon contract und (un

claims. The wial court granted the safety direstor and the
city's molion [or summary judgment. On appeal, the coun
afirmed and held thi as there was no evidence of o contruct
between the chiel and the city. summary judgment was
properly granted as & matier of law, The chief had reconrse
through the procedures established by Ohio Bev Code §
12434 for his wrunglul discharge. Thus, no authority
existed for any Further remedy in the trial conrl. Ghio Rev.
Code § 2307.60 also did nol creale a separale cause of
action for the chief, bul anly provided thal his civil cause of
action was ot merged with a criminal prosecution nrising
Trom tlw same acts. The chief fuiled 1o set forth o sulficient
chim for intentions! infliction of emational distress,

Ouleome

The coun affinned summary judgment in lavor of the city
and ils safety director.

LexisNexis® Headnotes

Conslitvtional Law > Subsantive Due Process > Generad
Overview
Coniracts Law > Breach > Hrench of Contract Actions > General
Overview
Governments > Local Governments > Bmployees & Officials

Labor & Employment Low > Employmem Relalionships >
Employmen Contragls » Breachex

HN! Where a poblic empluyee's substantive due process

rights are pol invoked, the employee may seek redress with
& stale breach of contruct claim,

Governments > Local Governments > Cluims By & Agoinst

Governments > Local Governmwnis > Employees & Officials
HAN2 In the absence of o collective bargaining sgrecment,
Ohia cuse Jow dictates that public employees in Ohie do not

bodd their position by contract; rather a public employee's
pusition is held as o matier of law, or, by statute,
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Governtents > Local Governments > Chaims By & Against

Labor & Employment Law > Bmployment Relationships > At
Will Employment > General Overview
Ladewr & Bmploymeal Law > Employment Relationships > A1
Will Employment » Public Employees
lLabor & Employmeni Law > Wrongful Termination > General
Overvies,
HN3 The 1on for wrongiul discharge in  1he
employment-al-will context exists in Ohio, However, public
empluyces serve by statute, and the statules periaining 1o
publiv employees govem when and for what reasons a
public smployee can be terminated,

Gaovernments > Locsl Governmenls > Claims By & Against
Goveraments > Locol Governmunts > Employees & Officials
Governmenis > Ste & Temitorial Goverminents > Claims By
& Agains

Torts > Public Entity Lisbitity > immunitics > Sovercign
Innnunity

HN4 Dhio Rev. Code § 2744.0XB) does nol create o canse
of action, it only provides thet Chapter 2744 of the Revised
Code (rclaling to sovereign immunity of political
subdivisions) does not apply to civil actions arising out the
employmem relationship.,

Governmients > Locnl Gavernments > Claims By & Against

HNS Ohio Rev, Code § 2307.60 dues not create s Separate

cause of aclion. A separate couse of action mus) be gvailable
before this section is invoked,

Torts > ... > Typus of Negligence Actions > Negligem Infliction
of Emotiona) Distress > General Overview

HN6 Uhio courts do nol recognizc a scpamte tort for
negligent infliction of emetional distress in the employment
context. Recoverics in aclions Tor Ihis form of emolivnal
distress are restricied to veey limited sitntions, namely
siluations involving automobile accidents. Thercfore, 2
phaintiff may only recover for emotional harm negligenily
inflicied by a defendant hy instituting  traditional chaim for
sgligent infliciion of cmotion distress, The plaintifi wiil
then he requited 1o show that he or she (1) was o hysiander
W an aceident, (2) resonubly appreciated the peril thereof,
and (3} sullfered scrivus and Foresceshbie emotional distress
us a resull of his cognizance or fear of the peril.

Tona > Intentional “forts > Imentional Inflivtion of Emotional
Distress > Geperal Ovorview

Page 20l 6
LLEXIS 5544 ]

Toris > Intentiona) Torts » Intentioaal JaMiciion of Ematioan

Distress > Elemems

Toris > ... » Hlements > Cuusation > General Overview
HN7 The three elements of intentional infliction of emetional
disiress are: (1) that the defendant intended 10 couse the
plaintill seriows emotional distress, {2) that the defendont’s
conduct was exireme and outrageous, and (3) shal the
defendunt’s conduct was the proximute cause of plainiil™s
serious emolional distress.

Counsel: ATTORNEYS:

MR. GREGORY 13. WH SOUN, Adorney st §.aw, Mr. Hric J.
Wilsan, Attomey at Law, 5t. Marys, OH, For Appellant.

MAZANEC, RASKIN & RYDER CO., LL.PA. Mr. John T,
Mcl.andrich, Attorney at Law, Mr. Roben H. Siofiers.
Attorney al Law, Columbus, OH, For Appeflces.

Judges: HADLEY. J. EVANS and SHAW, J1.. concur,
Opinion by: HADLEY

Opinion

OPINION

HADLEY, J. Plaintifi-Appellant, William Applcgate
("appellant™), oppeals from the judgment of the Auglaize
Counly Court of Common Pleas, which granted summary
Jjudgment 10 Defendants-Appellecs, Michas! Weadock and
the City of S1. Marys ("Weadock”, "St. Marys” and/or
“appellees”) and dismissed appeltant™s complainl against
appellees. Appellant alsu appeals from the judgment of the
trial coun which dismissed the claims against 5t Marys
regarding attomey fees and punjtive damages.

Appellant was a sergeant in the S1. Marys Police Department
for approximately scventeen years, when. in April and May
1*%2] 1991, he panicipated in the promotionnl process for
Chief of Police. Appellee Weadock, of (he time period
issue, was the Dinecior of Salety and Service for the City of
St Murys. Appeliant placed first on the oligihility Fist for
Chiel of Pulice a8 & result of the promunions] process,

After an interny] investigation of appellunt on wllegutions of
police miscunduct (illicit drug use and Jeaking information),
appcllant was keominated hy appeliec Weadock from the
police department on July 17, 1991, The person placing
second on the Tisgt was appointed o the Chiel’ of Police
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position. Appellan) appealed bis termination 1o the St
Marys Civil Service Commission (“Commission™. On
November 26, 1992, afier a hearing on the natter, the
commission ordered appellant (0 be reinstated and appointed
Chief of Police of the §t. Marys Police Depariment, and,
also, 1o receive hackpay,

Subsequenily, on December 21, 1992, appeliant filed the
within action in the Auglaize County Common Pleas Cour,
secking damages bosed upan a contract claim and several
tort claims. Appeilant timely appealed the t1ral cobrt’s
Jjudgments and timely asserts three assignments of emor
therefrom,

Assignment of Errer [*3] Number One

The trial court crred in granting Defendants' Motion
for Summary Judgment,

In his complaint. appeilam set fonh six claims Tor roliel
against appelioes: breach of contract, wronglyl discharge,
ncgligent tesmination, R.C. 2307.6f) remedy, negligent
infliction of emotional distress, and intentional infliction of
emational distress. The irial court delermined that appelfont s
malion contra appellces” motion for summary judgment
attempted o creale genuinge issues of material facl byt was
supporied only by *speculation, conclusions, and mfcrences
on infcrences™; and, 1hus, was nol sulficient 10 overcome
appellees” mation, In his briel, appellan raises six Zissues
for review” in the conlext of this assipnment of emor. We
will uddress each of appellan’s claims as mised in the
complaint separalely and whether appellant has presented
evidence on the clins to sufficiently present penvine issues
of material Taci.

Breach of Contract

First, in regards to appeliant’s breach of contruct claim, we
do nut find Ohio case law 1o suppor appellant’s claim.
Appellunt refies wpon Shirokey v Marth (1992), 63 Obio 51.

3d 143, 585 N.E2d 407. 1o supporl *4] this claim. In
Shirokey, the Ohio Supreme Count addressed the issuc of

whether the plainiiff-finefighter's failure 0 he promoled
vialated the plaintilfs substantive due process. Therein, the
Ohio Supreme Cown stated that BNT althovgh plainiifi™s
substuniive due process fights were not invoked, the plaingi T
could seck redress with a state bresch of contmct elaim. To
support this comtention, the court relicd upon Charles s
Bagster (C A6, 1990), 910 F2d 1349. In Chartes, the Sixth
Circuit Count of Appesls explained that the Kenucky
govermment enlity had “invioluble contracts” with ita
employees. Thus, a crocial distinction emerpes: there is no
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evidence of a contruel in the matter sub judice. The issue of
a contraet, especiafly a collective hargaining agreement, js
no1 mentioned in Shimkey. No mention of a collective
barguining agreement is made or nolived herein, HA2 in the
absence of such an agreement, Ohio case law diclotes that
public employees in Ohiv do not hold their position by
contrael; miher a public emplayer's position is held as w
matter of Jaw, or, by stawie, Fuldayer v, Cleveland (1972),
32 Okio St. 2d 14, 290 N.E.2d 546; sev, also, Jagkson |51
v Kuriz [)979), 65 Ohio App. 2d 152, 154, 416 N.E.2d J064

("The claim based on contractval vielation *** has no
validity. A public employee holds his position s a matler of
law und not of condract,”),

Appellant has not presented evidence for a breach of
contract clainy; therefore, summary judgment was properly
granted us 3 matler of faw as 1o this cloim.

Wreongful Dischargs

For Ihis cause of action, appeliant secks compensatory and
punitive damages, in addition 1o the backpay which he has
already received upon his reinstaicment, Appellunl cites as
authority for this proposition, Greeley v Miami Valley
Mainten Comractors,_Inc. (1990}, 49 Ohio St. 8
351 N.E2d 98], and spucifically, paragraph three of the
syliobus, which stales: ”in Ohio, a cause of action for
wronglul discharge in violution of public policy muy be
brought in 10" The Creeley decision involved an
employec-al-will, and the coun noted in its decision that

todey, we oply decide the question of a public poliey

exception (e the gployment-at-will ductrine based

on violation of a specific statute, |Emphasis added.]

Undoubtedly, HN3 the 1on for wronglul discliarge {*6) in
the employment-at-will context exists in (hio. Creeley,
However, as noted ahove, public employees serve hy
situie. and the slatules pertaining to poblic wmployees
govern when amd for what reasons a public employee cun be
iemiinaled. E.g., R.C. 124.34. Morcover, o public employee’s
recourse when he atleges that he has been “wronglully
discharged™ is through the procedures st forth in Chaprer

4 of the Revised Code.

Appelunt relics upon other suibority ¢ Jiernan v, Clncinnari
{1915), 18 Ohio NP (N.S) 145, devided by the Superior
Court of Cincinnati) w establish » separie cause of action
in a common pleas court for the 1on of wronglul discharge,
However, uppellant’s argement and authority simply do net
provide for any funther remedy against Weadock or St
Marys,
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Other than the recourse provided Tor sppellan in Chapter
124 of the Revised Code, we huve found no other authority
for appellant’s suparate cause of action in the common pleas
caurt for the tort of wronglul discharge. As aptly noted in

Anderson v. Minter { 1972), 32 Ohio St. 2d 207, ot 213.214
291 N.E2d 457-

Where, however, the et complained of is within the
scope of o defendants dutles [*7] o cause of action
in tort for monelary dumages does not lie. Nor cen
liahility he predicated simply wpon  Ow
vharacterization of such conduct as malicious, **4

ek

|Such a} principle applics 1o a case where monelary
dumages are sought by a civil service employee from n
supervisory employes for allegedly muliciously indacing
the appointing authority of the civil service employee 1o
suspend such employee for a period of five days or less,
and that oo cawse of action was stated in plaintiff™s
pelition against defendant-appellant Tutde.

The seme principle applics herein, Appellont had recourse
through the procedurcs established by Chapter 124 of the
Revised Code Tor his “wrongful dischurpe”™ by the appointing
authority. Appeitunt has been given on adeguale remedy at
law and no authority exists for any further cemedy for this
alleged wrang in the common pleas court.

Finally, appellant relies upon B.C. 2744,09(B) as a hasis for

recuvery herein, However, HNG R.C._2744.09(8) does nol

create a cause of aclion. il only provides thal Chapter 2744

of the Revised Code (relaing to sovercipn inumunity of
political subdivisions) docs not apply o civil actions arising
1*8] out the employmon retationship.

As a matier of Jaw, the trhial courd’s prant of summary
Judpment 1o appellecs on this claim is affimed.

Negligent Termination

Again, appellanl has failed w stale o capse of action.
Appellant followed the provedures in Chapter 124 of the
Revised Code, puined recourse (backpay sod reinstalemen),
and has ro remedy in the common pleps court for further
monetary damages. Appellnd has cited ao authority, and we
hove found none, which would support  appellam’s
proposition.

23U7.6 Remdy
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ANS KC 230760 docs nol crcale a separate cause of
aclion, A separale cause of selion musi be available befon
this scction is invoked.

This section [former R.C._1.16] is only a codifiention
of the common law in Ohio that a civil action is not
merged in a eriminal prosecution which arose from
the same av vr nels.

clmidt v. Statistics, Inc. {1978), 62 Ohiv 48, 458,
403 NE2d 1026, Since no scparmie cause of action is
available, there ix no recovery pursnant v B 2307.60 Tor
appellant.

Appellant’s only support in ils one paragraph argument of
{*9] the existence of a genvine issue of material fact is that
his reaclions during the period ot issue were “serious” as

defined in Pough v Hanks (1983 Ohiv 51 3d 72, 451
N.E.2d 759,
In Bc u Fe 1994), 97 Ohio 3d 693, 647

NE2d 507, an employee filed suil against her former
employer, The cose discussed e stalus of o pegligen
infliction of cmotional disiress cluim in the context of an
employec-emplayer lawsuit,

HN6 Ohio covrts do not recognize a separate 1orl for
negligent infliction of emolional distress in the
omployment context, Hadestad v, Consol. Rail Corp.
(9911, 75 Ohio App. 3d 184, 598 N.E2d 1302;
Antalis v Okio Dept. of Commerce {1990), 68 Objo
App. 3d 650, 589 N.F.2d 429. Genenally, recoveries in

actions for this form of emationel distniss have been
restricied 1o very limited situgtions, namely siluations
involving automobile accidents, Schallz v, Barberton
s Co. (1983), 4 Ohio St. 3d 13 jo B, Rep.
376, 447 N.E,2d 109; Paugh v, Hanks (1983), 6 Ohio
8t. 3d 72, 6 Ohio B. Rep, 114, 45] N.E.2d 759. **+
Therelore, a plaintiff may only recover for emotional
barm negligently inflicied by a defendant by institwling
1*10] u “traditional” elnim for nepligent infliction of
emotion disiress, Hatlestad, 75 Ohio App. 3d at 191,
598 N.E.2d at 1306-1307. The plantifl will then be
required 10 show that he or she (1) was a bystander o
an uceident, (2) reasonably sppreciated the peri thereof,
and {3) suffered scrious and foresceable cmotional
disiress as a resull of his cognizance or fear of the peril.
Puugl, paragraphs three and four of G syllubus.

We fullow ile Tenth Distrivt Coun of Appeals (Amalis al
654) und the Eigith District Count of Appeals { Tseheuntz al
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714} in declining 10 expand the 1on of negligent infliction of
emotional distress in the employment context absent a clear
cxpression from the Ohio Supreme Count. In so doing, we
note that appellam’s allegations and summary jedgment
muterial presented do not set forth evidence on all the
clements for a waditional claim of negligent infiction of
emolional dislress; and, therefore, as » matter of kaw, the
irial eourt properly granted summary judgment tu appellecs
on this clyim.

Intentionat Infliction of Entionul Distress

Appcllumd must huve presented evidence on the three
clements of the 1on1 of intentional [+11]  infliction of
emotional distress in order for this claim lo survive nppellees”
mution [or summary judgment. HN? The three elements
are:

(1) that the defendant intended to couse the plaintiff
strjous emotionsl distress, {2) that the defendant's
conduct was extreme and outrageous, and (3) that
the defendant’s conduct was the proximate cause of
plaintifls serious emotional distress. Phung v Waste

Mgt Inc {1994), 71 Qhio 51 34 408, 410, 644 N.E 24

285,

Appellant’s one paragraph argumen in his briel alleges tha
appellee Weadoek™s conduct was “outrageous.” Appeflant
fails to sel forth any cvidencc on the remaining two
clements 1o suppor his argument that the iral courf emed in
granting summary judgment on this issve, The recond in this
cuse is voluminons, and in the sbsence of any direction or
reference by appellant to the place in the record which lends
support o his argument, we must conclude that the trial
count properly pranted appellecs’ motion for summary
Judgment s to this issue. App R, JS(ANZ); Loc.AppR.
11(A) and (B).

Based upon the foregoing. appellant’s First assignment of
eror is overruled,

Assignment of Error Nember Tvwo

1*12] Thw trisl court erred in dismissing Plaintif*s
proyer for uttorney fees and punitive or exemplary
dasnages against the City of St. Marys with respect
o all claims.

O May 7, 1993, the trial coun determined, prior 1o 1he finu
adjudication of appellai s claims, that appellum would nol
be entitled 1o punitive damages or attomey lees i appellant
prevailed on any one of his claims raised in his complaint,

This judgment entry is the focus of appellam®s second
ussignmeni of ervor. Based upon our delermination in the
first assigniment of eror that plaintiff did not presem
evidence which wonld defea appellees’ niotion for summary
judgmant, this alleged error is moot, and, therefone, need nol

he addressed by this Count. App.R. I2(AN I)c).

Assiynment of Error Number Three

The triul court erred by ruling prior to the hearing
date scheduled for summary judgment and by not
considering oll of the evidenee presented by plaingff
in oppusition for Defendanis® Motion for Summary
Judgment.

This assignmem of error argues that the trial coun
prematorely  decided appellees’ mwotion for  summary
Jjudgment.

The record indicales thal a non-oral hearing on appellees’

{*13} miotion for summary judgment was scheduled Tor
December 28, 1994, The iwaring was seschoduled for
January 4, 1994, upon motion by appellees. The journal
eptry rescheduling such hearing dale stated, inter alie, “The
Counl ORDERS that the Summary Judgment hesring sct for
December 28, 1994, be VACATED and RESCHEDULED
1o the Sih doy of January, 1995, w1 800 am.” No further
cxiensions or continuances of the non-oral hearing date for
appellees’ motion for summary judgment sppear on the
recond.

On March 24, 1995, the trial coun cansed the following
jourmal entry 16 be filed in this case:

The Court, since it’s sic] pre-trial conference with
evunsel on January 13, 1995, has had o busy scheduly
and finds it will require additional time (o rule on
the pending Motion For Summary Judgmment [sic]
together with the resolution of the two recently filed
defense motions, to-wit: Motlon to Exclude *** and
Motion In Limine to which motions Atterney Wilsen
has nut yet responded,

I will therefore be impracticable to meel the May,
[sict 22, 1995 trinl date which Is hereby vacated];]
however],] the two above Motions will be heard on
1hat date at 1:30 P.M. and if the Motion [*14] For
Summury Judgment is not sustained u new trisl date
will be assigned,

IT IS THEREFORE ORDERED the Irial of this
cause heretolore assipned for May 22, 1995 is herehy
vacated and pending Motions will be heord un May
22, 1998 at 1:30 PM. {Emphasis added.]
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Appellani argses that the 1al judge’s use of the phrase "and
pending Mations will be heard on May 22, 1995 w §:30
PM.” (underlined in quoted maicrial) indicated shat the
summary judgment hearing was moved 10 May 22, 1995;
amd, therefore, appellant had until May 22, 1995, o file
malerials in opposition 1o appelleus’ motion for summary
judgmem, pursnam 10 CivR. S6(C) which so provides.

Appellunt’s inlerpretation of the wiad coun’s March 24,
1995 is a struinod one, A rending of the March 24, 1995
Jjovmal entry in its cntivety indicates that the entry was
abviously filed subseguent 1o the only hearing date scheduled
for the motion for summary judgment Qanuary 4, 1995) and
does not jndicete that the tral count sought 10 extend the
hearing date on appelices” motion for summary judpment or
aMow additional Ciy R, 56/C) material 10 e filed after the
only date set for summary judgrmiem hearing.

Therclore, [*#15] a reasonable reading of the Iria) coun's
March 24, 1995 journal entry indicates thal the Tinal hearing
date set for summary judgment was January 4, 1995, and

any CivR, S6(C) material filod subscquent thercto in the
court”s determination of appellees” motion For summary
judgment was pot 1o be considered.

Appellant’s third assighment of ermor is overruled,

Appellant’s assignments of error are overraled and the
Judgment of the Anglaize County Courl of Commoaon Pleos is

aflirmed.
udgime ced

EVANS and SHAW, ]J., concur.
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Cartwright v. Batner
Court of Appesls of Ohio, Second Appelaie District. Montgomery County
July 3, 2014, Rendenal
Appeliale Case No, 25938

Repuorter

2014-Ohio-2995: 15 N.E.3d 401: 2014 Ohio App. LEXIS 2035; 2014 WL 3032842

KIMBERLY A. CARTWRIGHT, Plaimifl-Appellant v.
DAVHD B, BATNIR, TRUSTEE, e ol., Defemlant-Appelles

Subscquend Bistory: Later procceding wt Cartwright v
I 0 Qhio 8t 3d 014 -Ohin-4193 4 Qi

LEX]S 2337, [6 N.E3d 685 (2014)

Appeal dismissed by, inpant Cartwright v. Sutner 140 Ohig

1. 4D, 4-Ohio-4352, 2014 Ohiy 2503, 17

ME 3d 594 (2014)
Discretionary appeal not allowed by Carfwrizht v Batnes,
41 Ghio Si. 35, 2045-Ohia-239, 5 Ohin LEXIS

146. 23 N.E 3d 1197 {2015}

Prinr Histery: [***1] (Civil Appeal from Common Pleas
Count). Trial Count Case No. 2011-CV-3520.

Core Terms

trial court, revocable trust, accounting, power of allomey,
ulwmey’s Tees, condominium, checking accoun!, imevocuble
trust, damages, probate cour, transferred, beneficiary,
contends, settlor, checks. assigned ervor, properly owner,
common pleas, misuse, provides, trusts, vested, concorment
Jurisdiction, expenditurcs, atomeys, dollars, funds, judicial
procecding, court of appeals, civil action

Case Summary

Overview

HOLDINGS: |]-The tsia! court crred in nuling plaintilT
lacked standing 1o see o trustee for misusing a power of
atiorney {(POA)Y. a3 ber interest in the 1rst, which vested at
the settlor’s death, would Biove been injured by the restec's
actions, and the remedy was the retum of the misused funds
o the drust corpus; 12)-1t erred in roling that plaintiff failed
to prove the trusice misused the POA, as there was
sufficient evidence of improper transfers of funds to cavse
lhe: burden to shifi to him 1o show that conducl was free of
undue influence and fraud. which he Faited 10 diy; morcover,

e was guilty of sel~dealing for Bving in the condoeminium,
part of the imevocable trust, without paying the trust the fair
market rental vadue; {330 was emor 1 dismiss plaintifi™s
claim for ireble damages under R.C_2307.60 and 2307.6]
bhased on her claims under the POA and for an gecounting.

Oulcome:

The decision of the trial count was affirmed in part and
reversed in panl.

LexisNexis® Headnotes

Civil Procedure > Appeals > Standords of Review > Abuse of
Discretion
Civil Procedure > Remedics > Damages > General Overview

Civil Procedury » Remedies > Equilable Aceountings > Genem)
Overview

HNT Accounting issucs and the award of damages that muy
appenr to be necessary Tall within the sound discrelion of the
tria} courl. As a resull, the appellate coun’s review is for
ahuse of discrelion. This means it will affirm unless it find
the wrial coun's anitude unreasomable, arbitrary or
unconscionable, Decisions are vnneasonable if' they are not
supported by a sound reasoning process.

Estate, Gifi & Trd Law > o 3 Trustiees > PDuties &
Powers > Genpeqnl (Overview

Baate, Gt & Trugt Law > .. > Trustces > Duljes &

Powers > Standards of Care

HIN2 See R.C. 5808.01.

Estate, Gifi & Trust Law > ...
Powers > General (vervicw

> Trustees > Dulies &

HNI The trusiee is required Lo administer the trust solely in
the ineresis of the beneficiaries. R.C. 5808.02(A).
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Governnents > Legishion > Effear & Operation >
Retrspociive Operation
Estnte, Gilt & Trust Law > Trosis > General Overview

HN4 The Ohio Trust Code, R.C. ch. 5801 o 5811, was
specificufly intended 1o apply retronctively to lrusts crepted
before its effective date, R.C. S811.03tAN ). I also upplics
to judicial proceedings conceming trusts commenced before
the effective date of ch. 5801 to SR11 uniess the court finds
that application ol u particular provision of those chapters
wonld substantially interfiere with the effective condoct of
the judicial proceedings o prejudice the righls of the
parties, in which case the paricolsr provision does not
apply, and the superseded law applies. § 5817 0% A X.3).
Esue, Gifi & Trust Law > .. > Trusless > Dulies &
Powers > Generad Overview
Estale, Gii & Trust Low > ..
Powers > Swndards of Care

> Trustees > Dutics &

HNS A wusiceship is primarily and of necessity a position
of trust and confidence, and it offers an opportunity, if not
a lemptation. o disloyally and sell-aggrandizement. The
connotation of the word and name “trusice” carries the idea
ol u confidential relutionship calling Tor scrupulous inlegrity
and Mair dealing.

Estaie, Gift & Trust Law > ... > Privite Trusts Characteristics >
Trust Beneliciaries > General Overview

HNg A bepeficiary of a trust is defined as & person that has
a proseml or future beneficial interest in o trust, whether

vested or contingent, R.C. S801.01C).

Estaie, Gifl & Trust Law > ... > Private Trusts Churscieristios >
Trust Beneficiaries > Genernl Overview

Estae, Gift & Trust Law > .. > Trmtees > Duties &

Powers > Stndurds of Care

Hsiue, Gift & Trust Law > Trusis > Irevocahle Eiving Trusts

HN7 With respect o both Irrevocable and revocable trusts,
a truslee owes a beneficiary o duty to administer the trust in
goud Taith, in accordance with her interest as o heneficiary,

Futate, Gift & Trost Jaw > .. > Trasiees > Dulies &
Powers > Gemeral £verview

HNE RC. SEOLIHKA) emd (B) meyuine trustees 1o keep
wloynate records of o 1rust's administetion and to keep trust
propeny separste from the restee’s own property,

Estie. Gilt & Trust Law > .. > Trosiees > Dulies &
Powers > Acovonling

HN9 See R.C. 5808.13(C).

Estate, Gift & Trus Law > .., > Private ) rusts Charssieristios >
Trust Beneficiarics > Goneral Overview

HNIO A curremt beneficiary is defined in 8.C_5801.0KF)
95 a beneficiory that, on the dale the benehiciary's
yualification is determined, is o distribuiee or permissible
distributee of trust income or principal,

Estale, Gift & Trust Law > .. > Trusiees > Duties &
Powers > Accounting

HNI See RC. 2100.303(4).

Estate, Gift & Trust Law > Trusts » Creation of Thsis

Estate, Gift & Trus! Law > ... > Private Trusis Characlerisics >
Trurlees > General Overview

HNI2 B.C S8M.0] pravides several ways of creating a
Urusy, including: {(A) transfer of property o anothier person as
trustee during the sedlor's lifetime or by will or other
disposition 1oking effect upon the selllor’s death; (B)
declurmion by the ewner of property that the owner holds
identifiable property as trustee; (C) excreise of a power of
appoinimenl in favor of a trustee; (D) a covrt order.

Escte. Gift & Trust Law > Trusts > Creation of Trusts

HN13 The fact ithat u iast instrument has been signed does
ol mean that all the propenty in the trust has boen delivered,
The property  interest need noi be  transfermed
conlemporancously with the signing of the trust instrument.
A trust instrument signed during the seitlor's lifetime is not
rendered invalid simply because the wust was not created
until praperty was transferred Lo the trusiee al a much later
date, including by contract afier the seitlor’s death.

Eglate, Gift & Trost Low > Trustx > Creation of Trusts

HN14 The requirement of clear proof thal an assel has been
properly delivered o the trust {os is the case with inler vivos
Lifis), is not requined in situations jnvelving revocable
trusis, whese the settlor is the trusice, Mere declanstion of
the seiilor's intent to place the assets in the wrust is sulficient
und effective. The important guestion is whether the decedent
divested himsell of the oguitable interest in the property in
yuestion, Whe made such a transfer of the equitable inens,
the scparation of equilsble and legal inlerests that s
requined 1o support a trast s present and the decedent, as
seltlor-trustes, held legal titke 1o the trust property subject 1o
the trust.
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Civil Procedore > ... > Jurisdiclion > Suhjeet Mater
Jurisdiction > General Overview

Civil Procedore > .., > Justictubility > Standing > CGenerl
Overview

HNI1S Subject-mutter jurisdiction refers 1o the siatwiory or
constitutional  authority o adjudicale o casc. Lack of
standing, on the other hand, chellenges a party s capacity 1o
bring an action, not the subject-matier jurisdiction of the
Iribunal.

Civil Procedure > ... > Justicigbility > Stweding > Injury in Fact
Civil Procedure > .., > Justicinhility > Standing > General

Overview

AIN16 Sianding exists omly when (1) the complaining pany
has suffered or has been threatened with direct and concrae
injury in a manner or degree different from that suffered by
the public in goncral, (2) the act i question caused the
injury, and (3) the reliel requested will redress the injury.

Esute, Gift & Truw Luw > Bsisle Planning » Powers of

Altorney > Constraction & Interpreiation

Civil Procedure > ... > Justiciability > Standing > General

Overview
HNIT See B.C. 1337.36(4)

Governmuns > Legistation > Statwory Remedics & Rights
HNI& Sce R.C. 1337.41.

Esute, Gifi & Trust Law > Estwe Planning > Powers of
Altoraey > General Overview

Business & Corporuie Law > ... > Duties & Liabilivies > Causes
af Action & Remedies > General Overview

Civil Procedure > ... > Allorney Pees & lixpenses > Basis of
Recavery > Stutory Awards

HNI9 See RC. 133737

DBstute, Gift & Trust law > Esiae Planning > Powers of
Atrney > General Overview

HN2G Sce R.C. 1337.64(A).

Civil Provedure > ... > Justiciability > Standing > Genvral
Overview

HN21 Swading is evaluated as of (he commencement of
suil.

Civil Procedure > ... > Subject Maiter Jurisdiction > Jurisdiction
(ver Actions > Exchusive Jurisdiction

Civil Prcedure > ... > Subject Malier Jurisdiction > Jusisdiction
Cver Actions > Concurmemt Jurisdiction

Estate, Gifi & Trust Law > Estaie Planning > Powers of
Attorney > Genernl Gverview

HN22 RC 2101 24A)N 1) provides the probate coun with
exclusive jurisdiction over certain matiers, unless olherwise
provided by law. However, actions based on powers of
atiomey are mentioned in R.C. 2101 24(B) 1){h), which
gives copcurren! junisdiction to probate and common pleas
COuns,

Estate. Gift & Trust Luw > Eslale Planning > Powers of
Attorney > General Overvigw

Civil Procedure > ... > Jurisdiction > Subjoct Matier
Jurisdiction > General Overview

Estate, Gift & Trust Law > Trusts > Charitable Trusis

Exate, Gift & Tt Law > Truss > Geoerd Overview

Healtheare Low > Medical Treatment > Cueneral Overview

HN23 Sec .G 2101.24{R){1)b).

Lstaie, Gill & Trust Law > ... > Privaie Trusts Charseigristics >
Trust Beneficiaries > Gencral Overview

HN24 Typically, beneficiaries of trusis have only equitable
interests in o trust untif their interest is vested. In order for
a trusl 0 be o tast, the Jegal titke of the res must
immediately pass 1o the trusiee, and the beneficial or
equitable inerest to the heneficiares.

Esute, Gift & Trust Low > Wills > Beguests & Devises

Este, Gill & Trust Law > ... > Interpretation > Inlemt of
Testator > Gencral Overview

HN2S 1L is the scttled role of Supreme Court of Ohio to
construc all deviscs and bequests as vesting in the devisee or
legatoe  the death of the testatar, unless the intention of the
Iestalor to posiponc the vesting o some {uture lime s
clearly indicated in the will,

Civil Procedure > ... > lusticishility > Standing > Personnl

Slake

Estawe, Gifi & Trust Law > ... > Prohale > Probale Procecdings
General Dverview

HN26 RC 210950 penmits complaints by any person
interested in the estale apainst any person suspected of
having concealed, embezdded, or conveyed away or of being
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or having been in the possession of any moneys, personal
properly, or choses in action of the esinle.

Fistute, Gifi & Trst Law > .. > Probsie > Prohate Prsocedings >
General Overview

HA27 Concealment uctions under R.C. 2709.50 and 2109.52
can be applicable 10 recover certain assets wrongfully
concealed, embezzled, or conveyed uway before the creation
of the estale,

Estate, Gifi & Trust Law > Esinte Planning > Powers of
Altorney > General Overview

Business & Comorate Law > ... > Causes of Adion &
Remedivs > Brench of Fiduciary [y > Burdens of Proof

Business & Coporute Law > Agency Relationships >
Fidueiaries > Definitions

HN28 A power of aorney is o writlen instnsment
avthorizing an agent o perform specific acts on behall of
the principal. The holder of » power of atiomey has a
fiduciary nelutionship with the principai. Such a relationship
is one in which special confidence and trust is reposed in the
integrity wnd fidelity of anather and there is o resuliing
position of superiority or influence, acquired by viroe of
this special trust. In such a relationship, the person who
holds the power of attamey bears the burden of prool’ on the
sssue of the faimess of transactions beiween himself and the

principal,

Estale. Gift & Trust Law > Emate Planning > Powers of
Atloemwey > General Overview

Esiae, Gift & Trom Law > ... > Gilt Procsdures > Evidence >
Infercnces & Presumpiions

Evidence > Infercnces & Prosumplions > Presumpiions >
Hebutial of Presumprions

HN29 Where there is a confidemial or fiduciary relationship
beiween a donor and donee, a transfer of money or propenty
from donor ko donee is viewed with suspicion that the dosce
may have excrcised undue inflluence on 1he donor. Even if o
power of allarmey gives an express grant of authority o an
altomey-in-faet (0 muke gifts to third persons, incleding the
allomey-in-facl, it docs not remeve all obligations owed 10
the principul. b such cases, o presumption of undue
influence arises and the burden of going forward with
evitdence shifls 10 the donee to show that his conduct was
free of wndue infloence or fraud and that the donor acted
voluntarily and with 2 (ull understonding of his 2o and its
consequences. The donee may rehut the presumption of
unduoe inflluence by a preponderance of the evidencd.

Estate, Gifi & Trust Law > .. > Trustees > Dulies &

Pawers > General {verview

HN30 Implicit within the duties and powers of a trustee is
the prohibition against scll-dealing.

Estane, Gift & Trust Law > .. > Trusiees > Dolics &

Powers > Limitations

HN31 See RC. 2109.44(4).

Civil Procedore > ... > Atlorney Foos & Expenses > Basts of
Recovery > Statutory Awards

Civil Procedure > ... > Costs & Atlomey Fues > Costs > Genoral
Overvicw
Civil Procedure > Remedies > Damages > Punitive Damages

HN32 See RO 2307.600AK 1),

Tons > Intentiona! Torts > General Overview

Crimingl Law & Procedure > .. > Theft & Related Offenses >
Larceny & Thelt > Generl {hverview

Civil Procedur: > Remedies > Damages > Punitive Damages

Civil Procedure > Remedies > Damgges > Compensatory
1)amages

Govemnmnents > Legislalion > Stalwory Remodics & Rights

fIN332 Sce R.C. 2307.61(A).

Civil Procedore > Remedies > Damoges > General Overview
Criminul Law & Procedure > Criminal Offenses > Thefl &
Related Offenses > General Overview

Governmenis > Legislution > Stuntory Remedies & Rights

HN34 Pursuant tw R.C, 2307.60 and 2307.6), here is a civil
cause of action for damages that result from a thefi offense.

Furthermore, § 2307.61G) specifically indicates that
recovery of domages in a civil action for a thefi offense does

it require a criminal conviction,
Criminul Law & Procedure > Criminal Offenses > Theft &
Related (Miensex > General Overview
Governments > Legisiation > Sialwory Remedies & Rights
Civil Procedure > Remedies > Damages > General Uverview
Civil Procedure » Remedics > Lamapes > Punitive Damages
HN3S RC 2307.60 is o hroad statule referving o myone
injund in person or propeny by a eriminal aet, whereas B.C,

2307.61 refers more specifically to a property owner. B.C.
2307.6] also Bimits its reach 16 sitvations involving willlul
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damage of property or thefi, and provides sdditionu) polential
remedies, including liguidated domages and an award of
treble damages.

Civil Procedune > Remedies > Damages > Punifive Dumoges
Civil Procedure > Remedies > Equilable Aveorniings > General
Overview

Tistate, Gifi & Trust Law > Bstate Planning > Powers of
Atlomey > General Overview

Criminal Law & Procedure > Criminal Offenses > Thell &
Reloled Offenses » General Overview

HN36 The remedy of o civil action for trehle dumages for
pruperty owners who have boen deprivel of property dug
thefl is consistent with actions for an accounting and 1o
oblain relief pursaant to a power of allomey. B is also
consistent with the ability to bring sctions based on an
nltomey’s malicious conduet,

Civil Procedure > .. > Attorney Tees & Expenses > Basis of
Recovery > American Rule

Civil Provedure > ... > Atiomey Fous & MExpenses > Basis of
Recovery > Statwory Awards

Civil Procedure » ... > Alorney Feos & Bxpenses > Basis of
Recuvery > Bad Faith Awards

HN37 When consideting an awand of attomey fees. Ohiu
lollows the American Rule, under which a prevailing party
may not generally recover attorney foes. However, sttomey
fees may be allowed if: (1) 8 swtuie creates o duty; (2) an
enforceable contract provision provides for an awand of
atiormey fees: or (3) the losing panty has acted in had faith.

Civil Procedure > ... > Atlorney Fees & Expenses > Bagis of
Revovery > Sisttiory Awards

Civil Procedure > ... > Costs & Attoraey Fees > Costs > General
Overview

Extute, Gilt & Trast Law > Trosts > General Dverview

HN3E8 Sce R.C. S810.04.

Civil Procedure > ... > Costs & Atlomey Fees > Atomey Fees
& Eapenses > General Overyiew

Civil Provedure > Appeals > Stundards of Review > Abuse of
Discretion

HN39 An appellute count reviews ewards of altorney foes
Tor abuse of dizcretion.

Civil Procedure > Appeals > Standards of Review » Abuse of
Discretion

HN4 An wbuse of discretion implies that the coun's
alitvde was vnreasonasble, arbitrary, or unconscionable.

Counsel: JAMES R. KINGSLEY, Cirelevifle, hin,
Atlomney for Plaintlil-Appellant.

TIMOTHY A. TEPE, Cincinnmi, Ohio, Auomey lor
Defentanis-Appellees,

Judges: WELBAUM, 1. FAIN and DONOVAN, 11, concur,

Opinion by: WELBAUM

Opinion

[**404] WELBAUM, J,

I*F1] In this case, Plainiff-Appetont, Kimberly Cantwright,

appeals from judgments rendering an accounting on o
revovahle  trust, and uwarding  attomey  foes  to
Delendonis-Appellees, David 8. Bainer, Trusice of the
Lormine M. Batner Revocable and Irrevocuhle Trusts, and
David 8. Batner, individually.! In support of her appeal,
Kimberly contends that the trial court crrod by failing 10
require David (o itemize and aceount for every expenditure
from the trust, Kimbery further contends that the ural court
erred by mot beginning the accounting in 2005, when
Loraine Bainer's dementie appearcd, sad assels were
allegedly placed into the revocable trust,

1*P2] In addition, Kimberly muiniains that the trial count
erred in dismissing her claim for ireble dumuges under R.C.
2307.60 [*%2f and RC_2307.6). Fimlly, Kimberly
eontends that the iial count emed in awarding David some
allomuy fees for defending the accounting action, and in
denying her some feey for discovering David's defalcations.

|1*P3] We conclude that the irial coun did not abuse is

discretion in determining tha the accounting was adequate
for the revocable trust for periods between June 2007 and
2009, Although David admitied 10 having  improperly
expended money from the tmst, the sum he wok s
reusonohly consistent with the tally made by Kimberdy's
witness ofier having received the aceounting documenis
from [avid.

' Fur purposes of convemicnre, Plaintifl- Appetium. Kimberly Corlwright, and Defeadant-Appelles, David Butner, will be referad w

by thweir first names,
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[*P4] The wial count did enr in concluding that the claim
regarding David's use of a power of attorney belonged 30
the estate, and thal the semedy was in probate court.
Kimberly was entitled 1o bring o0 action in common pleas
court, which had concurrent  1**405) jurisdiction over the
matler. The court also erred in concleding, on the merits of
this claim, that Kimberly failed (o prove a misuse of the
powers of stterncy. There was sufficient evidence of transfers
of funds 10 David, causing the burden 10 shilt 10 David 1o
show (hm his conduct waus free of wndue influence and
froud. David failed 1o present  |**#3] such evidence.
Addiionally, David viulated prohibitions against sell-dealing
with respect o a condominivn that was part of the
imevocahle trust, and shoudd be required 1o refmburse the
trust for the fair market repts] value of the comdominium
from the time that he bepan living Lhere.

[*PS] We further conclude that the trial coun erved in
dismissing Kimberly's ¢laim for civil damages under £.C,
2307.60 and R.C. 2307.6]. Bucanse of the error regarding
David's alleged misuse of the power of altorney and
Kimberly’s entittement to bring a civil sction under R.C.
2307.60 and R.C, 2307 61, the aworney fee awards musi be
reversed,

1*P6) Accordingly. the decision of the wial count will be
affirmed in punt, reversed in part, and remanded for lurther

proceedings.
I. Faets and Course of Proceedings

*P7) This tale of warring siblings began in 2064, when
Laorraine Batner, who was then abowl R1 years old, was
eoncerned ahoul prolecting her estate should she need home
nursing care? Al the tme, Loreaine had assets of
approximately $319,389, and also received o substantial
civil service pension and social securily benelit every
month. Based on these probate concerms, Lormine consulied
with Michacl Millonig, an [*#%4] estatc planning specialist.
Before consulting Millonig, Lorraine had established a
revocable trust in 1993, and had a prior will that was writlen
in 2003, Lormine was the tewstee for thal wust, and her
children, David and Kimberly, were svecessor co-lruslecs.
The 2003 will lefi Lormaine’s propeny cyually 10 David and
Kimberly, Also, in 2003, David became the holder of o
power of atomey for Lormine,

[*PB] David made the initial contaet with Millonig and
alended xome moetings with his moller and the altomey.
Millonig was aware ihat Lormaine had been dingnosed with
dementia and Alzheimer's, As a result, Millogig had Lorraine

evaluated hy a doctor 1o obtain a medical opinion abowt her
compelency 1o sign legal documents. Upon receiving the
docior’s weport, Mitlonig concluded that Lorraine was
capable of doing an eslate plan.

1*P91 Millonig decided thal Lomraine covld place about
$150,000 in mn imevocable trust, which wonld proteet her
estute from Mcdicaid claims. Accordingly, he prepared 1he
irevorabie trust documents as well as a deed imnsfering an
unencumbered condominium that Lormine owned into the
trust, The condominium  (*4%5] was valued wt about
$115,000. In addition, $35000 was placed into the
trrevocohie trust, “The funds [or this came from Lormaine's
Day Ajr Credit Union ("Day Air™) Account No, XXXX and
from Lomaine's Day Air Checking Account No, XXXXXX
{*X88"). David was named the sole trustes for the irevocable
trust,

[*P10}  Millonig also prepared an amended and restaled
revocable trust document that replaced the 1993 sevocable
rust dogument. He kepl the same name for the trust, which
was called the Lormine Batner Trusi, $/12/1993, Boll:
Lorraine ond David wene named os co-trustees, and 1he plan
was (bat the rest of Lotraine’s assets would be placed in the
revacable trust. Under the teoms of the rvsts and the new
1*+306] will, David was entitled 1o reeeive the first $87,400
upon Loraine’'s death, bused on advancements thal had
beuen made 1o Kimberly. Afier thut deduction, the remaining
assets in the imevocable and revocable trusts were 1o be
divided egually between the two siblings.

P11} David's position of tria) was that the revocable trust

hud been fonded only with en dollars and Lorvaine™s
household goods and fumnishings prior to the ime that he
ook wver as rustee in June 2007, when his mother was
placed in  [¥*¥6] a nursing home. At that time, signalure
vards were filled out, transferring pwnership of Lomaine’s
Day Air Checking Account No. 588 1o the revocable trust,
Kunberly's position was that a "Schedule A* antached to the
irmevocable trust, trmsferred the Checking Account Mo, 588
und all of Lomaine’s other remaining assets when the
irrevocable and revoeable trusts were created, Kimberly
alsa look the position that David shoukl have to aceount for
these assets between 2005 and June 2007.

1*112) Al the hench inial, the panies disputed the exient
which Lormaine hundled her own affuins beiween 2005 and
2007, and the exient of her competency during thal Wme.
According 10 David, Lomaine was fine throughmm 2005,
and muy heve even been driving into 2006 MHe furnther
indicated thal Lorraine handled her aflairs and that he was

? To avoid confusivn, we will refer 0 Lawraine Batner by her first name.
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not the only vne who had secess 1o her eredil card during
this time. In comrast. Kimberly stated that Lorraine had
dementia in lawe 2004, and was acting odd and saying
unusual things. As an cxample, Lormaine thought Kimberly
was her mother at times. In addition, when President Bush
wus vlected, Lorraine wanled w know how 1o dress for the
inaugural ball. Kimberly staled that |***7) she bad nol scen
her mother write a cheek sinee July 2005, and Lormuine did
nol have aceess 10 her uwn checkbook afier she moved in
with Kimberdy in Decembir 2005 or January 2006, Further,
after July 2005, Dovid gave Kimberly Lonuine's credit cand
only three or four times, 1o purchase grocerics,

[*P13] Lorraine dicd in Avgust 2000, Aithough David was
the cxegutor of the estate. he did ot open an estate in
probale court. Insicad, an attorney for St. Leonard's, where
Lomraine had been residing, opencd an estate in order 10
collee) on $27.000 allegedly owed o the porsing hoine.
Kimberly mlso liled an action in probate courl in Oclober
2010 regarding David's lailure w probate the estate, In
addition, she filed another action in probate coun in January
2010, requesting an acecounting. Between 2005 and 2009,
about $337,731.94 had becn deposited into Lormine's
Checking Account No. 88, However, by the time of the
bench trinl in January 2013, the revocable trust had a
balance of about $1,000. The asscts in the irrevocable trust
had remained unchanged since its initiation in 2004, other
than accumuluted intercst paid on the cash thut bad been
included in the st

1*Pi4] The probute action was dismissed |*#*8) in May

2011, and Kimbery filed the present action on May 13,
2081, against David, individually and as rustee of Lomraine's
irmevocable and revocable trusts. In this action, Kimberly
usserted the fellowing claims: (1} for an occounting, pursuant
1o B.C 5808.13; (2) breach of fiduciary duty; (3) breach of
# common law dury o maintain proper reconds and accounts;
(4) conversion of trust assets 1o David’s pwn benefit; (5)
civil conversion of assets and wiple damages under R.C
2307.61; (6) un injunction; ond (7} intentional imerference
with expeciation of inheritance.

1*P15} The case was tried 1o the bench over two days, in
late: January ond carly Icbruary 2013. Prior an irial, Kimberly
1**407] dismissed her claims for intentional interference
wilh cxpectation of inheritunee, and (he rial proceeded on
{he: remaining cluims. Following the triol, the count issued o
decision, concluding: (1) that Duvid had not commitied
misconduct wilh respect 1o the imevocable trust, and was
entitled Lo $12,000 in fecs for administering the trust; (2)
that David’s acts regarding the revocable trust. w the least,
vonstituted willful misconduct. wmd he was required 10

reimburse the trust in the amount of $59,902.57.
|***9] David was alse not entitled 16 ¢laimed conpensution
of $6,000 in fees for administering the revocable trust; (3)
Bank fecs incurred far carly withdrawal of CDs wene ool
fraud: (4) the coun had insulMicicnt informalion on atiomey
fees already paid and presentty due, and would need 1o holl
a further heating; (5) the remadies in R.C._2307.6] were nol
available w Kimherly; (6) there was o failure of proof
reganding o Nonkern Communities aceount; and (7) the
count lacked jurisdiction 1o consider misconduct from the
2005-2007 vime frame, as redress for tha aleged issue
would be in probate court,

1*1116] Consistent with the decision, the tial court held o
further hearing on atiomey feey in July 2013, Afier thal
heuring, the trial court concluded that Kimberly was entitled
1o receive $12,3R4 in attomey fees rther than the $58,342.58
she had expended, The count reasoned that this smaller part
of the fees had been eamed from the beginning of her
aliomey’s representation through March 2011, when David
provided an sccounting matching the one wsed at tsial.
Based on the same reasoning, the court held that David was
enlitfed to the fees he incurred from Aprif 2011 through June
2013, with a 40"%% |**#10] reduction for his misconduct.
Thus, of the $109,635.97 in 1wl Tees tha David claimed,
David would be catitled 1o fees of $46,390.90. The court
ulso reduced the howrly amount charged by David's allomney,
from $430 10 $400, Finally, the court overruled s motion for
reconsideration tha! Kimberly had filed after the original
decision on the merils.

1*P17] Kimberly appeals from the decision on the merits,
the denial of the motien for attemey lees, and the decision
awarding attomey loes,

11. Did the Trial Court Err Reganding the Accounting?

i*P18] Kimberly's First Assipnmem of Error. quoted
verbatimy, stotes (hat:

What is Required 10 Constitwte s Proper Trost
Accounting and When Must 1t Be Presented? Is an
Atorney‘s Accounting ot Trinl Too Law?

{*P19] Under this assignment of error, Kimberly contends
that the trial coun should have sequircd David 10 more
thoroughly detail and itemize the expenditores from the
revicnble Lrast. Kimberly nlso contends that the sccounting
wus pot presented until trial, and, therefore, was untimely,

{*20] HNT "Accounting issucs and the awand of damages
thal may appear to be necessary fall within the sound
diserction of the trial court. As a resull, owr review is Tor
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abuse of discretion.” [**11] Se alry, 138

Ty s
Ohio Appid 244, 300, 741 NE2d 155 {2d Dist 2000),

citing Sandusky rties v Aveni, 15 Ohio St.3d 273
274-275,_15 Ohio B. 408, 473 N.E2d 798 {1984}, "This
means we will alfirm vnless we find the tdal coun's altilde
‘vnreasonuble, arbiteary or unconscionsble.™ M., quoting
AAAA Enterprises, Inc. v River Place Community Urban
Redevelopment Corp., 50 Ghio St.34 157, ]61, 553 N.E.2d
397 {1990). "Decisions are warcosonsble il they are not
supporied by o sound reasoning process.” I,

1*P21] [**4081 Eilecive Janvary 1. 2007, the legisiatun:
amended various sections of the Revised Code, and enacied
new seetions for purpnses of adopting an Ohio trust code,
See Sub, H.B. 416, 2006 Ohio Laws File 128, Pursuan 1o
that act, RC. Chapters 5801 to 5811 may be ciled gs the
Ohio trust code. See B.C._5801.011. Under newly-enacted
&.C. 5808.01, HN2 *|ulpon acceptance of o trusiceship, the
trustee shall admindster the trust in good faith, in accordance
wilh its terms and purposes and (he interests of the
hencficiarics. and in accordance wilh Chaprers 5801, to
3811. of the Revised Code.” Jn addition, HN3 1he rustee is
required 10 administer the trust *solely in the intervsts of {hbe
bencficiorics.” R.C. S808.02{A). [***12) HN4 The Jaw as
amcnded and cnacted was spocifically intended 10 apply
retroactively to trusts created before its effective dale. See
RC SEITLOFAND). I also applics "o judicial proceedings
concerning trusts commenced before the effective due of
thuse chapters wnless the court finds that application of a
particular provision of those chaplers would substantialty
interfere with the effective conduct of the judicial
pricesdings or prejudice the rights of the parties, in which
case the particolar provision does not apply, and the

superseded law applies.” B.C. S871.03AX3).

1*P22} Even hefone the now act, hawever, the law provided
that NS5 "a trusteoship is primarily ond of nccessity a
position of 1rust and confidence, and thal it offers an
opportunity, if nol a wmptation. o disloyalty and
sell-aggrandizement. The connotation of the word and nume
“trustee’ camics the idca of a conlidential relationship
culling for scrupalous integrity and fair deoling.” {Cilation
omied.) In_re Binder's Eswte, 137 Ohiv 5126, 38 _27
N.E2d 939 {1940},

{*P23} HNG A bencliciary of a trust is defined, in perfinent
part, ax “a person that has o presenl or fulene benelicinl
interust in o trust, whether vestod or contingent frex 3|+
" RC 5801.00C). Thus, HN7 with respeet to both the
imevoruble and the revocable tnusts, David owed Kimberly
a duly to administer the trust in good faith, in accordance
with her imerest as o beneficiary.

1*F24] Regarding record-keeping, HNS R.C._5B08 itKA)

and (B} require trustecs (o keep “adequale records™ of a
trust’s administrstion and w “kesp trust propery separate
from the trusice’s own property.” This siatule, however.
does pot define what constituies an adequate recond,
Nonctheless, R.C,_ 35808.13(C) does address annual
accounting reguirements, nnd provides, in relevant pan,
thaa:

HN9 A rusice of a trusi Ut has a liscal year ending on
or after January §, 2007, shall send © the curvent
beneficiuries, and 1 other beneficinries who reyuest it,
al least annually and o the wrmination of Lhe (rust, a
report of the trust propeny, lishilities, sceeipts, and
disbursements, including the source and amount of the
trusice’s compensation, a listing of tho trust assels, and,
if feasible, the trust asseis’ respective market values.

1*P25] HNIG A cumemt beaeficiary is defined in RC
S80L.ONF) as “n beoeficiary that, on the datc the
beneficiary’s qualification is determined, is a distributee or
permissible {***14) distributee of trust income or principal,”
In the case before vs, Kimberly became o current beneficiary
of both trusts in Avgust 2009, when Lomaine died. By
stainte, David was required to provide al least an anpual
zccounting. Kimberly filed an action requesting an
accounling in January 2010, but David did nit provide up
accounting until March 2011 tha esseatinfly muiched the
amounls that Kimberly's witness (her husband) westified 1o
o [**4091 iriad. Kimberly contends that even this account
was insufficiently detaibed.

I1*P26] In the casc of Jn_re Marjorie A. Fegrn Trust, Sth

ist. Knox Ne. 11-CA-16, 2012- , the trustes's
accounting was a handwritten ledger that did not include an
inventory or a running accounl of daily disbursements and
veceipts. Jd, at ¥ 25. The coun of appesls noled that
"non-professional irusices arc not necessarily held io the
siricl accounting standards of professional Inusices * + *
Id. ar ¥ 26. However, the court also held that the ledger and
a supplemental accouting (el "far beneath the standand of

cure mandated by R.C. Chapter 58087 Id.

|*F27] Al least one connl has lonked 10 R.C. 2109.303 for
“guidunce on how o construct an accouniing.” Whitman v

Whitman, 3d Dist, Hancock No. 3-11-20, 2012-Ohio-405, §

42 |*=215] . In this repard, R£. 2709, 303(A) statcs shat:

HN1T Every scooun) shall include an ilemized siatemenl
of all receipis of the feslamentary trusted or other
fiduciary during the accounting period and of all
dishurscments  and  distributions made by  the
lestamentary trusice o other Nduciary during the
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accounting period. The fteptized disbursensents and
distributions shall be verified by vouchers or proof * *
*. In addition, the accouni shall include un itemized
statement of all funds. assets, and investments of the
esiate or 1rusl known 1o or in the possession of the
lestamentury trustee or oither fiduciary at the end of the
accounting period and shall show any changes in
invesiments since the losi previous aceount, (Emphasis
ardded).

1*P28} Afler reviewing the record, we conelude that David

failed 1o provide an sccount until al Jeast March 2081, in
violation ol his dutics a5 a trustee. David also Tailed 10
provide itemized dishursements that were verified by receipts
or proof. However, David admitied 10 having improperly
expended money from the trust, and that sum (346,720,608}
is reasonsbly consistent with the 1ally made by Kimberly's
wilness after having  [*#*16) received the accounting
ducuments from David. As u resull, we cannut say that the
trial court abused its discretion in determining ihat the
untimely accounting was adequate.

{*p2¢) Accordingly, Kimberly's First Assignment of Ervor
is overrvled,

14, The Accounting and Other Issues Pengining 10 the
Trusts

1*P30) Kimberly's Seeond Assignment of Error (incorrectly
phrused as a question), steles as follows:

Whit Assetx Must Be Ineluded in o Proper Trust
Accounting?

A. Content of the Revocable Trust

*P31] Under this assignment of error, Kimberly presents

several issues. Essentially, in these issues, Kimberly contends
that the trial coun erred in excluding the lime period of 2005
through Jupe 7. 2007 frem the accounling period for the
revocnble trust, Junc 7, 2007 is the dite wpon which
Lorrine’s Day Air Checking Account No. 588 was placed
in the revoeable trust. Prior to that 1ime, David was the POA
for Lomaine, Kimberly contends that David should hove
heen reyuired 1o accoun for approximately $277,363 of
funds in 1he checking account between 2005 snd 2007,

1*32] The tnhal count concluded thut Lorrgine, as settor of
the revocable tros, was the individoal responsible for
iransTerming assets into the trust, and 1***17] tha David had
ner abligation to du so, The court Tenther held that Kimberly
lacked standing 1o bring a claim bused on the POA agsinst
David, becuuse the claim was subject 1o redress in proba

court, il the common [**310] pleas coun. Specifically, in
the comest of the POA, David was acting on behaif of his
principal, Lorriane, and any claim for misconduct would
belong to her estate,

1*P33] At irial, a wilness fromn Day Air testificd that
Lorriane™s checking acconmnt No, 588, was transferred into
the revocable trust on June 7, 2007, when » signeture cand
was signed transferring the account into the trusl. Prior 1o
that lime, Lorraine wus the owner on the secount. The
allorney wha prepared the irusts also testified that regardless
of whal is lisied sm the schedule Tor assets for u trust, 1he
setllor has 1o take action to transfer the assed into the rost.
For example, if « bunk centificate of deposit (CI) is Jisted as
a trast assel, the setilor musi go 1o the bank and place the
CD in the trust,

{*P34} iIn comrast, Kimbery argues, citing R.C. 5804.01
and other authority, that where a setthor and trustee are the
same person, a tsust is created by a declaration by the owner
thal he or she holds the propeny |***18] as trasiee for
another, and the sctilor need wke no further action 10 fund
the trust,

1*P3s] HNI2 RC_S804.07 provides several ways of
creding a trust, including:

{A) Transfer of propenly to another person as lrustec
during the seltlor's lifelime or by will or other
disposition taking cffect upon the setifor's death;

(B) Iclaration hy the owner of property ihal the owner
bolds identifiable property as Irusiee;

(C} Exercise of o power of appointmient in favor of a
trustes;

{13} A coun order.

{*P36] However, HN13 the fact that a trusl instrument has
been signed does not mean that all the propeny in the trust
has been delivered. In Facl, this point is made in the Official
Comumients 1o the Uniform Trust Law accompanying Uniform
Trust Code 401, which is analogous 10 8.C, 5804.01. These
commenls sale that “Furthermore, the propenty inkerest
need ot be transferred contlemporancously with the signing
of the trust instrwment. A trust instrament signed during the
sellor’s lifetime is not rendered invalid simply becoose the
rust was not created until property was fransferred 1o the
trustec @l u much later date, including by contraat afier the
setlors death.” Uniform Trust Code 401 Comment (2006).

1#P37]) Accordingly, as {***19] the sctilor of the revocable
trust, Lomiine had the ability 10 sipn the revocable tust
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instrument snef later fund and create the frust by conveying
property 1o il. She could also fund and create the revocable
frust confemparuneously (which she did by conveying
houschold goods amd $10.00), and add more properiy laler.
Ser PlaintifT™s Ex. 6 and 7. In this regard, the comments Lo
the Uniform Trust Law indicale that “[the propeny interest
avcessary (o fund and create s trust noed not be substantial.”
d. at Uniform Trus Code 401 Commend.

1*P3%] Kimberly is comect in maintuining that Lormaine
could place property in a trust by decluring that she held the
propery as frustee. See R.C S804.0/(R). However, the
relevanl points for purposes of David's Bability 1w accuunt
for the revocable irust proceeds between 2005 and 2007 are
when Checking Acvount No. 588 was transferred into the
trust, and when David assumed responsibility for the wrost,
The checking aceount was ransferred into the trost on June
7. 2007, when she signature card for Day Air Checking
Account No, 588 was changed 1o designate the revocahle
trust as the account helder. Prior 10 that time, the checking
aceount was nol panl of  [**%20)] the trust, and Lomaine
reluined avthority over the checking account as the owner.
Admiitedly, David had a POA and could write checks on
Larraine’s hehalf.  [**411] David, therefore, conld have
abused his outhorily ax a POA with respecet to the checking
acconnl, but that issuc difTers (as the irial count recognized)
Trom the issue of whether David was reygired 10 provide an
aceounting for the revocable trast between 2005 and June
2007.

{*P39)  Kimberly also argoes that Day Air Checking
Account should have been pant of a trust because it was
oniginully listed as an assc! on u schedule 1o dic imevocable
trust. See Plaimtiff*s Trial Ex. 9. However, a! trial, David
lestified Ihat while Lomaine's attorney originally intended
the assels in schedule A to be purt of the jrevocable trust,
Lorraine thought about il and deeided she did not want 1o
pul these accounts inlo the trust, She wanted to simplify the
trust by putting ber condominium and some cash into the
accaunt. Accordingly. the 1rust was changed und resigned in
February 2005, Lomaine's atioracy, Mr. Miflonig, indicated
thal he did not recognize Ex. 9, and that Ex. 10 (which lists
the condominivin and $35,000 in cash) looked correat os 1o
what they [***21] linally decided to give lo the imevocable
Irusl.

[*P40) in addition, Milkonig staled that signing » ducunient
Nike Ex. Y and attaching 3 10 o trust does sl mean that the
irust owns Ihe assels; instead, the seulor has w sign
documents to transfer the assets, such as signing cards ol the
bank. Whilc this would be the preferred approach, it appears
nod 10 be sirclly necessary in sitvalions involving nevocable

trusts. See Stephenson v. Stephenson, 163 Ohia App.3d 109,
2005-Ohiv-4358,_836 N.E 2d 628, § 6-18 (9th Dist.)

1*P4t] In Stephensan, the coun of appeals concluded thal
an IRA and some brokemge accounls were pan of a
revocuble trust even though the settlor had never transferred
owncrship ko the trust, and even though these accounts listed
beneliciaries other than the wrust. Jo_ar § 3, 4,_and 6. The
eour dislinguished between irrevocable trusts and revocable
trusls, and concluded thathN'14 the reguirement of clear
prool’ that an assel has been properly delivered 1o the trust
{us is the vose with iner vivex pifis), is ool reguired in
situations involving revocable trusts, where the settler is the
trustec. fd._ai § 8-12. The count relied on o prior case, which
had held that “mere declaration of  [**#22] {the senlor’s|
intenl to place the assets in the trust wos sulficient and
effective.” d. a1 § 9, citing Hateh v. Lallo, 9th Dist. Sumprit
No. 20692, 2002-Ohio-1376. § {]. In this regard, the coun

of appeals noted thay;

The Harch coun explained iis rtionale:

“The imporiant question in this case is whether 1he
decedent divesied himselfl of ihe cquitabic interest in
the propeny in question. 11 he made such a transier of
the eyvitshle interest, the separation of equilable and
fegal intercsts that is roquirad 10 suppont o trust s
present and the decodent, vs settlor-trustee, hekd legal
title 16 the rust property subject 1o the trust.”

* * % Based on this premise, the Hateh court identified
four aspects thit instructed jis decision: the decedent
unambiguously evidenced an intent to create the wost a1
the time it was exceuted, the decedent divested himsolf
of an cquilable intercst in the axsct, the decedent
separated the asset from the bafance of his personal
propesty, and the beneficiary had access 1o the asset
once it was in the trust. {(Citation omiticed.) Stephenson
ai ¥ 9, quoling Hatch ar § 18-19.

[*P42] Aficr upplying these {acions to the case befor it, the
counl of appeals concluded that  [%#923) the sctifor had
fulfilied the conditions for divestment, and that the propeny
had been wonslered 1o the trust, [*412) Stephensor, 163

Ohin App.3d 109, 2005-Ohio-4358 836 N.E2d 628 at ¥

17.

1#143) These concepts do not, lowever, suppont a linding
that Day Air Checking Account No, 588 was tramsferred 10
4 trusi prios 1o June 7, 2007, Sigaificantly, the only mention
of transfering that asset o u trsl was in conneclion with
the dmevocable trust, However, os David ond the irust
atlorney testified, 1omaine rejected the transfer and elected
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I place vnly the condominiom and $35,000 in cush in the
irrcvocahle trust. Day Air Checking Aceount No, 588 was
nol listed o an assel in any schedule w the revocable rost,
and there is no hasis for concluding thai it should have boen
purt of the revocable trust. In this regard, we note that the
Revoceble Living Trust Agreement stotes, with respect 1o
the *Trust Bstote,” thai;

‘The Seutbor bas transferned and delivered 10 the Trustoe
the property described in Schedule A, which is alteched
herelo and made 2 pan hereof, the receipt of which is
hereby acknowledged by the Trsice. Sveh propeny
and any othier propeny wsmsferred Lo and received by
the Trustes  [**+%24) 1o be held pursuant 10 this Trus)
shall comstitute the “Trust Bstate” and shail be held,
administered and distribuied by the Trustce as
hercinafier provided, Delendant’s Ex. D., p. 1, ltem 1.

I*P44} Schedule A for that trast Bsis only $10. Ex. D., p 16
Lorraine also executed o “Transfer of Property in Trusi® in
December 2004, bw it was limited 1o “houschold goods,
Tumiture, jewelry. personal effects, currency & coins and all
uther tangible property kocated at my [Lorrianc's] residence.”
PlaintilTs Ex. 7, p. 1, This was not effective to transfer Day
Air Checking Account. No. 588, because the checking
asccount wis nol a langible property located a Lomuine's
residence.

B. The POA

I*P45]  Under this assignment of ermor, Kimbery also
contends that the trial coun erred when it found that she
lacked standing 10 bring a claim for misuse of the POA.
Kimberly argues that under R,.C. 210L24(B) 1)b), probme
and common pleas courts have concurrent jurizdiction nver
powers of attorney. With certain limitations not applicable
1o this case, B.C. 2J6H.24(B) ] b} does provide both counts
wilh concurrent jurisdiction over sctions involving powers
of ativracy, However. the basis of the trinf count’s decision
{***25) is thot the claim befonged t Lommaine's estate and
should be heard in probale courl,

{#P46) HNIS "Subject-matier jurisdiction refors 1o the
statuory or constilutional authorily 10 sdjudicaie a casc.
Lack of standing, on (he nther hand, challenges a party’s
capacity (o hring an action, not the subjoct-matler jurisdiction
of the 1bonal” (Citations omitted,) Groveport Madison
Local Schools Bd. of MMM%

7 Ohi
25. iNi1e "Slandmg exisls only when {1) the mmpllmm;,
parly has suflered or has been Hwentened with direet and
vonerele injury in a manner o degree different from that

suffered by the public in general, (2) the Juct] in question
caused the injury, and (3} the refief requested will redress
the injury.” (Citation omitled.} Beaver Excavoting Co. v

Tesia, 134 Ohin 51.3d 565, 2012-Ohio-5776, 983 N.E2d

1317, ¥ 8.

[*147] We conclude that Kimberly did have standing 1o
assert claims against David in common pleas coun with
respect to his actions as a POA. As an initial point, R.C,
1337.36{A} provides. in perinent pan, that;

HNIZ Any of the Following persons may petition o
eourt to construe 8 power of allomey or review the
dgent’s [***26] conduct and grant appropriate relicf:
[#*413] * * =

(4) The principal's spouse, purent, or descendant;

(5) An individus! whe would yualify as o presumptive
beir of the principal;

(6) A person mamed s a beneficiory lo receive any
propenly, benelit. or contraciual right on the principal™s
death or as a beneficiary of o trust crested by or for the
principal that has a financial interest in the principul’s
eslate € 2 ¥ ¥

1*1r48) In view of these provisions, Kimberly would be
permitied to bring an aclion as & descendent, a presumptive
heir, or 3 person numed as a beacficiary upon Lomaine's
death. B.C. J337.41 forther states thotHN I8 *|tThe remedies
provided under seciipns 133721 10 1337.64 of the Revised
Code are not exelusive and do not abrogale any right or
remedy under any other provision of law of thi state”

1*P49) In addition, R.C. 1337.37 provides that:

HNI® An ageol that violates sections 1337.2] o
337.64 i is liable 1o the principal or

the principal’s successors in interest for (he amount
reguired to restore the value of the principal’s property
o what it would have besn had the violation not
occumad and the amount required Lo reimborse the
principal or the pricipal’s successoss in interes)
1#*227] for the atiomey's fees and costs paid on the
ageni's hehalf.

1*P50) The ahove statutes became effective in March 2012,
us pant of the adoption of the Uniform Power of Atlormey
Act. See RC, 1337.2] and Sub. S.1. 117, 2011 Obio Luws

File 65. However, R.C. 1337.64, alw adopted as part of tht
act, provides thu:

HN20 (A) Excem as otherwise provided in sections
1337.21 to 1337.64 of the Revised Code, on the
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effective date of this section, those sections apply (o all
of the lollowing:

(1} A power of stemmey crealed before, on, or afier the
effeclive date of this section;

(2) A judicial procecding conceming  power of attorey
commenced on or afler the effective dwe of (his
section;

{3) A judicial proceeding concerning a power of attomey
commenced hefore the effective date of this section,
undess the court finds that application of a provision of
sectipny 1337.21 to 1337.64 of the Revised Code wonid
substuntially interfere with the effective conduct of the
Judicial proveeding or prejudice the rights of 3 pany, in
which cose that provision does not apply and ihe
supersedisd law applies.

14Ps1) HN2T Sianding is evalunted as of the commencement
of svil, which in this case was in May 2011. Groveport
Madison Local Schools Bd. of Edn,, 137 Ohio St.3d 266,
2013-Ohio 4627, _ 998 N.E2d i132, m 4 .26

pre*28) However, in view of the provision in RC
133764(AN3). we conclude that applicotion of RC
1337.36(A} would not substentindly inerfere with the
effective eonduct of 1he judicial proceeding, nor world it
prejudice the rights of a party. We say this for 1wo reasons:
(1) Kimberly would have been able 10 bring an action for
misuse of the power of allorney prior i the effective date of
R.C _J337.36: and (2) Kimberly would be shle o file an
action in probale count under R.C, 270950 to oblain redress
against David's misuse of assels,

[*P52]  As was noled, RO 270124 deals with the
jurisdiclion of probate courts. HN22 RC 2101.24(A)])
provides the probate coun with exclusive jerisdiction over
certain mallers, unless otherwise provided by law. However,
actions hased on powers of allorncy anc menfioned in the
stibsection of the statule that gives concurrent jurisdiction 10
prebaie and common pleas conrts. In this regand, B.C

2100 24(B) 1} states that:

{**d14] HN23 The probute court has concurrent
Jurisdiction with, and the same powers at law and in
equily as, the general division of the coun of common
pleas 1o issue writs and onders, and 1o hear and
determine actions as follows:

L

{b) Any action thai involvis |*#%29) un inler vives trust;

o trust crested purswant o section 5815.28 of the

Revised Code; o choritable trust or foundation; subjec
ta divisions (AX 1(u) und (z) of this section, a power of
allomey, inclyding, but not limited (o, a durble power
of atiomcey; the medical treaiment of a competent aduh;
or a wril of habeas corpus * # »°

[*P53] The language megarding powers of sitomney was
added to RC, 2J01.24(B), the comcurem jurisdiciion
suhsection, in 1989, Ser Sub, 5.B. 46, 1989 Ohio Laws File
44, The fuct that jorisdiction was added for probate courts
indicates thal jurisdiction was already though! 1o exist in
comnin pleas courls, Notably, the smendment did not give
probate couris exclusive jurisdiction over such actions; only
concumrenl jurisdiction was provided. Compare Jn_re

Guandianship d

Ohio 132, 776 N.E2d 189 {1999) (nuting in the comext of
inter vivos trosts, that “flke language of RC 2700.24
unambiguously provides the probute count with concurrent
Jurisdiction with the count of common pleas to address inter

vivos trusis.”)

1*P54) The fuct that jurisdiciion existed [***30) over
actions based on powers of attorney prior to the adoption of
the Uniform Powors of Auomey act would not nucessarily
mean that Kimberly has standing under the pre-cxisting law,
The issue is whether Kimberly sulfered an injury, duc 10
Duvid’s alleged acts, that could be nedressed,

1*1'55] Acconding o Lorrsine Batner's will, any propeny

thut she awned af the time of her death world be sdded 10
the corpus of her trust and distributed in accordance with the
terms of the rust agreement. Plaintifl™s Ex. 4. The intention
of the trost agreements and the will was thal the eslate
would have no assels and the probute court would huve
nothing 1o sdminisier. Thus, any assels \bat might be
recovered due to David’s misuse of the power of atiomey
would he returned 1o the trust, nol o Lormine’s estate. In
addition, on Lomaine’s death, Kimbedy's rights as a
beneficiary under (he trust vesied. giving her a logal interest
in the corpus of the trust,

[*P56} HN24 Typically, beneficiaries of trusts have only
equilable inlerests in a trust oniil their iterest is vested, “In
order for a rust 1o be a trust, the legal title of the res must
immodiately pass 1o the trusice, amd the henchicial or
equitable interest  [***31] 10 the beneliciaries.” First Nar,
Bank_of Cincinnati v, Tenney, 165 Ohio $1. 513, 518, 138
NE24 15 {1956). Thus, in the cage before us, legal tile 10
the revocable trust passed immudiately (o David, as trusise,
and Kimberly possessed only an equitable inlerest during
Lorraine’s Hletime, However, the Supreme Court of Ohio

YN 2000 23A ) Litw) and {3 pertain to medicul issues and do not apply 1o the case hefore s,
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has also stated that HN25 It is the setiled rule of this count
to constrve il devises and bequests as vesting in the devisee
or legatec at the death of the 1estator, unless the intention of
the testator 1o posipone the vesting (o some frure Gime s
clearly indicated in the will.” Bolton’s Trustees v. Okio Nat.
Bank, 30 Ohio St 290, 293, 33 N.E. 1115 (1893),

I"P571 [#*435] In siwations where a trust bencliciary’s
interest does ot vest unti! the seillor’s desth, becouse it is
subject (o defessance prior (o death (as hene), courts have
held thal the beneficiary cannol maintain 8 cause of aclion
hused on events thal occormed prior ko the settlor's desth.
See Peleg v Spiz  8h Disi. Cuvahoga No. 59048,
2007-Ohio-6304, off"d, 118 Ohin $1 3d 446, 2008-(hin-3176,
B8N 2d 1019. In Peleg, the benchiciary of u irus! filed an
action for fegal malpraciice, breach of fiduciary duty,

{***32) and ncgligence opainst stlomeys who had
represented her mothes with respect 1o estale planning
mattens, Jd, ot § 3. The trust was an imevocable trust, bul the
settdor reserved the right to change beneficiaries, I ar § 4.
Afier the settlor’s death, two relalives wha had heen
disinherited sved, ond the beneficiary setied the claims. Id
gt I 7. The heneficiary then sued the attomeys, contending
thal their malpractice in executing the irmevocable trust
provided the disinberited refotives with a strong case against
her in probate court. Jd, The beneficiary claimed standing
hecause she had a vested interest in the imevocahle trust, I

a g jo

I*Ps8)] However, the covn of appeals disagroed, becavse
the beneliciary's interest was subject to defeasince before
the setrlur's death, and was, thus, suhjeet W complete
divestment ut the time of the attormey’s malpractice. The
beneficiary, therefore, lacked the necessary privity with the
client 1o sue the attomeys for malpractice, Id, ar § 10-23.
Based on what it considered persuasive public policy
arguments, the count of appeals invited the Supreme Coun
of Ohio to revisil the issue of whether intended beneliciaries
of wills or trusis should [*2433] have » remedy agoinsi
allomeys who negligently prepare these types of documents.

id a1 ¥ 24.

1*P59} Suhsequently, the Supreme Coun of Ohio affirmed
the court of appeals bused on the suthority of Shozmaker v.
Gindlesberger, 118 Ohin St 3d 226, 2008-Ohin-2012, 887
NE2d jI67. See Peley v._Spitz, 114 Ohis_S.3d 446,

i-3176, BEY NI 24 1414 . In Shoemaker, the
Supreme Coun of Ohio decided 10 adhere 10 s striel privity
rule in order 1o provide centuinty in estale planning and
preserve atiomey loyalty to clicnts, Shoemaker a1 § 14-19.
The count did sote that as a remedy, “a testidor’s estute or a
personual representative of the eslate might stand in the shoes

ol the Lestalor in an action for kegal malpractice in order 10
meel the strict privity requisement.” (Citations omitted) Jd,
17.

of.

1*Pet] However, the case before us does nol invelve the
issue of allomey loyalty, and Shoemaker is distinguishable
an that ground. More imponantly, the Supreme Court of
Obio noded that “Jifhe necessity for privity may be overridden
if special circumsiances such as “fraud. bad fith, collusion
or other malicious conduct” are present,” Jd. at § 11, quoting
Simon v. Zippersiein, 32 Ohio $1.3d 74, 76. 512 N.E.2d 636
(1987). {*+%34) The Supreme Court of Ohio stressed in
Shocmaker that the plaintiffs failed to plead these malters,
and this ground for suing the anlomeys was, therefore, not
available w them. Jd.

{*Pe1] While the case before us does aol involve legal
malpractice, il does iovolve ullegations of [rand, bad faith,
and other malicions conduct, i.c., allegations of hell in
connection with the POA. As a result, we conclude that
Kimberly had sisnding (o file un action hosed on the misuse
of the power of allomey, because hir interest in the wust,
which vested s Lorraine’s death, would have been injured
by David’s actions, and the remedy would be that the
alleged funds would be reluned (o the corpus of the trest.

1*P62] |**416) In addition, HN26 R.C. 2109 5¢ permits
complaints by “any person interested in the estale ¥ * *
against any person suspected of having concealed,
embezzled, or conveyed away or of being or baving heen in
the possession of any moneys, personal propeny, or choses
in action of the cstate * * * As o heneficiury, Kimberly
would have been interesicd in the estare, and conld have
initiated 2 claim in probate coun pursvant 10 B,C._2109.50.

See, e.g., Hilleary v. Scherer, 24 Dist. Miami No, 87-C4-23,
1987 Ohio App, LEXIS 9417, 1957 Wi 19204, 32 (Oct. 30,

1987} 1*%*35) (noting that a beneficiary muy invoke B.C.
2109.50 in probote count 1o determine whether assels have
been concealed or emberzled. and may ulso institule an
action W compe! an adminisirator 1o seck oul nssels
belonging 10 1he estale).

{“P63] In ® oney, 111 Ohio St3d 21}
2006-Ohio-5485, 855 N.E2d 856, the Swpreme Courl
reeognized its prior holding thaltN27 “conecalment uctions
under £.C. 2109.50 and 2109.52 could be applicahic 10
recover cerain assets wronglully concealid, embereled, or
vonveyed away before the creation of the estate.” (Emphasis
sic.) Id, o1 ¥ 33, citing Fecteuu v, Cleveland Trust Co., 171
Ohin 5t. 121, 167 N.E 24 890 (1960). In Goldbery, the vourt
also distinguizhed a prior case which bad concluded that *a
concealinent sction ‘may nat he successlully pursued where
it uppears from the evidence that tide 1o such properly had
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been transferred by the ward, pursuunt to u valid agreement,
prior 1o the guardianship.”™ (Emphasis sic.) Md. ar § 38,
quoting In re Estate of Black, 145 Ohio St 405, 62 N.E.2d
90 (1945), paragraph_four of she syllabus, The cowr

observed that in conivast 10 Black, no valid agreement in
Goldberg \ransferred the principal’s assets.

I*Pod] Accondingly, (***36) Kimberly had @l least 1wo
potential avenves — an aglion fer misuse of the power of
atlorney and canversion, properly brought in common pleas
courl, or a complaim (or embezzlement under R.C 2109.50.
Becuuse Kimberly could have brought claims either in
comnmon pleas count or probate court, neither the judicial
procecdings nor David would be prejudiced by the
application of the new statute, R.C, 133736, 1 4 previously
filed action. The trial coun in the common pleas court is
{umiliur with Uk facts and issucs. having already tried the
case,

{*P65] Bascd on the preceding discussion, the thal coun
erred in concluding thot the claim regarding David's use of
the power of alorney belonged 10 the estate, and that the
remedy was in probate count. Kimberly was entitled 1a bring
ap aclion in common pleas court, which had concument
jurisdiction over the matter. The trial cosrt’s error was pol
necessarly fowl, hawever, becaase the count went on 1o
consider the merits of the POA cluim. In this regard, the trial
couri held that 1the record did not prove that Diavid had
breached the POA fiduciary duty owed (o Lorraine,

1*Pe6] Kimberly contends that she did prove the amount in

the Day Air Checking acvount  [**%37] from 2005 10 June
2007 (ahowt $277,363.99), by producing 1he account records
for that pedod of time. See Plaintiffs” Exhibits 17, 18, and
19. Kimberly contends that she was not required do search
through those reconds as she did for the rocords afier that
point, because her mother was living with her during that
lime and no expenses should have been incumed, According
1o Kimberly, this fact alone shified the burden 10 David wo
Jjustify the expenditure of thal amount of moaney.

I1*P47] HAN28 "A power of atiorney * # 4 js a written
insirumen! suthorizing ap agent 1o perform specilie acts on
behall of the principal.” In re Guardianship of Simmons, 6th
Dist. Wood No, WiX-02-039, 2003-Ohio-5416, 1 25, |**417)
ciling RC. 133709 and Testa v. Roberts, 44 Ohio App.3d
161, 164, 542 N.E.2d 654 {6th Diss. 1988). (Orher citation
omitied.) “The halder of a power of attorney has a fiduciary
relntionship with the principal. Such o relationship is “one in
which special confidence and trust is repused in the integrity
and fidelity of anuther and there is a nesalling position of
superiorily or influence, acguired by virtue of his special
trust.”” {Citations omitied,) Simmons ot § 25, quoting Stone

v Davis, 66 Ohic S1.24 74, 78, 419 N.E2d 094 (1981).

[***38] “In such a relationship, the person who holds the
power of atierney bears the burden of proof on the issve of
the faimess of transactions between himsell and the

principal.” Id.. citing Jesta ar 164
1*¥P6R| In Simmons, the coun of appeals also stated tha:

HN29 Where there is & confidential or liduciary
relationship belween a donor and donee, o transfer of
momey or property from donor o donee is viewed with
suspicion that the donor [sic] may have exercised undue
influence on the donor. Tven il s POA gives an express
grani of authority fo an attomey-in-fact 1o moke gifts 1o
third persans, including the stomey-in-fact, it does aot
remove ali obligations owed 10 the principal. In such
cuscs, @ presumplion of undue influcnce arises and the
bunden of poing forward with evidence shifis 10 the
donee 1o show that his conduct was frec of wndue
influence or frand and what the donor acted voluntarily
md with a full understanding of his act and ils
consequences, The donce may rebut the presumption of
undne: influcnee by a nrenondarance of the svidanee,

{Citations omitted.) }d_at § 26.

{*P49] The only {inding of fact the trial court made
regarding the amounts expended belween 2005 and June
2007 is that, unlike |***39] the period from June 2007
forward, there was no detufled accounting during this time
period, Decision, Entry and Order, Doz, #86, p. 6.

1*P70) Although the aceounting is not as detailed, there is

sufficient evidence of transfers lo Duvid that shift the
burden 10 David 4o show that his eonduet was free of uadue
influence and fraud. As a preliminary matter, David admitted
to having improperly transferned funds from Lorraine's
accounts for his benefit between 2007 and 2009, While this
does aot pecessarly mean thal he misappropristed Tunds
before, it would certsinly lead one to queslion the
transactions that hod occumed previously.

[*P71| Lorraine Batner would hove been 81 jn 2004, when
the trusis were created, and she would have tumed 82 the
following summer, in 2005. Al the lime the trusis were
created, she hwd amossed @ fuirly substantial amount of
assets {(abowt $319,389), incleding CDs. an IRA, und o
condominium that was vnencunibered by debt. Kimberly
testificd that she never saw her mather write o check afler
July 2005, and that when Lomaine lived with her {from
around January 2006, until she entered 5 pursing home in
June 20057), Lormine did not have her choekbook. Kimberly
also testified (*¥*44] that during this time, her mother never
went oul shopping, could st drive, and did not know what
wis going on,
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1*P72] David admitted that he helped his mother with her
bills, using the POA. He stated that he did nol recall when
he began having her bank account stalements sent 1o his
house, but thought that it was when she went into the
nursing home in 2007, becanse she was no longer home 1o
receive her moil. To the contrary, however, Defendant’s Ex.
Z. which includes the Day Air Checking Account No. 588
siatements betweon January 1, 2005 and Jupe 2007, indicates
that the sialements were [*%338] being sent 10 David, not
Lormaine, from at least Junvary 1. 2005 wntil her death,
Thus, David would have been in controd of (he linancial
information, unbess Lomaine, un 82-year old woman with
dementia. who did not drive, went (o the bank and inyuired
abowl the stotus of her accounts, Jn addition, the statements
for Lomuine's Duy Air Visu curd were also being mailed 1o
David's address al feast from January 2005 until the date of
Lomaine’s demh, Unless David showed Lormaine the
starements (and there §5 no indication that e did 1his), enly
David would have known what amounis were being
expended on the [**+41) VISA card,

1*P73] Furthennore, a review of the bank statements for
Dy Air Checking Account Mo, 588 revesls questionable
uctivity Lthat does not squan: with Lormaine's circumstances,
In Junuary 2005, Lomaine was meceiving o comionable:
monthly income of abow $4,160, which consisted of a civil
serviee pension and o social seeurily payment. Al the end of
that month, she had 312,007 in o suvings account, afier a
trunsfer of approximately $3,062 1o the imevocable wusi,
She: also had $24,868 in u 12-month 1RA linked 10 Account
No. 588, and an emding balance in ber checking sccount of
$396.48, Among the jtems listed as o debil is o $735.89
electronic choch. payment o CUNA Mutual Groap. At trial,
David claimed not 1o recognize this check 10 CUNA. When
confronted with @ document showing a piece of property
morigaged to CUNA, Duavid admitied porchusing the
property, but still claimed not o know what CUNA was,
The bank statements show additional payments of $735.89
to CUNA on March 3, 2005, and March 30 2005 and
5764.51 payments in bott Junc and July 2005, David never
presented any evidence indicating that these payments wene
made on Lormuine’s behall, rather than his.

{*P74} The February 1, 2005 sialement |*9%42] for Account
588 shows o $3,000 withdrewa] from Lamaine's saving's
accotnl. The moncy was deposited in the checking account

and o check was writlen op the same day for $2,500. In
March 2005, the checking accoun! shows, in sddition o the
two puyments o CUNA, a $281,30 payment 10 Sam's Chib
and a $444.05 peymeni 1o Cingular. It would he passible,
bul not likely, that an 81-year old woman with dementia
would incur these types of expenses,

1*F78] Similarly, in May 2005, $4,570 was withdrawn from
suvings and lurge chocks tolading $2.982, $1.053, and
$1,200 were written. The recipiens of the checks is mo
indicated, bui the activity is vnusual, compared 1o other
months thut show more modest expenditures.? Compare the
Augusi 2005 statement, which shows anly $720.1% in
withdrawals from Checking Aceount No. S8R -~ wlthuugh
$RO0 wos withdrawn from the suvings accounl thal menth
and not deposited in chocking. The paint is that il the large
ampounts were regular expenses of Lomaine, they would
have been reflecied each month, The inconsistency in the
pattem of expendilures again raises an inference thatl the
amounts being expended wene not on Lorraine's hehalf.

1*r76i The June 2005 stement shows checks wrilten to
Sam’s Club, for $575, w Sears for $300, and another
paymenl of $764.51 w CUNA, July 2008, likewisc, shows
large expenditurcs. $6,000 was withdrawn from savings amd
deposited in checking, Elecironic checks were sent 40 Sears
($575) and CUNA ($764.51). Other [**419) substantial
checks of $2,098, §2,217, und 33,195 were also writien,

1*1°77)  The remainder of the stalements show the same
disturbing wrends. For example, by Junuary 2006, the
savings accounl balance had been deplensd 5o that the
accoun contained only $2,420.72. $21,62808 wus then
deposited from some other source, and a check for $4,000
was wrillen on January 10, 2006. In February 2006, $12,000
was tronsferred do checking, and six significant checks Tor
amounts ranging from $1,000 10 53,586 wenc wrilten,
{Other checks wene writien as well.) In April 2006, $7,000
was trnsferred from savings to checking, and Losraine
received $4.216.79 in deposits from social security and her
pension. The balance in the checking accouni [**044) al the
heginning of Moy was only $734, meaning ihal more than
310,000 had been spomt., However, the pant of the statement
thal would list the check numbers and amounds is missing.”
By the end of May 2006, the balunce in the savings sceount
was down 1o less than 52,000, with a $4,000 check having
been written on May 16, 2006,

4 The reason some cxpenditures an: idontificd [#2#43] is because they are listed on the stakement in the fonm of electronic checks,
while the payees of checks thal were apparenily writien ane oot identified in the siatements.

David did submit a eleeh in Bis vahibiss, indicating that be paid 81, Leonard”s 3608 For bis mither's care op April 10, 2006, 1 fuited
to provide evidence regarding the remaining $9.000 pfus expended that month. Surely, if David had sceess 10 one cheek during that time,

he shovld have had acevss to e remuining checks,

Appx44



Puge 16 of 19

2014-0hin-2995, *P78; 15 N.E.3d 401, #*419; 2014 Ohiv App. LEXIS 2935, #4444

{*P78] [***45] Tiw VISA statements show similar trends.
will purchases that would not conceivably have been made
on Lorraine's behalf, As one example (and there are many),
the VISA statement for the month ending June 27, 2005,
shows that $1,61597 in expendilures were made that
month, including such items as twe payments iotaling about
$372 1o Henn Murine in Fuirficid, Ohio, and a payment of
$410.85 1o AAA Waste Water Service in Franklin, Ohic,
Plaintif"s Ex. 53. Unlike Lomaine, David owned 2 boal.
Lorraine’s condominium was alse nol lecated in Franklin,
(Ohio.

1*P79] Wo have reviewed all the statements ani will not

discuss thems funher, other than (o note, as indicated, that
the puttern of expendilures would be ususual for a person in
Lorraine's situation.

[*P80] Accordingly, the tria) court emed with regard 1o its

conclusion ahout David's alleged breach of duty regarding
the POA sccount. A presumplion of undue influence srosc,
and David failed 10 rebin the presumplion with evidence
showing that his conduel was not froudwleni. Instead of
expluining the amounts that were expended, and offering
proof that they were legitimale expenses on Lormine’s
behull, or at her behest, David professed ignornce cven of
payments [*+*46] made for his own mortgage.

C. The Condominium in the Imevocable Trust

1#181| Kimberly's Rnal urgument under this assignment of
error ix Ihat 1he iral count erred in failing 10 include the fair
renital valte of the condominium in the scecunting. Kimberly
notes that David oceupied Lomaine's condomimum since
June 2012, and argues that he shovld have beon charged
with the Tair rental value, which was stipulated to be $1,000
per month. Rather than responding o this srgument, David
contends that the trial coun correctly refused 10 hold him
liable for a failure 1o rent or sell the condominivm before or
after Lormaine’s death. The trial coun found that since David
was entitled under the terms of the irrevocable trust 10 hold
all property received. that his Railuse 1o rent the condominium
before Jonvary 2010, when the restraining order came into
cfifert, did not amount 1o fravd, willful misconduet, or gross
nogligence. Regarding the time period afier Junuary [*%4240]
2010, the court conchiuded that David was prechuded from
leasing or sclling the condominiem due lo the existence of
restruining orders,

1*P$2] When discussing these matiers, the irisd courd staled
thwt Kimberly®s only assertion regarding the imevocable
|**€47] trust was that David had breached his liduciary duty
by failing to lease or sell the condominium. However. this
was incormreel. as Kimberly also contended in her rial briel

thad David had breached his fiductary duly by living in the
condominivm repi-frec. See Plaintifl™s Trial Brief, Doc.
#B3, pp. 6. 9, and 23-24,

[*PB3) As is noted in Kimberly's wriof bricl, the revocable
Irust gave the trusiee authority 1o occupy the renl properly
thot was parl of the 1rust, spon terms the wusiee doemed
proper. Defendant’s Bx. D, Tem V1), However, the
condominiom was nol part of the csiate of the revocable
frust, and the irevocable trusl, which govemed the
condominivm, did nol give the truslee such authority.
Defendant’s Ex. B, Iiem VIl{a)-{r). Wi agree wilh the trinl
court that David did not breach his fiduciary duty by fuiling
to rent or sell the condominium after January 2010, due (o
the existence of the restraining order, David's reasons for
failing to rent or sefl the condominium between June 2007,
wheen his mother entered 2 pursing home, and January 2010
are Juss convineing, bul we cannol conclude that the triat
coun ahused its discrelion in meking this linding, David's
expressed reasons wene [***48) thal be wanted 1o wail and
make certain his mother could not relurn home, and atso
wanted v place for relatives 1o stay when they visited his
muother,

[*P84] On the other hand, since David elecied 1o occupy
the condominium himsell after June 2002, the issue remains
whether he should have paid the fair market rental value for
the use of the condominivm. David hay not addressed this
malier in his brief,

{*P#5) HNIO "Implicit within the duties and powers of o
irgsiee is the prohibition against sell-dealing.” Jn re Marjorie

2012-Ohio-1029, at § 21, citing R.C, 5808.74(BX2). In a
related context, RC. Z2I0944(A) states that HN3J
“Fiduciarics shall not buy from or sell to themselves and
shall nol bave in their individual capacities any dealings
with the estate, excepl as exprossly authorized by the
instrament crealing e 4rust and then only with the approval
of the prohate court in each insitance.”

I1*P86] Although David was precluded from leasing or
selling the condominium aficr Lormine’s death, he chose te
live in the condominivm himself withoul paying renl 1o the
frust, and ulse prevenied Kimberly from having any access
(¢ the condominium, As a result, David violated prohibilions

I1¥*¥49] apainst sclf-dealing, and should be required 10
reimburse 1he frast for the foir market value of the
condeminium from the time that he began living there.

1*P87] Based un the preceding discoxsion, the Socomd
Assignment of Error is sustained in pant, and this matter will
be remonded to the trial count for lurther procecdings with
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respeet 10 1he breach of fiduciary duty regarding the POA
and the requirement that David reimburse the trust for the
Fair imarkel value of rental of the condominium beginning in
June 2012,

IV. Civil Damnge Claim

1*P88) Kimbery's Third Assignment of Brror siales as
follows:

Did she Trial Count Commit Prejudicial Error When I
Dismissed Plaintifi™s RC. § 230760 Civil Treble
Damage Claim?

11891 1**421] linder this assignment of ervor, Kimberly
comends that the trial count erred in dismissing her claim
under B.C, 2307.60. The 1ral courd made two conclusions in
this regard. Firsl, the coun held that, assuming that Kimberly
had beea injured by any criminat ncts of David, the remedy
she sought vader R.C. 2307.60 duplicated the reeovery she
otherwise sought. Second, the coun held that R, 2307.67
expands upon the recovery available 10 propeny owners
who file a claim under .C. 2307.61. However, [**#5p] {he
court also held that, as a beneficiary under a trust, Kimberly
waould not be 8 proporty owner.

{*Pott| Kimberly argues. however, that she is a "property

owner” for purposes of the statute because cslale assets vest
immediately upon deuth in the devisees and legatees of a
will. In contrast, Pavid contends that Tega? title 1o the frus!
preperty is vested in the trustee,

1*P91] R.C. 2307.60(AN 1} provides that:

HN32 Anyonc injured in person or property by a
crimingl acl has, and may secover vl damages in, a
civil action unless specifically excepied by law, may
recover the cosls of mainlaining the ¢ivil action and
atorney’s lees if avthorized by any provision of the
Rules of Civil Procedure or another seclion of ihe
Revised Code or under the common law of this staie,
and may mcover punitive or exemplary damages if
wutherized by section 2315.21 or another seclion of the
Revised Code.

{*192] R.C. 2307.6/(A) lunther states thal:

HN33 I » property owner brings s civil action pursuant
10 division (A) of section 2307.60 of the Revised Code
to nover demages from any person who willfully
damages the owner's property or who commits o thehi

offense, as defined in section 2913.0) of the Revised
Code. involving the vwner's  [#%251] property, the
property owner may reeover as lollows:

(1) In the civil action, the propeny owner may clec to
recover moneys as described in division (AX 1)(n) or {b)
of this section:

() Compensatory damages thal may include, but an:
not limited ro, the value of the propeny and liguidaed
damages in whichever of the following smounts applics:

(0} Fifty doltars, il the valse of the propenly was (ifly
dollars or less st the time it was willfully damaged or
was the suhject of a theft offense:

(i) One hundred doltars, if the value of the propeny
was more than fifty dollars, but ot more than one
hundred dollars, al the time it was willfully damaged or
was the subject of a thelt offense;

(i) Onc hundred fifty dollars, i the value of the
property was more than one hundred doltars at the time
it was willfully damaged or was the subject of a thefi
offense,

(b} Liquidated damages in whichever of the following
amounls is greater:

(i) Two hundred dolkrs;

(ii) Three times the value of the propeny al the tme it
was willfully damaged or was the subject of a theft
offense. irespective of whether the property is recoverod
by way of replevin or otherwise, is destroyed or
olherwise damaged. is modified [***52] or otherwise
aliered, or is resalable at jis Tull market price.

{¥Py3) HN3Z "Parsuant w B.C. 2302.60 and 2307.61, there

is a civil cause of action for damages thal resvlt from a theft
offense, Furthermore, 8.C. 2307 61{G) specilically indicates
that recovery of damages in a civil action for a thefi offense
does not require o criminal conviclion.” CitiMorigage, Inc,
v_Rudzik, 7th Dist, Mahoni) 2422 . 13

2014-Ohio-1472. 9 2.

{*P94] HN3S R.C.2307.60 is u brond slatuie referming 1o
*{aloyone injuncd in person or property by a eriminn! act *
¥ " whereas R.C, 230761 refers mare specifically to “al
properly owner * ¥ ¥ " R.C 230767 also Limits its reach 1o
situations involving willful damage of propery or thefi, and
provides audditional potential remedies, including liguidaled
damages und an award of trehle damages,

1*Py5] We agree with the trial coont that Kimberly's cloim
wnder R.C, 230760 would be similar 1o the elaim brought
for un secounting and hreach of Tiduciary dutics, as Kimberly
might be able o recover damages and sltomey feos in either
situation. However. the claims are not necessarily idemtical,
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lu sddition, the issue remains whether Kimberly could he
considered o “property owner” under RC 230767
{***53] for purposes of the more eapanded remedy in that
siotte, RC 2307.61 docs nat define the term “propeny
owner,” but cases that have applied the statute involve
persuns or entities that have an ownership inlerest in the
propeny. See, e.p., Rudzie at 15 {claim initiated by property
owsicrs against mongagee); Wi i )

10th Dist. Franklin No. I3AP-471._20]4-Okio-519_1 2
{complaim filed by assignec of cor dendership that had
received check from defendamt that was dishononed for

insufficient funds); and Semco, Inc. v. Sims Bros., ne,, 3d
Dist, Marion No, 9-12-62, 2013-Ohie-4109, § 3-4 {complaint

brought by Foundry against metal reeycler that had purchased
metal stalen from foundry).

1*P96] Our review of Ohio case Taw fails o reveal a cose

in which a beneficiary of a trust has filed an action against
a trstee under BC, 23076, As we previously noted,
bencliciaries of Lrusts have only equilable interesis in a Irest
until their interest is vesied. However, as we also noted,
once Lomaine dicd. Kimberly oblained a legal interest in the
trust property. Thus, under R.C, 2307.61, Kimberly would
have heen a “propeny owner” at that time.

P97 In view of our prior holding regarding

[***s4] Kimberly's ability o bring an action based on
misuse of the power of adorney, we also conclude that
Kimberly has stending 0 bring an action ender B.C
2307.60 and R.C. 2307.61. HN36 The remedy of a civil
action for treble damages for “prapenty owners™ who have
been deprived of propeny due 1o theli is consistent with
actions for an accounting and to ohiain seliel pursuant o »
POA. It is also consistent with the ability 10 bring actions
based on an altorney’s malicious conduct, Accordingly, we
see no reason why R.C, 230767 would not npply to the
situation hefore us,

1*P98] Based on she preending discussion, the Thind
Assipnment of Emor is sustained.

V. Alleged Error in Granting Attomey Fees
1*r9y] Kimberly's Fourth Assignment of Lrror states that;

Did the Triat Court Commit Prejudicial Ermor When I
A. Granted Defendant Some Auorney's Fees For the
Accounting? B, Denied Plaintilt Some Atwrney Foes
for Diseovering the Delulcation?

1#P108] Under this assignment of ermor, Kimberdy contends
that the 1ol court erred in awarding David some altomey
fees, sand in denying her some atomey fees. We will
vonsider these matlers logether, as they ane intermelmed,

[*PIOI] In its initial decision, the tria) court concluded
[***58] that it lacked sufficient |**423] inlormation to
make a rcasonable award of aitorney fees for cither side.
The count, therefone, held another hearing. Afier the hearing,
the coun concluded that David was entiticd 10 charge the
revocable trust 60%: of the fees he incurred from April 2011
through June 2073, The amount of the attormey fee award
was §46,260.9). The count based this decision on David's
provision of an accounting for the ime period afier Jum:
2007 that cssentislly matched the accounting Kimberly
presented of tial, fn March 2011, David had also offered 1o
seitle the dispule on lerms thol exceeded the amount
awarded a trinl. Conscquently, the trial cour concluded that
Kimhedy had pursued fengthy, cxpensive liligation that
resulied in David repaying the revocable trust an amount
less than be had offered 10 pay hefore litigation ensued.
However, because David's willful misconduct precipitaled
the litigation, te count discopnted David's award by forly
percent. For the same neasons, the count limited Kimberly's
sliomey fee award 1o $12,384, which represented her fees
and costs up o March 2011, when David offered (o selile
the case,

1*102] HN37 *When considering an eward of altomey
fees,  |**+56] Ohio foliows the “Americon Rule,” oader
which a prevailing party may not generally recover altomey

fecs.” Wilson Concrete Producis, Inc. v, Raughman, 2d Dist,
Montgomery No. 20059, 2004-Ohio-2696, ¥ 8, citing Sorin
v Bd of Edn, 46 Ohip S1. 2d 177, 179, 347 NE2d 527

11976). "However, atlomey Tees may be allowed if: (1) a
statute creates a duty; (2) an enforceable contract provision
provides for an award of sttomey fees; or (3) the lusing
party has acted in bad faith.” Wilson at §8, citing Nettingdale
ome r3° Asso Ohio 81, 3d 32, 33-34, 51
N.E2d 702 (]987), and &'Mmmlﬂh&ﬂéd_é&

675 d

*P103] In the casc before us, attomey fees were aflowed
by stajute with respect 1o the administration of the revocable

trust. Specifically. R.C. 5810.04 provides that:

HN38 In o judicial proceeding involving  the
adminiziration of o wust, including a trust thal contains
a spendibrift provision, the coun, s justice and equity
may reguire, may award costs, expenses, ind reasonahle
altomey's fees 10 any parly, 1o be puid by another party,
from the trost that is the subject of the controversy, or
from a pany’s jnterest in the wrusi that s the
[***87] subject of the controversy,

1*P14] Allomney fees would also be permitted regarding
the claim for misuse of e power of atomey, which
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involves the time period prior Lo fune 2007, il the tdal coun
finds thut David acted in bad Faith. See Schiavoni v. Ruy, 91k

s, ina No. 11CAOI08-M, 2012-Ohio-4435, ¥ 32
(which aflowed aflommey fees in case involving conversion,
breach of liduciary duty, unjust enrichment, and misese of a
power of atlomey),

1*P105) HN3$ We review awards of attomey fees for abuse
of discretion, See, e.g., Brazelton v Brazelton_2d Dist
Monigomery No. 24837, ZQIZQMQL!QE, §_ 10, and
{anovative Technologies Corp, v: Advanced Met. Technology,
inr., 2d Dist, Montgomery No. 23819 2017-Ohio-5544, ¥

131. HNJ "An abuse of discretion implics that the count®s
attilude was unreusonshle, arbitrary, or vnconscionabie,”

Brazelion_ar § 10. {Cuations omitled.)

E*P1a6] o view of this somewhul deferential standand, we
would normally overrule Kimberly's challenge v the
allomey foc awards, because the record supports |**d24)
the trial court’s decision about David's offer o settle the
sceounling case in Morch 2011, However, beenpse the wial
court erred with respect 1o its conclusions regarding the
alicged misuse [*¥*58] of the power of attorney and with
respect to Kimberly's entitlement 1o bring a civil action
under R.C. 2307.60 and R.C. 230761, the atlomey foe
award must be reversed. The litigation afier March 2011

involved these claims as well as the claim Lhat David had
improperdy administered trus! assels. As a result, if the tral
court finds that David acted in bad faith with respect 10 the
power of attorney, Kimberly may be entitfed w0 mone
attorney lees, and David may be cntitied 10 loss attomey
fees, This is a decision for the wial coun o make in the firsi
inslance, on remand.

1*P107] Based on e preceding discussion, the Fourth
Assignmenl of Brror is sustuined. The awards of altorney
fees will be reversed, and this cunsu will he remanded for
further procesdings,

V1. Congclusion

1*P108) Kimbery's Fira Assignment of Brror having been
everruled, ber Second Assignment of Eror having been
overruled in pan and sustained in part, and her Third snd
Fourth Assignments of Emor having been susiained, the
Jjudgment of the irial coun js affirmed in part, neversed in
pan, and remanded to the trial count for further proceedings.

FAIN and DONOVAN. )., concur,
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directed verdict. sppellecs™. deprivation. documentation,
conlonds, sullicicnt evidence, sick keave, rights, Juvenile,
fuil 10 produce, common pleas, unpaid Jeave, intentional
infliction of cmotional distress, disciplinury charges,
emotional disiress, property inferest, cause of action, no
evidence, retaliatory, suspended, demotion, reasons

Case Summary

Procedural Posture

Plaintiff police officer appealed a Judgmen! from the Franklin
County Count of Common Pleas (Dhio) that granled
defendants, police chief and others, n directed verdict in the
officer’s suit for breach of contract, viclation of the
whistleblower siatale, Ohio Rev. Code Arn. § 4113.52.
violations of 42 US.C.5. 86 J983, 1985, and 1988, violations
of Ohio Rev. Code Ann $§ 290512 wnd 292131, and

intentionad infliction of emotional distress.

Overview

The officer cloimed tan defendants demoted him from
detective (o paimolman and his salary was decrensed hecause
be reponed the police chiefs ulicged physical abuse of a
minor detuinee. Defendants muintained tha the employment
wlion wos due 1o his unsatisfuctory performance snd his
untimely production of medical decomentation 10 suppor
his extended leave for a physical ailment. The irial court
granted defendants’ motion for @ dirccted vendict as to all of

the officer's various claims. On appeal the count ruded that
a dirceted vendicl wus uppropriate on the: (1) claim that the
action hreuched the collective harguining ngreement exccuted
by the police depariment because the trinl coun lacked
subject matter jurisdiction over the claim; (2) § 7983 claim
becavse there was no deprivation of any federal constitutional
right; (3) § J985 cluim bhecause there was no evidence of 4
conspiracy; (4) intentional inftiction of emotional distress
claim hecavse he did nol prove the prima facic elements of
the claim; (5) civil covrcion or obstruction of officiul
business claims hecnuse snch cayses of action did not exist,
and; (6) whistleblower claim because there no evidence of
retaliation.

Ovicome
The court affirmed the judgment.

LexisNexis® Headnotes

Administrative Law > Separation of Powers > Jurisdiction
Administrative Low > Separation of Powers > Primary
Jurisdiction

Civil Procedure > ... > Junisdiciion > Subject Matier
Jurisdiction > General Overview

Civil Procedure > ... > Subject Matier Jurisdiction > Jurisdiction
Ower Actions > General Overview

Clvil Provedure > ... » Subject Matier Jurisdiction > Jurisdiction
Over Actions > bixelusive Jurisdiclion

Criminol Law & Procedur: > Jurisdiction & Venue > Goneral
Overview

Governments > State & Teritoria! Governments > Claims By
& Apuinst

Governments > State & Terilorial Governments > Employecs
& OiTicials

Lahar & Employrient Law > ... > Labor Arbhration > Judicial
Review > General Overview

Labir & Employment Law > Collective Bargaining & Labor
Relations > Unfuir Labey Practices > Genersd Overview
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Labor & Empivymenl Law > Collective Barguining & Labor
Relutions > {lnfuir Labor Practives > Jurisdiction

HANT T a party asserts claims arising from or dependent on
collective bargaining rights ereated by Ohio Rev. Code Ann.
ch. 4117, the remedies provided in such chapler are
exclusive. The State Employees Relations Board (SERB)
has exclusive jurisdiction to decide matters commitied 1o i1
pursuani 1o chapler 4117. Thore are two geneml arcas in
which SERB has cxclusive jurisdiction over charges of
unfair libor practices: (1) where one of the parties files
charges with SERB alleging an vnfair labor practice under
Ohio Rev nn. § 4117.11, or; (2} where a complaint
bronght before the common pleas count alleges conduct that
constitutes an unfair labor practiee specifically enumerated
in £ 411711, and \he trial court dismisses the complaint lor
lack of subjoct-matier jurisdiction.

Civil Righte Luw > Protection of Rights > Scction 1983
Actions > General Overview

Civil Rights Law > ... > ¥lemenis > Color of Siale Law >
Generul Overview

Civil Rights Law > ... > Seclion 1983 Actions > Seepe >
Government Actions

Civil Rights Law > Protcction of Rights > Section 1982
Actions > Scope

HN2 42 US.CS, § ]983 provides a remedy o persons
whuse federal rights have been vinlaled by governmental
officials. Section J983 fsell does nol creme constitotional
rights; il crestes @ cause of action for the vindication of
constitutional puaruniees found clsewhere, Section 7981 is
limiled to deprivations of federal siatutory and constitutional
rights. The clements of a § 1983 claim are as follows: (1) the
conduct in conlroversy must be commitied by a person
acting under color of siate law, and; (2) the conduct must
deprive plainifd of riphts, privileges or immuonities secared
by the Constitution or laws of the Uniled States.

Constitional Law > ... > Fundumentul Righls > Procedural
Due Process > General (verview

Constitutional Law > .. > Fundamentad Rights > Procedural
Dui: Process > Scope of Protection

N3 In order 1o establish o procedoera? due process violation,
it must be shown that the eonduct complained of duprived
plainlifl of o liberty or propeny interest withow! adeguate
procedural safeguards, As soch, it is nol the deprivation
itsell that is actionable, il is the deprivation without due
process of law, Henee, to determine whether a constilational
vivlation has octurred, it is pecessary to ask what process
the state provided and whelher it was constitutonally

adequale. When the claim is based on deprivation without
due process of a purely ceconomic interest, plaintiff must
show inadeguacy of state remedics. No due process violalion
occurs when the state provides an adequale post-deprivation
remedy for boss of propery.

Constitvtional Law > Ggual Proteetion > Gieneral COverview

HN4 42 U.S.C.S, § 1985, in pencral, addnesses conspiracics
o deprive individuals of their civil rights or of cqual
protection of the law.

Tons > Intentivnal Torts > Inteational tiliction of Emationa)
Distress > General Overview

Tewts > Intentionnl Torts > Inepionnl Infliction of Emotional
Distress > Elements

HNS One, whe by extreme and outrageous conduct
intentionally or nscklessly causes serious emotional distress
to another, is subject to lisbility for such emotional distress.
The elements for a clatm of intentions) infliction of emotional
distress are: (1) defendant intended w cause cniotionsl
distress, or knew or shonld have known thal the actions
taken would result in serious cmotional distress; (2)
defendant’s conduct was extreme and outrugeous; (3)
defendunt’s actions proximalely caused plaintilf™s psychic
injury: and: (4) the menial anguish plaintill suffered was
serious.

Civit Procedure > Trials > Judgiment as Multer of Law > General
Overview

Torts > Intentional Tor: > Imentional Infliclion of Emaotional
Distress > General Overview

Torls > lutentional Tords > Imenticosl Ifliction of Emotional
Distress » Elements

HAN6 Failure w produce suflicient evidence as 10 any of the
elements of a claim Jor intemtional infliction of emotional
distress makes a dirccled verdict on the claim proper.

Civil Procedure > Plending & Prviice > Pledings > General
Overview

Civid Procedure > Remedics > Pamages > Punilive Dompges

Criminal Luw & Procedure > Criminal Offcnses > General
Overview

MHNT GQhio Rev. Code Ann. § 2307.60 stated: anyone injured

in person or propeny by o criminal act hus, and may recover
{ull domuges in, @ civil action unless specificolly excepted
by luw, may recover the costs of maintaining the civil action
und ayomey’s fees if awhorized by any provision of the
Rules of Civil Procedure or another seetion of the Revised
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Code or ender the comman faw of this stale, and may
recover punitive or exemplary damages if asthorized by §
2315.21 or another section of the Revised Code. No recond
of a conviction, unfess obtained by confession in open coun,
shall be used as evidence in 2 civil action brought pursuant
to this section, Section 2307.60 ducs not erenie w separale
cause of action. Instead, Ohio Rev. Code Ann. § 2307.60 is
mercly a codification of the common luw that a civil action
is pot merged in a oriminud prosecution. Hence, o separate
cavse of action must be available before § 230 is
invoked,

Counsel: Moore, Yakicvich & Mauger, W, Jefitey Moure
and Jud R. Mauger, for appellant,

Crabbe, Brown, Jones, Poits & Schmidt, and Larry James,
for appellees,

Judges: TYACK. P.). DESHLER and PETREE. )., concur.

Dpinjon hy: TYACK

Opinion

(REGULAR CALENDAR}
OPINION
TYACK, P

On November 2, 1995, Ronald G, Edwards filed o complaint
in the Franklin County Courl of Common Plcas againsi
Madison Township, e Madison Township Police
Department ("depariment™), Charles R. Stevens, Chief of
Police, ' the Fruternal Onder of Police, Capital City Todge
No. 9 ("FOP*), Madison Township Administrator David
Brobst and Dennis White, Vicki Phillips and Robert Garvin,
Madison Township trasiees, The complaim sct Forth various
claims for relicf, including: breach of contract, violation of
RC._41]3.52 (whistleblower slatute), violation of Sections
1983, 1985 and 1988, Title 42, LS. Code, "vinlalion” of
RC_2905.]2 (cocrcion), “violtion” of R.C, 292137
(obstructing official busincss) and intentional infiction of
cmational disiness, The FOP was later dismissed as o party.

1*¥2) A jury triul commenced on April 7, 1997, At the close
of Mr. Edwands® case, the defendunts (hereimafier collectively
referred 1o as "appellees”) moved for a directed verdicl, The
trial court pranted the motion a8 10 all of Mr. Hdwards
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cluims, A decision and judgment enlry wene filed on May
20, 1997.

Mr. Edwards (hercinafier “appeliant”} has appealed 1o this
courl, assigning one errar for our consideration:

"THE COMMON FLEAS COURT ERRED IN
GRANTING A IMRECTED VERDICT TO THE
APPELLEE”

When a motion for a directed verdicl is made, what is heing
tested is @ guestion of law - -- the lepal sulliciency of the
evidence o take the case o the jury. Rutg 3
Brec - : 69 Ohj

N.E2d 935. In considering such a motivn, the irial coun
musl eonsirue the evidence mos! strongly in faver of the
nonmeving party and consider mcither the weight of the
evidence nor the credibility of witnesses, Strother »
Huichinson {1981), 67 Ohin Si. 2d 282, 284, 423 N.E2d
457, The benelit of all reasonable inferences is given to the
nonmoving party. Ruta af 68.

In order 1o submil the case 1o the jury, the plaintiff must
produce same evidence [*3] as o every essential clement,
Sce Strother at 285, I there is substantial competent
evidence to support the noomoving parly upon which
evidence reasonable minds might reach different conclusions,
the motion must be denicl. Wagner v. Roche Laboratories
(1996), 77 Ohio 81, 3d 116, 119, 671 N.E2d 252.

All of appellant’s clains centered around bis employment
us o police officer with Madison Township, At the (ime of
the incidents alleged in the complaint, appellanl was a
detective, und Charles F. Sievens was Chiel of Police. In
July 1994, appeliant leamed of an incident invalving Chicf
Stevens and a juvenile who had been arrested. In July or
Augusl 1994, appellant, in his capacity as detective, was
given " suspected physical abuse® report from Children's
Hospital. In the report, the juvenile alleged that Chiel
Stevens had beaten and choked him.

On the day he reccived the repont, appellam spoke with
Chiel Stevens about the incident and asked the Chiel how
he should hondle i The Chiel told appellam that the
tncident involved moerely un “attinde adjustment,” that
appeflam should not worry about it and that he (the ChieD
would ke care of it. Appellant whd Chiel Stlevens [*4] that
e thought 1he Chief should not handle jt, bt the Chief 1ol
appellanmt it wos not sppellant’s problem., Appellant tape
recorded this conversation,

Chiel Stevens died during the pendency of the vase below,
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Approximalely one week later, appelian! received a message
from Franklin County Children Scrvices regarding the
incident with Ihe juvenile. Chicf Sievens took the message
and said he would handle it. Soon thercafier, Chicl Stevens
{old appeliant that Bic had spoken with the juvenile's mother
ond everything was fine.

On Seplember 12, 1994, appellant was injured on the job in
un unrelated incidem. Appellant immedistely went an injury
{eave,

In December 1994, whike still on injury leave, appetlant me
with Trusice Phillips reparding the juvenile incident.
Appellant wld her everythiog he knew about the mater,
including the fuct thut he had » tupe recording of his
conversation with the Chief, and reluted his concern over
whether the matter was heing handbed properly.

By Iunuary 1995, appellant’s injury leave had run out, and
he was wsing bis sick leave. On Janoary 6, $995, the Chief
wrole  appellant & letter  indicating  thatl  medical
docomentation wus necessary 1o continue appellant’s use of
sick leave. In addition, appellant was ordered [#5) 10 repont
for Jight duty on January 16, 1995 if such documentation
was nol provided. The letier also indicated that appellant
would be: placed on unpaid leave status if he failed 10 repon
for duty und that appeflam may be subjuer 10 disciplinary
action.

On Junuary 16, 1995, appellam had nol provided medical
documentation, and Chief Stevens pluced appeltani on leave
withoul puy stalus and filed disciplinary charges ugrins
uppellant. 2 Uhimately, appeilant provided medical
documentation in suppor of his continued shsence Trom
work, and appellunt’s pay was reinstated refroactively. In
nddition, tre disciplinary chorges agninsi appellant were
resolved, in essence, in favor of appellant.

On January 19, 1993, Chicl Sievens wrote appellant a letier
informing him that preliminary resufts of wn interual
investigation into appellant’s job performance indicated
appellant was negligent in his duties and that effective
Jawary 21, 1995, uppellant 1*6]  wos administratively
reassigned 1o patrol operstions.

On November 28, 1995, disciplinary charges were filed
agains| appellunt, Again, these charges amse omt of
appellant®s fuiture 1o provide medical documentation as 1o
his continued absence from work, These charpes wore
dismissed ofier appellumt  provided the  necessary
documentation.
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Appellaml never returned 1 work afier his September 12,
1994 injury. Al some point, appellant spplicd for and went
on permanent disability retirement. The foregoing facts
essenlinlly constitute the basex for appellant’s claims.
Utilizing the direcled verdict standards set forth above, we
musi delermine whether or nol a dirccied verdicl as to
appellant’s claims was appropriste. We will address coch
cluim individuaily.

Appellant contends sppelices’ actions constiuted breach of
contract, specifically, bresch of the collective bargaining
agreemunt {"agreement™) between Madison Township ond
the FOP. Appelamt asserts he produced sulfivient evidence
that appedecs bresched the agreement. However, a directed
verdict as (o this claim was appropriste because the conmion
pleas count lacked jurisdiction over this claim.

In State ex rel. Erpternal Opder 1*9} of Police, Ohio Lobor
Council, Inc. v. Franklin Cre Court of Common Pleas
{ 2&!.2 Ohio St. 3d 287, 667 N.E 24 929, ulmg ranklin
o f v_Fras [#] ‘ol
MM
NE2d 87, paragraph two of the syllabus, the Supreme
Count of Ohio stated that HNJ il a party asserts cluims
drising from or dependent on collective burgaining rights
crealed by RC. Chaprer 4117, the remedies provided in
such chapler arc exclusive. The Stale Employees Relations
Board ("SERB"} has exclusive jurisdiction w decide matters
commilled to it pursuont W0 R Chapler 4117, Franklin
County Law Enforcement Assa, wl paragraph vne of the
syliahus,

There are Iwo general areas in which SERB has exclusive
jurisdiction over charges of uniair labor practices: (1) where
one of the parties files charges with SERB alleging an unfair
Tabor praclice under R.C, 4777, 11, or (2} where 2 complaint
brought before the common pleas court alleges conduct 1hat
conslitutes an unfair Jabor practice specifically ciumenied
in RC. 4717.11, end the trial cournt dismisses the comphaint
for lack of subjevt-matier jurisdiction. State ex rel. Fraterna]

1*8) Order of Police, Ohin Labor Council, Inc. at 289,
ciling E. Cleveland v E, Cleveland Firefighters Local 560,
LAEF. {1994) 70 Ohio 81 3d 125, 127-128, 637 NE2d
878

The alleged wronghul scts of appellees in “demoting™
appellanl and "suspending® appellant’s pay, if true, would
constitule unlair labor praclices under .G, 4117 JHAX 1L
Because appellant’s breach of contract claim arises from
andVor is dependent upon the agreement, such claim should

Relwed diseiplinary eharges. were also filed on Februury K, 1995,
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have been browght through SERR. Aceordingly, although
for reasons different than the trial coun’s, a direcied verdicy
as 1o appellant’s breach of contract claim was appropeiate.
Appellant also contends that he produced sulficient evidence
of w HN2 Section {983, Titie 42, U.5. Code ("Section 1983")
claim, Section 1983 provides o remedy 10 persons whase
lederal rights have been vielaed by govemmental officials.

Shirokey v._Marth (1992}, 63 Ohin 5t 34 113, 116, 385
N.E2d 407, citing Monroe v Pape (1961), 365 (.5, 167, 5
L Ed 2d 492 8] 8. Ct. 473, overroled on other grounds in
Monell v._Depi, of Social Services of City of New York
(1978), 436 U.§, 658, 56 L _Ed 2d 611, 98 §_Cr 2018
Section J983 itsell docs not creute constitutional 1#9) rights;
it creates a ecause of opction for the vindication of
constitwlional guarantees found elsewhere, Shirokey a1 116,
quoting Hraley v City of Pomiac (CAL, 1990) 906 F2d
220, 223. Secripn_1983 is limited 10 deprivations of federul
stalviory and constitutional righs, Shirpkey ar 116,

The elements of o Secrion 1983 cluim are as follows: (1) the
conduct in controversy must be committed by a person
acling vnder color of staic law, and (2) the conduct must
deprive the plainill of rights, privileges or immunitics
secured by the Constitution or faws of the United Siates.

1946 8¢, Clair Corp. v. Cleveland (1990), 49 Ohio 51, 34 33,
34, 550 N.E.2d 456, ciling Parrast v, Tavlpr (1981) 451
U8 527 535, 68 L. Ed 2d 420. 101 5. Ct J908. Herc,
appellam basiv his Section JO83 claim an the wleged
deprivation of two constitutionu? rights: procedural dug
process and frec speech. We will address each claim
separaiely.

Appeliant contends he had his pay andfor employmen
suspended and was demoted withoul due process. We note
firtt thet there is oo evidence that appellant’s employment
was ever suspended. Indeed, although appellant never
neturned 1o work afier his [*10] Scpiember 12, 1994 injury.
he continued his employment with the department using
injury ond sick leave. It is undispmicd, howeves, thal
appellam was placed on unpaid leave states. The guestion
we musi answer is whether or not appellamt produced
sufficicnt evidence showing that this violsted Section 1983,

HNZ In order 1o cstablish » procedural due process violution,
it must be shown that the conduel compluined of deprived
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plaintifl of u liberty or property interest without adeqguale
procedural safcguurds, Roe v Fronklin Cry. (1996), 109

Ohio App. 34 772, 779, 673 NE2d 172, citing Bd aof
Regents of State Collepes v. Roth (1972), 408 U.S. 564. 569,
33 L Ed 2d 548 92 5. C1. 2701, As such, it is nol the
deprivation ilself thu is sctionable, it is the deprivation
withoul duc process of law. Shirokey gt 119, quoting
Zinermon v, Burch (1990), 494 U.S. 113, 125 1081 Ed 24
100, 110 8, C1. 975,

Hence, o determine whether 2 constitutional violation has
occurred, i1 is necessary 1o ask whist process the stale
provided and whether it was constitwtionally adequate, Jd,
When the cluim is based on deprivation withoul due process
of a purely economic interest, the plaintifT j*11] must show
inadequacy of state remedies. 1946 S Clair Corp. at
syllahus. No dee process violation vccurs when the state
provides an adequale posl-deprivation remedy for foss of

properly, 49 Ohio St 3d at 34,

Applying these standards 1o the case a1 bar, we conclude a
directed  verdict against appellamt was proper. As Io
appeliant’s "demotion,” appellant produced no evidence that
whal occurred was in fact a demolion. Appelfont was
adminisiratively reassigned from investigations to patrol
operations. Other than this “rcussignmemt” on paper,
uppellunt’s slalus stherwise remained unchanged. Appeliam
complains that his hoors were changed from o day shifi to a
night shifi; however, sppeflant siever had o work such howrs
because he never actually retwrned (0 work.

Given the above, sppellant foiled 10 produce sufficient
evidence of a deprivation of a property interest, Even if we
were 10 assume that the administrative reassignment
consiituted a deprivation of o property inleres), there existed
an adequate procedural safeguard, Appellant could have
instiluted the grievance procedure pursuant 1o Articke |1,
Seetien 4 of the agreement. * Appellant did not do so and,
further, appellant failed [*12] 10 atherwise show inadequacy
of slate remedics for this allcged deprivation,

Appellant also contends his pay was "suspended” withowt
due process, First, appellant liled 10 show that he had o
propery inlerest in any pay that was suspended. Appellant

" That scction resmds:

"Members who beficvs thul they have bocn improperly tneated, in comneeting with  reg

d or sdminisiralive

or lemporary assignnens clange, may invoke fhw Crievanes and Arbitration Procedure in aceordance with this Agrecrien,

ke~
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was pul on unpaid feave stalus only afier he failed 10
document his use of sick Jeave,

Agicle 19, Section 5 of the agreement provides that a
member who uses all of his or her injury leave and is sull
unable (o retern 10 active duty may, with the approval of the
Chief of Polive, use any sccumulated paid Jeave time 1o
which he or she is otherwise entitled, Anicle 20, Section 3
provides that the Chicel of Police or Boand of Trustees may
require evidence as fo the adequacy of the reasans for [#13]
any member's absence for which sick leave s requested,
including verification from a Keensad practitioner.

Chicf  Stevens  requestert  appellamt  provide  medical
documentation substantiating appellant’s cominued use of
sick time. When such docemeniation was not fortheoming,
appellant was placed on unpaid leave, Appellant prodvced
no evidence or case law showing that he had a property
interest in contibped pay despite his filure 10 document his
absence from work.

Even if we voncluded that appellant had a propeerty interest
in comtinued pay negardless of the fuer that appeliant was,
exsentially, on an unexcused Jeave of shsence, an adeguate
remedy was available. Appeliunt was given wrille natice of
his responsibility 10 provide medical docamentstion 1o
justify his use of sick leave. Appeliant was informed the if
such was nol forthcoming, he would be placed on unpaid
Jeave stntus.

As already noted, appeHant was placed on unpaid Jeave
slutus when such documentation was not provided. However,
appellant did Jater provide such documentation, and his use
of sick leave was permitled and his pay was reinstated
retroactively. Hence, appelices provided an adequale
post-deprivation remedy.  [(*14] To addition, if appelient
belicved that the agreemen was somehow breached with
regand to appellees’ conduct, he could have invoked the
grievance procedune. Thus, ne due process violution accurned
us {0 uny alleged deprivation of a propery interst,

Appellant also comends that appelices deprived him of his
First Amendment right of free speceh. It is vinually
impassible 10 plean From the record the basis for this
allcgation. In his bricl, appelfant contends that after he
discussed the molter invelving the Chiel und the juvenile
with anather officer and  trustee, the Chiel began enpaging
in retaliatory action. However, there is Bittle it no ovidence
1o support this allegation,

Appellant had 1o produee some cvidence showing that
appellant’s comduct/speech was a substantial or motivating

tactor in uppelices’ adverse action. See My, Healthy City Bd,
of &£d. v Doyle (1977), 429 U.5. 274, 50 471, 97
5. ), 568, There is no evidence ather than mere speculation
{no1 cven a reasonable infercnce) that the Chief™s aclions
were retulivtory for appellant’s exercise of his right of free
specch or that such exercise of speech was a substantial or
maotivaling faclor in appellecs' [*15]  wctions. Hence, a
direcied verdict as 1o this portion of the 1983 claim was also

proper,

Appellant also brought 8 HN4 Seetion 1985, Tirle 42, U.S,
Code ("Section ]985”) action. Section 1985, in general,
addresses conspircies 1o deprive individuals of their civil
rights or of equal protection of the Taw.

Appellant’s discussion in his briel of the Secfion 1985 claim
stales only (hat appellant presenied evidence that Chicf
Stevens acted in conjunction with Administrator Brobst and
the trastees 1o deprive hin of his due process rights. There
is no cite to the record where such cvidence is Found, and
this count cannoi {ind evidenes of a conspiracy. Hence, a
dirccted verdict on appellant’s Section 1985 claim was
proper.

AppecHant's nexi claim Tor relief is inlentional infTiction of
emctional disiress. In Yeager v. Local Union 20 (1983), &
Oirin St 34 369, 453 N.E2d 665, syllabus, the Supreme

Count of Ohio held that HNS one, who by extreme and
outragenus conduct intentionally or recklessly causes serious
emotional distress to unother, is suhject 1o lability for such
emational distress. The elerents for a ¢luim of intentional
infliction of emotionad distress unc; (1) the defendant intended
1o cause emotional |*16] distress, or knew or should have
known that the aclions taken would result in serious
emotional distress; {2) the defendant’s conduct was extreme
and outrageous; (3) the defendant’s sctions proximately
cavsed plaintifs psychic injury; and (4) the mental anguish
plaintill sulfered was serious. Hanly v, Riverside Methodist
Hosp. (1991), 78 Ohio App. 34 73, 82, 603 N.E2d 1126,
citing 1983) 11 Ohio App. 3d 31, 34, 463

N.E2d 98.

Appeltani faiked W produce evidence on cenain clemenls,
Appellani contends that the disciplinary charges filed against
him, the pay “suspensions,” she “demation” and shifi change
constilvled conduel thul was extreme and oulrageous,
However, and as previously discussed, appellant Failed to
show thw appellees engaged in conduct that was illegal,
uneanstitutivna) or otherwise unjustifiable. Hence, il canmol
be suid mor was il proven 1hal sppellees’ conduct was
crtreme and vulrageous or that it was done with the infent
10 cause emotional distress. See Hanly g 82, guoting
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Uecbelacker v, Cincom Systems, Inc. (1988), 48 Ohin App.
3d 268, 277 549 N.E.2d 1210.

HN6 Failure to produce suilicient evidence as 10 any of the
clemenis above {*17] makes a directed verdiet as 10 an
intentional infliction of emulional distress eloim proper.
Hesee, a directed verdicl in this case was appropriate,

Appedlant next contends that he produced sufficicnt evidenee
showing "violations” of RB.C. 290512 and 2921.31. These,
of course, anc criminal statutes. Appellant asserts that R.C
2307,63 allows civil recovery Tor crimina) acts and that he
produced evidence showing these acls were commitied.
N7 RC 2307.60. in offect ml the relevant time hercin,
stated:

“Anyone injured in person or propenty by a criminal act
hos, and may recover full damuges in, a civil setion
unless specifically excepred by law, may recover the
costs of maintaining the £ivil nction and atiomey's fees
il authorized by amy provision of (he Rules of Civil
Procedure or anotber seetion of the Revised Code or
under the common law of this siale, and may recover
punitive or exemplary damages if outhorized by seclion
2315.21 or anather section of the Revissd Code. No
record of a canviction, unless oblained by confession in
open courl. shall he used as evidence in a civil aclion
brought pursuam ko this section.”

However, RC,_2307.60 docs not creste o separale [*15)
cavse of action. lastead, RC, 2307,60 (formerly R.C._1.16)
is merely a codification of the commen law that a civil
sation is not menged in a criminal prosecution. Schmidy v,
Statistics, Inc. {1978 Ohio 8 49 403 N,

1026, citing Story v. Harwmond {1831), 4 Ohw 376 jz&

Peterson v_Scont Consir, 1982

204, 45] NE2d 1236. Hence. a scpnmle coause of action

must be available before this seclion is invoked,

Appellant has not pointed to any separale canse of aclion.
odher than the claims for reliel specifically envpmerated
{breach of contract, intentional infliction of emotional
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distress, violation of the whistleblower stangte, and the
Section 1982 and 985 claims), that would entitle him 10
recovery above and beyond that which is available 10 him
through those specific claims. This count is unaware of any
civil coercion or abstruction of official business cause of
action. Henee, a direeied verdict as 1o his 8.C. 2307.60
"claim” was appropriate.

Appellant’s final claim for reliel was an alleped violation of
R.C 411352, commonly refernsd 10 a5 “the whistlchblower
statute.” Appellant contends he produced sulficient evidence
showing [*19]  uppelloes’ conduet was roalislory for
appellant expusing Chief Stevens’ assaull on the juvenile,
Again, appellunt fuiled 10 produce evidence that appellecs’
actions were retalialory or were for any reasons other than
appellamt’s failore o document his vse of sick leave or
lepitimate reasons.

While this court is cognizant of the possibility of pretext in
any of these ypes of cases. appellant had to produce more
evidence to support his claim. Appellant contends one conld
infer rewlintory conduct from the timing of appellecs’
actions. However, this argument ossumes that there were no
legitimale reasons for appeliee’s conduct. Again, appellant
Tailed 10 produce sufficient evidence showing such conduct
was merely prelext.

Hence, a direcied verdict on appellant®s B.C, 4173,52 chaim
wus also appropriate.

In summary, appellam faifed o produce sufficient evidence
on his claims 1o survive n motion for a directed vendict.
Accordingly, appellant’s sole assignment of emror is
averruled.

Huving overruled appellant’s ussighment  of error, the
judgment of the Franklin County Court of Counmuon Pleas is
affirmed.

Judgment affirmed.

DESHLER and PETREE, J). |*20] . concur.
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Core Terms

frivolous, cxisting law, trial coun, life insurance benedits,
private right of action, criminal provision, seulement offer,
appellale court, good fuith, reasons, motion for ultomey
fecs, svomey's fees, cause of action, civil action, violence,
assigned error, modification, beneficiary, eatortion, provides,
requires, reversal, appeals, grounds

Case Summary

Provedural Posture

Appellee, the wile of the decedent, sued the decedent’s
brother and appellant sttomney, alleging extomtion and
intimidation of an employce swelfan: benefit plan under 29
U.SC. S 1741, The allomey filed a Civ. R, 12{BX6) molion
to dismiss. The allomey filed a motion sceking an award of
altomey fees against the wife and ber oltomey, under BC,
2323.51. The Franklin County Court of Common Pleas
{Ohio) deaied the motion. The attomey appealed.

Overyiew

The anomey argued that the trial coun emed by denying her
motion for attomey Tecs. The appellale court held that the
wilomey’s molion satisficd Civ. R Z(BX ). No civil cause of
action for exlortion cxisted. Beeunse the wile's extortion
chiim against the allomey could mot be justified under
curment law or any extension of the current law, assenting the
claim was frivolous conduet. The record eontained neither
evidence mor allegation that e alomey's serlement offer

was fraudwlent aml the selllement offer constituted neither
an set nor a Lhreat of foree or viokenee, Further, no private
right of aclion eaisted for an slleged violation of 29 U.S.CS,
1141. Becavse no reasonable attomey would have relied on
29 U/ S.CS. 1741 as a basis for assenting a civil cause of
action, the wife and her atlomey acted frivolously in
asserting such a claim. Additionally, since the settlement
offer was nol a threat 16 commit a felony, it failed 1o qualily
as an acl of extortion, Finally, B.C, 2307.60 did not create a
cause of action, The wife hod to rely on a separate civil
cause of aclion 1o bring a civil ciaim based on a criminal act.

Duteome

The judgmen! of the trial coun was reversed and the couse
was remanded for further procoedings.

LexisNexis® Headnotes

Civil Procedure > Appeals > Appellate Bricls
HNT App. R, J6(ANT) requires every appellant’s brief 1o

include a statement of the assignments of error presented for
review, with reference to the place in the record where each
error is rellected. Noncompliance with any Ohio Rule of
Appelale Procedure is ground Tor an appellate court 1o take
such action s the coun deems appropriale, including relusal
lo consider any unassigned emor. App. B 3{A). As 2 gencral
maiter. appellale cours mic on assignments of crror only,
and will not address mere arguments. However. failun: to
comply with Apg, B _16(A}3] docs nod always result in an
appellute coun’s refusal 1o consider cmor angued, hut nol
ussigned. An appellale court may exercise its discretion 1o
consider arguments Ro! separately assigned in the interost of
Justice.

Civil Procedur: > Pleuding & Prectice > Molion Practice >
Cantent & Form

HN2 Pursuant w Civ. R, Z(BX 1), a motion, whether wrilien
or oral, shall siale with particulasity the grounds therefor,
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and shall set forth the reliel or ander sought, By fullilling
this requinement, the moving party provides the non-moving
party with tie informuation mecessary 1w formulate an
appropriate response (o the molion. Additionally, iy _R.
ZiB}1) ensures that the 1ral court can comprehend the hasis
of the motion and deal with it fairly,

Civil Procetture > Pleading & Praciice > Motiop Practice >
Content & Form

HN3I Civ R. 7(B)t ]} requires a panticularized stmement only
ol the grounds for the motion; it does not reguine the movant
{0 provide a list of the evidence in suppont of those grounds.

Civil Procedure > ... > Atlorney Fees & Expenses > Hasis of
Recovery > Swwtory Awards

Civil Procedore > .. > Codts & Altomey Fees > Costs > General
{verview

Civil Pracedore > Sanciions > Buscless Filings > Frivolous
Lawsuils

HNY Pursuant o RC. 2323 51BX 1), any purty adversely
afiected by frivolous conduet may file o molion for an
award of count eosts, reasonable altorney's fees, and other
reasonable expenses incumed in conneetion with the civii
action or appeal, Firsl, the coun must delermine whether an
action taken by the party against whom the motion is filed
conslituted frivolows conduct, Second, il the court Tinds the
conduct frivolous, it must determine what amount, if any, of
reasonable attoney fees 1o award the party sperieved hy the
frivolous conduct. “Frivolous condust” includes conduct of
an other purty (0 a civil sction or of the other pany's counsel
of record that is not warranted under existing law, cannot be
supported by a pood faith argument for an extension,
modification, or reversal of existing law, or cannot be
‘supported by a good faith argument (or the establishment of
new law. R.C, 2323 SN A} 2)Haiii). Under this definition of
“frivolous conduct,” the test is whether no reasonable
anomey would have brought the action in light of the
existing law. Sanctions arc inappropriste when u legitisate
fegal goal is asserted that is not towelly withoul jusiification
under existing law,

Civil Proveduee > Remedies > Costs & Atwrney Fees > General
Userview

Givil Procedure > Sanctions > Bassfess Filings > Frivelous
Lawsuils

Civil Provedure > Appeals > Standards of Review > Abuse of
Piscretion

Civil Provedur: > Appoals > Standurds of Review > e Nove
Review

HNS No single standard of review applies (o appeals of
rulings an R.C, 232351 motions nagarding frivolous conduet.
When considering whether the 1rial coun ered in finding
the conduct frivelovs or not, the type of standard an
appeliate court uses depends wpon whether the irial coust's
determination resulied from factval findings or 2 legal
unalysis. The question of what canstitules rivolous condpcl
may call for a factual detcrminalion, c.g., whether a party
engages in conduct to haruss or maliciously injure another
pany. Review of a trial court's faciual findings requires the
appellate count 1o emplay o degree of doference, and an
appellute court de not disturh those findings where the
record contsins compelent, credibde cvidence 1o suppont
them. On the ather hand, the guestion of what constittes
frivolous conduet may call for a legal determinution, g,
whether a claim is warranied under existing law or could be
supporied by a pood faith argument for the extension,
modification, ur reversal of existing law or the establishment
of new Jaw. The appellale coun reviews questions of law
under the de novo stendard. Finally, with respect to the
second slep of the irial coun's process, the appellale count
review the trial court’s award of monelary sanctions under
the abuse of discretion standard,

Insvrance Law > ... > Federol Reguintions > ERISA > General
Overview

HNE Pursuunt 10 29 U.S.C.8, 1747, it shall b unlawful for
any person throwgh the use of frovd, foree, violence, or
threat of the use of force or violence, Lo restrain, coenee,
intimidate, or attemnpl to restrain, coerce, or inlimidate any
participant or beneficiary for the pampase of interfering with
or preventing the exercise of any right to which he is or may
become entitled under the plan. Any person who willfully
violates this scetion shall be fined § 100,000 or imprisoned
for nat more than 10 years, or both. The “plan® refemed 1o
in 28 US.CS. 1147 is an employee welfare benefit han.
which includes any fund established or majolained by an
employer for the purpnse of providing its participants. or
their beneficiaries, throvgh the purchase of insprance or
otherwise, beacfiis in the evenl of sickoess, accident,
disability, death, or unemployment, 29 US.CS. J002(1) &
3.

Insuranee Law > .., > Federa) Regulations > BRISA > General
Overview

HN7 No private sight of sclion exists for an alleged

violation of 29 USCS J14]. regading coercion or

intimidation of an cmployee welare benefit plan,

Civil Procedure > Pleading & Practice > Mution Practive >
Genernl Overview
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HNE Pursuant 0 BC, 23076(XAK 1), anyone injured in
person or propenty by a criminal act has, and may recover
full damages ia, » civil action undess specificaliy excepred
hy law,

Criminal Law & Procedure > ... > Racketeering > Batortion >
Elements
Criminal L.aw & Procedure > ... > Acts & Mental Stales > Mens
Rea > Parpose

HN9 Under Ohio law, a person perpetrales the offense of

extortion if she with purpose 10 obtain any valuable thing or
valushle benelit threatens 10 commit any felony. R.C

2905 JI(AX}).
Governments > Legistution > Types of Simutes

HNIp RC. 230760 is only a codilication of the Ohio
common law sule that a civil action is nol merped ino a
criminal pruseculion for the same acts thal form the husis
for the civil action. A pany must fely on a separate civil
cquse of action, cxistent cither in the common law or
through siatule, 1o bring a civil claim based on o criminal
ael,

Counsel: James W, Jordzn, for appelice.
Jodelle M. D" Amico, P se.
Judges: KLATT, 1, FRENCH and McGRATH, 1), concur.

Opinion by: KLATT

Opinion

(REGULAR CALENDAR}
DECISION

KLATT, J.

1*P1]  Defendami-appellant, Jodelle M. D'Amice
("I Amico™), uppeals from a judgment of the Franklin
County Coun of Common Plcas denying her motion for
ullomey fees under R.C. 2323.51. For the following reasons,
we reverse that judgment and remund this case 1o the tril
courl.

1#P2] On September 27, 2007, Willism Groves ("Willism™)
commitied suicide alier sitempling 1o murder his estranged
wile, plaintiff-appelle: Amanda Groves ("Amanda”). At the
time of his death, William was 4 panicipan in the Central

States, Southeast and Southwest Arcos Health and Welare
Fund ("Fund®), which managed the health and weliore
benefits provided to William by his cployer. Those benefils
included a life insurunce benefit, for which William had
designated Amunda as the sole heneficiary.

1*P3] After William's death, bis brother, Jumes Groves
("Jumes”), became the legal costodian of one of William's
sons. James filed a claim for William™s life insurance benefit
with [**2} the Foad. The Fund denied James' claim. but
allowed him w appeal the denial. Iy the meamime, Amanda
also filed @ cluim for the lifc insurance henelit, While
James™ appeal wan pending, the Fund refused 10 pay
Amanda the proceeds of the Tife insurance benefin,

1*P4] Jomes had hired an atiomey, 1" Amico, 1o assist him
with cenain legal issues thet arose from his brother's death.
In 2 July 25, 2008 letier to Amandas anomey, [ Amico
suggested a polential resolution of Jumes and Amanda’s
dispute over the life insurance benefit. D"Amico wrole:

[James] will cense all appeals of the denial of the
insurance elaim if your client agrees to divide the
insurance henelits between her and the minor children,
She may have hall and the other half will be divided
between William's two (2) sons,

1*P5; Not only did Amanda reject 1his settlement offer, she
also filed suit aguinst bolh James and 1Y Amico. In the only
claim asseried ageinst 1) Amico, Amanda alleged:

On or abow July 25, 2008, defendants sitempled 1o
exiont funds from plaintill by offering o “...cease all
appeals of the denial.." in exchange for paying one-hall
of the life insurance benefit, in violation of Ohio und
Federal faw, all to plimifT™s damage [**3] in an
amouni ko be deiermined al the sl of this case, plus
punilive damages and atlomey's fees,

(Complaint at P11,)

1*P6] D'Amico liled a Cie R, 12{B8)i6} molion 1o dismiss,

esscnlially arguing that the sculement offer did not give
Amanda the hasis for 2 logal claim agains! D’ Amico. In
response, Amanda stated thal she premised her cluim agains)
D Amico on 29 US.C, 1141, which Amamda claimed made
il unlawdil for 1)' Amico 1o interere or attempl o interfene
with her right 10 Wiflizm's life insurance benefi,

[*P7] The trial count never meled on ' Amice's metion (o
dismiss beeause Amanda volumarily dismissed her cluim
against [YAmico. Afier this dismissal, [’Amico Fled 2
molion secking an award of altomey fees against Amanda
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and her altomey pursvant 1o £.C, 2323 57, On Oclober 30,
2009, the trial court issucd a decision and entry denying
D'Amico’™s mulion. The trial court gave 1woe reasons for it
denial of the motion: (1) D" Amico's motion did not comply
with CivR 71B). which requires a molion (o “state with
rarticolarity the grounds therefor.” and (2} Amanda and her
atiomey did nor engage in frivolows conduel,

1*r8] D'Amico now appeals from the Qutober 30, 2000
Judgment, and she assigns the following [*+4) cror:

THE TRIAL COURT ERRIZD WHEN IT REFUSED
TO FIND THAT APPHLLEL ENGAGED IN
FRIVOLOUS CONDUCT IN ASSERTING CLAIMS
THAT WERE NOT WARRANTED UNDER
EXISTING LAW, OR CANNOT BE SUPPORTED BY
A GOOD FAITH ARGUMENT FOR AN EXTENSION,
MODIFICATION OR REVERSAL. OF EXISTING
LAW OR CANNOT BE SUPPORTED BY A
GODD-FAITH ARGUMENT FOR THE
ESTABLISHMENT OF NEW LAW.

1*PY[ Before addressing the merits of D” Amico's arpument,
we musi address a procedural matter. Although the trial
cowrl denied D' Amico™s motion Tor two reasons, D' Amico's
assignment of ¢mor only challenges one of those reasons,
Despite this deficiency, D'Amvico urgues in her brief that
neither reason ean withstand legal serutiny, Amands comends
that this count should disregand D'Amico’s CivR. Z{B)
argument hecause [ Amico failed 10 include reference to it
in her ussignment of error.

1*P10] HNT App R IG(AN3) requires every appollant's
briel to include “Ja] statement of the assignments of error
presented for review, wilk reference 1o the place in the
record where each error is reflected.” Noncompliance with
any Rule of Appellae Procedure is ground Tor an sppellate
court 1o (ke “such sclion ay the courl * * * Jdeems
approprinte,” including refusal 1o consider  |*¥5] any
unassigned crror, App R, 3(A ). As a general matter, appellate
counts rule oo assignments of error only, and will not
addross mere arguments. Olentangy Condominium Assn. v.
Luask ist. No, U9AP-568, 2010 Ohin 1023 P2
However, Tailure 10 comply with App.R. 16(A}3) docs nol
always resull in an appellzic court's refusal ko consider crror
argued, but not asssigned. An appellute count may excreise its
discretion iy consider arguments tol separately assigned in
the imerest of justice. 1d.; Discover Bank v. Heinz, 10th Dist.
No. O8AP-1001, 2009 Ohip 2850, PI3; Helms v. Koncelik,
L&&&&MA&Q&&Q@Q@M&&L Oladﬂ‘e »

~Oladele, 10th Pist. No P42 2
P3:Inre RL., 10th Dist. No. 07AP-36 2007 Ohio 3553, P5.

We do so in this case,

I*P1t] D'Amico first argues that her motion for altarney
fees satisficd the requirements of Ciwk. F(B). We agree.

1*P12] HN2 Pursvam (0 CivR. Z(BX1). "la] molion.
whether wrilien or oral, shall stale with panicularity the
grounds therefor, and shall set forth the reliel or onder
soughl.” By lulfilling this requirement, the moving pany
provides the non-moving pary with the information
necessary 1o formulide an approprinte ]#46] response 1o the
mation. Campbell O2 Co._v._Shepperson, 7th Dist. No. 05
C4 817, 2006 Ohic 1763, P14; Dale v_Dale, 10th Dist. No.

02AP-44, 2003 Ohio 1113, P16. Additionally, Civ.R. 7(B¥1)

ensures that the trial count can comprehend the hasis of the
mation und deal with it faidy. AAA Am. Constr, Ing. »:
Alpha Graphic, 8th Dist, No, 84320, 2005 Ohlo 2822, P10.

[*Pt3) ln Tosi v. Jones (1 5 Ohi; 3
N.E2d 580, this coun considersd whether 2 molion for
allomey lves under 8.C, 2323.5] met the CivR Z(BX1}
requirement. There, the defendant™s mofion expressly alleged
tha! the plaintidT and third party defendant asseried claims
against the defendant only 1o “harass and maliciously
injure” him, and tha! the claims were “not warmanted under
existing law and {could not| be supporied by a good [aith
argament for an extension, modilication, or reversal of
existing low.” Jd. at 40]. We found that these allegutions
were sufficient to put the plaintiff, the third pany defendant,
and ihe trial coun on notice regarding the grounds for the
defendant’s request For silomey fees. Thus, we concluded
thal the motion complicd with Cpe® Z(BX1). Our holding
resulted from our recognition thay, HNT “CivR ZBKI}
1#*7] reyuires a particularized statement only of the grounds
fur the motion; it does ot requine the movant fo provide o
list of the evidence in suppon of those grounds,” 1d.

1*P14] The situation in the case at bar is almos! identical 1o

the circumstances presonted in Tosi. Although not lenpthy,
I Amico's motion sel forth the language of R.C 2323.51
that permils a panty o seck attorney fees for another purty’s
lrivolows conduct. D'Amico also quoted the statwory
definition of *frivolous conduct.” D*Amico then asseried
that, “la] review of the allegations in the Complaim fled hy
Plaintifl and her counsel apaingt Auomney Jadelle M.
I¥ Amico can only conclude tha they are in Tact frivolous,
are ol wamanled under existing law and cannol e supponted
by good fwith argument.” (D' Amice’s motion for aitorney
focs al 2.) Based upon this cour’s helding in Tosi, we
conclude that 1Y Amica™s motion satisficd CinR_Z(B) ).

I*PI5] We next wm w 1)’ Amico’s urpument that the 1rial
courl erred in concluding thut Amanda’s claim against her
was warranied under existing lsw, D°Amico contends that
this conclusion resulied in the Wral court erronceusly linding

Appx59



Puge 5 0l 7

2010-Ohio-4515, *P1S; 204 Ohio App. LEXIS 3819, ##7

hal Amnanda and her alorney did nol engage in frivolous
{**B] conduct. We agree,

(*Pi6] HN4 Pursuant to RC. 2323 51(BK 1), “any pony
adversely affected by [rivolous conduct may file a motion
for an awurd of court costs, reasonable atorney’s fees, and
other reasonable expenses incurred in connection wilh the
<ivil aclion or appeal.” When deciding such » motion for
altorney fees, a trinl count engages in # 1wo-slep provess.

Hister v._Frost, Ithh Dis, . O7AP-884, 2008 Ohio
2457, P24; Crocken v, Crockety, 10th Dist. No. 024 P-482,
2002 _Ohio 585, _PI9. First, the court must delermine
whether an action 1aken by the party apainst whom the
mation is filest constituted frivolows conduct. 1d. Second, il
the count finds the conduct frivolos, it must delcrmine what
amouni, il any, of reasonable atlorney fees W award the
party aggrieved by the frivolous conduct, Id.

PPP17] "Frivolous conduct” includes “lejonduct of an * * =
other party to a civil action” or of the "other panty’s counsel
of record” that "is nol warranted under existing law, cannot
he supporied hy a good Taith argument for an exlension,
modification, or reversal of exisling law, or cannol be
supporied by a pooid Fith argument for the establishment of
new law” RC. 2323 5IAN2Kaliii). Under this

1**9] definition of “lrivolous condict,” the test is whether
no reasonable silomey would have brought the action in

light of the existing law. L & N Porsnership v. Lakeside
Forest Assp,,_[83 Ohio App 3d [25, 2009 Dhio 2987, P37,
216 N.E.2d 500; Stafford v Columbus Bonding Crr, 177
Dhip App 3d 799, 2008 Ohio 3948,_P6, 896 N.E2d ]9].
"Sanctions are inappropeiste when a legitimate Jegal goal is
asserted that is nol lotally withoul justification under existing

low.” Siafford at P27.

{*P18] HNS5 No single standard of review upplies to
appeals of rulings on £.C. 23235 molions. [pdep, Taxicab

Assn. of Columbus, Inc. v_Abate, 10th Dist. No, GEAP-44,
2008 Ohio 4670, P13, When considering whether the trial
cowrt ernad in finding the conduct frivolous or not, the Lype
aof standard an appellale court uses depends vpon whether
the trigl coun's detlermination resulied from lactual findings
or 4 Jegal analysis. The question of what constitutes frivolous
conduct may call for a faciuat determination, e.p., whether
@ parly engages in conducl 1o harass or maliciously injune
anather party, Review of a trigl connd’s lacial Andings
requires an appellate coun 10 employ a degree of deference,
and we do not disturb those findings where the record

1**10] comains competent, credible evidence 10 suppon
them. .. McCallister ai P23, On the other hund, the
question of what constitutes frivofous conduct may cali for
a legal determination, e.g.. whether a cluim is warranted

under existing law or could be supported by o guod (aith
grgument for the extension, modifiention, or reversal of
existing Jaw or the establishment of new law. 1d. We review
questions of low wnder the de novo standard. 1d. See also L
& N Pannership ar P37 ("Whether a claim is wiarranted
under exisiing Juw or can be supported by a good-faith
argument for an extension, modification, or reversal of
existing law is o question of law, and an appellate count is
not bound by ihe trial coun’s Jetermination.”). Finally, with
respect to the sceond siep of the trial coun's process, we
review the trial court’s award of monetary sanctions under
the abuse of discretion siandard, L & N Partnership a1 P51;
Abate a1 P13; Crocken af P19,

119l Here, bocuuse IY Amico contends that Amanda's
claim is unsupporied by cither existing law or a good faijth
argument for an exiension of the law, we apply the di novo
standard 10 review the wial cort’s denial of [Y Amico's
motion. The trial count denied |*11] D" Anmico’s motion
becouse it held tha 28 U.5.C. 141 provides a basis for
Amanda’s claim. We disagree,

[*P20] HN6 Pursvant io 20 U.S.C. }141:

It shall be unjawlul for any person through the use of
fraud, Jorce, violeace, or threwt of the nse of foree or
vinlenee, to resirain, coerce, intimidate, or sitempt 10
restrain, coerce, or inlimidale aay participamt or
beneficiary for the purpose of interfering with or
preventing tie exercise of any right 1o which he is or
may become entitled under she plan * ¥ *, Any persop
who willfully violales this section shall be fined §
100,000 or imprisuped for nol more than 10 yeers, or
hoth.

The “plan” seferred 10 in 29 2.S.C. 1141 is an employee
wetfare benelit plan, which includes any fund established or
maintained by an employer for the purpose of providing its
participants, or their beneficiaries, through the purchase of
insurance or otherwise, benefits in the evenl of sickness,
accident, disability, demh, or unemployment. 29 US.C
1002(1) & {3). Because Amanda is o bencficiary wnder such
aplan, 28 U.8.C_I147 could potentially apply to the instamt
case. However, Amundu cannot premise her claim against
D*Amico on 29 (.S.C 141 for iwo rcosons. First, 29
U.S.C. 1147 |**12] makes it unlawful lo restain, coerce, or
intimidate a beneficiary with *fraud, Torce, violence, or
threat of the use of furee or viclence” Here, the recond
contains neither evidence nor allegation tha 1 Amico’s
settlement offer wis fruudulent, Also, the settlement offer
eonstitutes neither an acl por « threat of foree or violenee.

1*r21) Second, and more imporiantly, HN7 no private right
of activw exists Tor an wleged violation of 29 US.C. J14].
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Every federal court thal has considerad the question hus
concluded that 29 U.S.C. 1141 is a criminal provision, and
thus, il is not enforceable in a civil sction. Phillips v Amoce
Qil Co. (CA. 11, 1986), 799 E2d 1464, 1472 ("Section 1141
is o criminal statute that provides no private right of action
bul allows only for criminaf prosccution by the United
Stutes Attorney General.”); West v, Burler (C.A.6, 1980), 621
£.2d 240, 246 (holding that the plaintifTs" claim bascd on 29
L.S,C. 1141 Mailed hecawse that section "may he enforced
only in a criminal proceeding instituled by the Allomey
General™); Puga v, Williamson-Dickie Mfe, Co, (Qc, 16,
2009) NI Tex. No. 4:09-CV-335-A, 2009 Dist,

86694 ("{Section] 114] contuins no privete right of action,
bul is instead o [**13} criminal provision, the enforcement
of which is the exclusive prerogative of the Aflorney
General.®); Barbera v, Minn, Mining apd Mfe, o
Long-Term Disability Plan/Preferred Works Group (Oct. 26,

(£.02] ina. No. Civ. (4. 15981DWFS, 128 Dist.
LEXIS 21862 (disnvissing the ploiniff's 29 US.C 114}
claim because thal seclion *is o eriming! stalwe meant (o
give law enforcement officinls the right o prosecule
individuals who cocrcively imerfere with o beneficiary’s
rights under a pension plan™), Mowly v Ef DuPont de
Nemours & Co. (Sept. 11, ]998) WD.Va, No. CivA.
98-0020-H, 1998 U.S. Dist. LEXIS 15041, fn. 5 ("Section

511 of ERISA, 29 {/5.C § IM]l) provides criminal
sanctions for certuin actions and does not slfow eaforcement
of its provisions via private casses of action,”); Xerchek v
i - Sepr. 3 7l N. . 95 C
0025, J997 U.S. Dist. LEXIS J3284 (gronting summary
judgment on a claim premised on 29 U.8.C 1741 because
that section *is o crinsinal provision for which there is no
privale causc of action”). Brownstein v Hewlen Pockard
Co y I8, 1997), ED.Pa No CIV A 95-2459,
LS. Dist, LEXIS 3242 ("No private right of action exists for
alleged violations of § J141."); Levine v Crowntufi Mfe,
Corp. (duly 24, J99]} SD.NY No 89 (Civ 7548
[**14] (MJL), 1991 U.S. Dist, LEXIS 10370, in. 2 (*29
USC § 4] umlike $ 1140, is u crimina] provision of
ERISA which docs not provide for o privale right of
aclion.”); Goodson v. Cigna Ins. Co. (May 20, 1988}
ED.Pg. CIV. A No 850476, 1988 U.3. Dist. LEXIS 4752
(rejecting the phintifTs 29 ULS.C 1147 claim becpuse tha
section "does not provide a privele cause of action; it is o
criminal provision whose enforcement is the exclusive
prergative af the Aitomey General”) (emphasis sic); Champ
American Public g5, () 0,_J987), D.D.C
Civ. A. Nu. 8. 14263, affirmed
by (CALLC 198R), 831 K2d IS0, 271 11.5. Amn. D.C. 273
{wble) ("Plaintiffs, however, cunnol assert a private cause of
action under 2¢ U.8S.C. & 114} and, thus, leave shall not be
gramed 10 add this claim o the complain.™); Phitlips v

Amoco Qi Co. (NDAla J983) 614 FSupp, 694, 724,
aflirmed by (C.A 11, 1985), 799 F.2d 1464 ("As cvery count

which has addressed this question has concluded. Section
1141 provides no private right of aclion whalsoever. but
simply allows for crintinal prosecation of cerlain cgregious
forms of conduct already pruhibited by Section 1140.7);
Goins v Teamster, ) lovers Health & Pension
Trust (D.D.C.1984) 598 FSupp. 1151, 1135 (hoiding thm
“the |**15) ploiniiffs cannot assen a privale rght of action
under section J141” beconse that section “is a criminal
provision whuse enforcement is the exclusive prerogative off
the Adomey General®),

[*122] The trial count recognized that 29 US.C. 1i4] is a
ctimingl provision. The cour, however, found thal basing a
claim on that statuie was noL frivolous conduet because
"Ifrivalous conduct amounis to spmething more than fiting
an action where the right of enforcement is lefl solely 1o the
Uniled States Justice Depanment.” (Decision and entry st
4.) We disagrec. As we siated above, frivolous conduct
accurs when a parfy or her attorney asserts s claim that no
reasonable sliomey would assent in light of the existing law.
Absent express amthorization, criminal stalules do not create
civil couscs of action. Williams v. Griffith, 10th Dist. No.
GIAP-28, 2000 Ohio 4045, PE; Williams v Lo, 10th Disy.
No. O7AP-949, 2008 Ohic 2804, P25. Biomedical
Innovations, lnc, v Mclaughlin (1995), 103 Ghio App.3d
122, 126, 638 N.E.2d 1084. Accordingly, we conclude thal
na reazsonable attormey would rely on 29 US.C, 114} as n
basis Tor asserting u civil cause of action, and thus, Amanda
and her stormey acted (Hvolunsly in asserting [**16] such
a claim.

1##23] Perhaps recopnizing the infiemity in the trhal courl's
reasoning, Amanda raises a new arpument on appeal,
Ondinarily, failure to assent an arpoment at the trial coun
level results in forfellure of thal argument, and appellate
courts will decline 1o consiler i, Statc_ex rel. Ohio Civil
Serv. loyees As, t 11 v State Empl. Rels. Bd., 104
Ohig St id 122, 8§18 N.E2d 688 2004 Ohio 6363, P10,

Nevenheless, we will consider Amanda's argumen! because
she advanced it in an unrclated motion that was pending
before the tria) court when it decided D Amico’s motion for
sltomey fees.

1*P24] In her new argoment. Amanda contends that B.C
2307.60 authorizes her cluim against D' Amico. HNS
Pursuant 1o R.C. 2307.60AX ), “talnyone infured in person
or properly by a criminal aci has, and may recover full
dumages in, a civil aclion unless specifically exeepizd by
law ¥ ¥ +* Acoording 1o Amanda, ) Amico’s settlement
offer constituted a threal 1o continee committing the felony
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specilicd in 29 US.C. 1141, HNY Under Ohio law, a person
perpetrates the offensc of extonion if she, “with purpose to
oblain any valuable thing or valouble bencfit * » »,
[ultrealends] 10 commit any felony.” RC 2905 11A)}).
1**37) Thus, Amanda argues that D' Amico acted eriminally
when she made the seitlemem offer. Amanda claims that
bocavse D*Amice’s criminal act--extortion--injured her,
R.C. 2307.60 cntitles her 1o suc [ Amico.

1*P25] Amanda’s argument fails for two reasons. First, os

we explained above, the record contging neither evidence
nor alegation that D Amico scled fruudulently ur with force
or vivlence, Thus, the setlement offer is oot o threwt o
cutimil a fictony, und consequenily, it fails 1o qualily as
et of extortion, Second, RC, 230760 does pof create a
cause of acetion. chols v, icker, ist. No,

McNichols . Rennicker, Sth Dist. No. 2002
AP 04 0026, 2002 Ohig 7215, P[7: Edwards v. Madisen
Dup, (Nov. 25, 1997), 10th Disr. No, 97AP-819, 1997 Ohio
App, LEX]S 5397; Applegate v. Weadock (Nov. 30, 1995), 3d
Dist. No 2-95-24, 1995 Ohio App, LEXIS 5544; HNID

Guardianship of Neweomb v, Bowlin & Green (Nov, 6_1987),
Gth Dise Ny WD-87.536 Qhio App, 3d 235, 523 N.E2d

33, RC. 230760 is only a codification of the Ohio
common law rk: thai a civil action is not merged into 2
«riminal prosceution for the same acts that form the basis

Tor the civil action. Id. A parly must rely on a separate civil
cause of aclion, existent either in the common law or
through statule, 1o bring o civil claim based on a criminal

acl, McNickols at P17, [+*18] Edwands.

J*P26) Having addressed cich of Amanda’s WEUmMERLS, We
reach the battom line: no civil cause of sction for extortion
exists. Amandu’s attempts (o fashion such o cause of action
are all wnavailing. Becasse Amanda's extortion cluim againg
D’ Amico cannol be justificd under current faw or any
extension of the current law, we conelude that agserting the
claim was frivolous conduet. Accordingly, we suxtain
1Y Amico’s assignment of error.

I1*P27) For the lorcgoing reasons, we sustgin the sok:
assignment ol eror, and we reverse the Judgment of the
Frunklin County Courl of Common Pilzas and remand this
mater 1o thul court for ferther proceedings consistent with
law and his opinion.

Judgment reversed: cause remanded,

FRENCH und McGRATH, 11., concur.
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Core Terms

trizl  cown, iclecommunication, telephone,  assaull,
harassment, batlery, menacing, sinlking, foil 1w prove,
knowingly, distress, premises, pop

Case Summary

being appressive and hostile. The appellate count held tha
there was compelent, credible evidenee upon which the triul
cour could rely to find that the boyfriend had not commitied
civil assaull or civil battery. Further, the victim's other civil
claims were brovght purssant 1o § 2307.60, which did not
create a eause of action. A separate civil couse of action had
to be available 1o bring a civil claim based upon a criminal
sel, There was no civil cause of action of “menacing by
stalking” or *telephonc harassment.” Since no cause of
aetion exisled, there could e no recovery for the victim.

Outcome

The judgment of the il count was affinned.

LexisNexis® Headnotes

Prucedural Posture

Pluintiff victim brought chaims for civil assault, civil batery
and intentional infliction of emotlional distress and claims,
pursuant 1o Ohic Rev, Code Apn. § 2307.80, against
defendant harasser. The harasser filed a counterclaim
claiming civil assault and false vecusations resulting in losy
wages und humiliation. The Tuscarawas Count of Common
Pleas (Ohio) found that both partics failed 10 prove their
claims. The victim appealed,

Overview

The vietim and the boyfricnd had 4 personal relationship.
The victim allcged that the boyfriend commitied menacing
hy sialking and telephone harssment and that he fractuned
her arm in an alierction. The boyfriesd 1estified that it was
the victim that was caustic and abusive thul day; that she
threw o full pop con wl his head, The viclim's seeond
attempt to throw the pap can resulted in pop on the floor and
the victine slipping in the pop. The boylriend texified that
the victim injured her elbow when she sfipped in the pop,
The buyfriend dunied cavsing the vietim™s injury and denied

Evidence > Admissibilily > Procedural Matters > Rulings on
Evidence

HNT A judgment supported by compelent end credible
evidence poing (o all the elemenis of the case must nof he
reversed, by a reviewing court as being against the manifest
weight of the evidence.

Tons > Inieptional Tons > Asaull & Ballery > Guneral
Overview

HN2 The tont of banery consists of an intentional,
upconsenled-te ouching,

Torts > Intentional Toris > Asssull & Butiery > General
Overview

HN3 The ot of assault consists of the willful threw or
attempt o hun or 1ouch another offensively, which threat
or altempl rcasonably pluces the other in fear of such
comuct. The threat or atempt must be coupled with 2
definitive sct by one who bas the apparent ability o do the
barm ur 10 commit the offensive toaching.
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Civil Procedure > Trials > Jury Trinds > Proviner of Coun &
Jury
Civil Procedure > Appeals > Standards of Review > General

Overview

HN4 The Ohio Supreme Court hus held that the chojce
between credible witnesses and their conflicting testimony
resis solely with the finder of fuct, and an uppellaic coun
may nol substitute its judgment for that of the faet finder,
The fuet finder is free 0 helieve all, part, or sume »i the
teslimony of cach wilness.

Criminal Law & Procedure > ... > Crimes Against Persons >
Sialking > General Overvicw

Torts > Intentionnl Tons > Genernl Overview

HNS See Ohio Rev. Code Ann. § 2903.21).

Criminel Law & Procedure > ... > Critnes Againg Persinx >
Cocrcion > General (hverview

Tonts > Inlemtional Tords > General (Overview

HNG Sce Ohic Rev. Code Ann,_§ 4931.3],

Torts > Remedics > Damages > Generaul Overview

HN7 Sce Qhig Rev: Code Ann, § 2307.60.

Civil Procedure > ... > Defenses, Domurers & Objoctions >
Medions 1o Dismiss > Failure 1o State Claim

HNE Ohio Rev. Code Ann. § 230760 docs nol cropte a cause

of uction. Section 230760 is only a eodilication of the
common law in Ohio that a civil aclion is not merged in u
criminal prosecution which arose from the same act or nels.
But, 2 separate civil cause of action must be available (o
bring a civil claim based upon o criminal act.

Counsel: For Plaimiff-Appelkuni: THOMAS W. HARDIN.
JOHN P. MAXWELL. New Phifadelphia. OH.

Vor Defendami-Appellee: HANK B MEYER, New
Philadelphia, OH,

Judges: Hon, William Hoffmaen, P, Hon. Julic ldwards,
J., Hon. John Boggins, J. Hoffman, P, and Boggins, ),
Loncur,

Opinion by: Julic Edwards

Opinion
Edwards, /.

[*Pl{ Plaintiff-appellant Alisa MeNichiols [hercinafter
appellani| appeafs the March 12, 2002, Judgment Entry of
the Tuscurawas Court of Common Pleas. In thet Sudgment
Entry, the triul cours found that appellont had faifed 1o prove
civil cluims brought against defendant-appellee Brian
Rennicker [hercinaficr appellec].

1¥1°2) On January 17, 2001, appellant filed u civil compluint
in the Tuscarawas County Court of Common Pleas, In the
complaint, appellant brought claims for civil assaolt, civil
batiery and imentional infliction of emotional distress and
claims pursuant (o R,.C, 2307,60, Appellant’s claims brought
pursuant lo & C. 230760 were [**2] based upon allegations
that appellec commitied menacing by salking and telephone
hamssment. Appelice filed a countercluim claiming civil
ussault and false accusations resulling in lost wages and
humiliation.

I*P3] A civil tal was held on January 27. 2002, At the
trial, appeliant testified thal she apd appelice hud a persona)
relationship that was ofien times troubled. According 10
appellant, on March 30, 2000, appellec emercd uppeflant’s
apariment withoul pormission and un argument ensued,
Appellant lestified that, despite being told to leave, uppelies
did not kave and slaried threwing appeflant"s things srousd.
Appellom ndmisted that, at that point, she hit uppellee.
Appellant claimed that appelbec then hit her in the face and
threw her o the floor. Appellant claimed that when she fell
ta the floor, her elbow was injured. Appellant underwent
multiple surgeries and incusred medical bills,

1“P4) Appellant also testified that even Lhough she soid
appelle not 1o coll her. appeliee began to call her after she
was refeased from the hospitad, Appellant testified that
sometimes appellec would not say anything, bul other times
appelice would speak 10 appellant, Appellant [#*3] wstificd
thut she asked appeller (0 stop calling and ulimatcly filed n

pudice report,

[*P5] Appellant 1estified that she had suought and oblsined
a civil protection arder {hereinafier CPO) apainst appelloe
in a dilferen case. In gramting the CPO, the trial coun held,
in relevant par, that appellee hd made multipls hang up
phone talls 10 appellam and that sppellee “knowingly
engaged in a pattern of conduct designed 1o cause {appellam]
10 believe that he will cause physical harm to Juppellant] or
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cause mental distress 1o fappeliam].” CPO, pars. 10. The
trial court also found tha appellant "is very feurful of
[eppeliee] since the 3/30/00 incidem. The repested patiemn
of phone calls and vnwanted conlacts hove caused mental
distress 1o Jappeltant].” 1d. As 10 allegations regarding
injuries 1o appellants elbow, the iria) court made no definite
findings as t¢ how the injury occurred, noting that the
partics had differing versions of what happencd. Id. al para.
3. Appellant entered the CPO imio evidence.

[*P6) Appelice testified, providing o different account of
events. Appellee admitted he was in appellani's apartment
on the date in question. [*%4] However, appolloe claimed
that it was appellan) whe hil appelice, Appelloe stoted that
through appellant’s assanlt of appellee, appellant caused ler
own injury to her elbow.

*P71 Alier the bench tiial, the tnial coun issucd a decision
on March 12, 2002. The trial court found that appeflant had
Toiled so prove her claims and found 1hat appelice had faiked
te prove his counterclaims.

{*P8) 1t is from the March 12, 2002, Sudgment Entry that
appellant appeals, mising the lollowing assignment of error:

1*P9] “THE TRIAL COURT ERRED IN FINDING THAT
PLAINTIFFF HAD FAILED TO PROVE HER CLAIMS BY
A PREPONDERANCE OF THE EVIDENCE.”

I¥P14} In the sule assignment of error, appellant contends
thai the trial court emed when it foond that appellam fuiled
W prove her civil claims by a preponderance of the
evidence. We disagree,

f*P11] We will first consider appellant’s argument that the

record supports appellant’s claims for civil battery and civil
assault, Appellant contends that the recond demonstrates
thot appellee commined civil battery apainst appellanl on
March 30, 2000, when appellee caused appellant o suffer 5
Irmctured arm, Appeflant contends (hat he record [%#5] also
dismonstrates that appeflee committed civil assaul) againsl
appellant based upon appellant’s testimony al trial in which
she teatified that appellec’s sggressive and hostile conduct
in appellant's home caused her to Tear for her safuty.

1*112} In essence., appeliun ruises manifest weight of the
evidence issucs. HNT A judgment supported by competent
and eredible evidence going W all the clements of the cose
must et b reversed, hy a reviewing coun as being against

the manifest weight of the evidence. Masino v Masitio

{1985), 22 Ohig St1.3d 63, 22 Ohip B. 81, 488 N.E.2d 857,

[*P23] HN2 Tie ton of hattery consists of an “inlentional,
unconscaled-to touching.” Anderson v 8t Francis-$t, George
Hogp., Inc. (1996}, 77 Ohip S1.3d 82, 83, 67] N.E2d 225
Sec alse Love v City of Port Clinton (1988), 37 Ohio 51.34
98, 99, 524 N.E 2d 166. HN3 The torl of assault consists of

"the willfal threat or atlempt to harm or louch another
offensively, which threat or aticmpt reasonably places the
other in fear of such contaci. The threat or attempl must be
coupled with o definitive uct by one who has the apparent
ahility 10 do the harm or 10 commil the offensive [**6)

touching.” Smirh v. John Deere Co, (1993), 83 Ohio App.3d
395, 406, 614 N E2d 1148,

1*P14] There is competent and credible svidence 1o suppont

the wial count’s conclusion that appefloc was not civilly
liable for civil assault and eivil banery. Appelles testificd
thal it was appellant that was caustic and abusive that day.
Appellee testificd that appellunt kneed him in the head.
Then, at a Luter point, as appelice lefi appellam’s apartsient,
appeliant threw a full pop can ot appellec’s head, hitting
appellee in the head, Appellant’s second atiempl 1o throw
the pup can a appelles resulied in pop on the floor and
appoHunt slipping in the pop. Appelice tesiificd thal appellant
injured her clbow when she slipped in the pop. Appelice
denied causing appelfant's injury and denicd being
agyressive and hostile. We find hat there was competent,
credible evidence upon which the trial coun could nely w
find that appellee bud not committed civil assaull or civil
hattery.

(*P15] We note that appellanmt and appelles presented
conflicting socounts of the events of March 36, 2000, N4
The Ohio Supreme Court has held that the chinice between
credible witnesses and their |*47]  conflicting testimony
rests solely with the finder of fuct, and an appellate count
may nol substitluwe its judgmont for tha of the fact finder,
State v Awan (1986), 22 Ohio S1.3d 120, 123, 22 Ohic B.
199, 489 N.E.2d 277. The loct finder is free 1o belicve all,
par, or some of the wslimony of cach witness, Stare 3
Caldwell (1992), 79 Ohio App.3d 667, 679, 607 N.E2d
1096, The 1riul court apparenty helieved appellee’s account
of the events on March 30, 2000.

(*P16]  Appellam wlso srgues that the record suppons
appellant’s claims for menucing by stafking ' and 1clephone

' HNS "(A} No person by enpaging in a pavern of conduel shall knowingly cause another 10 belicve that the offender will cause

physical harm 10 the ather person of cause memal disiress to the olher person, .

« (1) As used tn ihis seciion: (13 “Pottern of conduet™

mEans lwo of mose actions or incidents closely reloted in time, whether oF not lhl.l'l has been a prior conviction bused on uny of those
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harassment, 2 {#+y) Appellant brought these claims pursunnt
to R.C, 2307.60. * First, appellant argucs that the decirine of
coflaleral estoppel prevems appellee from re-litigating
whether appellec engnged in menacing by stalking and
lelephone harassment since the factual findings made in the
Judgment Entry which grmnted wppellant a CPO against
uppellee included findings of menacing by slalking and
lelephone harassment. Second, appeliant argucs that even if
collateral estopped is not applicd, the evidence al trind
suppurted a finding thal appellce violated the criminal [*#38)
statutes prohibiting menacing by stalking and lelephone
harassment.

1*P17] We fimd that we do nol reach the anguments ruised
by appillunt. Appeltant’s civi! claims wens brought pursuunt
o R C 2307.60. Revired Code 2307.60 HN& dovs not
ereate & cavse of action, Peterson v. Seolt Construction Co.
(1982) 5 Ohio App.3d 203, 204-205. 5 Ohio B, 466, 457
NE2J [236; 5 Ohi 3 Ghio 45,

NE2d 1236. Edwards v Madison Tewnship {Nov. 25,
1997), Frankfin App. No. 97 APE0S-819, 1997 Ohia App.
LEXIS 5397, 1997 Wi. 746415: Applegate v. Weadeek (Nov.

30. 1995), Auglaize App. No. 2-95-24, 1995 Ohio App,

LEXIS 5344, 1995 WL 7652i4. “[Revised Code 2307.60

{**18} | is only n codification of the copmon lsw in Ohio

that m civil action is nol merged in a criminal proseculion
which aruse from the same acl or acts.” Schmid v. Statistics,

Ing. (1978), 62 Ohio App 24 4549, 403 N.E,2d 1026 (viting
Story . Hammond (1831), 4 Ohio 376, 378; Peterson v
Scott Constr. Co.,_supra). But, a seporale civil cavse of

action mus! hc available 1o bring a civil elnim hascd upon a
criminal acr, W, This eourt is unaware of o civil cause of
action of "menacing by sulking” or *wekephone harassment,”
Sinee no cavse of action exists, there can be no recovery for
appellant, In uccord, Edwards, supra;

I*P1R) Appelgate, supra. ‘Therefore, appellant®s uguments
concerning 230760 are nwritless.

{*P19] Appellant’s sole assignment of esror is overruled.

1*P20] The judgment of the Tuscarawas Court of Comimon
Pleas is alfirmed,

Judgment affirmed.
Hoiflman, P.J. and Bopgins, J. concur.

Re: Civil Asspult & battery

actions or incidenls. Actions or incidents thal prevent. obstruct,
emergency medical services person,

or delay the performance by a public officiul, firefighter, rescunr,
or emergency facility peson of any avihorized sct within the public official’s, firefighier’s,

rescuer's, mergency medical services person's, or emorgency facility person’s official capacily may conslilite n “patiern of condnri,”

{2} "Mema) distress” means uny mental

illness or comdition that involves some

lemporary subsiantial incapacily or mental illocss or

condition thal weuld normally requin: psychiatrie Ircatmen,” R,.C. 2903211,

2 HNE"{A) No person shall knowingly make or case 1o be mode a felecommunication, or knowingly permit a telecommimicution to
be made from @ tehecommunications deviee upder the person’s enatrol, 1o snother, i the caler dues any of the following: . . , (5)
Knowingly makes the telecommunicstion 1o the recipient of the lelecommunication, 1 unother person @ the premises W which the

ielecommuonicaiion is made. oF 10 those ¢ amd the recipi
1o make a telecommunication 1o thuse premises of to any persons

“th) No person shall moke or cuuse (o be made
lelecommunications device under e persan’s contnl,
relevani part.

or anather perion at those premises previously hes wld the caller not
al those premises,

a teleconwnunivation, or permit & telecommunication o be mede from a
with porpose to obuse, threaten, or harass another person.” R.C, 2917.21, in

“No petson shalt, while cummunicating with any other person over u tehephone, ihreaten 1o do bodily harm or use or addrews Jo such
othcr person any words or fenguiage of a lewd, lascivious, or indecent charscles, natore, or connololion For the sole purpose of annaying
such other perso; nor sholl any person telephone any other person repeatedly of catise any person W be telephoned repeatedly for the
solc purpose of harussing or molesting such olher person or his family.” B.C, 4931.31,

Y HN7 "Anyone injured in person or properly by a eriminef acl his., and may recover full domuges in. a civil setion unioss specificolly
excepled by law. may revover the costs of maimaining the civil action and allorney’s fees if nuthorized by any provision of the Rules

of Civil Procedund or anoiher

of the Revised Code or undur the eommon low of this stirc, and Ay rovover punitive of eacimplary

damages il authorized by scotion 2315.21 or anuther section of the Revised Code. R. C. 2307.60.
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CANEL M, HORRIGAN
MITAPR |9 PM 2- 3¢

SUMMIT COUNTY
IN THE COURT OF COMMON PLEAS CLERK OF COURTS

COUNTY OF SUMMIT

JESSICA M. JACOBSON ) CASE NO. CV 2012 09 5246
)
Plaintiff 3 JUDGE KELLY
} {Sirting by Assignment)
“vg- )
)
ELLEN C. KAFOREY, et al. ) JUD OF
) DISMISSAL
Defendants ) .

Plaintiff Jessica M. Jucobson bronght the subjest civil action against
Defendants Ellen C. Kaforey, Akron Children’s Hospilal and Cleveland Clinic
Children’s Hospital for Rehabilitation to recover alleged damages for interference with
parental and guardianship interest {R.C. 2919.23) and damages for crimine! acts;
unlawful restraint (2905.03), kidnapping (2905.01{B)2)) and criminal child enticement
(2905.05).

A review of Plaintiff"s complaint shows that this case arose out of disputed
conservatorship and custody proceedings in 2001 and the hospitalization of Jessica M.
Jecobson from April 18, 2001 through July 6, 2001. Plaintiff Jessica Jacobson was the
subject minor child. (POB: December 3, 1993). Defendant Ellen Kaforey was the
couri appointed conservator for the minor child and Defendant hospitals were
institutions jn which the minor child was admitted. The gist of the civil complaint

against Defendant Kaforey for damages is that Kaforey knowingly exceeded her
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authority as conservator and knowingly interfered with the parental rights of Jessica and
ber mother. The hospitals are joined as defendants for their afleged roles in keeping the
minor child and her mother apart against their will and without authority. Jessica’s
parent is not a party to this lawsuit and the complaint notes that her mother, JoAnn
Jacobson-Kirsch, had filed a separate civil action, CV 2011-03-1655, in this court.

Defendants have each filed motions to dismiss pursuant to Civ.R. 12{BX6)
for failure to state a claim upon which relief can be granted. Defendants contend that
Plainiff does not have standing to bring a claim for interference with parental or
guardianship righis as alleged in Count 1, and Defendants further contend that Counts i,
1M1 and 1V are based on claimed violations of criminal statutes and as such shouid be
dismissed.

In addition to the pending mations to dismiss, there are currently pending a
number of additional procedural motions and Plaintiff has filed an amended complaint.
10 which Defendants have responded with motions to strike.

The judges of Summit County recused themselves and the current retired

visiting judge was assipned by the Chio Supreme Court effective January 15, 2013.

MOTION TO DISMISS
A motion to dismiss under Civ.R. 12(B)}(6) is 2 procedural motion that tests
the sufficiency of the complaint Stare Ex. Rel, Hanson v. Guernsey Cty. Bd. of
Commissianers (1992) 65 Ohio State 3d, 545, 547. In considering a motion to dismiss,

a court must accept the non-moving party’s faclual allegations as true and make every
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reasonable inference in favar of the non-moving party. Byrd v. Faber {1991), 57 Ohio

St. 3d. 56, 60,
FINDINGS OF FACT & CONCLUSIONS OF LAW

Adfter careful review, this court concludes that the claims must be dismissed
as pursuant 10 ORCR 12(B)(6) for failure to state a claim upon which relief can be
granted.

The four count complaint is based on two theories ¢f recovery, Count |
alleges that Jessica Jacobson, then a minor child, had parental or guardianship rights
that were violated when she was prevented from seeing her mother in the hospital
during the period April 18, 2001 to July 6, 2001 and that the actions of the Defendant
Conservator (Kaforey) and the hospitais damaged her.

Counts 11, IT] and IV aliege that certain actions of Kaforey and the hospitals
constituted criminal actions prohibited by law and thereby PlaintifT is entitled to receive
civil damages pursuant to ORC 2307,50 for alleged injuries by virtue of certain criminal
acts.

The complaint clearly indicates 1hai Jessica was herself not a parent nor was
she her own guardian and no facts are provable that would dispute that. The starute
under which Plaintiff seeks recovery is R.C. 2307.50 which states as follows:

1f 2 minor is the victim of a child stealing crime and if, as a resuit of that crime,
the minor’s parents, parent who is the residential parent and iegal custodian,
parent, who is not the residential parent and legal custodian, guardian, or other
custodian is deprived of a parental guardianship interest in the minor, the
parents, parent who is the residential parent and legal custodian, parent
who is not the residential parent and legal custodian, guardisn, or other

custodian may maintain a civil action against the offender to recover damages
for interference with the paremtal or guardianship interest. (emphasis added)
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The cause of action granted by the statute accrues to a parent, legal
cuslodian, guardian or other cusiodian. As such, this court concludes that a minor child,
victim does not have an independent right 1o parental damages under this section.
Count I for damages 1o be awarded a victim child based on a violation of their parent’s
or guardian's rights is not viable and must be dismissed.

As to Count 11111, and TV, Ohio courts have established that civil actions for
damages may not be predicated upon aileged violation of a criminal statute Jones ».
Graley 2008 WL 343087 #8 (5.D. Ohio 2006, 2008) citations omitted. In the precursor
case 1o the current one, brought by Plaintiff’s mother, JoAnn Jacobson-Kirsch, the trial
court found and it was upheld by the Ninth District Court of Appeals (Se¢ Jacobson-
Kirsch v. Kaforey 2012 Ohio 3553, 2012 Ohio App. Lexis 3138) that allegations of
unlawful restraint, criminal kidnapping and criminal child stealing could not support a
civil action pursuant to ORC 2307,50, If the parent has no right to maintain an action
for these same claims, then it follows that the child slse has no right. These counts
must be dismissed,

The pending procedural motions for leave by various parties to file briefs or
replies are granted and such bricfs are part of the court record.

The Defendant’s motion 10 strike the amended complaint is granted in that
the amended complaint raises no new grounds and is out of rale. Even if the amended

complaint were proper, the ruling of this court would have disposed of it upon the same

grounds.
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The motion of Gary Kirsch lo intervene as next friend is denied as mool.

The pro se motion of Joan Yacobson-Kirsch for joinder is denied both as
moot and es improperly filed.

All other pending motions, including motions for sanetions, not specifically
delineated here are denied as moot.

Accordingly, the motion to dismiss is granted as 1o Defendants Kaforey,
Akron Children's Hospital and Cleveland Clinic Children's Haospital for Rehabilitation,

and the complaint is dismissed at Plaintiff’s costs. This is a final, appealable order, and

(ALl

JUDGE R. PATRICK KELLY
Sirting by Assignment
Pursuant to Ari. IV, Sec. 6
Ohic Constitution

there is no just cause for delay.

IT18 SO ORDERED.

cc: Attomney Gregory T. Rossi/ Attorney Emily R. Yoder
Attomey Anna Tillis
Attomney Brett Perry
Plaintiff Jessica M. Jacobson

Ieb
12-5246d
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