Supreme Court of Ohio Clerk of Court - Fil_éd January 08, 2016 - Case No. 2015-1648

IN THE SUPREME COURT OF OHIO

DANIEL N. LAVIN, Executor CASENO. 2015 — 1648

Appellee, | APPELLATE CASE NO. 2015 CA 00021

V. TRIAL COURT CASE NO. 221652
PAUL HERVEY, et d. -

Appellants. | APPELLANTS’ MOTION FOR STAY
. OF JUDGMENT PENDING APPEAL
WITH BOND

-

* Now come the Appellants, by and through Counsel, and hereby respectfully requests that
this Honorable Court grant a stay éf judgment pending the outcome of this appeal pursuant to
S.Ct.PracR. 4.01.

For cause, the Appellants state that since this c';ase was opened, the Stark County Probate
Court has set this case for trial on the undertying concealment action for February 18, 2016. The
Appellants previouély filed a motion to stay without the posting of bond, which was denied by
this Court on December 2, 2015. In response to the motion, the Appellee claimed that a bond |
was necéssary because the doduments were “vitally important for tax purposes.” However, on
December 7 and- 8, 2015, the Appellee was deposed. At that time, he admitted that (2) the
estate’s federal tax return had been filed and (b) he had received no notice from anyone thatf the
~ Teturn would be audited, was incomplete, or that additiénal tax was owed. There was only the
possibility of an audit. Moveover, the Appellee could express no specific need for the subject
legal files other than his opinion that he must come into control of all estate assets as a duty to
the estate and/or probate court.

At the center of the action is whether the Defendants have concealed property of the

estate by holding on to the Decedent;s legal file subject to a ruling on the application of



confidentiality principles per Rule of Professional Conduct 1.16. The Appellee admitted in his
deposition that there is no evidence that the Appellants are in possession of or have concealed
any other assets that could be considered possessiohs of the estate.

As stated in the memorandum in support of jurisdiction, the Appellants believe there isa
- conflict between the statutory waiver of immunity by an executor .and a client’s right to
confidentiality in one’s legal affairs. No court has ruled on this issue.. The trial court has only
ruled that most of the documents in the Appellants’ possession are not protected by attorney-
client privilege, etc. In effect by proceedmg with an adjudicatory hearing, Appellee 1s trying to
pierce the Decedent’s right of confidentiality before the issue is ruled upon in this Court.

T]ie Court of Appeals did not require a bond in granting a stay. The documents at issue
were given to thé Probate Court for iﬁ camera inspection and, to the best information of .
Appellants, are now in the possession of the Coﬁrt of Appeals. |

The Appellants has attemnpted to post a nominal bond of $100 with this Court. They have
been informed by the Clerk of Courts that there is no mechanism for the posting of bond with
this Court. The Appellants stand ready to post said bond with this Court or a lower court as

instructed as a condition of receiving the requested and necessary stay.

Respectfully submitted,

G. Tan Crawford, No. 0019243

CRAWFORD LOWRY,L.L.C.

116 Cleveland Ave. NW, Suite 800
" Canton, OH 44702

P 330-452-6773 / F 330-452-2014

icrawford@crawford-lowry.com



PROOF OF SERVICE

A copy of the foregoing was served by hand-delivery and/or electronic transmission upon
" Attorney Scott Zurakowski, szurakowski@kwgd.com, for Appellee, thisl"ﬁday of January, 2016.

G. an Crawford u
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IN THE COURT OF APPEALS FOR STARK COUNTY, %*AAR I
M 4 26

FIFTH APPELLATE DISTRICT

DANIEL N. LAVIN, EXECUTOR
Plaintiff - Appellee

NS

PAUL HERVEY, ET AL.

Defendants-Appellants

Case No. 2015CA00021

JUDGMENT ENTRY

This matter comes before the Court upon Appellants’ “Motion for Stay of

‘Judgment Pending Appeal.” Appellee has filed a response in opposition. Upon

consideration, the motion is granted. The trial courst's entry being appealed is

~ stayed until further order of this Court or until this Court issues a decision in this

case whichever occurs first.

MOTION GRANTED.

IT IS SO ORDERED.
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IN THE COURT OF COMMON PLEAS-

STARK COUNTY, OHIO
PROBATE DIVISION
DANIEL N.LAVIN, EXECUTOROFTHE )  CASENO.: 221652
ESTATE OF MARTHA K. LOTTMAN ) '
DECEASED : }.
) JUDGEDIXIE PARK
Plaintiff )
' )
V. | )
PAUL B. HERVEY, ESQ., KT AL., ) FEB o015
7 ’ ) Dixie Park
Defendant ) P ’%fgﬁfﬁég&i’? e
JUDGMENT ENTRY : -

This matter came before the Court.on thé Defendants’ February 10, 2015 Motion to Stay
Pendmg Appellate Proceedings. Defendants have appealed the Court’s January 21,2015 Judgment
Entry and moved to stay the matter pendmg appeal Defendants d:d not file a supersedeas bond,

nor have they requested a waiver of bond.
Pursuant to R.C. §2505 09, R.C. §2505.10, and Civ.R. 62(B) the Court finds that a

supersedeas bond is requ1rcd before a matter can be stayed pending appeal. WHEREFORE, it is
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|t is ORDERED that the foregoing judgement
. entry shell be served on all parties of record
within 3 days after docketing of this entry and

the service shatiEgted on the docket.

HON. DIXIE PARK
Probate Judge



