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STATEMENT OF INTEREST OF AMICI CURIAE

The Children’s Law Center, Inc. (CLC) is a non-profit organization committed to the
protection and enhancement of the legal rights of children. CLC strives to accomplish this
mission through various means, including providing legal representation for youth and
advocating for systemic and societal change. For over 20 years, CLC has worked in many
settings, including the fields of special education, custody, and juvenile justice, to ensure that
youth are treated humanely, can access services, and are represented by counsel. For the past
two years, CLC has worked on issues facing Ohio youth prosecuted in adult court and placed in
adult facilities, including collecting data and issuing several reports on this topic and conducting
interviews of youth in the adult court system and their families as well as juvenile justice
stakeholders and decision-makers. Based on this research and national research, CLC supports
the elimination of mandatory bindover.

Amicus curiae, The Franklin County Public Defender Office is a countywide agency that
provides comprehensive legal representation to indigent clients in criminal and juvenile
proceedings in Franklin County so as to fulfill the constitutional mandate of “equal justice under
the law.”

The Justice for Children Project at The Ohio State University Moritz College of Law
combines legal education with zealous advocacy for the rights of children across a variety of
systems. A key part of the Project - the Justice for Children Clinic - provides law students with
the opportunity to represent children in neglect and dependency proceedings, delinquency cases,
immigration adjustments and educational issues. The students and faculty in the Clinic work to
ensure that the expressed desires of their clients are heard, that juvenile rights are taken

seriously, and that the juvenile system maintains its commitment to rehabilitating children and



reunifying families. The Justice for Children Project hosts symposia and participates in the
national discourse regarding children who may be directly and adversely affected by the
unconstitutional application of R.C. 2152.10 and 2152.12, and recognizes their contrary effects
on the rehabilitative purpose of the juvenile system. It is critically important to the due process
rights of our youth and the credibility of the juvenile justice system that the inherent differences
between youths and adults be given sufficient weight under the law.

The Juvenile Justice Coalition (JJC) is a non-profit organization established in 1993 that
works statewide in Ohio on juvenile justice issues. JJC’s mission is to ensure that Ohio’s
juvenile justice system — from prevention through involvement with the adult court — works
effectively to increase positive outcomes for youth, families and communities. JJC supports
efforts to reduce youth’s involvement with the juvenile justice system that are community-based,
research informed, culturally appropriate, and to put all of Ohio’s youth on a path to success.
JJC supports the appellant Matthew Aalim because we believe that mandatory bindover should
be eliminated in Ohio for the reasons outlined in this brief, particularly because it does not allow
for consideration of a youth’s individual characteristics, background, or involvement in the
offense.

The Law Office of the Montgomery County, Ohio, Public Defender represents youth in
juvenile proceedings in Montgomery County. Representing these clients, we have seen firsthand
that each youth’s circumstances, background, and alleged involvement in the offense differs
significantly. Therefore, we support the premise in this brief that the juvenile court should make
an individualized decision before transferring a youth to adult court.

The League of Women Voters of Ohio (LWV of Ohio), a nonpartisan political

organization, encourages informed and active participation in government, works to increase



understanding of major public policy issues, and influences public policy through education and
advocacy. The LWV of Ohio has adopted several policy positions on juvenile justice relevant to
this case, including that youth under the age of 18 are not adults and their treatment within the
juvenile justice system should relate to their stage of development, that children should not be
held in adult prisons or detention facilities, and — most importantly — that each case should
receive individual evaluation before the court and judges should use their discretion to find the
best resolution of each case. Therefore, the LWV of Ohio supports the elimination of mandatory
bindover.

The Office of the Hamilton County Public Defender is constituted pursuant to R.C.
Chapter 120. The Public Defender strives “[t]Jo defend the life and liberty of our clients and to
protect their statutory and constitutional rights, by providing zealous, effective, and ethical
representation.” Hamilton County Public Defender, Mission/History,
http://lwww.hamiltoncountypd.org/index.php?page=mission-history (accessed Mar. 4, 2014). The
Juvenile Division of the Public Defender’s office represents children charged with delinquency
offenses in Hamilton County. The Juvenile Division has represented and currently represents a
significant number of children who are subject to transfer for adult criminal prosecution.
Transfer statistics for 2015, have not been released as of this writing; however, in 2014, the
Hamilton County Juvenile Court transferred 25 children for adult criminal prosecution. Hamilton
County Juvenile Court, Annual Report, p. 14, available at http://www.hamilton-
co.org/juvenilecourt/Annual_Report/2014_Annual_Report.pdf (accessed Mar. 4, 2014). Of these,
20 were subjected to mandatory transfer. Id. The Public Defender’s office represented
approximately 15 of these children, who were subjected to mandatory transfer, in 2014. Thus, a

significant number of the Public Defender’s clients would be directly impacted by the outcome



of the present litigation. The Hamilton County Public Defender seeks the fairest treatment and
best outcomes for these children.

The Family and Youth Law Center at Capital University Law School (FYLaw) works
within child welfare, adoption, and juvenile justice systems to support positive outcomes for
children, youth, and families. FYLaw works closely with state and local juvenile courts, state
agencies and juvenile justice stakeholders to ensure that youth who are involved with Ohio’s
juvenile justice systems are afforded access to legal services and fair and equal treatment under
the law. Under the auspices of our Family and Youth Advocacy Center, we provide legal
representation and counseling on a range of civil matters to systems-involved youth to help them
upon emancipation from foster care or re-entry from the juvenile justice system. We have a
special interest in the outcome of this case, which we hope will eliminate Ohio’s mandatory bind
over law.

Founded in 1973, the Ohio Association of Child Caring Agencies (OACCA) is a statewide
association of child and family service providers that are united together to develop the best care
possible for Ohio’s children and families. OACCA strives to ensure that Ohio’s evolving public
policies result in a system that is integrated, efficient, cost effective, and beneficial to those that
matter most — children and families. This case directly impacts the mission of our organization,
which includes improving the provision of services to young adults. Ohio can strengthen its
communities by ensuring youthful offenders are provided cost-effective opportunities to
rehabilitate. Ohio's county juvenile courts are qualified and capable of making decisions in the
best interest of children and young adults and have proven to be successful in guiding youthful
offenders to become responsible citizens. When state law requires juvenile courts to mandatorily

bind young adults over to adult court, it blocks the juvenile court's ability to serve the youth in



ways that are developmentally appropriate and responsive to their unique needs. The growing
funding and service array available to juvenile courts enables them to develop or purchase a
range of community-based options to meet the needs of each juvenile offender. In fact, more
youth today are being served locally where families can participate more fully in their treatment.
This progress must continue. Ending mandatory bindovers will be a major step in the right
direction.

The Ohio Justice & Policy Center (OJPC) is a non-profit law office working to create fair,
intelligent, and redemptive criminal justice systems. OJPC seeks to address root causes of crime,
decrease recidivism, address unconstitutional conditions of confinement, and promote successful
community reentry of formerly incarcerated individuals. OJPC performs this work through
zealous client-centered advocacy, innovative policy reform, and cross-sector community
education. Given the stark racial disparities in bindover rates, this case implicates the fairness
concerns at the heart of OJPC’s mission. This case is of particular concern because of the
serious consequences that result from a youth’s bindover to adult court.

The Schubert Center for Child Studies (Schubert Center) is an academic center in the
College of Arts and Sciences at Case Western Reserve University (CWRU) which bridges
research, practice, policy and education for the well-being of children and adolescents. The
Schubert Center Faculty Associates includes a group of approximately 70 researchers from
various disciplines across CWRU with a shared interest in child-related research and connecting
research with practice and policy to improve child well-being and to create knowledge and
approaches that are generalizable to a larger population of children. The Schubert Center is
interested in ensuring that public policies and legal determinations impacting children are

informed by reliable research, aligned with principles of child and adolescent development and



consistent with professional practice promoting child well-being. Toward this end, the Schubert
Center has been engaged in state level policy reforms including recent changes to enhance
judicial discretion and modify mandatory bindover of juveniles. As these issues are directly
addressed by this case, the implications of this decision are of particular concern to the Schubert

Center.



STATEMENT OF THE CASE AND FACTS

Amici curiae hereby adopts the Statement of the Case and Facts set forth in Appellant’s merit
brief.
ARGUMENT

AMICI CURIAE’S PROPOSITION OF LAW: OHIO’S MANDATORY
BINDOVER PROVISIONS SHOULD BE ELIMINATED.

Being incarcerated as a juvenile in a juvenile facility wasn’t great. But being
bound over as a juvenile in an adult prison is torment. | wouldn’t want any
juvenile to ever experience the pain and suffering | experienced. * * * | was
left with no choice but to fend for myself and fight for my belongings at a
young age. — D.N.1

The hardest thing for me has been watching [my nephew] take blow after
blow in his life and still not get any grace or mercy or compassion or empathy
from the system. None of what he’s been through is even considered. — L.S.

“Since its origin, the juvenile justice system has emphasized individual assessment, the best
interest of the child, treatment, and rehabilitation, with a goal of reintegrating juveniles back into
society.” State v. Hanning, 89 Ohio St.3d 86, 88-89, 728 N.E.2d 1059 (2000). These unique
characteristics of the juvenile court reflect the firmly established notion that youth are different
than adults and the importance of making individualized decisions for youth — even youth who
commit serious offenses and who are deeply involved in the adult criminal justice system. See
e.g., Roper v. Simmons, 543 U.S. 551, 551, 125 S.Ct. 1183, 161 L.Ed.2d 1 (2005) (prohibiting
the death penalty for individuals under the age of 18); Graham v. Florida, 560 U.S. 48, 48, 130
S.Ct. 2011, 176 L.Ed.2d 825 (2010) (prohibiting youth from receiving life without the possibility

of parole for non-homicide offenses); Miller v. Alabama, _ U.S. |, 132 S.Ct. 2455, 2457-2459,

! These quotes and the quotes throughout this brief were taken from the Children’s Law Center’s
bindover story collection project from stories of youth who were mandatory bindovers to adult
court and their family members. These stories and others can be found at
http://ohiobindover.wordpress.com/ (accessed January 4, 2016).
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183 L.Ed.2d 407 (2012) (finding mandatory life without parole sentences unconstitutional for
youth under age 18 without consideration of the youth’s age and family and home environment,
the circumstances of the offense, and potential for rehabilitation); In re C.P., 131 Ohio St.3d 513,
2012-Ohio-1446, 967 N.E.2d 729, { 38-62 (finding that mandatory lifetime sex offender
registration does not allow courts to take into account the relative culpability of youth and ability
to be rehabilitated, the nature of the offense, and the relative severity of the punishment,
including the increased proportion of the youth’s life that a sentence would affect).

Ohio’s mandatory bindover law should be eliminated based on constitutional challenges as
outlined in Matthew’s merit brief. This amicus brief provides additional evidence supporting
these constitutional challenges, including further support, by juvenile justice system
stakeholders, youth-focused organizations, and the public, of a national and Ohio consensus
against the mandatory transfer of youth to adult court.

Mandatory bindover does not comport with the widely accepted constitutional premise, based
in case law and research, that the hallmark features of youth require an individualized analysis
when determining whether a youth should be transferred to adult court. However, despite efforts
over the years to limit the use of mandatory bindover in Ohio by creating less harsh alternatives,
including the passage of Ohio’s Serious Youthful Offender laws in 2000 and reverse waiver laws
in 2011, mandatory bindover continues to be used at a relatively high rate and these alternatives
have been underutilized—resulting in hundreds of youth being transferred to adult court without
an individualized decision-making process. Finally, Ohio’s mandatory bindover law is not
meeting its intended goals and goes against the fundamental purpose of Ohio’s juvenile code.

To be clear, in mandatory bindover cases — such as the case at bar — juvenile court judges

only have authority to determine whether probable cause exists that the youth committed the



offense. R.C. 2152.12(A)(1)(a)(i). This analysis does not require any examination of the
specific circumstances of the particular case, including the youth’s individual characteristics or
role in the offense. Instead, it is a minimal “yes or no” determination, which leaves the essential
question of whether to bindover a youth in the hands of the prosecutor, a party to the
proceedings, rather than a juvenile court judge. Therefore, in mandatory bindover cases,
discretion rests with the prosecutor, who is not guided by a set of factors to consider and whose
decisions are not subject to appellate review. U.S. Dep’t of Justice, Office of Juvenile Justice &

Delinquency Prevention, Trying Juveniles as Adults: An Analysis of State Transfer Laws and

Reporting (2011) 2, available at https://www.ncjrs.gov/pdffilesl/ojjdp/232434.pdf (accessed

January 4, 2016).

I. Mandatory bindover does not align with the original policy goals that mandatory
bindover was designed to address or the fundamental goals of Ohio’s juvenile court
system.

A review of the effects of mandatory bindover in Ohio indicates that mandatory bindover is
not serving the hypothetical goals it was designed to meet, including reducing recidivism,
deterring youth from committing offenses, providing more consistent responses to youth, and
increasing a youth’s adult prison sentence. In addition, mandatory bindover goes against the

express purpose of Ohio’s juvenile justice code.

A. Myth 1: Binding a youth over to adult court will reduce recidivism and serve as a
specific deterrent.

People get killed or raped. They become victims in prison. It’s tough, especially
at a young age because the older prisoners try to take advantage of you. And
when you’re doing * * * 15 or 30 years, you don’t know how to live on the streets
and all you know in prison is becoming institutionalized. — M.M.
Research has shown that binding youth over to adult court actually increases the likelihood

that a youth will recidivate. See, e.g., Richard E. Redding, Juvenile Transfer Laws: An Effective



Deterrent to Delinquency? (June 2010) 6, available at
https://www.ncjrs.gov/pdffilesl/ojjdp/220595.pdf (accessed January 4, 2016) (“In sum, to date,
six large-scale studies have been conducted on the specific deterrent effects of transfer... All of
the studies found higher recidivism rates among offenders who had been transferred to criminal
court, compared with those who were retained in the juvenile system.”)

This research has been bolstered by a recent analysis in Washington State, which has
similar mandatory transfer laws to Ohio, finding that youth who are automatically transferred to
adult court are more likely to recidivate than youth who were not transferred to adult court.
Washington State Inst. for Pub. Policy, The Effectiveness of Declining Juvenile Court
Jurisdiction of Youth (Dec. 2013) 6, available at
http://lwww.wsipp.wa.gov/ReportFile/1544/Wsipp_The-Effectiveness-of-Declining-Juvenile-
Court-Jurisdiction-of-Youth_Final-Report.pdf (accessed January 4, 2016). In addition, the study
found that overall, this increase in recidivism cost a total of over $10,000 per youth to taxpayers
and crime victims. Id. at 11-12.

B. Myth 2: Mandatory bindover will serve as a general deterrent for youth.
At first I didn’t know that I could go to adult court. 1 didn’t know they did that to
people. | didn’t know a whole lot about the law and | didn’t realize what was
happening until about a week before my bindover hearing * * * When we got to
the courtroom, the judge said | was a mandatory bindover. We were in court for
two hours and it just seemed pointless. It was a really tough situation. — L.T.
I didn’t know I could get sent to the adult court. Other people at the juvenile
detention center had to explain to me what bindover was. Even during my case, |
didn’t think I would get bound over no matter what * * * After | found out I could
get bound over, I cried for a whole week. — M.K.

Like many criminal justice laws, Ohio’s mandatory bindover laws were likely enacted in part

to create such a harsh punishment that youth will be prevented, or deterred from, engaging in

criminal activity. This theory is “based on a rational choice model of decision-making: that is,
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prior to commission of a crime, an individual consciously weighs the risks and rewards of
commission.”  Karen Miner-Romanoff, Juveniles Sentenced and Incarcerated as Adults:
Findings from a Qualitative Analysis of Their Knowledge, Understanding, and Perceptions of
Their  Sentences, 9:1 Justice Policy Journal 1, 5 (2012), available at
http://www.cjcj.org/uploads/cjcj/documents/Juveniles_Sentenced.pdf (accessed January 4,
2016). This model also “assumes that youths' perceptions and understandings of such
punishment must be thorough enough and abhorrent enough to them to deter them from
committing the crime. Research suggests, however, that young people may not engage in such a
deliberate cost/benefit analysis” due in no small part to the developmental differences between
adolescents and adults. 1d. at 12.

Several studies, including one study conducted exclusively in Ohio, have found that
overwhelming majorities of youth do not know or believe that they could be transferred to adult
court. Id. at 7-8. Interviews with Ohio youth who had been bound over to adult court and
sentenced to adult prison showed that youth “had no knowledge of juvenile bindover, and all
reported they did not understand it...and no certainty of application to their offenses [, making it]
impossible for a law to act as a deterrent if the offending population does not know of the law,
understand the law, or perceive that the law can be applied to them.” Id. at 21.

C. Myth 3: Mandatory bindover will result in a more fair application of juvenile court
laws to certain youth.

When | was fighting my cases in adult court | really could not understand what
my attorney was talking about, and ended up getting 15 years on lesser charges. |
believe that the juvenile court does not sit down and try to understand kids[’]
situations. — R.H.

Mandatory bindover could be perceived as fair because the law, in theory, applies equally to

all youth who are a certain age and charged with a certain category offense or with particular
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prior offenses. However, an analysis of bindover trends by county in Ohio over the past 10 years
shows that different counties have very different ways of charging youth who commit the same
offense —meaning some youth may be charged differently and therefore be more likely to be
bound over in certain counties. Children’s Law Ctr., Falling Through the Cracks: Update
[hereinafter Falling: Update] (Dec. 2013) 8, available at http://www.childrenslawky.org/wp-
content/uploads/2013/12/Falling-Through-the-Cracks-Update-Report-12.12.13.pdf (accessed
January 4, 2016). For example, the likelihood that a youth will be bound over for a felony
offense ranges from 0% in certain counties to over 60% in others. Id. While this data does not
distinguish between discretionary and mandatory bindovers, it still indicates that bindover is
utilized inconsistently between counties. This differing use of bindover was verified in county
interviews, where different prosecutors’ offices took varied approaches to binding youth over.
Id. at 12-13. As stated above, the discretion rests with the prosecutor, who is not guided by a set
of factors to consider and whose decisions are not subject to appellate review.

D. Myth 4: Mandatory bindover cases will result in harsher adult court sentences and
longer incapacitation of certain youth offenders.

This place is not built for a young man my age. 1’ve seen other dudes get beat up
just because they’re too weak. — D.H.

The mandatory bindover provisions of the Ohio code are based on the notion that certain
youth have committed such serious offenses that it is not necessary or appropriate for juvenile
courts to make an individualized assessment of those youth. Under this assumption, it would be
expected that youth subject to mandatory bindovers would receive longer adult court sentences
and be incapacitated or removed from society for longer than youth bound over on discretionary

bindover charges or youth in the juvenile justice system.
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With regard to discretionary bindovers, a survey of recent bindover sentencing patterns
reveals that there is no significant difference between the sentences imposed on mandatory and
discretionary bindovers. For example, in Fiscal Year 2012 (FY12), mandatory bindovers whose
highest conviction was a first-degree felony (not including murder or aggravated murder) were
sentenced to an average mandatory minimum term of 9.7 years, while discretionary bindovers in
the same category were sentenced to an average mandatory minimum term of 10.2 years.? The
mandatory bindovers whose highest conviction was a second-degree felony were sentenced to an
average mandatory minimum sentence of 6.8 years, while discretionary bindovers in the same
category were sentenced to an average mandatory minimum sentence of 6.1 years. This data
shows that mandatorily binding over a youth at the “front end” of their juvenile court case does
not result in higher sentences, meaning that certain youth are irrationally deprived of an
individualized assessment afforded to nearly identical other youth. Children’s Law Citr., Falling
Through the Cracks: A New Look at Ohio Youth in the Adult Criminal Justice System (May
2012) 10 [hereinafter  Falling], available at http://www.childrenslawky.org/wp-
content/uploads/2012/07/Falling-Through-The-Cracks-A-New-Look-at-Ohio-Youth-in-the-
Adult-Criminal-Justice-System-May-2012.pdf (accessed January 4, 2016); Falling: Update at 3.

Additionally, analyses of youth bound over in FY13 and FY14 shows that over half of youth
bound over and sentenced in Ohio’s adult criminal justice system received sentences of five

years or less (59% and 47% respectively)—with an average of 18% of youth sentenced to

2 Among bindover populations convicted of murder or aggravated murder in FY 2012,
mandatory bindovers were sentenced to an average mandatory minimum term of 36.0 years,
while discretionary bindovers were sentenced to an average mandatory minimum term of 22.6
years. In calculating these estimates, it is assumed that the two mandatory bindovers sentenced
to life without parole in FY 2012 will each live another 57.1 years, based on the relevant CDC
data for their populations. Given the dramatic reduction in life at life expectancy is dramatically
reduced in prison, however, this is most likely a liberal estimate.
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community control or no adult sentence at all. Children’s Law Ctr., Fact Sheet: Ohio Bindovers-
FY13 (May 2014) 3, available at http://www.childrenslawky.org/wp-
content/uploads/2012/07/FY 13-Bindover-Fact-Sheet-5.22.14.pdf (accessed January 4, 2016);
Children’s Law Ctr., Fact Sheet: Ohio Bindovers-FY14 (December 2015) 3 [hereinafter Ohio
Bindovers FY14], available at http://www.childrenslawky.org/wp-
content/uploads/2012/07/Bindover-Fact-Sheet-FY14.pdf (accessed January 4, 2016). Further
analysis of the FY14 youth showed that over a quarter of the youth sentenced to five years or less
were originally charged with a mandatory bindover offense. Given Ohio’s extended juvenile
court jurisdiction up to age 21, these youth could serve their full sentence or nearly their full
sentence in a DYS facility; for example a youth convicted as a 16-year old could serve five years
ina DYS facility up to age 21.

In addition to the myths laid out above, mandatory bindover goes against the express purpose
of the Ohio juvenile justice system. Ohio Revised Code section 2152.01 lays out the purpose of
juvenile dispositions, which “shall be achieved by a system of graduated sanctions and services”
and requires that dispositions should be “consistent with dispositions for similar acts committed
by similar delinquent children * * * [and courts should] not base the disposition on the race,
ethnic background, gender.”

Unfortunately, mandatory bindover does not meet any of these goals as it can prohibit youth
— even first time offenders — from accessing a graduated response from the juvenile court system.
Additionally, mandatory bindover creates a bright artificial and arbitrary line between youth who
commit the same offense but whose birthdays may be one day apart. Finally, Ohio’s bindover
policies have an extreme disproportionate effect on Black Ohio youth. Ohio Bindovers FY14 at

3. The vast majority of youth bound over to adult court are Black youth, who made up nearly
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82% of bindover cases in FY13 and 83% of bindovers cases in FY14. Ohio Dep’t of Youth
Servs., Profile of Youth Transferred to Adult Court: Fiscal Year 2014 [hereinafter Adult Court
Youth FY14] (March 2015) 3, available at
http://www.dys.ohio.gov/DNN/LinkClick.aspx?fileticket=bLpJ6JF4T21%3d&tabid=117&mid=8
90 (accessed January 4, 2016). As the chart below shows, this percentage is particularly

disproportionate given the population of African American Youth in Ohio:

FY14: Racial Composition of Ohio Bindover
Youth
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Children’s Defense Fund-Ohio Ohio’s Kids Count 2014 Data Book (September 2014) 5,
available at http://www.cdfohio.org/research-library/kids-count/2014.pdf (accessed January 4,
2016); Adult Court Youth FY14 at 3.

1. Attempts to reduce the use of mandatory bindover, including the adoption of Ohio’s
Serious Youthful Offender and reverse waiver laws, have not been successful.

My mom was and still is a heroin addict. She never put me in a good situation.

She was always bringing me around people and things I shouldn’t be around as a
child. By the time | was ten, | was more grown up than my mom. — L.T.
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Originally, all bindovers in Ohio were discretionary and based on an individualized
assessment of each youth’s case, including the youth’s personal characteristics and particular
circumstances of the offense. See Sub. H.B. No. 499, 117th Gen. Assemb. (Ohio 1987); see also
Legislative Serv. Comm’n, Final Analysis: Am. Sub. H.B. 1, 121st General Assembly (Sept. 1,
1995) 4. Beginning in the 1980s and continuing through 2000, Ohio’s laws changed several
times to require an increasing number of youth under the age of 18 to be automatically subject to
the adult court’s jurisdiction. Legislative Serv. Comm’n, Final Analysis: Am. Sub. H.B. 1, 121st
General Assembly (Sept. 1, 1995) 4; Legislative Serv. Comm’n., Members Only: Ohio’s
Juvenile Bindover Law, Volume 122, Issue 12 (Nov. 30, 1998).

These changes dramatically affected the use of mandatory bindover. In 1987, a 16 year old
could have only been mandatorily bound over if he was charged with murder and had previously
been adjudicated delinquent for murder. By 1995, a 16 year old had to be mandatorily bound
over on his first offense if the court found probable cause that the youth can be charged with
aggravated robbery and possessed a gun in the commission of the offense. See R.C.
2152.10(A)(2)(a); R.C. 2152.12(A)(1)(b)(i).

Since 1995, Ohio has made two attempts to reduce the use of mandatory bindover by
adopting Serious Youthful Offender and reverse waiver laws. Legislative Serv. Comm’n., Final
Analysis: Am. Sub. S.B. 179 - 123rd General Assembly (As Passed by the General Assembly)
[hereinafter LSC SB 179] (2000) 3-5, available at http://www.lsc.state.oh.us/analyses/00-
sb179.pdf (accessed January 4, 2016); R.C. 2152.121(B).

A. SYO: A failed alternative to mandatory bindover.

I’m worried about what is happening and what might happen to my son in jail.
I’m afraid of rapes, assaults, and the suicide and mental health risks of being away

from his family. You see your child in the prison system as a boy, expect him to
come back out as a boy, but things happen in the meantime. * * * He’s scared,
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because instead of being taken out of the system he gets put into a harder
institution. — S.W.

In 1999, Ohio’s bindover laws were examined in a report by the Ohio Criminal Sentencing
Commission. Ohio Sentencing Comm’n, A Plan for Juvenile Sentencing in Ohio: A Report of
the Ohio Criminal Sentencing Commission (Fall 1999) 23-28, available at
http://www.supremecourt.ohio.gov/Boards/Sentencing/resources/publications/juvenile_sentencin
g.pdf (accessed January 4, 2016). The report recognized that juvenile crime was decreasing and,
as such, recommended that Ohio’s juvenile court should be given “more tools to deal with
serious offenders” to reduce the number of mandatory bindovers used in juvenile court. Id. at
18. To achieve this goal, the Commission recommended introducing a “presumptive” bindover
category between mandatory and discretionary bindovers. Id. at 25. In addition, the
Commission recognized that juvenile courts needed “greater flexibility in dealing with * * *
serious juvenile offenders [and that * * * blindover is not the best option for all serious
offenders;” the Commission recommended creating a blended sentencing structure for youth in
juvenile court and extending the juvenile court’s age of jurisdiction. Id. at 28.

In response to the Commission’s report, the Ohio legislature enacted a bill intended to
implement many of the Commission’s suggested reforms. LSC SB 179 at 3-5. However, against
the Commission’s recommendations, the bill did not limit the use of mandatory bindover. Id. at
34-35. Instead, the bill created Ohio’s blended sentencing — or Serious Youthful Offender (SYQO)
— laws for youth ages 10 and older. Id. at 41-47. Therefore, instead of creating alternatives to
mandatory bindover as recommended by the Commission, S.B. 179 actually widened the net of
Ohio youth subject to adult court by not limiting mandatory bindover, by creating an entirely

new track for children as young as 10 years of age to be subject to adult court sanctions.
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In its Judicial Impact Statement on the 2000 changes, the Ohio Judicial Conference (OJC)
expressed its concerns about the legislation as follows: “Many judges and prosecuting attorneys
have stated that mandatory transfers under * * * [the 1995 changes] result in inappropriate
transfer to adult court and the adult penal system.” Ohio Judicial Conference, Judicial Impact
Statement: Senate Bill 179 (May 15, 2000) 3. In particular, the judges expressed concern that
mandatory bindover “could include transfer of a case that is not appropriate for the adult court
(based on a review of all of the facts of the case). Worse, it also can include inappropriate
placement of a young, unsophisticated person in a penal institution with older, stronger, and
more worldly adult inmates.” 1d. Finally, the judges expressed that “[r]etaining and expanding
the current mandatory bindover statute nullifies most benefits of the proposed Serious Youthful
Offender law, and therefore diminishes the Ohio court system’s ability to best address the
problems presented by juveniles to the court.” Id. at 4.

Unfortunately, the judges’ predictions held true. Data since the enactment of Ohio’s SYO
laws clearly shows that SYO is not serving as an alternative to bindover. Falling: Update at 4.
The chart below shows the number of youth bound over to adult court versus the number of

youth who are convicted under SYO laws in Ohio:
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As the chart indicates, the introduction of SYO laws has had very little impact on the number
of youth bound over to adult court. Interviews with juvenile court stakeholders in key counties
throughout the state indicated that the SYO process is not used for a variety of reasons, including
that the process is technical, confusing, and unfamiliar to juvenile courts, that the higher
procedural requirements of SYO would clog the juvenile court system and are too much to
implement for a speculative adult sentence, that juries have not convicted youth of SYO
offenses, and that the relatively high age of SYO youth means they would spend less time in the
juvenile justice system. Id. at 15. Interestingly, these concerns were mirrored in a Sentencing
Commission report issued in 2007, which stated that juvenile courts “have been deterred from
blended sentences by the adult safeguards and related practicalities (the right to bond, a jury trial,
and a speedy trial; a dearth of places to hold hearings; etc.). Some prosecutors complain that,
after all the work, the judge can still opt for a traditional juvenile disposition rather than a
blended sentence.” David Diroll, A Decade of Sentencing Reform: A Sentencing Commission

Staff Report Number Seven (March 2007) 27, available at
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http://www.supremecourt.ohio.gov/Boards/Sentencing/resources/Publications/sentencingReform.
pdf (accessed January 4, 2016).

B. Reverse waiver: Potential unintended consequences.

The difference between the juvenile and adult system is the juvenile system
protects you. The juvenile system makes sure you have everything you need such
as clothing and hygiene. They escort you everywhere you go. They make you go
to school and recreation. In the adult system you are forced to take care of
yourself. — M.C.

After the enactment of the 2000 changes, Ohio’s bindover law remained relatively untouched
until 2011, when the Ohio legislature adopted H.B. 86, which created Ohio’s reverse wavier
provisions and gave some mandatory bindover youth a chance to return to the juvenile court’s
jurisdiction. Legislative Serv. Comm’n, Final Analysis: Am. Sub. H.B. 86 — 129" Generall
Assembly (As Passed by the General Assembly) (2011) 15-16, available at
http://www.lsc.state.oh.us/analyses129/11-hb86-129.pdf (accessed January 4, 2016); R.C.
2152.121.

Although it is too early to know the long-term effects of Ohio’s reverse waiver provisions, an
analysis of FY12 data revealed a disconcerting trend. Since the reverse waiver provisions went
into effect, youth charged with mandatory bindover offenses increasingly have been convicted in
adult court for mandatory bindover offenses as opposed to lesser included offenses, meaning
fewer youth are being offered plea deals that would make them eligible for reverse waiver.
Falling: Update at 6. This trend was corroborated in interviews conducted with Ohio juvenile
court stakeholders, some of whom stated that the plea bargaining process was “handcuffed” by
reverse waiver. Id. at 13. Therefore, reverse waiver may be causing an unintended consequence

of youth being convicted of higher level offenses in adult court and receiving longer sentences

because they are not receiving plea deals previously offered.
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This data indicates that — despite the legislature’s attempt to shift discretion in bindover cases
back to juvenile court judges through reverse waiver — prosecutors are retaining discretion
through the plea bargaining process. This shift of discretion from judge to prosecutor was
highlighted by the Ohio Judicial Conference in 2000, which noted that mandatory bindover
allows the prosecutor “to wield full discretion in seeking or not seeking charges with or without
the mandatory transfer...requirements. The prosecutor continues to have plea negotiating
authority, which may or may not result in the reduction of charges or the deletion of
enhancement language from the complaint. While the prosecuting authority has a legitimate role
in attempting to seek an appropriate disposition/sentence, this role is properly and primarily the
responsibility of the judge.” Ohio Judicial Conference, Judicial Impact Statement: Senate Bill
179 (May 15, 2000).

Although SYO and reverse wavier were implemented with the goal of reducing the use of
mandatory bindover, the data above indicates that these changes have not had their intended
impact. Additionally, analyses of bindover data in FY13 and FY14 show that the use of
mandatory bindover provisions continue to increase to transfer Ohio youth to adult court, even
after the passage of Ohio’s reverse waiver law in 2011. Ohio Bindovers FY14.

Increased use of mandatory bindover held true even as bindover numbers dropped
significantly over the past four years. 1d. Although this overall drop in bindover numbers is
important and certainly a move in the right direction, it is critical to note that the reduction in the
use of bindover generally follows similar reductions in both general youth crime and felony level
adjudications in the state. See, e.g. Office of Juvenile Justice & Delinquency Prevention,
Juvenile Offenders and Victims National Report Series: Bulletin — Juvenile Arrests 2011 (Dec.

2013) 1 (finding “juvenile arrest rates for many crimes are at their lowest levels in more than 30
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years”), available at http://www.ojjdp.gov/pubs/244476.pdf (accessed January 4, 2016); Dep’t of
Youth Servs., Profile of Youth Adjudicated or Committed for Felony Offenses: Fiscal Year 2013
(Jan. 2014) 1-2, available at
http://www.dys.ohio.gov/DNN/LinkClick.aspx?fileticket=qax9NI17e6Q1%3d&tabid=117&mid=8
73 (accessed January 4, 2016). Indeed, as the chart below shows, bindover numbers in Ohio
should actually be lower if they had been declining at the same rate as felony juvenile

delinquency adjudications in Ohio. Falling: Update at 5.
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Therefore, the data above indicates that — despite efforts to the contrary — use of mandatory
bindover persists, leaving juvenile court judges’ hands tied when it comes to making
individualized determinations about whether youth should proceed in juvenile or adult court.

I11. The elimination of mandatory bindover is supported by a wide range of national and
Ohio stakeholders.

In conjunction with the research in recent years and the recent decisions by the U.S. Supreme
Court, a wide variety of organizations and the public have weighed in at both the national and

state level against the use of mandatory bindover.
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A. National stakeholders, including juvenile court stakeholder groups, county

organizations, and medical and mental health organizations, and national polls
support eliminating mandatory bindover.
My mom and dad got divorced when | was 5 years old. He used to come
home drunk and beat up my mom real bad. Since he left he hasn’t been in my
life * * * My mom got married again, but | knew he wasn’t right for her. She
would be downstairs doing drugs. | told her to leave him alone, but she didn’t
listen. — M.M.

Nationally, a panoply of organizations with very different perspectives have taken a stance
against mandatory bindover. Several national juvenile court stakeholder associations have
specific policies against mandatory bindover, including the National Council of Juvenile and
Family Court Judges (NCJFCJ) and the Council of Juvenile Correctional Administrators (CJCA).
The NCJFCJ addresses mandatory bindover both in its guidelines and in a separate policy
statement. The NCJFCJ guidelines establish that “transfer of juveniles to adult court should be
rare and only after a thoroughly considered process” and that “transfer decisions should only be
made on an individual, case-by-case basis, and not on the basis of the statute allegedly violated,;
and...that the decision should be made by the juvenile delinquency court judge.” Natl. Council
of Juvenile & Family Court Judges, Juvenile Delinquency Guidelines: Improving Court Practice
in Juvenile Delinquency Cases, (2005) 102, available at
http://www.ncjfcj.org/sites/default/files/juveniledelinquencyguidelinescompressed[1].pdf
(accessed January 4, 2016). In addition, the NCJFCJ policy position on bindover states that the
decision whether to transfer a youth to an adult court should be made by a juvenile court judge
after a hearing and after:

“the varied circumstances of each case and the distinct characteristics of

each youth are closely examined by an experienced judge who hears from

all parties. The judge evaluates the important personal and community

factors related to the choice of jurisdiction and determines whether to

retain the case in juvenile delinquency court or transfer the case to the
criminal court. Accordingly, prosecutorial waiver, mandatory transfers,
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and automatic exclusions are not recommended. Such practices can place

juvenile delinquency judges in positions where they are statutorily

required to take actions that they do not believe will be most effective in

changing the youth’s behavior, or in the best interest of the community.”
Nat’l Council of Juvenile & Family Court Judges, Resolution in Support of the Best Practices
and Principles of the *“*Juvenile Delinquency Guidelines: Improving Court Practice in Juvenile
Delinquency Cases” (2005) 2, available at
http://lwww.ncjfcj.org/sites/default/files/JIDG_Policy.pdf (accessed January 4, 2016). This
sentiment is echoed in a statement from the Council of Juvenile Correctional Administrators
(CJCA), a membership organization of juvenile corrections officials from across the country and
of which the Ohio Department of Youth Services is a member. Council of Juvenile Corr.
Administrators, About Us, available at http://cjca.net/index.php/aboutus/aboutus (accessed
January 4, 2016). The CJCA statement states that transferring a youth to adult court “should be
accomplished through a process that maintains judicial decision-making to determine the
appropriateness of transferring young offenders into the adult correctional system. CJCA
opposes all policies that result in the automatic transfer of young people to the adult system
without judicial review, as well as policies that grant the prosecutor full discretion.” Council of
Juvenile Corr. Administrators, Position Statement: Waiver and Transfer of Youths to Adult
Systems (Adoption Date: Oct. 2, 2009) 1, available at
http://www.campaignforyouthjustice.org/documents/CICA%20Waiver%20and%20Transfer%20
(2009).pdf (accessed January 4, 2016).

In addition to juvenile court stakeholders, the National Association of Counties (NACO0),

which represents the interests of counties at the national level, has a policy against mandatory

bindover. This policy states that NACo “supports the reform of state laws that inappropriately

send far too many youth under the age of 18, including first-time and non-violent offenders into
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the adult criminal justice system” and “supports that the decision to transfer a juvenile to adult
court should be made by a juvenile court judge or jury.” Nat’l Assoc. of Counties, The American
County Platform and Resolutions 2012-2013: Justice and Public Safety (2012) 106, available at
http://lwww.naco.org/legislation/Documents/American-County%20-Platform-and-Resolutions-
2012-

2013.pdf?Mobile=1&Source=%2Flegislation%2F _layouts%2Fmobile%2Fview.aspx%3FList%3
D658ef279-536d-4¢54-8¢96-27abba697a49%26View%3Dc12a0aff-e738-4c3c-a4f0-
cd5b2d1e4187%26CurrentPage%3D1 (accessed January 4, 2016).

Finally, several medical and mental health organizations have taken positions against
mandatory bindover. The American Academy of Child and Adolescent Psychiatry’s position
states that “transfer to adult court should not be automatic or a presumption” and “any transfer to
criminal court should consider the individual case and the community, and not be based solely on
the type of the offense. Consideration of the case should include the mental health of the youth
and its bearing on the charges.” American Acad. of Child & Adolescent Psychiatry,
Recommendations for Juvenile Justice Reform: Second Edition (Oct. 2005) 15, available at
https://www.aacap.org/App_Themes/AACAP/docs/Advocacy/policy_resources/JJmonograph100
5.pdf (accessed January 4, 2016). The American Psychiatric Association “opposes statutes
which permit or require juvenile suspects to be transferred or waived into adult court without
judicial review.” American Psychiatric Assoc., Position Statement on Legal Proceedings and
Access to Psychiatric Care for Juvenile Offenders (July 2013), available at
http://nationinside.org/images/pdf/ps2013_juvenileoffender.pdf  (accessed January 5, 2016).
This position is in place specifically because the Association “supports the principle that

juveniles with mental illness and neurodevelopmental disorders should have the opportunity to
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With any additional responsibility to DYS for treatment, education, and caring for 10- and 11-year-old
children must come resources with which to effectively meet the needs of these children. Only with
adequate additional resources can DYS effectively treat and guide these children so that they might
become productive members of society as aduits.

Dispositional Discretion for Serious Youthful Offenders (SYO)

In SB 179 As Passed by the Senate, proposed R.C. 2152.19 (A) limits judicial discretion to commit
children to the local Public Children’s Services Agencies (PCSAs). In order to effectively address
unique problems and issues presented by each juvenile who comes before the court, the judge
needs the full array of dispositional options to be available throughout the life of the case.

Background. The stated purpose of 2152.19 is to prevent the placement of dangerous children aged
14 years and up in the care and custody of children’s services. This section attempts to then define
a dangerous child as one who is receiving a SYO disposition for an offense of violence. Note that:

1. “Offense of Violence” is very broadly defined in 2901.01 (A)(9) to include violations of sections:
2903.01 (Aggravated Murder); 2903.02 (Murder); 2903.03 (Voluntary Manslaughter); 2903.04
(Involuntary manslaughter); 280311 (Felonious Assault); 2803.12 (Aggravated Assault); 2903.21
(Aggravated Menacing); 2903.211 (Menacing by stalking); 2905.01 (Kidnapping); 2805.02 (Abduction);
2905.11 (Extortion), 2907.02 (Rape), 2907.03 (Arson); 2911.01 (Aggravated Robbery); 2911.11
{Aggravated Burglary); 2917.01 (Incite to Violencey; 2917.02 (Aggravated Riot); 2917.31 (Induce Panic);
2819.25 {Domestic Viclence); 2921.03 (Intimidation); 2921.04 (Iintimidation of Aktorney, Victim, or Wit-
ness), 2921.34 (Escape), 2823.161 (Improper Discharge of Firearm into a Habitation or School Safety
Zone); 2911.12 (A)(1)(2)(3} (Burglary, Trespass in an Occupied Structure or Separately Secured Portion
Thereof to Commit any Criminal Offense); and that

2. Mandalory and discretionary SYO dispositional sentence is very broadly defined to include down
fo felonies of the fifth degree for 16- and 17-year-old children if enhanced by a stated enhancing factor
and down to felonies of the third degree for 13- and 14-year-olds if enhanced.

In combination, the proposed scope of limits to the court’s discretion would also be very broad.
Such a cookie-cutter approach ignores reality and is no substitute for a legitimate assessment of the
risk of violent behavior by the child. Properly informed and trained custodians can manage many
children who would be statutorily excluded as proposed in 2152.19(A). Judges need the discretion
to consider these types of placements as they are appropriate in a given case.

Many private facilities have resources and expertise to help children with significant problems while
protecting the community. The proposed statutory exclusion 2152.19(A) would prevent the common
practice of placing children in PCSA custody for treatment in a specialized, private treatment facility.
Moreover, the proposed statutory exclusion would prevent placement of a child in foster care, re-
gardless of the absence of a suitable parent or relative, after the child has successfully completed a
placement with DYS or a community rehabilitation center. Examples of sifuations where there is no
suitable parent include a case where both parents died in a car accident while the child was in the
custody of the Department of Youth Services, and a case in which one parent is incarcerated and
the other parent is a drug addict and unable to care for the child. Recently enacted law at R.C.
2151.26 requires evaluation and disclosure of information regarding certain violent behaviors to a
foster family where such a child will be placed. :
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Gun Specifications ‘

Senate Passed SB 179 limits judicial autherity to apply gun specifications in a manner that is appro-
priate to the overall facts of the offense. This reduction of judicial discretion, as to imposition of addi-
tional time for “gun specs” could lead to unjust consequences.

The Sentencing Commission had recommended ranges of additional “time” for offenses committed
with gun specifications, increasing the pofential time to be served for an offense with certain gun
specifications fo up to five years, increasing ulfimate dispositional options which in certain situations
would have allowed for longer gun specification time than permitted by current law. The Sentencing
Commission recommendations provide for both judicial discretion and more possible significant
sanctions than Senate Passed SB 179 proposes.
Once an “adult,” always an “adualt.” '
Senate Bill 179 clarifies that once a case is transferred to adult court, all subsequent charges, includ-
ing for misdemeanor offenses, are automatically transferred to aduit court. Processing subsequent
misdemeanor bindovers is costly and a waste of juvenile court resources, and this change in the law
will reduce costs and staff time expended.
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Section Line Start Subject lssue Impact
2151.352 4,359 Right to Counsel | Specifies that the right to | Possible consequences of minor
and and and counsel does not apply to | misdemeanor cases for juveniles,
2151.28(F}) 3,184 Right to counsel, |juvenile minor misde- |including delinquency cases, in-
. summonses meanor cases, consistent | clude placement outside of the

with the adult right.

Currently, juveniles do
have the right to counsel
in Ohio,

home. Adult minor misdemean-
ants are not subject to a similar
loss of liberty. Therefore children
adjudicated for minor misdemean-
ors could be specifically denied a
right afforded to adults,

Without counsel for such juve-
niles, judges would not be af
forded an effective dispositional
option currently available for all
delinquency cases, and would
even be precluded from ordering a
child into counseling.

Because the dispositional alterna-
tives scheme is totally different in
juvenile court, right to counsel! in
these cases should also confinue
to differ,

If enacted, such a change to juve-
nites’ right to counse! would affect
a substantive right to children,
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Section

Line Start

Subject

Issue

impact

21562.01

5,411

Purposes of new
ORC Chapter
2152 {list)

The purpose of new 2152
are delineated as follows:
“The overriding purposes for
dispositions under this chap-
ter are {o protect the public
interest and safety, hold the
offender accountable for the
offender's actions, restore
the victim, and rehabilitate
the offender. These pur-
poses shall be achieved by a
system of gradualed sanc-
tions and services.”

Currently the purposes of
juvenite court are as follows:

“To protect the public inter-
est in removing the conse-
quences of criminal behavior
and the taint of criminality
fromv  children committing
delinquent acts and fo sub-
stitute therefore a program
of supervision, care, and
rehabilitation.” [R.C. 2151.01

(B).]

Putting "punishment’ and
“rehabilitation” on the same level
requires that the issue of compe-
tency to stand irial be addressed.
For the state to officially punish a
child who is not competent to assist
in the child’s own defense most
fikely will be challenged under the
Due Process clause of the United
States Constitution.  Therefore,
along with the change of purpose, it
is absolutely essential that this bill
contain provisions that mest proce-
dural due process requirements of
competency.

In addition, it is absolutely neces-
sary that an incompetent child who
requires institutional care be housed
separately from those adjudicated
and cemmitted to a penal institution
such as the Depariment of Youth
Services.

The Sentencing Commission rec-
ommends implementation of staiu-
tory competency provisions of juve-
nifes. The Commission’s proposed
competency language is not in-
cluded in SB 179, nor is compe-
tency language drafted by Governor
Taft's administration.

2162.11

5,741

Transfer to adulf
court, including
mandatory trans-
fer; consideration
as a “Severe
Youthful Of-
fender” and dis-
cretionary trans-
fer

Mandatory transfers same
as current faw for 16- and 17
-year-olds charged with cate-
gory offenses.

The mandatory transfer to aduit
court language does not give the
courts the opportunity to make deci-
sions based on the overall facts of
the case. It fimits the benefits to
society which come from the option
to treat many of these youth as Se-
vere Youthful Offenders.

This decrease in judicial discretion
means less work for juvenile courts,
but will also increase opportunities
for inappropriate case ouftcomes
and unintended negative conse-
quences.

218212 (L)

also see
215123 ()
at line 2868

6,543

Treatment of Per-
sons appre-
hended at age 21
or over for acls
commitied as a
juvenile

Requires cases in which of-
fense and charge occurred
before offender turned 18
but apprehension did not
oceur undil after age 21, to
be heard in adult court.

This provision clarifies a point of
concern in current law and will allow
processing of these cases in the
most appropriate manner via a simi-
far process.
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Section Line Start Subject Issue Impact

2152.12 (M) 6,565 Interfocutory ap- | Right of appeal granted only | Interlocutory appeals create  an

N peal of bindover | fo prosecution added expense for the trial court,
decisions the appeliate court, the prosacution,

also see and the defense. They delay trial

284587 (A) at proceedings and ultimate disposi-

ling 15528 tion of the case.

To maintain a balance of justice, a
similar right of appeal should be
granted o defendants bound over
to adult court.

2152.13 6,597 Jury trials for ju- | Serious  Youthful Offender | Because of the right to jury trial for
veniles (SYQ) procedures, with their | juveniles in SYO cases, implemen-

potential for blended juve-|tation of the SYO law will require

nile/adult sentence as a dis- | creativity of juvenile courts, coop-

position, will require juvenile { eration of general division courts,

court to develop jury trial|and possibly capital expenditures by

capabilities that most do not | some counties to provide all juvenile

currently have. courts access {o jury facilities. Simi-
lar cooperation will be required dur-
ing the jury summonsing process.
The juvenile court, however, has the
necessary expertise o deal with
juveniles. Juvenile judges both un-
derstand developmental needs of
juveniles and know the array and
effectiveness of available disposi-
tions. Therefore, the juvenile court
is the appropriate court fo have ju-
risdiction over blended sentence or
SYO cases.

215217 6,877 Gunifirearms Language in current law al- | Limiting judicial discretion limits

specifications iowing for some judicial dis- | court's ability to tailor the penalty to
' cretion in the application of | the overall facts of the offense.
gun specifications has been
removed.

215219 7,236 Dispositions Dispositionat options avail- | This limitation nullifies the courts’
available for adju- | able to juvenile courts are|ability to make proper dispositions
dicated delin- limited to acls that would be | of a dalinquent child who has not
quents a misdemeanor or felony if | been adjudicated for committing an

committed by an adult (R.C. | act that would be a misdemeanor or
2152.19 (A}). felony if committed by an aduit. For
: example, the court would not have
Note: This may be an inad- | the option of placing a child in de-
vertent limitation, but if en-itention for assessment after the
acted, it would be a signifi- | child's violation of a lawful court or-
cant substantive change to|der.
Ohio law.
Another example of the loss of dis-
positional authority would be the
inabifity of the court to deal with the
most serious of truancy cases via
the use of detention afforded in re-
cently enacted SB 181.
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Section

Line Start

Subject

Issue

Impact

2152 19(A) (1)

7244-
7,253b

Limit on ability to commit
certain children to tem-
porary custody of a Pub-
lic Children's Services
Agency (PCSA)

Limits court authority to
use of any order avail-
able under 2161.353 as
follows: excludes ability
to commit a child over
14 years oid to PCSA if
delinquent act would be
an offenss of viclence if
committed by an adult
and the child is receiv-
ing @ Serious Youthful
Offender (SYO} disposi-
tional sentence.

The court's ability to place a
child appropriately would be
severely hindered. For exam-
ble, there would be no place to
send a child after successiul
treatment at DYS if the childs
parents both died while the
chiid was at DYS.

Courts would be forced to dupli-
cate services currently provided
by PCSAs, at substantial costs
to counties. This drain on over-
all resources. would be detr-
mental 1o the PCSAs, as well,

2152.19(A)(3)(1)

7,352

Direct disposition to de-
fention

tnder SB 179, juvenile
Jjudges will have specific
statutory authority to
place a child in deten-
tion for up to 60 days
for a felony or up to 30
days for a misdemeanor
level offense, in addition
to the current option of
placing a child in deten-
tion for up to 90 days
for assessment. The
total length of detention
stay could not exceed
80 days.

Detention centers are under
control  of juvenile courts.
Therefore an impact on deten-
tion operations will impact juve-
nite courts,

This additional tool for judges
will increase pressure on deten-
tion in terms of capacity and
availability, the provision poten-
tially will require an increase in
the level of service to those
placed in detention as a dispo-
sition,

However, the ability to treat the
child locally in detention facili-
ties enhances the court’s ability
to make the disposition fit the
offense and should be main-
tained.

262801 (D)
and
2162.17 (F)

14,578
-14,621
and
7,075 -
7,088

Definition of “Repeat
Violent Offender”

Under current law and
under Sentencing Com-
mission recommenda-
tions, the juvenite court
is required to have
made a specific finding
that an adjudication of a
listed offense should be
considered a conviction
for purposes of the re-

peat violent offender
law. :

Under the Senate
passed bill, there

merely has {o be an
adjudication  on the
listed offense, which will
automatically be consid-
ered . a conviction for
purposes of the repeat
violent offender law.

This change limits judicial dis-
cretion to apply disposition to fit
fotal circumstances of the of-
fender/offense/victim.

This change has no impact on
the Hime fo process cases; its
impact will be to limit tools
available to the judge.
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Section

fine Start

Subject

issue

Impact

3730.99 and
3730.07

18,380

Tattooing/piercing

Deletes language man-
dating that child under
age 18 have parental
consent prior to obtain-
ing or attempting to ob-
tain pisreing or tattooing,
and deletes Ilanguage
prohibiting a child under
age 18 from knowingly
giving or showing false
information in order to
obtain piercing

Although the 3730.07
deletion was not In SB
178 as introduced or in
the Sentencing Commis-
sion plan dated Fall
1998, the 2152.02 defi-
nition of delinquent child
deleted reference
3730.07 and proposed
3730.99 deleted refer-
ence to violations of
3730.07 in the Sentenc-
ing Commission pro-
posal,

SB 179 As Passed by the Sen-
ate deletes current faw prohibit-
ing juveniles from obtaining tat-
toos or piercing or providing
false information for the pur-
poses of obtaining tattocing or
piercing without parental con-
sent.

This change could encourage
the child to fie in order to get
piercing or tattocing without pa-
rental consent. Yet businesses
will still be held accountable for
providing tattooing/piercing to
juveniles without parental con-
sent. Thertefore, the number of
cases heard in adult court may
increase.

5139.05(A) in
conjunction
with 2152.11

17,080
And
5,741

Minimum DY'S commit-
ment age reduced to
10 years old

Current minimum  age
for commitment to De-
partment of Youth Ser-
vices is 12. With manda-
tory Serious Youthful
Offender treatment for
10-14-year-olds, a child
as young as 10 years
old could end up com-
mitted to the Depart-
meni of Rehabilitation
and Correction.

For the rare cases of serious
violent offenses by children as
young as 10 years of age, spe-
cialized secure residential treat-
ment must be available to courts
as a dispositional option. The
Department of Youth Services'
expertise is in working with ado-
lescents. It does not have staff
trained fo work with 10— and 11-
year-old pre-adolescent chil-
dren, nor does it have facilities
to house these children sepa-
rate from older, more sophisti-
cated youth as old as 18 or gven
21.

The cost to train staff and pro-
vide separate secure facilities
will be great.

With the additional responsibility
to DYS for ireatment, education,
and caring for 10— and 11-year-
old children must come re-
sources with which to effectively
meet the needs of these chil-
dren, Only with adequate addi-
tional resources can DYS effec-
tively treat and guild these chil-
dren.
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Section Line Start Subject Issue Impact
5139.41 18,256 | RECLAIM Ohio “hold | The bill makes clear Through RECLAIM Ohio, juve-

harmiless” provision

that, for FY 2002 and FY
2003 only, the total beds
available to counties as
“‘public safety beds” {i.e,,
DYS8 beds not charged
back to counties when a
court orders a child to
DYS custedy) and re-
lated county allocations
shall not fall below the
levels used by all coun-
ties during FY 2000
funded by Care and
Custody  Chargebacks
{Line Htem 401) and as
public safety beds,

nile courts throughout the state
fund numerous local disposi-
tional programs,

t s important that RECLAIM
Ohio funding be maintained and
“held harmless.” f it is not, local
programs will be cut due fo lack
of resources and the result will
be a great increase in the num-
ber of commitrents to the De-
partment of Youth Services,
encugh to require the construc-
tion of two or more facilities fo
house and treat these children
currently being handled locally
with RECLAIM doliars.
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