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IN THE OHIO SUPREME COURT 

 
DANIEL N. LAVIN, EXECUTOR OF 
THE ESTATE OF MARTHA K. 
LOTTMAN, DECEASED, 
 

Appellee, 
 

vs. 
 
PAUL B. HERVEY, ESQ., ET AL., 
 
 Appellants. 

 
 

CASE NO. 2015-1648 
 
 
 

 
 

 
APPELLEE’S RESPONSE IN OPPOSITION TO MOTION FOR STAY 

PENDING APPEAL 

Appellee, Daniel Lavin, Executor of the Estate of Martha Lottman, Deceased, 

through counsel, hereby responds in opposition to Appellants’ Second Motion for Stay. A 

Memorandum in Opposition is attached hereto and incorporated herein by reference.  

Respectfully submitted, 
 
 
 /s/ Scott M. Zurakowski   
Scott M. Zurakowski (0069040) 
KRUGLIAK, WILKINS, GRIFFITHS 
  & DOUGHERTY CO., L.P.A. 
4775 Munson Street NW/PO Box 36963 
Canton, Ohio  44735-6963 
Phone:  (330) 497-0700/Fax:  (330) 497-4020 
szurakowski@kwgd.com 
ATTORNEYS FOR APPELLEE 
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MEMORANDUM IN OPPOSITION 

Appellants have filed a motion for stay of judgment; however, this motion has 

already been denied by this Court. See December 2, 2015 announcement at 2015-Ohio-4947; See 

Also Appellants’ Motion for Stay, filed October 21, 2015 and Appellee’s Response in Opposition 

to Stay, filed October 28, 2015.  

Appellants point to no authority—nor could any be located—which permits a 

party to re-file a request for stay after it has already been denied by the same court. Appellants’ 

motion is therefore frivolous. 

Appellants essentially claim the judgment should be stayed because Appellee 

does not really need the documents the trial court ordered Appellants to produce. However, as 

Appellants already submitted to this Court: a stay is not mandatory and would only serve to 

frustrate the interests of judicial economy and unduly prejudice Appellee’s timely and effective 

administration of his mother’s Estate—the reason this litigation was initiated in the first instance. 

In his original response in opposition, Appellee explained:  

The parameters of the instant action remain time sensitive as 
Appellee needs the documents to be prepared for any audit of the 
Estate’s federal estate tax return which was filed in May 2015.  
Appellee has not as yet received a closing letter from the IRS as 
pertains to the Estate’s federal estate tax return, especially 
problematic as the return is still subject to audit by the IRS and the 
documents Appellee seeks may be pertinent to the Estate’s position 
in an audit. Appellants’ success on appeal is not likely.    

As of the date of this Response, Appellee can now confirm the IRS has indicated 

its intent to audit the Estate. He therefore needs the documents the Court ordered Appellants to 

produce to comply with the audit and to ensure the Estate is properly, effectively, and efficiently 

administered. Appellants further go so far as to mischaracterize Appellee’s deposition testimony, 



01287550-1 / 26098.00-0001 3 

errantly stating that Appellee “admitted” there is no evidence that the Appellants are in 

possession of or have concealed assets. In fact, Appellee’s testimony is the direct opposite: 

I don't know what original documents Mr. Hervey may have in his 
possession. As to what documents I need to administer the estate 
that would be everything in Mr. Hervey's possession that belongs 
to my mother because my job as executor is to collect all of her 
assets. T.p. 97 (see attached).  
 
Appellants’ Second Motion for Stay should be therefore denied and Appellee 

requests that this Court grant it reasonable attorney fees for having to respond to this motion 

which has already been denied. This Court denied Appellants’ same request once already. 

Appellants cite no authority supporting a stay and there is no reason to grant a stay under these 

circumstances. 

Respectfully submitted, 
 
 
 /s/ Scott M. Zurakowski   
Scott M. Zurakowski (0069040) 
KRUGLIAK, WILKINS, GRIFFITHS 
  & DOUGHERTY CO., L.P.A. 
4775 Munson Street NW/PO Box 36963 
Canton, Ohio  44735-6963 
Phone:  (330) 497-0700/Fax:  (330) 497-4020 
szurakowski@kwgd.com 
ATTORNEYS FOR APPELLEE 
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PROOF OF SERVICE 

I hereby certify that a copy of the foregoing was served on January 13, 2016, pursuant to 

Civ.R. 5(B)(2)(c) by mailing it by United States mail to: 

G. Ian Crawford 
CRAWFORD, LOWRY & 
ASSOCIATES, LLC 
116 Cleveland Avenue NW, Suite 800 
Canton, Ohio  44702 
Attorneys for Appellants 

 

 
 
 
 /s/ Scott M. Zurakowski  
Scott M. Zurakowski (0069040) 
KRUGLIAK, WILKINS, GRIFFITHS 
  & DOUGHERTY CO., L.P.A. 
ATTORNEYS FOR APPELLEE 
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