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ARGUMENT
L Introduction

Defendants’ briefs are remarkable not for what they contain, but for what they do not
contain. Defendants opine that abrogating the “no proximate cause” rule is good public policy
and increases citizen safety, yet they fail to provide any evidence that a lesser standard in other
jurisdictions yields more dangerous results. Defendants suggest the “no proximate cause” rule
comports with the traditional principles of proximate cause, yet they fail to provide any case law
indicating that evaluating the egregiousness of the tortfeasor’s conduct is part of the proximate
cause element of negligence, rather than the breach of duty element. Defendants suggest the “no
proximate cause” rule does not usurp the legislature’s enactment of R.C. 2744.03(A)(6), yet they
fail to provide any authority indicating the legislature intended that R.C. 2744.03(A)(6) does not
apply to police officers during high-speed chases. The Defendants’ argument is based on
speculation and conjecture. In contrast, Plaintiffs argument is founded on concrete legal
authority and principles, and shows that the “no proximate cause” rule should be abandoned.

L. Ohio Appellate Courts usurped the legisiature by creating the “no proximate
cause” rule and the “extreme or outrageous” standard.

When the Ohio General Assembly crafted RC 2744.03(A)(6), it explicitly mandated the
standard governing the liability of employees of political subdivisions, such as police officers.
Estate of Graves v. Circleville, 124 Ohio 5t.3d 339, 2010-Ohio-168, 983 N.E.2d 266, §21-23.
Under R.C. 2744,02(A)(6), the legislature stated police officers are immune from suit unless
their actions were performed “with malicious purpose, in bad faith, or in a wanton or reckless
manner.” When the Generally Assembly imposed this standard, they did so unambiguously.

Estate of Graves, supra at §21-23. They left no room for interpretation - “wanton or reckless” is




the standard of conduct, which removes liability from police officers acting within the scope of
their duties. fd.

The “no proximate cause rule” was created by the Ninth District in Lewis v. Bland, and
states an officer cannot be held liable for injuries to innocent third-parties that were sustained
during a high speed chase, unless the officers’ conduct was “extreme or outrageous.” Lewis v.
Bland, 75 Ohio App.3d 453, 456, 599 N.E.2d 814 (9th Dist. 1991). The “no proximate cause”
rule considers whether the conduct of the officers rises to the level of “extreme or outrageous”,
and if it does, the officers may be held liable.! /d By heightening the acceptable standard of
conduct, the “no proximate cause rule” defies and usurps the General Assembly’s mandate that
police officers are not immune from suit where their conduct was “wanton or reckless”. R.C.
2744.02(AX6).

Put differently, the General Assembly has mandated that a pursuing officer in a high
speed chase may be liable for injuries to innocent third-parties where: (1) the officer’s conduct
was wanton or reckless; and (2) the officer’s wanton or reckless conduct caused the plaintiff’s

injuries. In contrast, the Ninth District defied the legislature and stated that a pursuing officer in

' The plaintiff must also show that the officers” extreme or outrageous conduct proximately
caused the injuries to the innocent third-patty in order to fully establish liability. Lewis, at 456-
57. Therefore, the “no proximate cause rule” establishes two elements that must be met in order
to prove the overarching proximate cause element. Under the “no proximate cause rule”,
proximate cause is not established solely by determining the officer’s conduct was the natural
and probable cause of the injury, but rather, proximate cause is established by showing: (1) the
conduct of the officer was extreme or outrageous, and (2} the officers’ extreme or outrageous
conduct caused the injuries. This court has never adhered to the principle that the tortfeasor’s
conduct is relevant to the analysis of the proximate cause element. Rather, this court has held
that proximate cause is established where the “negligent [act]... in a natural and continuous
sequence produces a result which would not have taken place without the act.” Strother v.
Hutchinson, 67 Ohio St.2d. 282, 287, 423 N.E.2d 467 {1981). The defendant’s conduct is
evaluated separately from the cause, then, after the conduct has been evaluated, it is decided
whether the defendant’s conduct caused the injury. The “no proximate cause rule” imports a
standard of conduct into the test for causation.




a high speed chase may be liable for injuries to innocent third-parties where: (1) the officer’s
conduct was extreme or outrageous; and (2) the officer’s extreme or outrageous conduct caused
the plaintiff’s injurics. The Ninth District usurped the legislature by judicially-imposing a
heightened level of culpable conduct necessary to establish liability for a police officer in the
context of high speed chases. Therefore, the “no proximate cause rule” should be abandoned and
the standard created by the legislature in R.C. 2744.02(A)(6) should be applied.

A. The “no proximate cause” rule does not comport with traditional principles of

proximate cause.

According to Lewis v. Bland, 75 Ohio App.3d 453, 599 N.E.2d 814 (9th
Dist.1991), and the cases that follow it, police officers must engage in “extreme or
outrageous conduct” before there can be proximate cause. This approach is
contrary to traditional notions of proximate cause, which focus on the
foreseeability of the consequence, not on the wrongfulness of the conduct that
produces the result.”

The argument that Lewis involves “proximate cause” as opposed to “duty” could
devolve into a historical or pedagogical discussion of duty versus proximate
cause. See, e.g., Palsgraf v. Long Island R.Co., 248 N.Y. 339, 162 N.E. 99 (1928).
Suffice it to say, the bottom-line concerning potential responsibility is the same. It
may or may not be good public policy to require “extreme or outrageous” conduct
to remove immunity and impose liability upon police officers who pursue a
fleeing suspect, but that question has been decided by the legislature when it only
required “reckless” conduct.

Opinion of the Second District Court of Appeals at 9 34, 37 (Froelich Dissenting).

One may believe the “no proximate cause” rule is or is not good policy, but there can be
no question it defies traditional principles of proximate cause. Proximate cause focuses on the
foreseeability of the tortfeasor’s conduct. It is an evaluation of whether or not the tortfeasor’s
conduct had a causal connection to the plaintiff’s injuries. In contrast, the duty element of

negligence focuses on the conduct of the tortfeasor. The duty/breach element of negligence is an




evaluation of how reasonable or unreasonable the tortfeasor’s conduct was, separate from
whether or not the tortfeasor’s conduct caused the plaintiff’s injuries. Under the “no proximate
cause” rule, the culpability of the torfeasor’s conduct is evaluated in order to determine whether
or not there was a causal connection. This is an improper evaluation of proximate cause.
Simply, the “no proximate cause” rule defies traditional notions of negligence actions and
proximate cause.

In City of Caddo Valley v. George, the Arkansas Supreme Court refused to adopt the “no
proximate cause” rule on the basis that it defies traditional notions of proximate cause. City of
Cado Valley v. George, 340 Ark. 203, 212-14 (2000). The defendants in that case, the City of
Caddo Valley, moved for a directed verdict in its favor on the question of proximate causation
and on the issue of whether the fleeing suspect’s actions constituted an efficient intervening
cause. Id. at 212-13. The Court refused to decide the proximate cause issue as a matter of law
and thoroughly explained why the “no proximate cause” rule defies traditional principles of
proximate cause:

Because [proximate cause and intervening cause] are so closely intertwined, we
consider them together. Proximate cause has been defined as that which in a
natural and continuous sequence, unbroken by any efficient intervening cause,
produced the injury, and without which the result would not have occurred.
Proximate causation is usually an issue for the jury to decide, and when there is
evidence to establish a causal connection between the negligence of the defendant
and the damage, it is proper for the case to go to the jury. In other words,
proximate causation becomes a question of law only if reasonable minds could
not differ.

On the issue of whether or not there was an efficient intervening cause, this
question is simply whether the original act of negligence or an independent
intervening cause is the proximate cause of an injury. Like any other question of
proximate causation, the question whether an act of omission is an intervening or
concutrent cause is usually a question for the jury.... The original act or omission
is not eliminated as a proximate cause by an intervening cause unless the latter is
of itself sufficient to stand as the cause of the injury. The intervening cause must
be such that the injury would not have been suffered except for the act, conduct or




effect of the intervening agent fotally independent of the acts of omission
constituting the primary negligence.

In this case, there was evidence to establish a causal connection between the

actions of the police officers and the injuries to [the plaintiff]. But for their

actions in continuing to pursue [the fleeing suspect], the jury could have
reasonably found that the accident likely would not have happened. The events

occurred in a natural and continuous sequence, thus making the officers’ acts a

proximate cause of the [plaintiff’s] injuries. In short, the jury could have easily

concluded that the actions of [the fleeing suspect], while admittedly an
intervening cause were proper questions for the jury.
Id. at212-14.

Ohio should adopt Arkansas’ view on proximate causation in the context of high speed
police pursuits that result in injuries to innocent third-parties.” Unlike the “no proximate cause”
rule; the Arkansas approach is fair, comports with traditional notions of proximate cause, and
does not usurp the legislature’s enactment of Political Subdivision Tort Liability Act.

IfI. The “no proximate cause” rule is a vestige of joint and several liability, which is
no longer applicable in Ohio.

The “no proximate cause rule” is a vestige from a time when Ohio had joint and several
liability. The “no proximate cause” rule has a better justification in jurisdictions that apply the
joint and several liability doctrine. Often times in high speed pursuit situations, fault can be
allocated to both the fleeing suspect and the pursuing officer. Further, it is likely the fleeing
suspect will be more at fault for the innocent plaintiff’s injuries than the pursuing officer. In a
“no proximate cause” rule jurisdiction with joint and several liability, the limitations on police
officer liability shield the officer from the consequences of potentially paying the entirety of the

plaintif®s damages when he may only have caused a small percentage of the damage; or, as

otherwise stated in Dewald v. State, from being the “insurers of the conduct of the culprits they

2 The Arkansas approach to proximate cause rejects the “no proximate cause” rule and is the
majority approach across the country.

10



chase.” Dewald v. State, 719 P.2d 643, 649 (Wyo. 1986). Put differently, the “no proximate
cause” rule protects officers from the harsh consequences of pure joint and several liability
because often times the fleeing suspect is more at fault than the pursuing ofticer. Thus, the “no
proximate cause” rule makes more sense and is more logically applicable in joint and several
liability jurisdictions as opposed to jurisdictions who do not apply pure joint and several liability.

Both Ohio and Wyoming adopted the “no proximate cause” rule when pure joint and
several liability applied. See Anderson Highway Signs and Supply, Inc., v. Close, 6 P.3d 123, at
126-127 (Wyo. 2000) (stating Wyoming abolished joint and several liability in 1986 and adopted
a scheme of several liability to replace it); see also State ex rel. Ohio Academy of Trial Lawyers
v, Sheward, 86 Ohio St.3d 451, 715 N.E.2d 1062, (1999) (striking down constitutionality of 1996
tort reform act and returning to the application of pure joint and several liability, which was the
law in 1991 when Ohio adopted the “no proximate cause” rule). Thus, the initial adoption of the
“no proximate cause” rule was more logical in Ohio and Wyoming at the time, because both
states had an increased incentive to protect police officers from the harsh consequences of joint
and several liability in pursuit situations.

However, Ohio has since abandoned the use of pure joint and several liability. In 2003,
Ohio adopted a different fault allocation system - modified joint and several liability. See R.C.
§§ 2307.22 & 2307.23. Under the modified scheme, a defendant can only be held jointly and
severally liable for the entirety of a plaintiff’s economic damages where he is found to be greater
than 50% at fault for the plaintiff’s injuries. /d. Further, each defendant is only responsible for
plaintiff’s damages based on the amount of fault apportioned to him/her. /d. Thus, the newly

adopted scheme heals many of the ills of the old pure joint and several liability scheme. Most

11



importantly, it protects defendants who are minimally at fault from being forced to pay for the
conduct of another defendant who was apportioned a greater amount of fault.

Because Ohio has abandoned joint and several liability and adopted its new scheme, the
“no proximate cause” rule is unnecessary. The adoption of the modified scheme defeats the need
to protect officers from the severe effects of joint and several liability. No longer does the
pursuing officer who is found to be 10% at fault have to pay the entirety of the plaintiff’s
economic damages. No longer is the officer the insurer of the conduct of the insolvent fleeing
suspect. Rather, the modified scheme states an officer pays only for his unreasonable conduct
and the fleeing suspect pays for his.

However, Ohio’s decision to continue to apply the “no proximate cause” rule under its
new fault appropriation scheme, has left innocent plaintiffs empty handed. Instead of receiving a
small recovery from the wanton, malicious, or reckless police officer, the innocent plaintiff is left
with nothing but the bleak hope that he may recover from the often insolvent, fleeing criminal.

Ohio’s new fault allocation scheme sought to heal the ills of joint and several liability by
encouraging a system where tortfeasors pay only for their own negligent conduct. However, the
“no proximate cause” rule unjustifiably flies in the face of that scheme. Instead of allowing a
jury to allocate fault and payment responsibility to the potential tortfeasors, Ohio Appellate
Courts have continued to apply the “no proximate cause” rule and left innocent plaintiffs
perpetually empty handed. The continued application of the “no proximate cause” rule defies the
legislature’s enactment of its fault allocation system and the Political Subdivision Tort Liability
Act. In essence, the Appellate Courts have stated: ‘We follow the legislature’s clear mandate of
fault allocation and police officer liability, except during high speed pursuits.” This is

impermissible.
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IV. Defendants’ contention that the “no proximate cause” rule is the law in
Kentucky, Indiana, Minnesota and Missouri is misleading and inaccurate.
A. Missouri has not adopted the “no proximate cause” rule.

Defendants propose that the “no proximate cause” rule has been adopted by Missouri.
However, this is inaccurate. Missouri has not adopted the “no proximate cause™ rule, but rather,
has simply held that an officer may not be the proximate cause of injuries to innocent third-
parties under certain, fact-sensitive circumstances. Stanley v. City of Independence, 995 S W.2d
485, 488 (Mo. 1999) (holding that officers were not proximate cause of injuries to innocent
third-party under the facts before the court, but stating it, “[N]eed not address other fact
situations where the alleged negligence of a police officer may in fact proximately cause a
collision between the fleeing vehicle and a third-party.”); See Moyer v. St. Francois Cty. Sheriff
Dept., 449 8.W.3d 415, 418 (Mo.App. E.D. 2014); See also Frazier v. City of Kansas, 467
S.W.3d 327, 335-36 (Mo.App. W.D. 2015).

In Moyer v. St Francois, the Eastern District of Missouri held that a pursuing officer
could be the proximate cause of injuries sustained by an innocent third-party during a high speed
pursuit. Moyer, supra at 418. The court stated that that the case was factually distinguishable
from Stanley, a case decided by the Supreme Court in which a pursuing officer was held not to
be the proximate cause of injuries to a third-party. /d. The court acknowledged the Supreme
Court of Missouri, in Stanley, expressly stated the proximate cause inquiry in the high speed
pursuit context was a fact-sensitive one, and that “other fact situations [may exist] where the
alleged negligence of a police officer may in fact proximately cause a collision between the
flecing vehicle and a third-party.” Thus, at least one appellate court in Missouri has rejected the

“no proximate cause” rule.
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Similar to the Eastern Division Missouri Appellate Court in Moyer, the Western Division
Appellate Court in Frazier v. City of Kansas refused to adopt the “no proximate cause” rule.
Frazier, 467 S.W.3d 335-36. In Frazier, the court analyzed the proximate cause rules applicable
to police officers in the context of high speed pursuits that result in injuries to innocent third-
parties. /d. The court conducted a factual comparison between the case at bar and three other
cases in which a high speed pursuit ended in an injury to a third-party. Id. The court compared
Stanleyy, Moyer, and Dilley v. Valentine, 401 8.W.3d 544 (Mo.App. W.D. 2013). /d. The court
found that Moyer was factually distinguishable from the case before it, Stanley, and Dilley. Id.
The court held that the officer was not the proximate cause of the third-party’s injuries and
stated, “we find no distinction in the duration of pursuit, nor in any other significant fact that
would make the application of Dilley and Stanley inappropriate to the facts in the case at bar.”
Id Thus, the court made a fact-sensitive inquiry in coming to its decision that the police officer
was not the proximate cause of the third-party’s injuries. Jd. The court did not adopt a bright-
line “no proximate cause” rule, but instead stated that proximate cause was a fact-sensitive
inquiry and can be proven under certain factual circumstances. Id.

Therefore, Missouri has not adopted the “no proximate cause” rule as stated by
Defendants. Rather, Missouri has adopted a fact-sensitive analysis of proximate cause, where
the circumstances of each case must be closely evaluated.

B. Indiana has not adopted the “no proximate cause” rule.

Indiana Courts do not apply the “no proximate cause” rule where a police officer
“continues pursuit under circumstances where a reasonable officer, who observes the dangerous
activities of the fleeing [suspect], would have called off the chase.” Smith v. Ciesielski, 975

F.Supp.2d 930, 946 (S.D. Ind. 2013) quoting City of Indianapolis v. Earl, 960 N.E.2d 868, 871
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(Ind.App. 2012). Put differently, Indiana police officers may be the proximate cause of injuries
to innocent third-parties where he/she takes actions that foreseeably resulted in the flecing
suspect’s negligence. Ciesielski, 975 F.Supp.2d at 945. Thus, officers may be held liable for
injuries to innocent third-parties where, in initiating or continuing the chase, they failed to
properly weigh the foreseeable risks to public safety created by their decision to chase the fleeing
suspect.’ Id.; See also, Yancey v. City of Hobart, Ind. Super. No. 45D02-0808-CT-00224, 2011
WL 7070240 (June 13, 2011) (Verdict and Settlement Summary) (questions of police officer’s
liability and proximate causation were presented before a jury where an innocent, third-party
plaintiff was injured by a fleeing suspect during a high-speed chase); Yancey v. City of Hobart,
Ind. Super. No. 45D02-0808-CT-00224, 2011 WL 6813700 (Lake County) (June 14, 2011).

In coming to its conclusion, the district court acknowledged Bailey v. L.W. Edison
Charitable Found. Of Grand Rapids, Inc., the case cited by the Defendants for the proposition
that Indiana abides by the “no proximate cause” rule. Id. at 944. The district court stated that the
Bailey court merely held that police cannot be the proximate cause only where they were
engaged in a reasonable pursuit. /d. However, while officers may not be liable for the
negligence or recklessness of the suspect they are pursuing, they are liable for their own
unreasonable conduct, /d. distinguishing Bailey v. L. W. Edison Charitable Found. Of Grand
Rapids, Inc., 152 Tnd. App. 460, 284 N.E.2d 141 (1972). Thus, officers may be the proximate

cause for injuries to third-parties where their own negligence contributed to the injuries.

3 This is precisely the type of negligence for which Argabrite bases her claim. First, Argabrite
alleges the officers failed to properly weigh the foreseeable risks to the public by initially
engaging in the high-speed pursuit of a suspect known only to have stolen a television. Second,
Argabrite alleges the officers failed to properly weigh the foreseeable risks to the public by
failing to terminate their pursuit in a timely manner when the speeds and conditions of the
pursuit were unreasonably dangerous.

15



C. Minnesota has not adopted the “no proximate cause” rule.

Minnesota has not adopted the “no proximate cause” rule as suggested by Defendants.
Defendants rely on the appellate decision rendered in Pletan v. Gaines, which held that, “In order
for [an] officer’s conduct to be a proximate cause [to innocent third-parties], either the officer’s
own driving must have been a substantial factor in bringing about the [harm to the innocent
third-party] or it must be foreseeable that his own driving would cause such damage.” Pletan v.
Gaines, 481 N.W.2d 566, 569-70 (Minn.App. 1992). The court went on to state that the injured
plaintiff failed to offer any evidence that the officer’s driving, and not the driving of the fleeing
suspect, was the cause of the plaintiff’s injuries/death, and therefore could not be the proximate
cause. Id. at 570. Thus, the court was not adopting a bright line rule about proximate causation,
but rather, it found proximate causation could not be found under the facts of the case before it.

Pletan v. Gaines was appealed and later heard by the Minnesota Supreme Court. See
Pletan v. Gaines, 494 N.W.2d 38 (Minn. 1992). The Court held the police officer engaged in
pursuit was protected by official immunity because his decision to pursue was discretionary and
because the officer’s conduct was not willful or malicious, and therefore, an exception to
immunity was not applicable. Id. at 41. The Court declined to address whether the officer’s
conduct, as a matter of law, was the proximate cause of the plaintiff’s injury. I/d. Thus, the
Minnesota Supreme Court has failed to address the issue. Further, if the court wished to fashion a
bright line rule that an officer could not be the proximate cause of injuries to innocent third-
parties resulting in a collision with the fleeing suspect, it could have easily done so.

Moreover, the Supreme Court in Pletan v. Gaines alluded to several important factors

present in Minnesota that are not present in Ohio, which helped them in coming to their decision

16




that the pursuing officer was protected by official immunity. /d. at 42-43. The Minnesota
Legislature passed the Crime Victims Reparations Act which, “expressly provides that the state
will provide economic loss compensation to third party victims for ‘injury or death caused by a
driver of a motor vehicle in the immediate act of fleeing the scene of a crime in which the driver
knowingly and willingly participated.” Id. at 42. Additionally, Minnesota is a No-F'ault state
which helps to ensure that the injured innocent third-party will be compensated in situations like
those presented in our case and in Pletan v. Gaines. Id. at 43. Thus, Minnesota courts may be
more likely to grant immunity to its police officers than Ohio courts because there are additional
avenues of recovery and compensation for injured innocent third-parties which are not available
to similarly situated Ohio plaintiffs.
Furthermore, Xia v. Yang, provides additional evidence Minnesota has not adopted the

“no proximate cause” rule. See Xia v. Yang, NoA07-1921, 2008 WL 4007401 (Minn.App.
2008). In Xiav. Yang, an innocent-third party sought relief against a pursuing officer for the
injuries he sustained when the fleeing suspect collided with his vehicle. /d. at *1. The court held
that the pursuing officer was not entitled to official immunity because he failed to activate his
sirens, a ministerial duty. Jd. at *7. Proximate cause was not discussed by the court and the case
was not heard on appeal or remand by another court. Id. If there were a bright line no proximate
cause rule, the case would have been disposed of on those grounds, but it was not. Thus,
Minnesota has not adopted the “no proximate cause” rule.*

For these reasons, it is improper to conclude that Minnesota has adopted the “no proximate

cause” rule.

* Plaster v. City St. Paul presents a similar pursuit situation in which an innocent third-party was
injured. See Plaster v. City of St. Paul, No. A10-1738,2011 WL 1833131, (Minn.App. 2011).
In Plaster, the court ruled that the pursuing officer was entitled to immunity. However, it failed
to address or dispose of the case on proximate causation grounds. /d.
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D. Kentucky has not adopted the “no proximate cause” rule.

Kentucky has not adopted the “no proximate cause” rule. The case relied on by
Defendants for the proposition that Kentucky has adopted the “no proximate cause” rule was
deemed “NOT TO BE PUBLISHED,” and therefore, under Kentucky Court Rule 76.28(4)(¢c), its
holding has no authority in Kentucky. See Plummer v. Lake, Ky. App. No. 2012-CA-001559-
MR, 2014 WL 1513294, (Apr. 18, 2014). Under Kentucky Court Rule 76.28(4)(c), “Opinions
that are not to be published shall not be cited or used as binding precedent[.]” However,
unpublished appellate decisions rendered after January 1, 2003, may be cited, but only for
“consideration” where there is “no published opinion that would adequately address the issue
before the court.”” K.C.R. 76.28(4)c). As a result, Plummer v. Lake, is not binding precedent.’®
At most, the decision may be used for “consideration.”

Further, Defendants’ reliance on Chambers v. Ideal Pure Milk Co., 245 S.W.2d 589 (Ky.
1952) is improper because that case does not fashion a bright line “no proximate cause” rule. In
Chastain v. Ansman, the Western District of Kentucky held that whether a fleeing suspect’s
intervening criminal acts supersede a pursuing officer’s negligence is a fact sensitive inquiry.
Chastain v. Ansman, W.D. Ky No. 3:07-CV-601-8S, 2009 WL 2761740 (Aug. 31, 2009). The
court stated that, “Chambers does not hold that all intervening criminal acts are not reasonably

foreseeable.” Id. In Ansman, though the negligent officer was in front of the fleeing suspect

3 As will be discussed infra, Chastain v. Ansman adequately addresses the issue of the “no
proximate cause” rule and holds that the state of Kentucky does not apply a bright line “no
proximate cause” rule. See Chastainv. Ansman, W.D. Ky. No. 3:07-CV-601-5, 2009 WL
2761740, at FN 6 (Aug. 31, 2009).

8 In arguendo, if Plummer v. Lake was found to be binding precedent, it is nevertheless invalid
because it improperly relies on Chambers v. Ideal Pure Milk Co. for the proposition that
Kentucky has adopted a bright line “no proximate cause rule.” As discussed infra, Chastain v.
Ansman explicitly held that Chambers was not meant to be read as fashioning a bright line “no
proximate cause” rule. See Chastainv. Ansman, at FN 6.
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waiting on his arrival rather than actually pursuing the fleeing suspect, the court held that, “[The
officer] is not absolved from liability in this case merely because [the fleeing suspect] was
fleeing from the police when he rear-ended the [innocent third-party plaintiff].” Id. at *3. Thus,
Chambers did not fashion a bright line “no proximate cause” rule in the context of police
pursuits. Rather, proximate cause is a fact sensitive inquiry because the mere fact that a suspect
was fleeing police does not absolve the causal connection between the officer’s negligence and
the innocent plaintiff’s injuries.

For these reasons, Kentucky has not adopted the “no proximate cause” rule as alleged by
Defendants.

CONCLUSION

For these reasons, the court should abandon the “extreme or outrageous” standard. If this
Court decides to abandon the “extreme or outrageous” standard, Argabrite asks that her case be
remanded for further proceedings under the “wanton or reckless” standard prescribed under RC
2744.03. However, if the court applies the “extreme or outrageous™ standard, it should hold that
an issue of fact exists as to whether Defendants’ conduct was “extreme or outrageous” and the
proximate cause of Argabrite’s injuries.

Respectfully submitted,

DYER, GAROFALQO, MANN & SCHULTZ

/s/Kenneth J. Ignozzi

Kenneth J. Ignozzi (0055431)
Attorney for Plaintiff-Appellant

131 North Ludlow Street, Suite 1400
Dayton, Ohio 45402

(937) 223-8888

Fax: (937) 824-8630
kignozzifadgmslaw.com
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HALL, ).

{7 1} Around noon on July 11, 2011, Miami Township police officers Jim Neer and
Gregory Stites pursued flesing burglary suspect Andrew Barnhart along streets n Viami
Township and Washington Township while Depuly Chief John DiPietre supervisedfrom the
police depariment. Depuly Tony Ball and Sergeant Daniel Adkins of the Montgomery
County Shesiff's Office were aiso providing assistance. The pursuit ended when the
suspect pulled into the opposing traffic lane and crashed head-on into the oncoming
vehicle driven by Pamela Argabrite. The suspect was killed, and Argabrite was sericusly
injured. Argabrite filed 2 negligence action against the five officers invoived In the pursuit
to recover damages for her injuiiss.

{11 2} The defendants all moved for summary judgment, contending that they are
immune fram liability under R.C. 2744.03(A)(6)(b) of the Political Subdivigion Tort Liability
Act, which "provides immunity fo employess of a political subdiﬁsion for acts that are not
commitied in é wanton or reckless manner,” Annderson v. Massiflon, 134 Ohio St.3d 380,
2012-Chio-5711, 983 N.E.2d 268, {{ 39. The defendants also contended that they were hot
fite proximate cause of Argabrite’s Injuries under the rule applied by this Court in Whitfield
v. Dayton, 167 Ohio App.3d 172, 2006-Ohio-2817, 854 N.E.2d 532 (2d Dist.)', which
requires extreme or oubtrageous conduct by police officars before proximate cause s
established in a pursult where the injuries result from a crash by the pursued vehicle. The
county officers alsa argued that they were not pursuing the suspect. Argabrite argued that

the pursuif was wanton and reckless because the officers engaged in a high-speed chase

! We note that Whitfield was effectively overruled, in part, on other grounds by
Andarsan v, Massilion, 134 Ce 8t.3d 380, at  20-31,
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through commercial and residential areas during heavy trafflc when the suspect was not
viclent and could have been later apprehended with a warrant.

{§ 3} The trial court granted the summary judgrment motions on the proximate-cause
issue. As to the county officers, the court concluded that no reasonable juror could find that
the canduct of either officer was exdreme or outrageous. Officer Adkins, said the court, was
not involved in the pursuit, and Officer Ball's fracking of the suspect was at a distance and
at reasonable speeds, breaking off well before the accident in favor of the Miami Township
officers. As to the township officers, the trial court concluded that their conduet was
reckiess, but no reasonable juror could conclude that their conduct was extreme or
oufrageous,

{9 4} Argabrite appealedv, alleging in the sole assignment of error that the trial court
erred by granting summary judgment. Our review of a summary judgment decision is de
nove. Grafion v. Ghio Edison Co,, 77 Ohio St.3d 102, 105, 671 N.E.2d 241 (1996), This

means we use the same standard that the trizl court should have used, and we determine

- whetherthe evidence presents a genuineissue of fact for trial. Duplerv. Mansﬁeid Journal

Co., 64 Ohio St 2d 116, 413 N.E.2d 1187 (1980). The trial court’s decision is not granted
any deference by the reviewing appelfate cout, Brown v. Sciota Cly. Bd. Of Commys., 87

Ohio App.3d 704, 711, 622 N.E.Zd 1153 (4th Dist.1993), Therefore, we could review and

| analyze whethef the trial cour’s conciusion that Township officers Neer and Stites were

reckless is supported by the record or, if 2 genuine issue of reckiessness is found, whether
that behavior was the proximate cause of Barnhart’s coliision with the Argabrite vehicle. If

there is no genuine issue of either reckiessness or proximate cause resulting from

_ recklessness, then the officers are entitled to immunily under R.C. 2744.03(A)(8). But we
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nead not, and do not, engage in that analysis at this juncture becalse of our determination
that the no-proximate-cause ruls of Whilfield v. Dayion, requiring extreme or oulrageous
conduct, is dispositive of this appeat.

{1 5} Argabrite asks us to reconsider the proximate-cause rule applied In Whitfield.
This rule comes from the Ninth District’s "no proximate cause” holding in Lewis v, Blang:
“When a law enforcement ofiicer pursues a fleeing violator and the violator injuses a thirg
party as a result of the chase, the officer’s pursuit is not the proximate cause of those
injurles unless the circumstances indicate extreme or outrageous conduct by the officer,
as the possibilify that the vialator willinjure a third party is too remote to create liability until
the officer's conduct becomes extreme.” 75 Ohio App.3d 453, 456, 599 N.E.2d 814 (8th
Dist. 1291). We adhered to this holding in Whitilold because we recognized it as
‘established law” in Ohlo. Whilifeld, 167 Ohio App.3d 172, 2006-Ohio-2917, 854 N.E.2d
532, at 9] 59, "Chio appellate distrcts, including our own," we said, ™ * * apply the 'ne
proximate cause’ holding of Lewss to cases where pursuits end i Injury to innocent third

patttes or ta occupants of the pursued vehicle without direct contact with a police vehigle.”

d. at 9] 57, citing Jackson v. Poland Twp., 7th Dist. Mahaning Mos. 96 GA 261, 97 CA 13, -

and 98‘ CA 1085, 1998 WL 783959 (Sept. 29, 1999); Pylypiv v. Parrna, 8th Dist, Cuyahoga
No. 85998, 2005-Ohio-6364; Shalkhauserv. Medina, 148 Ohio App.3d 41, 2002-Ohio-222,
772 N.E2d 129 (%th Dist), Heard v, Toledo, 6th Dist Lucas No. L-03-1032,
2003-Ohio-5181, 1 12 (rejecting an argument that Lewis is “outdated, contrary {o sound
public policy and should no longer govern Ohio cases”); and Sutterfin v. Barmnard, 2d Dist.
Montgomery No. ‘1:3201, 1992 WL 274841 (Oct. 6, 1982} (a previous case in which this

district fallowed Lewis's approach),
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{§ 6} According fo Argabrite, the "no proximate cause” rule Is the minority position
in this country; "The migjority of jurisdictions, focusing on the importance of public safety,
adopt the longstanding, general rules of proximate causation in which a police officer may
be liable for damages where his actions are a substantial factor in bringing about the end
result, or at least when their canducet is reckless. Courts that reject the ‘no proximate cause
rule’ have urged that using the majority standard increases public safety and is generally
more consistent with the F.!QIiGi&S of police agencies.” (Brief of Plaintif-Appellant, Pamela
Argabrite, 25). Argsbrite also cites the dissenting judge in Whillfeld, Judge Brogan, who
disagread with the "no proximate cause” rule. He agreed with the dissenting judgein Lewis
that the rule fails to recognize that * ‘multiple actors can combine to provide causation in
a given instance, " Whitfield at § 118 (Brogan, J., dissenting), quoting Lewis at 459
{Cagioppo, J., disseniing). Judge Brogan agreed with the majority view, that if a .pialratiﬁ’
alleges police negligence in a pursuit, the issue of proximate cause should be considered
simply & questlon of fact. Rather, we should say that Judge Brogan agrees with the majority
view. He Is the tral judge In this case, and in his summary-judgment decision he Lrges us
to reverse Whilfleld on this puint,

{§1 7} The "no proximate cause” rule is still the estabiished law in this state, Since
Whittield, no Ohlo court has questioned the rule, and at least one hasrejected an argument
not fo follow it, see Perry v. Liberty Twp., 11th Dist. Trumbull No, 2012-T-0058,

2013-Ohia-741, § 18-21. We are not convinced that this is the case in which to reconsider

_ the rule,

{1l 8} The ramaining issue is whether the tial court applied the “no proximate cause”

rule correctly in this case. To de e whether the police officers' conduct was extreme
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or gutragéaus in Whitfield we referred fo the deseription of extreme and oufrageous

conduct adopted by the Ohia Suprerme Court: The conduct is * 'so extreme in degree, as

to ge beyond all possible bounds of decency, and to be regarded as afrocious, and utterly

intolerable in & civilized cormmunily. Generally, the case is one In which the recitation of the
facts to an average member of the community would arcuse his resentment against the
actor, and lead him to exclaim, "Outrageous!” ' Yeager v. Locafl Union 20, Teamsters,
Chauffeurs, Warehousemen, & Helpers of America, 8 Ohio 5t.3d 369, 375,453 N.E.2d 666
(1983), quoting 1 Restatement of the Law 2d, Torts, Section 46, Comment d (1965).
“Obvicusly, this is an exceptionally difficult standard to meet." Whitfield, 167 Ohio App.3d
172, 2006-Ohic-2917, 854 N.E.2d 532, at §] 61.

{7 8} "In a case decided oh summary ]u&gment, we must delermine whether an
issue of matsrial fact remains to be litigated, whether the moving party is entitled to
Judgment as & matter of iaw, and whetherwhen viewing the evidence most strongly in favor
of the nnnmoﬁing party, reasonable minds can only reach a conclusion that is adverse fo
the nonwmoving parly.” Snyder v. Ohie Dept. of Natural Resources, Slip Opinien No.
2014-Ohio-3942, 120, citing Civ.R. 56(C), and Temple v. Wean United, Inc., 50 Ohio St.2d
317,327, 364 N.E.2d 267 (1977), The evidence here is primarily the depositions of the
defendant police officers plus the depositions and affidavits of two expedts retained by
Argabrite. About the relevant facts the evidence shows no genuine dispute. The question
hereis whether a reasanable mind, viewing the evidence most strongly in Argabrite's favor,
could find that the conduct of any of the officers was extreme and outrageous, that is,

"atrocious, and utterly intolerable in a civilized society.”
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{71 10} At 11:37 a.m. on July 11, 2011, Sergeant Rex Thornpson was sitting in his
office atthe Miami Township Pelice Depariment whenhe heard on his police radio dispatch
that there was a burglary in progress in Washington Township. The suspecis were
Identified as two black males who had just broken into a residence, taken some flems, and
were leaving in a white vehicle without a front license plate. About 15 minutes later, the
suspects' vehicle was further described as a white, older model "box style” Chevy Caprice,
missing its hubcaps. The suspects were sald to be wearing white t-shirts and flecing in the
divection of Interstate 675,

{{] 11} Sergeant Thompson was the shift supervisor of the Miami Township police
road patro] division that day and Was in charge of all the Miami Township police officers
and responsible for any police pursuits. Thampson left his office and got into his cruiser so
that he could monitor the roadways nearby in the event the suspecis' vehicle drove past.
While Thompson monitored the roadway, he heard on the radio one of his patrol officers
tell officer Gregery Stites that the description of the car Involved in the burglary sounded
like a cariastseen at a residence on Mardel Drive, Thompson radioced Stites that he would
meet him on Mardall Drive fo investigate.

{12} Thompson amived first, Parked in the driveway at 2037 Mardell Drive, he saw
an o!dgar, white Chevy Caprice with no hubcaps. The driver's side door was open and
someone was sitting in the driver's seat with & leg draped out the door, Thempson puiled
it the driveway and parked his cruiser 6 to 8 feet behind the car. Meanwhile, Stites had
arrived and pulled up fo the curb.

{f 13} Thompson got out and slowly approached the car, hoping to cateh its

occupant off-guard. Thampson was within 10 feet of the open driver's side door when the
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persan siiting In the driver's seat exited the car, falking on & cell phone. He startled when
he saw Thompson and immediately tumesd arcund and got back into the car. Tﬁorﬁpaon, '
concerned that the man right be atempting to get 2 weapon, drew his gun and starfed
shou{ing at ihé man to stop. But he didn’t stop, Instead, he slammed the car door closed
and staried the engine, Thompson moved {o within fouching distance of the diiver's side
and continued to shout o the suspect through the open driver's side window, "Police, siop,
don'tdo it.” (Thompson dep. 21). The suspect didn't listen. He revved the engine, dropped
the car into reverse, and tires spinning, slammed into Thompson's cruiser. The suspect
then threw the car into drive and smashed Into the brick garage in front of him. Again the
suspact dropped into reverse and slammed into the cruiser. Suddenly, the passepger-side
door opened and a man, who Thompson had not seen, leapt out and started to run. At the
same time, the suspest threw the car into drive and cranked the steering wheel to the right,
Jts tives spinning, the car tore off a corner section of the brick garage and escaped dawn
the side vard. The car drove through several back yards before making it back to Mardell
Drive.

{1l 14} Thompson called in the license plate of the fleeing car. Then, since there
werg other officers around, he turned his atiention to the fleeing passenger. Thompson
found the man laying in the ravine behind the houss, where the man had broken his leg.
After calling for medical assistance, Thompson stayed with the man and asked him the
name of the driver, but the man refused to say, |

{1 15} Miami Township police officer Jim Neerwas on patrol a few blocks away from
Mardell Drive when he heard the radio broadcast about the burglary and the white caron

Mardelt Drive, He headed that way, arriving on the sireet just in time to see the car going
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through the side yard, Neer furned on his fights and sirens and told dispatch that he was
in pursuif. Officer Sfites, parked in front of the Mardell Drive house, joined Neer in the
purstiit.

{1l 16} John DiPietro was the Deputy Chief of Police for Miami Township. When the
radic broadcast about the burglary went out, he was at the police service garage. Initially,
DiPietro only heard a small portion of the information relayed over the radio as he was
talking with pecple at the garage, and the radio did not have his full atienfion. DiPietro did
hear 4 transmission from Thompson stating that he was on patrol looking for the suspects’
vehicle, Then DiPietro thought he heard Thompson say that he had been hit, Shorly
thereafier, when DiPietro heard Thompson say that he was out of service, he staried
paying attention. DiPietre was not entirely sure what had just cecurred, but based on what
he had heard, he assumed that some sort of violent encounter had taken place between
Thompson and the suspect. After it became apparent o DiPieltro that several officers were
now pursuing the suspeet, and that Thompson was out of service, DiPietro realized that it
was his duty, as the next highest ranking officer listening to the radlo, to assume control
of the purstit, which he did at 11:54 a.m. By then, DiPletro had left the service garage and
was heading back fo the police department. He began menitoring the pursuing officers”
actions and asked them fo keep calling cut their locations and any other information,
DiPietio’s intention was to have other officers get ahead of the pursuit and deploy Stop
Sticks fo haltthe suspect’s vehicle, He also asked dispatch to issue an alertto sufraunding
agencies.

{§1 17} Frorm Mardell Drive the suspect's car headed south on Graceland Sfreet and

then east on State Route 725, At the Lyons Road intersection the fight was red, and the
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suspect slowed as he approached the intersection before going into the oppesing lane,

| through the red light, and nerth on Lyons Road. Meer, then Siites, cautiously followed

through the intersection. By the time Meerwas an Lyons Roéd, the suspect was more than
100 vards ahead of him. At McEwen Road, the suspect slowed and turned south. As the
suspect approached 3.R. 725, he slowed and waited for fraffic fo clear before continuing,
Neer and Stites also slowed before procseding through the intersection, “inchiing] [their]
way through it as well.” (Stites dep. 38). Captain Karen Osterfeld of the Mantgomery
County Sheriifs Office assisted by blocking westbound traffic from entering the SR
725-McEwen Road intersection.

{T 18} Further south of S.R. 725, on MsEwen Road, is the Montgomery Gounty

' Sherlf's Office Washington Township substation. Deputy Tony Ball was there when he

heard over his radio that Miami Township officers were headed into Washingfon Township.
Ball got into his cruiser and headed norih onh McEﬁen Road. Before he gotio SR 725, a
white car that matched the description of the vehicle being driven by the suspect passed
him in the opposite tane, traveling "faster than normal® and going into oppesing tanes of
travel. (Bal dep, 14-15). Bat couid not see any police vehicles in pursuif, though he saw
their fights In the distance and figured that they had gotten “hetd up” at an intersection. {Id.
at 17), He decided ta follow the suspest to at least keep eyss on it until the Miami Township
officers caught up, Ball tumed on his lights and siren, made a u-tum, and immediaiely
turned off the lights and siren, At Spring Vallsy Pike intersection, Ball again turned on his
lights and siren briefly and followed the suspect west. Ball looked back {o see whether the
fvilarni Township officers were close encugh so that he could "get out of thelr way,” {/d, at

22}, as he was only trying to keep the suspect in sight and did not intend to pursue. They

THE COURT OF APPEALS OF OHIG
SECOND APP}F\L%&TE DIRTRICT

AT



|

Wdl-

hadn’tcauéhi up vet. As he followed the suspect, Ball activated either his lights or his lighls
and slren when he was passing vehicles or going through intersections in order to warn
micterists that he and the Miami Township officers were coming through the ares. Finally,
Ball saw that the Miami Township pollce officers had caught up, so he began looking for
a place to pull over to alfow them to pass. Fearing that if he pulled cver or tried to
rnaneuver out of their way, they would follow hirn, Ball radiced the officers {o pass him
when he was just aast of Washington Church Road. When he pulled into the middle lane
and slowed, Neer and Stites passed him. Ball continued west on Spring Valley Pike without
his lights or siren, though he occasionally turmed on his fights 1o pass a vehicle,

{51 19} Ater Neer and Sfites passed Ball, they accelerated because the suspect was
now well ahead of them. They slowed as they crested a hill to see if the suspect had gone
down a side streef, but Neer saw the white car ahead of thern, atthe S.R. 741 intersection,
The suspect slowed, or stopped, and waited for traffic to clear the intersection before golng
through a red light and turning south. |

19 20} Sergaant Danlel Adklns of the Montgomery County Sheriffs Office heard the

. radio broadcast about the burglary while he was on patrol in Washington Township. While

elriving to the scene of the burglary, Adkins heard that the suspects had left the areaintan
older white car, so Adkins started driving around the general area, hoping to find it. When
he heard over the radio that Miami Township officers were in pursuit, Adkins began to
follow the pursuit-from the north, thinking that they might need him to assist in clearing
iitersections or to wait for the suspect to flee on foot. He worked his way nvér o 5.R. 741,
reasoning that if the suspect went north on that road, he {Adkins) would need to help direct

fraffic because at that time of the day traffic would be "horrendous.” (Adkins dep. 12). But
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the suspect went south, and Adkins never saw him,

{4 213 When Neer reached the Spring Valley Pike aﬁd S.R. 741 intersection, he
siéwed, then stopped, and made swe no traffic was coming In either direction before
proceeding. Once ot S.R. 741, Neer accelerated in order o catch up to the suspedt, who
was well ahead of him and cresting & hilt near Waldruhe Park. Neer and Stites lost sight
of the suspeut unlil they grestad the same hill. When they caught sight of him again, they
watched him move left it the opposing lane of traffic and crash head-on info Argabrite.
The ecrash was apnounced over the radic at 11:57 am. When Ball heard the
announcement, he was stopped at ared light at the S.R. 741 intersection, Yhen the light
turned green, he turned on his lights and siren and responded to the crash to assist,

£9 22} Argabrite contends that the pursult was extreme oy cutrageous because the
officers pursued at high speeds through residential areas, because the police officers
violated their respective policies on moter vehicle pursuits, and because they knewwho the
suspect was and could have arrested him with a warrant.

{71 23} tn all, the pursult covered just under 6 miles and lasted just under 7 minutes,
The speed limits along the roufe ranged from 25 m.p.h, -on Graceland Street to 45 m.p.h.
on S.1, 725 {0 35 m.p.h. on Spring Vallsy Road fo 55 m.p.h. on S.R. 741. Ball estimated
that while on McEwen Road he drove 45-50 m.p.h. Stites testified that on Spring Valley
Road, before he reached Washington Church Road, he was traveling at 45-50 m,p.h. Neer
testified that, after he passed Ball, he accelerated to between 60 and 80 m.p.h. because
the suspect wes now well ahead of him, Stites sald that on S.R. 741 he never went over
70 gn.p.h. The weather during the pursuit was clear, dry, and sunny. Neer and Stifes boih

testified that the traffic during the pursuit was generally light. Stites sald that he was able
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o negotiate it without any problerns. Under the desciibed clreurmnstances, no reasonable
juror could conclude that the officers’ speeds during the pursult were exfreme or
outrageous.

{5 24} The Miami Township Pursuit of Motor Vehicles Policy allows an officer to
pursue a fleeing suspect Whé the officer has probable cause to belleve commitled a
burglary or felonious assault, (Miami Township Pursuit of Motor Vehicles Policy, 41.2.8(C)).
But the palicy also states that '[if the risk to the public from the Initiation or cantinuaﬁ:in,
of & pursult cutweighs the risk from not initiating the pursuit or discontinuation, the pursuit
shall be terminated.” (/d). An officer "must terminate a pursuit” when “[t]he risks to personal
safety and/or the safely of others outweigh the dangers presented if the suspect is not
apprehended” or when "[tjhe identity of the offender is known and risk s‘:ﬁ‘ escape poses less
threat than risk from attempt to capiure.” (/d, at 41.2.8(C)(7){b){1) and (2)}. An officer must
also terminate a pursuit “whaen the probability of harm to the officer or general public is
increased by the actions of the suspect vehicle,” which occurs when “[tlhe suspect vehidle
travels into oncoming traffic” or when “[s]peeds increase to & level unsafe for condifions.”
{/d. at 41.2.8(C)(8)(a)(1) and (4)). According to the Montgomery County Sheriff's Office
pursuit policy, the only offense for which a deputy may pursue a suspect is a “felony
involving the infliction or threatened infliction of serious physical harm.” {General Orders

Manual, 5.1.4(A)(2) {5th Ed.)).

{4 28} Even Ifitls assumed for the sake of analysis that the officers did violate thely

respective pursuit policies, their conduct was not extreme or outrageous, The most thatcan

be said of a violation of a "deparimental policy enacted for the safety of the public” is that

it “may be relevant to determining the culpability of a course of conduct.” Anderson, 134

.
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Ohio 5t,3d 380, 2612-Ohio-5711, 983 N.E .2d 266, at § 37, see afso Shalkfiauser, 148 Ohio
App.3d at 51, 772 N.E.2d 128 {saying, “a violation of an internal deparimenial pmc:edu're

is Irelevant fo the issue of whether appsllees’ conduct constifuted willtul or wanifon

risconduct”).  "'Without evidence of an accompanying knowledge that the violations "will
in all probability result in injury,” Fabrey [v. McDonald Village Police Dept.}, 70 Ohio St.3d
[351] at 356, 639 NE2d 31 [ (1994) ] evidence that policies have been violated
i demonstrates negligence af best.” " Anderson al § 38, quoting O'Tacle v. Derihan, 118
Ohio 5t.3d 374, 2008-Chio-2574, BBY N.E.2d 505, ] 92, Here, even if there is a factual
question as to whether either Neer or Stlies violated their pursuit policy, there is no
| avidence to con.c%ude that either knew that the violation would probably cause someone
injury. Neer testified that e knew that under the pursuit policy he could pursue a fieeing
suspect whe had committed a burglary or felonious assault. DiPiefra testified that he did
not believe that any of the information that he received from his officers during the pursuit
warranfed ferminating the pursuit. Although DiPietro never asked for the speeds of the
vehicles, we note that, In all, he was in control of the pursuit for only about 3 minutes, With

regard to Ball and Adkins not only is thers is no evidencs that either of ther knew of any

| violation of their pursuit policy, but if there was a vielation, there is ro evidence that either
knew that the violation would pmbablg cause soimeche injury and, _regardtess of the
standard applied, their actions were not the proximate cause of the eventual crash. Each
- of Argabrite’s experis states in his affidavit that the defendants intentianaﬂly disregarded
their respective pursuit policies. (See MoDevlit Aff. §f 5, Ashton Aff. §16). This evidence,
though, “does not create any issues of facl, but merely states appellant's position with

respect to appellees’ culpability, which is a legal conclusion.” (Citation omitted.) (Emphasis
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sic.) Shaelkhavserat 51. -

{5 26} Neer and DiPietro each festiflad that he did not know who the suspert was
uniil affer the crash. Bui Stites knew early on. Thres months earlier, the same white car
had failed to stop for another officer, and Stites and that officer discovered that the car was
registerad to Andrew Barnhait's mather. One could speculate whether the officers should
have discontinued the pursuit, and at what point that declsion should be made. But that's
ot the right question here, The guestion is, was the pursult extreme of outragasws? We
do nat think that a reasonable person could fzitly say that it was,

{7 27} None of the officers’ conduct may faitly be characterized as "afrocious, and
utterly intolerable in a civilized society.” Certainly, nothing about Ball's or Adkins' conduct
comes close. While one of Argabrite’s experts states in his affidavit that Neer's, Stites's,
DiPletra’s, and Ball's conduct was oufragecus and uncorscionable, (see MeDevitt Aff. 9
5), such evidence, as we said above, states a legal conclusion, not a faciual assertion, The
trial court disagreed and so do we,

{1 28} Lastly, we need not address whether the officers are immurne under the
Politisst Sﬁbdivision Tort Liability Act. As we said in Whitffeld, “sinée there mﬁst always be
a causal comnection between disputed conduct and an injury, a plaintiff would have to
satisfy proximate-cause requivements even if an officer’s conduct is wanton or recidess.”
Whitfield, 167 Ohio App.3d 172, 2006-Chio-2917, 854 N.E.2d 532, at 44. That issue is
dispositive.

{4] 28} The sole assignment of emror Is overruled.

{9] 30} The trlal court’s judgiment is affirrned.

-------------
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YWELBAUM, J., concurs.
FROELICH, P.J., dissenting.

{§ 31} | dissent from the majority's conclusion that Whitfieid v. Dayton, 167 Ghio
App.3d 172, 2006-Ohio-2917, 854 N.E.2d 532 (2d Dist.), should continue to be followed.

{132} Aclaim for personal injuries requires the existence of a duty, the defendant's
breach of that duty, and injury or damages that are proxtmately caused by that breach,
Wallace v. Ohio Dept. of Commerce, 96 Ohio St.3d 266, 2002-Chio-4210, 773 N.E.2d |
1018, § 22, Without pmximéte cause, there can be no liability.

{3 23} Proximate cause is the law's distincion between the injury’s cause in fact
and causation for which society holds an actor responsible.® The Supreme Court of Ohio
has discussed proximate cause, stating:

The term, "prosdmate cause,” is often difficult of exact definition as applied

to the facts of a particular case. However, it is generally true that, where an

original act is wrongfui or negligent and in a natural and confinuous sequence

produces 4 resillf which would not have taken place without the act,

proxirrate cause is established, and the fact that some other act unites with

2 Fverylhing causes everything. As we stated in Didier v. Johns, 114 Ohio
App.3d 746, 684 N.E.2d 337 (2d Dist.1996):

{n our universe, all events can be analyzed as caused by all other
events, Itis a weary truism now, thanks to the explorations of chaos theory,
that “but for” the fapping of & bulterfly's wings In Mexico, Dorothy would
never have been blown to Oz,

On the scale of human (not just physical) events, historical
interactions have been thoroughly revealed and explored. In short, the "but
foi” analysis casts a net so wide that conceivably all events are traceable to
all other events, and the touchstone of irrdfvidual responsitifity sinks beneath
a sea billowing with enumerable gccurrences all jostling each other.

(Fuotnotes omitied.) Id. at 753 (Young, J.).
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the original act to cause injury does not refieve the iniial offender fram

ability,

Clinger v. Duncan, 166 Chis St. 216, 222, 141 N.E.2d 156 (1957). An Injury is the patural
and probable consequence of an actif the injury complained of “oouid have been foreseen
or reasonably anficipéted“ fram the conduct. Strofher v. Hufchinson, 67 Ohia St.2d 282,
287, 423 N.E.2d 467 (1981).

| {5 34} According to Lewis v. Bland, 75 Ohio App.2d 454, 598 N.E.2d B14 (8th
Dist.1991), and the cases that follow i, police officers must engage in "axireme or
alifrageous conduct” before there can be proximate cause. /d. at 456, This approach is
contrary fo traditional notlons of proximate catise, which focus on the foreseeabillty of the
consequence, hol on the wrangfulness of the conduct that produces the result,

{4 35} Ohiv's sovereign immunity statute sets forth standards imposing liability of
gavérnmentaientities and their employses for wrongfulconduct, R.C, 2744.03(A)(6) grants
ernployeas of political subdivisions immuﬁity fromn liability, untess any of three exceptions
i that immunity applies. Anderson v. Massillon, 134 Ohio 5t.3d 380, 2012-Ohio-5711, 983
MN.E.2d 288, § 21. Those excepticsﬁs are (1) the employse's acts or omissions were
manifestly cutside the scope of the employee's emptoy;'ment or official responsibilities;
(2} the employee's acts of omissions were with malicious purpose, in bad falth, or in a
wanion or reckless manney; and (3) civil liability is axpre.ssiy imposed upon the embioyee
by a section of the Revised Code. R.C. 2744.03(A)(6){(a)-(c). Thus, of relevance here,
palice officers involved in police chases have a duty not to proximately cause injury by
acting maliclously, in bad faith, or in a wanton or reckless manner, R.C. 2744, 03(A)(6)(b).

They are immune from suit, unless their actions were performed "with maliclous purpose,
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in bad faith, or in a wanton of feckless manner.” /d.

{§ 36} As we stated in Moon v. Trotwood Madison Cily Schis., 2014-Ohio-1110, 8
N.E.2d 541 (2d Dist.):

The terns "wanton” and "reckless” describe different and distinct

degrees of care and are not interchangeable. Anderson v. Massifion, 134

Ohio $t.3d 380, 2012-Chio-5711, 883 N.E.2d 266, paragraph one of the

syllabus. They are sometimes described “as being on & continuum, ie,,

willful conduct is more cuipable than wanton, and wanton conduet is more

culpable than rackless.” Id. at 42 (Lanzingey, J., concurring in judgment in

part and dissenting in part).

Recklessness Is a high standard, Rankin v. Cuyahaga Cly. Dept. of

Children and Family Servs., 118 Ohio St3d 382, 2008-Ohio-2567, 889

N.E2d 521, § 37. "Reckless conduct is characterized by the conscious

disregard of or indifference to aknown or obvlous risk of harm ta snother that

is Unreasonable under the circumstances and is substantially greater than

negligent conduct.” Anderson at §] 34, adcpti.ng Z Restatement of the Law

2d, Torts, Section 500 (1965).

Moon at §] 20-21.

{137} By requiring extreme and outrageous conduct to esiablish proximate cause
{which is required for liability), Lewis usurps the leglslative determination as to the fype of
conduct that Is required of employees of political subdivisions for immunity from liability.
Under Lewis, even If a police officer is recldess, the officer would still be immune from

fiabifity unless the conduct s extreme or outrageous. The argument that Lewls involves
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‘oroximate cause” as opposed fo “duly” could devolve into a historlcal or pedagogical
discussion of duty versus proximate cause. See, 6.9, Palsgref v. Long Island R.Co., 248
NY. 339, 162 N.E. 98 (1928). Suffice it o say, the bottom-line concerning potential
responsibility is the same.  { may or may not be good public policy to require "extrems or
outrageous” conduct to remove immunity and impose liability apon police ofﬁcers' who
nursue a fleeing suspect, but that question has been decided by the legistature when it only
required “reckless” conduet.

{f 38 ¥ the legislature desired a different standard for immunify when police
officers are pursuing ﬂgeing syspects in their vehicles, the legislalure could have expressly
created such an exception. The legislhature has created an exceplion to poiitical
subdivision liability for negligent operation of a motor vehicle when a police officer ‘was
operating a motor vehicle while responding to an emergency call and the operation of the
vahicle did not constitute willful or wanton misconduct.” R.C. 2744.02(B)(1)(a). No specific
irenily prodisien exists for police officers regarding their pursuit of a fieeing suspect other
than that found in R.C. 2744 . 03{A)B)D).

{91 39} | concede that stare decisis weighs in favor of following Whitfiefd, which
followed Lewls. However, Anderson has since clarifled certain definitions regarding the

degrees of care for purposes of the sovereign immunity statute. Moreover, | believe that

Whithield wes wrongly decided at the time, the decision defies practical workability, and

abandoning the precedent would not cause undue hardship for those who have relied on
it. See Weslfield ins. Co. v. Gafaffs, 100 Ohio St.3d 215, 2003-Ohio-5849, 797 N.E.2d
1266, §f 48 (adopting a standard to determine when courls may vary from esiablished

precedent).
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340 Ark. 203
Supreme Court of Arliansas.

CITY OF CADDO VALLEY
V.
Joan GEORGZE.

No.99—182. | Jan. 27, 2000.

Drver filed negligence action against city police officers
and others, seeling damages for injuries sustained when her
velicle was struck by suspect’s velnicle, which was being
pursued at high speeds by officers. After permifting city to
substitute itself for officers as real party n interest, the Circuit
Conrt, Hot Spring County, John W, Cole, T, enlered judgment
on jury verdict for diver, but limited city's liability to $25,000
insurance policy. City appealed, and driver cross-appealed.
Upaon cettification from the Court of Appeals, the Supreme
Court, Glaze, T held that: (1) officers wers nof imwune from
lighility; (2) city was liable to extent of its liability coverage
on velicles for officers’ negligence; (3) officers’ conduct was
proximate cause of driver's injuries, despite infervening cause
of suspect's actions; and (4) driver was entitled to recover
$50,000, which was limit of Hability insurance for both city
vehicles involved in pursuit.

Affirmed.

Thornton, 1., fled 2 separate dissenting opinion, in which
Smith, I., joined in part.

Attorpeys and Law Firms
=*487  *206 M. Keith Wren, Little Rock, for appellant.

Boswell, Tucker & Brewster, by: Dennis I, Davis, Bryant, for
appellee.

Opinion
*+483 TOM GLAZE, fustice.

This case began as a tort suit filed in Hot Spring County
Circuit Court by Joan George against two officers of the
Cadde Valley Police Department. It is now before us
foliowing certification from the Court of Appeals pursuant to

Ark. Sup.Ct. R 1-2(b)1) and {6) as that court found that the
appeal involved an issue of first impression and questions of
statutory construction.,

The following events led to this litigation: Officer John
Whittle of the Caddo.Valley Police Department heard a
BOLO (be on the lookout) teport regarding & truck stolen
from the parking lot of a gas station: in Malvern. When Whiitle
saw {he {ruck, driven by Patrick Sherman, pass through Caddo
Valley, he flipped on his police vehicle's siren and lights and
began pursuit. Affer hearing Whittle's tadio call that he was
in pursuit, Sergeant John Kelloms also joined in the chase, As
the pursuit reached speeds of somewhere between seventy-
five and minety miles per hour, the officers heard radio reports
from Arkadelphia that police there were in the process of
setting up a roadblock across Highway 67, Sergeant Kelloms
told Officer Whittle to back off from the flesing truck in
the hopes that they could get Sherman te slow down before
reaching town. When Whittle did not back off far enough,
Kelloms told him & do so again. Despite Whittle's eventual
backing off, however, Sherman failed to slow down,

Meanwhile, in Arkadelphiz, Licutenant Mike Snith and
Officer David Tarmner had positioned their cars partially across
the highway, with one vehicle blocking a portion of the
northbound fane and the other blocking part of the southbound
Iane. There was just enough room between the police vehicles
for a car to pass through il it were poinyg at a slow, safe
speed. Several cars had made it through before Sherman
arrived. Plaintiff foan George's Jeep was caught between the
police cars when Sherman crested the hili just *207 above
the roadhlock. Lieutenant Smith was standing on the center
line with his pistol drows, hoping to slow Sherman down.
However, Shemman accelerated the stolen vehicle, foreing
Smith to jump out of the way, s stammed it into Georpe's
car, The impact threw the Jeep off the road and tossed Gearge
out of the vehicle and into the ditch.

George filed her complaint in September of 1998, naming as
defendants, among others, Sherman, Whittle, and Keloms.
Ské alleged negligence on the parts of Whittle and Keiloms,
ctaiming that they pursued Sherman at a high Tate of speed
when they knew, or should have known, that the pursuit was
likely to injure innocent victims; that they failed to disengage
from the pursuit when they kuew, or should have known that
the Arkadelphia police were sefting up a roadblock; and that
they.failed to end the pursuit when they knew, or showld have

\ff‘sié:;{t-‘ ®2016 Thon1=nn Reuters. Mo claim to érigina! (.8, Government Works.,
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known, it was no tonger prudent fo chase Sheoman under the

counditions,

Whittle and Kelloms dented pegligence, and in addition, they
argued that they were immmme from liability or damages
because they were acting i their official capacities as
employees of Caddo Valley. Eventally, they filed a motion
for summary judgment on these same grounds. In response,
George asserted that the officers were indeed negligent
because they were engaged in conduct which gave rise to
her injuries. She also pointed out that the officers were not
protected by tort immunity 6nly to the extent that they had
minimurm hability insurance as required by Arkansas law.
The trial court denied the summary-judgment motion, but did
permit the City of Caddo Valley to substitute itself as the real
party in interest, It ptace of the two officers,

The case proceeded to trial. At the close of George's case,
Cadde Valley moved for a directed verdict, argung that
there was no evidence that the officers had been negligent
in the operstion of a motor vehicle, that Sherman's actions
constituted **484 an infervening cause which superseded
the officers' liability, and that evenifthey were negligent, they
were immune from suit. The cour denied the motion at this
time and again at the close of trial, The cease was submitted
to the jury, which found that Shernan, Whittle, and Kelloms
were all pegligent, and that Hability should be apportioned
ninety percent fo Sherman and tive percent each to Whittle
and Xelloms, At a pesttrial hearing, the trial court determined
that *208 Caddo Valley was jointly and severally liable for
the Ajudgment, but limited their liability to $25,000.00, the
amount of the minimum required insurance coverage. George
contended that, because thers were two police cars involved,
she sheutd et twice that umount, but the court rejected that

arguwment.

On appeal, Cadde Vailey now argues that (1) the tral court
erred in ruling that the city is net immoune from liability
in tort; {2} the court erred in denying the city's motion
for a directed verdict on the basis that any liability of the
officers was cut off by the efficient intervening cause of
the acts of Patrick Sherman; (3) no evidence was presented
that Officers Whittle and Kelloms negligently operated their
motor vehicles; and (4) no evidence was presented indicating
that the officers’ negligent operation of their motor vehicles,
if any, proximately cansed Joan George's damagpes. On cross-

et ©
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appeal, George argues that the tdal court emed in limiting
Caddo Valley's liability to $25,000.00.

[1} [2] Cadde Valley's first argnment is that the police
officers were immune from suit. Ark.Code Ann. § 21-9-301
(Supp,1999) provides that it is the “declared ... public policy
of the State of Arkangas that all ...
.. shall be tmwrune from lability and from suit for damages

municipal corporations

except to the extent that they may be covered by liability
insurance. No tort action shall lie against any such political
subdivision because of the acts of its agents and employees.”
{Empbasis added.) The immunity granted to municipalities
extends to the city's officials and employees when they
are being sued in their official capacities. Mafifews v
Mariin, 280 Ak, 345, 346, 638 S.W.2d 374, 375 (1983).
However, that same subchapter of the code also provides
that “[a]lL pelitical subdivisions shall carry Lability insurance
on their moior vehicles or shall become self-insurers,
individually or collectively, for their vehicles, or both, in the
minimum amounts prescribed in the Motor Vekicle Safety - |
Responsivility Act, § 27-19-101 et seq.” Ack.Code Ann. |
§ 21--9-303(a) (1996}, Under this section, “[t|he combined :
maxtmin liabtlity of local government employees ... and the

locat government employer inany action involving the use of

a motor vehicle within the scope of their emnployment shall be

the minimum amounts prescribed in the Motor Vehicle Safety

Responsibility Act....” Ark.Code Ann. § 21-9-303(b). The

minimum amount defined in that act is $25,600.00 per vehicle

insured. Ark.Code Ann. § 27-19-713(b)2) (Supp.1999).

[3] *209 Thus, a municipal corporation’s immunity for
negligent acts only begins where its insurance coverage
leaves off. Aninsiructive case is Cify of Little Rockv. Weber,
298 Ark. 382, 767 S.W.24 520 {1989). There, Weber was
injured when a Little Rock police officer, driving a ¢ity
police car with the lights flashing and siren running, ran a
red light and sfruck her vehicle. The city had moved for
summary judgment, which was denied, and Weber won a jury
verdict for $4,750.00. On appeal, the city argued thaf it was
absolutely immune from tort liability arising out of a city
policeman's negligent operation of an authorized emergency
vehicle. Weber, 293 Ark. at 383-84, 767 8 W.2d at 530,
This court rejected the city's rehiance on earlier cases which
held that immumity could be broached only when the public
employee breached a duty imposed on him by law in commeon
with all other people, as opposed to a situation in which
the negligeni conduct arose out of a duty peculidr to his

3. Government Warks. 2
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*%485 employment. The #eber court explained, stating the

Tollowing:

The city's reliznce on these cases is misplaced. The test
used previously in those cases allowed an fnjured party to
side step governmental immunity and seelc relief against
the employee when the duty the employee breached was
common o all people. It cannot be used by the city to create
* governmental immunity ot otherwise available, as where
a statule specifically provides that ail political subdivisions
shall carry liability insurance on [heir motor vehicles.

There is no indication i § 21-9-303 that the legislature
intended to distinguish in any manner the circumstances
to which it applied. In any event, we see no reagon why
a person injured by an emergency vehicle should be left
without a remedy while persons may seek redress againsta
municipality for its employees’ negligence in the operation
of all other vehicles.

Waber, 298 Auk, at 385, 767 S W.2d at 531 (emphasis added)..

[4] Although Weber is facmally distinguishable (there, the
police car was physically involved in the accident), the
pnderlying principle is the same. A city is net immune
to the extont that it has liability insurance, Here, Caddo
Valley stremiously urges that it was not the officers' neghigent
operation of their motor vehicles that caused the accident in
this case; rather, it says, it ‘was an exercise of discretion in
the performance of their offictal duties that led to the wreck.
However, fhe question of negligence is not so casily divisible

*210 from the question of discretion. In Weber, the officer
Thad also, for some reason, made a decision to turn on his lights
and sirens prior to his collision with Weber, and that decision,
as in the instant case, involved an exercise of discretion;
nonetheless, this court held that he was ot immune from
suit. In other words, once the officers here exercised their
discretion and roade the decision to pursue the stolen vehicle,
any actions taken subsequent to that decision were required
by law to be taken with ordinary care. AMT Civ.3d 911, which
was given in this case without objection, speaks to this very
question as follows:

The driver of an emergency vebicle
is relieved of the obligation to obey a
speed limit[, but {fhe existence of fhis
privilege does not relicve the driver of
an, emergency vehicle of the duty to

P e e e et
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exercise ordinary care for the safety of
others using the highway.

Tt was the officers’ failure to oxercise ordinary care, once
the decision lo pursue Sherman was made, that led te
the accident; therefore, to the extent of the city's lability
coverage, they are not immune from suit and may be found
liable for their negligence.

Caddo Valley argues that two cases from other jurisdictions
shonld control our decision here, However, both of those
cases are distinguishable. In the fust, Fhornton v. Shore, 233
Kan, 737, 666 P.24 655 (1983), the Kansas Supreme Court
held that an officer pursuing a flesing vehicle was immune
from suit on the basis of a Kansas statute, similar to Ark.Code
Ann. § 27-51-202 (Repl.1994), which relieves dnivers of
emergency vehicles of the responsibility to obey speed fimits,
However, in Thornton, there was no finding that the police
ofticer was driving negligently. Here, the trial court found
sufficient evidence of the officers’ negligence to place that
issue before the jury, In addition, the Kansas statute provides
that the emergency vehicle privilege does mot relisve the
driver of the daty to “drive with due regard for the safety of
all persons.” Kan. Stat. Ann, § 8-1506{d) {1982). The “due
regard” language was interpreted in Thornion {0 be some
degree of care less stringent than the standard of “ordinary
neghgence.” Thornton, 666 P.2d at 661, To the contrary,
Arkansas law, as applied by our court in Feber, requites an
ordinary-care standard. Thus, the logic of Tharnton does not
contro] the situation here.

**486 Nor do we find Caddo Valley's reliance ¢n the case
of Kelly v. City of Tulsa, 791 P.2d 826 (Okla.Ct.App.1990),
controlling. First, *211 we emphasize that, to the extent
that Kefly can be read to immunize an officer when he
or she is negligent during a hot pursuit, Arkansas law is
well settled, as discussed above, that such officers must
exercise ordinary care. In any event, the Kelly case differs
factually from the case at hand. There, the driver of the
tleeing vehicle lost control and swerved inta the plaintiff's car,
resulting in injury. Thus, in Kelly, it was siroply the police
officer's decision to initiate pursiit which was the basis of the
plaintiff's complaint, and the Oklahoma Supreme Cowrt found
that this was “not the consideration addressed by [Oklahoma's
emergency vehicle statute].” Kelfy, 791 P.2d at 828. In the
present case, however, the police officers continued to pursue
Shecman at a high rate of speed even after they knew that

[V
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Arkadelphia police officers were setling up a roadblock a
short distance down the highway. Arkadelphia police officer
Mike Smith testified that the there was only enough room
for a velicie traveling at a slow, safe rate of speed to pass
between the police vehicles making up the roadblock. In sumn,
the question here was whether the officers were negligent in
continuing the pursuit once they knew of conditions which
could create a danger to innocent bystanders. t was their
failure, once they knew of the roadblock, to exescise ordinary
care for the safety of others using the highway, that leads to
the conclusion that they were negligent.

51 6] [7} I8
argument, 7., that the officers were not negligent, and that
the trial court erred in refusiog to direct a verdict in its
favor on that point. Our standard of review of the deuial of
a motion for directed verdict is whether the jury's verdict
is supporfed hy substantial evidence, which is evidence
that goes beyend suspicion or conjecture and i3 sufficient
to compel a conclusion one way or the other. Guachita
Wilderness Inst. v. Mergen, 329 Ark 405, 947 §.W.2d 7380
(1997 {citing Sowthern Farm Burean Casualty Ins. . Allen,
326 Ark, 1023, 934 S.w.2d 527 (1996)). It is pot this
court’s province to try issues of fach; we simply review the
record for substantial evidence to support the jury's verdict.
Id. In determining whether there is substantial evidence we
view the evidence in the light most favorable to the party
against whom the motion is seught and give the evidence ifs
strongest probative force, /d. Stated apother way, if there is
any substantial evidence to support the verdict, we affirm the
toial court. Grendell v. Kiehl, 291 Atk 228, 723 5'W.2d 830
(1987}

9] (16} *212 Negligence is the failure to do something
which a reasonably careful person would do and a nepligent
act arises from a sitiation where an ordinarily prudent person '
in the same situation would foresee such an appreciable risk
afharm to others that he would not act or at least would act in
amore carefid manner. Mergen, 329 Ark, at412, 947 S, W.2d
af 784. While a party can estabiish negligence by direct or
circumstantial evidence, that party cannot rely on inferences
based on conjecture or speculation. ]

Once again, the evidence presented at the tral of this
case showed that the two Cadde Valley officers in pursuit
knew that a toadblock was being set up in Arkadelphia.
Officer Whittle stated that he was approximately 100 feet

behind the fleeing vehicle while the suspect was driving at
approximately 96 te 100 miles an hour. He was twice told by
his superior officer, Kelloms, to back off, This was Whittle's
first high-speed pursuit, and he had been given no training
oz instructions on “what factors to consider when pursuing a
high-speed pursuit.”

Sergeant ICefloms joined the pursuit after having told Officer
Whittle to back off. Testimony of Arkadelphia Police Cfficer
Jackie WoodaH revealed that the Caddo Valley officers were
only about four or five car lengths behind the stolen tack,
which **487 was being driven at an estimated 75 to 80 miles

This ieads us to Caddo Valley's secondn hour. On cross-examination, Woodall stated that il was

only a matter of seconds from the time he heard the radio
transmission telling Whitile to back off until the moment of
the colliston,

The foregoing is substantial evidence from which the jury
could have concluded, without resort to speculation or
conjecture, that the Caddo Valley officers were pursing the
suspect too closely at high speeds, and continued to do so after
they knew of the presence of the roadblock in Arkadelphia.
An ordinarily prudent person in the same siteation could have
foreseen an appreciable risk otham to others; thus, we hold
that there was sufficient evidence of neglipence (rom which
the fury could have reasonably fonnd the officers to be at least
partially or mintmally at fault tn the accident with George.

1] [z}
argues that the trial court erred in refusing to direct a verdict
in tts favor on the question of proximate causation and on the

Far its next two points on appeal, Caddo Valley

issue of whether *213 Patrick Sherman's actions constituied
an efficient intervening cause. Because these two issues are
so closely intertwined, we consider them together, Proximate
cense has been defined as “that which in a natural and
continuous sequence, unbroken by any efficient intervening
cause, produced the injury, and without which the result
would not have oceured.” Uwion Pac, R.R. Co. v. Sharp,
330 Adk. 174, 181, 952 8.W.2d 658, 662 (1997). Proximate
causation is usually an issue for the jury to decide, and when
there is evidence to establish a causal connection between
the negligence of the defendant and the damape, it is proper-
for the case fo go to the jury. [d [n other words, proximate
causation becomes a question of law only if reasonable minds
could not differ. J4,

ext* ® 2016 Thomson Reutsrs. No ciaim to origingl U.8. Government Worlks. 4
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an cfficient infervening cause, this question is “simply ...
whether the original act of negligence or an independent
infervening cause is the proximate cause of an injury. Like
any other question of proximale causation, fhe question
whether an act of omission 18 an intervening or concwnrent
cause is usually a gquestion for the jury.” Hifl Constr. Co,
v, Brgeg, 291 Arl. 382, 385, 725 S.W.2d 538, 540 (1987)
{quoting from Larson Machine v. Wallace, 268 Arle. 192, 600
S§.W.2d I (1980)). The Bragg court went on to say that the
“original act or omission is not eliminated as 2 proximate
cause by an miervening cause uniess the latter is of itself
sufficient to stand as the cause of the injury. The intervening
canse must be such that the Injury would not have been
suftered except for the act, conduct or effect of the infervening
agent totally independent of the acts of omission constituting
the primary negligence,” Brage, 291 Avk. at 385,725 8'W.2d
at 540 (f:mphasié added).

In this case, there was cvidence to establish a causal
connection between the actions of the police officers aud the
injuries to Joan George. But for their actions in continuing
to pursve Sherman, the jury could have reasonably found
that the accident likely would not have happened, The events
occurred in a natural and continuous sequence, thus making
the otficers' acts a proximate cause of George's injuries. In
short, the jury could have easily cencluded that the actions
of Sherman, white admiitedly an intervening cause, were
nof totally independent of the acts of negligence performed
by the Caddo Valley police officers. As already discussed,
the questions of proximate cause and the presence of an
intervening cause wete praper questions for the jury. As there
way sufficient *214 evidence from which the jury could
have found negligence, the trial court did not err in refusing

to direct a verdict on these two issues.

[15}] Cuaddo Valley's last argument is that the trial court
erred in finding it to be jointly and severally liable for the
$154,000,00 judgment rendered against it and Sherman. The
jury had assessed Sherman **488 to be ninety percent at
faulf in the accident, and Whittle and Kelloms fo each be
five percent at fault (making Caddo Valley's total Hability
ten percenf). At a posttrdal hearing on the form of the
judgment, the trial court ruled that Caddo Valley, like
any other cosporate enfity, could be jointly and severally
Yable. See Walton v. Tull, 234 Arc 882, 356 SW.2d 20
(1962) (when the combined negligence of all joint tortfeasors

® 7046 Thomecn Reulers. No o

On the issue of whether or not there was exceeds the nepligence of the plaintiff, cach fortfeasor is

jointly and severally liable for the plaintiff's damages aftex

~ they have been reduced in proportion to the degree of his

own negligence); see alvo AMI Civ.dd 2111, Following
Arkansas's law of joint and several liahility, if George could
not recover any of her loss from Shenman, she could lock
to Caddo Valley for satisfaction of the $150,000 judgment.
Even so, the court limited Caddo Vailey's total liability to
$25,000.00, the maximum liability of a local govermnment
employer in an action involvisg the use of a motor vehicle,
Ark.Code Ann. § 21-9-303(b). In its brief, Caddo Valley
argues that it is immune from suit and that there is no
exception to tort immunity which permits a plaintift to collect
mote than the amount actually owed by a local government.
Itowever, the city cites no authorty which cornpels such
a conclusion, and, therefore, we reject its argument. We
have stated on oceasions too numerous to count that we will
not reverse where the appellant has offered no convincing
argurent or authority and it is not apparent without further
research that the argument is well taken. See McCehee v,
Siate, 338 Arlc. 152, 992 S.W.2d 110 (1999).

116]
question. She argues that because there were (wo police

On cross-appeal, George presents us with a refated

vehicles 1nvolved in the accident, she shouid be able to
recover $50,000.00—twice the amount determined by the
trial court to be Cadde Valley's maximum lisbility, or
$25,000.00 for cach police car. The trial court interpreted
Atk Code Amn & 21-9-303 to read in terms of an
“accurrence” involving u city vehicle {or vehicles), rather
than applying the insurance requirements to each vehicle
involved in an accident. The tral court reads language
into § 21-9-303 that is not *215 there. Arkansas's motor
vehicle liability insurance statute plainty provides that a
yehicle owner's msurance policy must insure the policy-
holder “agaiust loss from the liability imposed by law for
damages arising ouf of the ownership, maintenance, or use
of the vehicle or vehicles ..., with respect io each vehicle
» for a minimum of §25,000.00. Ark.Code Ann. § 27-19—
713(b)(2) {emphasis added). Thus, because there were two
Caddo Valley vehicles involved in the accident, and each
officer was found five percent at fault, Caddo Valley, as a
joint tortfeasor, would be jointly and severally liable in the

- amount of $25,000.00 for each of the city's vehicles, George

therefore should recover $50,000.00 agamst Caddo Valley,
and the trial conrt erred in ruling otherwise.

11 to original U.S. Govermnment Woriks. 5
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For the foregoing reasons, the decisions of the court below

are affirmed on direct appeal and reversed on cross-appeal,

ARNOLD, C.J., not participaling.

THORNTON and SMITH, JT,, dissent.

RAY THORNTON, Jastice, dissenfing.

Irespectfully dissent. The rule in Arkansas has lang been that
local govemments are generally imunune from tort liability.
ArcCode Ann. § 21-9-301 (Repl.1996). However, his
anlimited immunity was modified in 1968 to permit recovery
for damages in Porish v. Pirts, 244 Ark. 1239, 429 8.W 2d 45
{1968), where the plaintiff was mjured when her vehicle was
struck as a result of negligence on the part of a city's garbage
truck driver. The Legislature's response to Parish was Act
165 0f 1969, which provided that all local governments “shall
be imrne from lisbility and suit, except to the extent that
they may be covered by liability insurance, for damages.”
fdd. This act also provided that all political subdivisions cary
Hability insurance **48% orbecome selfnsurers fo the legal
requirement of $25,000. Based on these enactments we have
allowed recovery for damages when a municipel vehicle is
involved in an accident. See Sturdivant v, City of Farmington,
255 Arl, 415, 500 S.W.2d 768 (1973},

"This is the first case in Arkansas presenting the issue whether
immunity from suit is waived when a municipal vebicle s
pursuing a suspect's vehicle in accordance with the officer's
duty under Ark.Code Ann. § 14-52-203 (Repl 1998).
Notwithstanding the duty to apprehend a fleeing suspect,
and the statutory autherization for an *216 emergency
vehicle to exceed speed limits under certain circumstances,
the majority's decision imposes Hability upon the City of
Caddo Valley for the actions of the cily's employees where
the cify's vehicles were not involved in the collision itself,

Paced with a similar issue, our neighboring courts in

Oklahoma and Kansas have determined that a city emergency
vehicle may not be held respopsible for an accident caused
by a fleeing suspect. In adopling their rule, these states
accepted the general tule expressed by New Jersey in Roll v,
Fimberman, 94 W1 Super, 530, 229 A.2d 281, cert. denied
50 NI, B4, 232 A.2d 147 (1967), and I agres that the views

of the New Jersey Superior Court are very perseasive. That
court stated;

The decisive issue in this case is
whether a pofice officer is Jiable for
damage caused by a vehicle operated
by a fleeing law violator who is
being pursued by the officer in the
performance of his duty. The precise
question has not been dealt with in any
of the reporied decistons in our State.
However, the majority view expressed
in other jurisdictions in stmilar cases
holds that the police officer is not
Hable.

Id (citations omitted).

The New fersey Superior Court opinion points out that;

When (Officer Martn
Timbernian violate the motor vehicle

observed

laws it became the officer's duty fo
apprehend hiro. When ke pursucd
Timberman the officer was exempt
from Ile was
performing his duty when Timberman,
in pross violatien of the motor vehicle

speed regulations.

laws, crashed imo plaintiffs car. To
arpue that the officer’s pursuit caused
Timberman to speed may be factually
true, but it does nof follow that the
officer iz liable af law for the results of
Timberman's negligent speed. Police
cannot be made insurers of the conduct
of the culprits they chase.

Id. (citations omitted). Similar analysis has been made by
many other jutisdictions. Contrary to the opinton issued today
by the majority, the general rule relative to the liability of
municipalities ir such circumstances is that a municipality
responsible for the conduct of a pehce officer is nevertheless
not liable for personal injuries, death, or properiy damage
intlicted by a vehicle being pursued by a police vehicle
where the police vehicle is only involved to the extent that
it ‘was being driven in pursuit of the fleeing vehicle which
actually causes the injury or damage complained of, See
#3217 Thoraton v. Shore, 233 Kan. 737, 666 P.2d 655 (1983).
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See e.g, Chambers v. ldeal Pure Milk Co., 245 5.W.2d
589 (Ky.Ct.App. 1952); Morris v. Combs’ Adm'r, 304 Ky.
- IB7, 200 S.W.2d 281 (Ct.App. 1947); Pagels v. City and
Commty of San Franciseo, 135 Cal.App.2d 152, 286 P2d
R77 (D.CLApp.1955);, Draper v. City of Los dngeles, 91
Cal App.2d 315,205 P.2d 46 (D.Ct. App.1949); United Stales
v. FMutching, 268 F2d 69, 83 ALLR.2d 447 (6 Cir.19359),
Wirubel v. State of New York, 11 Misc.2d 878, 174 N.Y.5.2d
687 (Ct. Claims 1958).

To extend the test of due care to include acts of flecing
motorsts whom an officer is attempting @ apprehend has
the effect of making the officer, and the municipality, the
insurer of the fleeing violator—or, in this case, the insurer
as well of the actions of another police departrent. As the
Kansas court noted in Tharnfon, supra, “who can say whether
the greater harm **498 would result from the imposition
or nenimposition of a duty upon munijcipalities to refrain
from pursuing a lawbreaker already engaged in reckless and
dangerons operation of 3 motor velicle on the public sireets?”

The reasoning underlying the rejection of lability 1n these
cases is twofoid: (1) “[ITt is the duiy of a police officer
to apprehend those whose reckless driving makes use of
the highway dangerous to others; (2) the proximate cause
of the accident is the reclkless driving of the pursued,
notwithstanding recognition of the tact that the police pursuit
contributed to the pursued's reckiess dnving” Thewmton,
supra, Here, the proximate cause of the accident also included
the actions of the Arkadelphia police in setting up the
roadblock (though they were not named as defendants in
the nnderiying complaint). The Caddo Valley ofticers were
enpaged in pursuit as tequired of them by statute, bui,

according to their own festimony, they had begun backing off
the pursuit for safety considerations, Our inquiry shounid be
whether the officer’s pursuit was so extreme of outrageous as
to pose a higher threat to public safety than that ordinarily
incident to a high-speed chase, | would hold that the actions
of the Caddo Valley officers, under this analysis, did not meet
the test of negligent conduct and that a directed verdict in
favor of Caddo Vailey should have been granted.

Lastly, even if the majority'is net mistaken in adopiing the
tule that the city becomes the msurer for a fleeing violator,
I cannot understand the reasoning leading to the majority's
decision that the *218 insurance policy limits should be
applied to both police cars. The trial judge had determined
that the real party in interest was the city of Caddo Vailey, and
there was absolutely no showing that the pursvit by two cars
rather than one caused the fleeing suspect to truvel any faster
or doive more recklessly. As the majority has determined that
liability is to be imposed, I would affirm the tdal court's
determmination that there was only one occumence. For the
sbove stated reasons, 1 respectfully dissent.

SMITH, I, joins in this dissent, bnt hecause he does not
believe any negligent acts of the officers caused the injurnies to
the plaintitt, he would not reach the issue of insurance liability
Himits.

Dissent.

All Citations

340 Ark. 203, 9 5. W.3d 481
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Yan(;]ey v. City of Hobart, 2011 WL 6813700 (2011)

2011 WL 6813700 (Ind.Super.) {Trial Order}
Superior Court of Indiana.
Lake County

Mildred H. YANCEY, as Personal Representative of The Estate of Cornell D. Yancey, deceased, Plaintiff,
V.

CITY OF HOBART, Hobart Police Department and Nicholas Wardrip, Defendant.

No. 45D020808CTo0224.
June 14, 2011.

Cause No. 45D10-1010-CT-00201

Judgment

John R. Pera, Judge.

This matter was submitted to Trial by Jury on June 6, 7, 8,9, 10 and 13, 2011. The Plaintiff, Mildred H. Yancey, as Personal
Representative of The Estate of Comell D, Yancey, appeared in person and with counsel, Brock P. Alvarado and David W.
Conover. The Defendants, City of Hobart, Hobart Police Department, and Defendant Nicholas Wardrip, who appeared in person,
appeared by counsel, John P. Bushemi and Jeremy J. Butler. Evidence was presented to the jury and arguments of counsel were
heard. After retiring to deliberate, the jury returned into open court with its verdict in favor of the Defendants, City of Hobart,
Hobart Police Department and Nicholas Wardrip. The Court now enters judgment on the verdict.

ITIS THEREFORE ORDERED, ADJUDGED AND DECREED that the Plaintift take nothing by way of her Complaint against
the Defendants. ‘ '

SO ORDERED this 14 day of June, 2011.
<<gignature>>

JOHN R. PERA, JUDGE

LAKE SUPERIOR COURT

CIVIL DIVISION, ROOM SIX
Distribution by the Court:

Brock P. Alvarado/David W. Conover

John P. Bushemi/Jeremy J. Butler

Dated: 6-14-11
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Yancey v. City of Hobait, 2011 WL 7070240 (2011)

2011 WL 7070240 {Ind.Super.) {Verdict and Settlement Summary)

Copyright (¢) 2015 Thomson Reuters/West
WEST'S JURY VERDICTS - INDIANA REPORTS

No Recovery After High Speed Police Chase Ends With Fatality
Superior Court of Indiana, Lake County.
Yancey v. City of Hobart

Type of Case:
Wrongful Death = Adult

Vehicle Negligence = Motor Vehicle v. Motor Vehicle
Vehicle Negligence - Emergeﬁcy Vehicle

Vehicle Negligence « Hot Pursuit

Vehicle Negligence » Excessive Speed

Vicarious Liability

Negligence-Other

Specific Liability: Police officer initiated and maintained high speed chase beyond his jurisdiction in a congested area, causing
pursued driver to sirike and kill bystander motorist

General Injury: Death

Jurisdiction:
State: Indiana
County: Lake

Related Court Troguments:
Plaintiff's complaint: 2008 WL §724770

Pretrial order: 2010 W1, 8230388
Plaintiff's brief on recovery of lost love, care and affection damnages: 2011 W, 6779885
Verdict form: 2011 WL 6779787

Judgment: 2011 WL 6813700
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‘Yancey v. City of Hobart, 2011 WL 7070240 {2011)

Case Name: Mildred H. Yancey, as personal representative of the estate of Cornell D.
Yancey, deceased v. City of Hobart, Hobart Police Department and Nichotas Wardrip

Docket/File Number: 45D02-0808-CT-00224
Verdict: Defendants, §6

Verdict Range: $0
Verdict Date: June 13, 2011

Judge:John R. Pera

Attorneys:

Plaintiff: Brock P. Alvarado, Robert D. Brown, David W, Conover and Kenneth I. Allen, Kenneth I, Allen & Associates,
Valparaiso, Ind.

Defendants: John P. Bushemi and Jeremy J. Butler, Burke, Costanza & Carberry, Merillville, Ind.; John P, Bushemi, Butler,
Hoeppuer, Wagner & Evans, Merrillville, Ind.; John P. Bushemi, Burke, Costanza & Cuppy, Merillville, Ind.

Trial Type: Jury

Experts:

Plaintiff: Paul Palunibo, police training, University of Illinois, Champaign, 1L

Defendants: Michael W. Reath, emergency vehicle operations, Indiana Law Enforcement Academy, Plainfield, Ind.; John E.
Cavanaugh, MD, MS, forensic pathologist, Lake County Coroner's Office, Crown Point, Ind.

Breazkdown ef Award:
56

Summary of Faets:

Nicholas Wardrip, a patrol officer with the city of [Tobart, Ind., reportedly drove an unmarked 2006 Ford Mustang police vehicle
south on Martin Luther King Drive on the afternoon of Jan, 29, 2007, and initiated pursuit of a reportedly stolen Chrysler
PT Cruiser. Wardrip allegedly proceeded at a high rate of high speed, eventually chasing the vehicle near the intersection of
northbound Harrison Street and 25th Avenue in Gary, Ind.

At the same time Comnell Yancey reportedly was driving his Cadillac east on 25th, passing through its intersection with Harrison
near ahish school. The Chrysler Wardrip was chasing reportedly crashed into the vehicte Comell was driving, allegedly causing
Comell to sustain njuries which led to his death.

Mildred Yancey, Cornell's mother and personal representative of her deceased son's estate, brought a lawsuit against the city of
flobart, the Hobart Police Department-and Wardrip in August 2008. The plaintiff alleged Wardrip was grossly negligent, and
the co-defendants vicariously liable, for initiating and maintaining a high speed chase beyond their jurisdiction, in a congested
residential area, in the proximity of school zones, and at or near the end of the school day when children were likely to be present.

Mildred alteged the defendants engaged in a high speed chase in violation of applicable rules, regulatiors, statutes, policies
andfor guidelines without justification or excuse; failed to immediately or timely terminate tite pursuit to safeguard pedestrians,
bystanders and motorists; and/or failed to use the same care and caution that reasonably prudent officers/police departments
would have exercised under the same or similar circumstances.

The plaintiff sought monetary damages for being deprived of the companionship, love, affectien, support and services that
Cormel had provided prior to the collision, plus medical, hospital, funeral, burial expenses and aftorney fees.
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The defendants contended in the pretrial order that Wardrip was not negligent in his pursuit of the Chrysler; Wardrip was
fulfilling his duty as a police officer to apprehend alleged offenders. They claimed the officer's aclions were reasonable as a
matter of law and as measured by the circumstances and information known at the time of the pursuit; and the danger created
to life and property by the driver of the reported stolen vehicle outweighed the danger created by comumencing or continuing
the pursuit.

The defendants also argued that because he engaged in a reasonable pursuit, Wardrip's conduct couid not, ag a matter of law,
be the proximate cause of Cornell's death. The plaintiff's recovery was barred, they said, because Cormell's death was caused by
the criminal actions of a party other than those sued, Cornell was contributorily negligent and the city and its police department
were not vicariously liable as a result of Wardrip's pursuit of the alleged stolen vehicle.

The case proceeded to a jury trial before Jadge John R. Pera.

Jurors returned a verdict June 13, 2011, in favor of the defendants. Judge Pera rendered judgment in accord with the verdict
June 14,

Court: Superior Court of Indiana, Lake County.
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