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INTRODUCTION 

When the General Assembly enacted the Ohio Public Records Act, R.C. 149.43 

(“the Act”), it codified, and strengthened, the long-standing common law right of access 

to governmental records held by Ohio citizens for decades. See Hon. Thomas J. Moyer, 

Interpreting Ohio’s Sunshine Laws: A Judicial Perspective, 59 N.Y.U. Ann. Surv. Am. L 247, 

248 (2003). The common law right was founded on a fundamental principle of 

American democratic government; the principle that “public records are the people’s 

records [and that] the officials in whose custody they happen to be are merely trustees 

for the people . . .” Dayton Newspapers, Inc. v. Dayton (“Dayton Newspapers”), 45 Ohio 

St.2d 107, 109, 341 N.E.2d 576, 577 (1976) (internal quotations omitted).  

Consistent with this principle, the Act creates a broad right of access to 

governmental records, qualified only by limited, and strictly construed, exceptions. 

State ex rel. Dann v. Taft, 109 Ohio St.3d 364, 368, 2006-Ohio-1825, 848 N.E.2d 472, 477. 

By preserving the broad right of access, and limiting exceptions, the Act minimizes the 

government’s discretion over how to classify its own records. In doing so, the Act also 

curtails the ability of the government to decide how transparent it wants to be. See 

Dayton Newspapers, 45 Ohio St.2d at 110, 341 N.E.2d 576. 

The dispute in this case arises out of Ohio State Highway Patrol (“OSHP”) 

records created by a camera mounted on the dashboard of two OSHP police cruisers 

(hereinafter “dash-cam”). The videos show the actions of two OSHP officers in a high-
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speed pursuit on I-71, and the eventual arrest of the motorist. The video is therefore a 

record of OSHP activities that form the core of its public mission, and the quintessential 

“public record” within the meaning of the Act.  

The issue this Court must decide is thus straightforward: are these particular 

records exempt under the Act? The answer is no, because the information on the videos 

does not fall squarely within one of Act’s enumerated exceptions. Moreover, the videos 

are the functional equivalent of a police incident report, which this Court has repeatedly 

held to be subject to immediate disclosure upon request. 

But the Court’s disposition of this case has far reaching implications, beyond 

establishing The Enquirer’s legal entitlement to the specific dash-cam videos at issue. 

Recent events throughout the country illustrate the value of prompt disclosure of 

unedited video and audio records of law enforcement activities to the public. Public 

access to such records spurs robust public debate about the relationship of law 

enforcement and the community. But perhaps more important, access promotes public 

confidence in law enforcement agencies by demonstrating the agency’s commitment to 

transparency. Thus, it necessarily follows that unjustified denials of public records 

requests erode public confidence.  

 This Court has only once had occasion to consider OSHP dash-cam videos, in 

State ex rel. Miller v. Ohio State Highway Patrol (“Miller”), 136 Ohio St.3d 350, 2013-Ohio-

3720, 995 N.E.2d 1175. The Court did not decide, however, whether the specific dash-
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cam video requested in that case was subject to disclosure, but held that such 

recordings were “public records,” unless exempt under the confidential law 

enforcement investigatory record exception.1 This case squarely presents the Court with 

the question whether the confidential law enforcement investigatory record exception 

invoked by OSHP applies to dash-cam video recordings of OSHP activities preceding 

an investigation, such as the highway pursuit and arrest involved here.  

 The Enquirer therefore requests that this court hold that police dash-cam videos 

of non-investigatory law enforcement activities are public records under the Act, and 

that they are never exempt under the confidential law enforcement investigatory 

records or trial preparation records exceptions. The Enquirer further requests that the 

Court award it its reasonable attorney’s fees in bringing this action. 

STATEMENT OF FACTS 

 Relator The Cincinnati Enquirer is a newspaper of general circulation in the 

greater Cincinnati metropolitan area. (Jt. Ex. A (“Agreed Statement of Facts”), ¶ 1.) The 

Ohio State Highway Patrol (“OSHP”) is a law enforcement agency, and a division of the 

Respondent the Ohio Department of Public Safety (“ODPS”). (Id. at ¶ 3.) Respondent 

John Born is the director of ODPS. (Id. at ¶ 4.) 

                                                 
1 On remand, the Court of Appeals for the Twelfth Appellate District held that 

the dash-cam video at issue was exempt under the confidential law enforcement 

investigatory records exception. State ex rel. Miller v. Ohio State Highway Patrol, 12th Dist. 

No. CA2012-05-034, Clermont County, 2014-Ohio-2244, 14 N.E.3d 396, 402-03, ¶ 29. The 

relator did not appeal that decision to this Court. 
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 At all times relevant to this action, OSHP officers regularly utilized police 

cruisers with so-called “dash-cams,” that is, video capture devices installed in the 

cruiser’s dashboard to record, inter alia, high speed pursuits and traffic stops. (Id. at ¶ 5.) 

On January 22, 2015, OSHP troopers Laura Harvey and Cristian Perrin 

participated in a high-speed pursuit on Interstate 71, which began in Warren County, 

Ohio shortly after 8:30 a.m., and terminated in Hamilton County, Ohio shortly after 9:00 

a.m. The suspect, Aaron Teofilo, was arrested at the conclusion of the pursuit, and 

charged with several felonies. (Id. at ¶ 6.) The dash-cams in both officers’ cruisers 

recorded their pursuit and the arrest of Teofilo (hereinafter “OSHP Videos”). (Id. at ¶ 7; 

Jt. Ex. F.) 

Trooper Harvey’s dash-cam video (“Harvey Video”) is the longest. (Jt. Ex. F.) It 

starts at 8:33:55 a.m. (00:00:00) and ends at 9:31:39 a.m. (00:57:42). The video portion 

contains images of the highway pursuit of Mr. Teofilo,2 his apprehension,3 and events 

following his arrest.4 The audio from the Harvey Video includes, among other things, 

police radio chatter, the apprehending officers’ orders to Teofilo before arresting him, 

Trooper Harvey’s questioning of Mr. Teofilo, and Teofilo’s responses.  

Trooper Perrin’s dash-cam video (“Perrin Video”) begins at 8:35:39(00:57:44) and 

ends at 9:21:49(1:43:04). (Jt. Ex. F.) The video portion contains images of: Trooper Perrin 

                                                 
2 8:33:55(00:00:00) through 8:51:02(00:17:07). 
3 8:51:03(00:17:08) through 8:52:35(00:18:39). 
4
 8:52:36(00:18:40) through 9:31:39(00:57:42). 
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driving on the highway, accelerating to join the pursuit, and then waiting on the side of 

I-71 for Teofilo to pass;5 and the pursuit.6 Because of the positioning of Trooper Perrin’s 

cruiser before Teofilo’s apprehension, and after, the rest of his dash-cam video does not 

show images of Teofilo’s apprehension or other events. The audio portion from the 

Perrin Video includes police radio chatter, the apprehending officers’ orders to Teofilo 

before his apprehension, discussion between Troopers Harvey and Perrin, and a brief 

conversation with a passing civilian. His audio does not appear to pick up any of 

Trooper Harvey’s questioning of Teofilo, or his responses. There is also third video 

OSHP produced, which begins at 8:35:39(1:43:55). This video shows images of an empty 

seat during the pursuit, in what appears to be Trooper Perrin’s police vehicle (as it 

terminates at the same time (9:21:49)). 

 At some point after Teofilo’s arrest, troopers Harvey and Perrin copied the 

recorded video from their respective cruiser dash-cams onto compact discs. (Jt. Ex. A, at 

¶ 8.) Trooper Harvey also prepared a written incident report about the pursuit at some 

point after Teofilo’s arrest. (Id. at ¶ 8; Relator’s Ex. 3, at 4-5.) 

 OSHP is responsible for maintaining, and does maintain, dash-cam recordings 

created by OSHP troopers. (Jt. Ex. A, at ¶ 9.) It also promulgates policies governing the 

use of dash-cams and recordings resulting from their use. (Id. at ¶ 10; Jt. Ex. B.) OSHP 

                                                 
5
 8:35:39(00:57:44) through 8:41:19(1:03:22). 

6
 8:41:20(1:03:23) through 8:51:07(1:13:11). 



6 

also maintains a Web site on which it posts dash-cam recordings. (Relator’s Ex. 3, at 3 

(Interrogatory No. 5).) 

 On January 29, 2015, Enquirer reporter Keith BieryGolick sent an email to 

Bradley Shaw, an employee of the OSHP, requesting a copy of “the dashboard camera 

video, incident/arrest report, and any 911 radio communications from a chase on 

Interstate 71 that started in Warren County before proceeding into Hamilton County on 

Jan. 22” (hereinafter “Records Request”). (Jt. Ex. A, at ¶ 11.)  

Mr. Shaw’s response was simply: “The prosecutor has asked that we don’t 

release the video at this time. Thanks[.]”7 (Jt. Ex. C, at 2.) Mr. BieryGolick asked Mr. 

Shaw for clarification regarding the basis for OSHP’s denial of the Records Request, and 

Mr. Shaw wrote “Confidential Law Enforcement Investigation Records ORC 

149.43(A)(1)(h) and ORC 149.43(A)(2).” (Id.) 

 On February 11, 2015, Eric S. Richmond, Assistant Public Records Manager for 

the ODPS, provided copies of the entire arrest/incident report and the 911 radio 

communications, but not the dash-cam recordings. Mr. Richmond stated that the dash-

cam video recordings were “a part of an open criminal case that pertains to a law 

enforcement matter of criminal, quasi-criminal, civil, or administrative nature and 

whose release would create a high probability of disclosure of specific investigatory 

work product.” (Jt. Ex. D.) 

                                                 
7 Mr. Shaw failed to cite legal authority (statutory or otherwise) for denying the 

request. 
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 Relator filed this action on March 9, 2015. Aaron Teofilo later entered a guilty 

plea in a criminal prosecution relating to the I-71 pursuit. On May 1, 2015 ODPS 

provided copies of the requested dash-cam recordings to Mr. BieryGolick on a single 

compact disc. 

ARGUMENT 

Proposition of Law No. I 

Mandamus is the appropriate remedy to compel compliance with 

R.C. 149.43, and a relator need not establish the lack of an 

adequate remedy at law to establish entitlement to the writ. 

 

 “Mandamus is the appropriate remedy to compel compliance with R.C. 149.43, 

Ohio’s Public Records Act.” State ex rel. ACLU of Ohio v. Cuyahoga County Bd. of Comm’rs, 

128 Ohio St.3d 256, 261, 2011-Ohio-625, 943 N.E.2d 553, 560 (internal quotations 

omitted). To establish entitlement to a writ of mandamus, a relator must establish, by 

clear and convincing evidence: “[1] a clear legal right to the requested relief, [2] a 

corresponding clear legal duty on the part of respondents, and [3] the lack of an 

adequate remedy in the ordinary course of the law.” Id. at 260. A relator need not 

establish the third element in an action to enforce R.C. 149.43. Id. at 261. 

 R.C. 149.43(B)(1) provides “[u]pon request . . . all public records responsive to the 

request shall be promptly prepared and made available for inspection to any person at 

all reasonable times during regular hours.” It further states that “[i]f a public record 

contains information that is exempt from the duty to permit public inspection or to copy 
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the public record, the public office or the person responsible for the public record shall 

make available all of the information within the public record that is not exempt.” Id. 

Respondent clearly failed to make the OSHP Videos available to The Enquirer for 

inspection promptly in response to its Records Request. Thus, if the OSHP Videos were 

“public records” when The Enquirer made its Records Request, a writ of mandamus is 

appropriate. 

Proposition of Law No. II 

An OSHP dash-cam video recording of an OSHP trooper’s 

pursuit of a motorist is a public record under R.C. 149.43, unless 

otherwise exempt. 

 The Act defines “public record” as “any record that is kept by any public office.” 

R.C. 149.43(A)(1). The term “record” means "any document, device, or item, regardless 

of physical form or characteristic, created or received by or coming under the 

jurisdiction of any public office of the state or its political subdivisions, which serves to 

document the organization, functions, policies, decisions, procedures, operations, or 

other activities of the office." R.C. 149.011(G).  

Consistent with the General Assembly’s intent to “effectuate broad access to 

records,” this Court has held that the term “records” encompasses “almost all 

documents memorializing the activities of a public office,” unless exempt. Kish v. City of 

Akron, 109 Ohio St.3d 162, 2006-Ohio-1244, 846 N.E.2d 811, ¶ 20. Law enforcement 

agencies are public offices within the meaning of the Act. See Bardwell v. Rocky River 

Police Dep’t, 8th Dist. No. 91022, 2009-Ohio-727, 2009 Ohio App. LEXIS 609, ¶ 54 (“It is 
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undisputed that a police department is a public office.”) Thus, OSHP’s “records” are 

“public records,” unless otherwise exempt.  

An OSHP dash-cam recording—irrespective of content—meets the statutory 

definition of “public record,” since it is an “item . . . created . . . by . . . [a] public office . . 

. which serves to document activities of the office.” Additionally, the Miller Court held 

that a request for “any and all video and audio records” from an OSHP trooper’s police 

cruiser created during a specified period was “a public-records request” sufficient to 

shift the burden to the OSHP to show that an exception justifying denial of the request 

applied. Miller, 136 Ohio St.3d 350, 2013-Ohio-3720, 995 N.E.2d 1175, at ¶¶ 19-22. 

 Here, the OSHP Videos document the pursuit of a motorist by two OSHP 

troopers, and their subsequent arrest of the motorist. As the records clearly constitute 

“public records” under the Act, the burden fell upon OSHP to establish the applicability 

of an exception to disclosure. State ex rel. Cincinnati Enquirer v. Dupuis, 98 Ohio St.3d 

126, 2002-Ohio-7041, 781 N.E.2d 163, 167, ¶ 16.  

 In its second response8 denying The Enquirer’s Records Request, ODPS cited the 

CLEIR exception, R.C. 149.43(A)(1)(h), contending that release of the OSHP Videos 

would “create a high probability of disclosure of specific investigatory work product.” 

ODPS has not cited any other exception as justification for withholding the records. 

                                                 
8
 OSHP’s first response to Mr. BieryGolick’s Records Request facially violated 

R.C. 149.43(B)(3), as Mr. Shaw failed to cite legal authority (statutory or otherwise) for 

denying his request. 



10 

Nevertheless, the inapplicability of another commonly cited exception used by law 

enforcement agencies, the trial preparation records (“TPR”) exception, R.C. 

149.43(A)(1)(g), is also addressed. See R.C. 149.43(B)(3) (permitting public office to rely 

upon reasons and legal authorities beyond those provided in response to request in 

mandamus action to enforce act). 

Proposition of Law No. III 

An OSHP dash-cam video recording of an OSHP trooper’s 

pursuit of a motorist is not exempt from the definition of “public 

record” as a confidential law enforcement investigatory record, 

R.C. 149.43(A)(1)(h), or trial preparation record, R.C. 149.43 

(A)(1)(g). 

 This Court construes the exceptions to the definition of “public record” set out in 

R.C. 149.43(1)(a) through (cc) strictly, and against the public-records custodian. Miller, 

136 Ohio St. 3d 350, 2013-Ohio-3720, 995 N.E.2d 1175, at ¶ 23. Thus, to establish the 

applicability of an exception, the records custodian must prove that the subject record 

“falls squarely” within that exception. State ex rel. Cincinnati Enquirer v. Jones-Kelley, 118 

Ohio St.3d 81, 2008-Ohio-1770, 886 N.E.2d 206, ¶ 10. 

A. A dash-cam video of an OSHP pursuit of a motorist, 

and the motorist’s subsequent arrest, does not constitute a 

confidential law enforcement investigatory record under the 

Act. 

 

 The CLEIR exception excludes from the definition of “public record”: 

any record that pertains to a law enforcement matter of a criminal, quasi-

criminal, civil, or administrative nature, but only to the extent that the 

release of the record would create a high probability of disclosure of any 

of the following: 
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(a) The identity of a suspect who has not been charged with the offense to 

which the record pertains, or of an information source or witness to whom 

confidentiality has been reasonably promised; 

 

(b) Information provided by an information source or witness to whom 

confidentiality has been reasonably promised, which information would 

reasonably tend to disclose the source’s or witness’s identity; 

 

(c) Specific confidential investigatory techniques or procedures or specific 

investigatory work product; 

 

(d) Information that would endanger the life or physical safety of law 

enforcement personnel, a crime victim, a witness, or a confidential 

information source. 

 

R.C. 149.43(A)(2). 

 

The CLEIR exception is a product of the Court’s 1978 decision in Wooster 

Republican Printing Co. v. Wooster (“Wooster”), 56 Ohio St.2d 126, 383 N.E.2d 124 (1978). 

In that case, the Court held that “[p]olice and other law enforcement investigatory 

records are not subject to the compulsory disclosure provisions of R.C. 149.43,” in an 

attempt to reconcile the provisions of the newly enacted Privacy Act, R.C. Chapter 1347 

and R.C. 149.43. Wooster, 56 Ohio St.2d 126, 383 N.E.2d 124 (paragraph 4 of the 

syllabus). 

 Shortly after the Wooster decision, the General Assembly amended R.C. 149.43 

“to expressly state that law enforcement investigatory records were, subject only to 

narrow exceptions, within the compulsory disclosure provisions of R.C. 149.43 (138 

Ohio Laws, Part I, 245-246).” See State ex rel. Nat’l Broad. Co. v. City of Cleveland (“Nat’l 
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Broad.”), 38 Ohio St. 3d 79, 81, 526 N.E.2d 786 (1988). With this amendment, the General 

Assembly intended to reverse the result in Wooster, and “to subject law enforcement 

investigatory records to disclosure under the public records law.” Nat’l Broad., 38 Ohio 

St.3d 79 at 82, 526 N.E.2d 786. Although the General Assembly has amended the Act 

many times since the Court’s 1988 National Broadcasting decision, it has not altered the 

CLEIR exception definition construed by that Court. Compare R.C. 149.43(A)(2) and 

Nat’l Broad., 38 Ohio St.3d at 82, 526 N.E.2d 786. See also H.R. 152, 120th Gen. Assem., 

1993-94 Reg. Sess. (Ohio 1993) (text of 1993 amendment to 149.43).   

 Based on the CLEIR definition provided in R.C. 149.43(A)(2), this Court 

developed a two-part test for evaluating whether the CLEIR exception applies. The test 

asks: 

First, is the record a confidential law enforcement record? Second, would 

release of the record create a high probability of disclosure of any one of 

the four kinds of information specified in R.C. 149.43(A)(2)? 

 

Miller, 136 Ohio St.3d 350, 2013-Ohio-3720, 995 N.E.2d 1175, at ¶ 25 (internal quotations 

omitted).  

But if the confidential law enforcement record at issue is not “investigatory” in 

nature, CLEIR—and the two-part test—has no application, regardless of whether 

release would disclose the types of information specified in R.C. 149.43(A)(2). The Court 

made this clear in State ex rel. Beacon Journal Publ’g Co. v. Maurer (“Maurer”), 91 Ohio 

St.3d 54, 56-57, 741 N.E.2d 511 (2001).  
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In Maurer, the Court considered whether a police report for an officer-involved 

shooting was exempt from disclosure under the CLEIR exception. The report at issue 

was extensive, containing “four typed transcripts of taped statements of law 

enforcement officers” and “[w]ritten statements by other witnesses.” While the actual 

form report was two pages in length, the report with the officer and witness statements 

totaled thirty-five pages. Id. at 54, 741 N.E.2d 511. 

The Court held that the entire thirty-five page report was a public record, and 

not exempt under the CLEIR exception. Although the Court took note of its two-part 

CLEIR test, it did not apply the test to the report. Instead, the Court held that the 

incident reports at issue were public records because they were not part of an 

investigation into the officer-involved shooting. Id. at 56, 741 N.E.2d 511 (“incident 

reports initiate the criminal investigations but are not part of the investigation”). 

Resolving any doubt about the meaning of its decision, the Court explained that it was 

ruling this way “despite the risk that the report may disclose the identity of an 

uncharged suspect.” Id. at 57.  

Maurer thus stands for the proposition that a law enforcement record created 

before the start of an investigation is never exempt under CLEIR. It also clarifies that—

as a matter of law—the incident report in all cases is created before the investigation 

commences because it is that record which initiates the investigation. By definition, 

therefore, the incident report is not part of the investigation. Moreover, “[r]ecords even 
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further removed from the initiation of the criminal investigation than the form reports 

themselves, such as 9-1-1 recordings, are also public records.” Miller, 136 Ohio St.3d 350, 

2013-Ohio-3720, 995 N.E.2d 1175, ¶ 26 (internal quotations omitted). 

1. The OSHP Videos are not investigatory records because they 

preceded the initiation of the criminal investigation, and thus, the 

CLEIR exception cannot apply as a matter of law. 

 

 The OSHP Videos recorded objective facts, in this case, images of the highway 

pursuit of a motorist. OSHP officers are “expected” to use their dash-cams to “record 

traffic stops, pursuits, and other public contacts occurring within the operating range of 

the camera.” (Jt. Ex. B at 2.) Consistent with OSHP’s policies limiting their officers’ 

discretion in the use of dash-cams, the troopers’ dash-cams in this case were 

automatically activated at the same time the troopers activated their emergency lights. 

Indeed, when an OSHP officer exercises discretion to not activate his or her dash-

cam, the officer “must be prepared to articulate his/her reasoning, and in the case of 

temporary suspension of a recording, the officer should declare on the record the reason 

for suspension prior to deactivation.” (Id.)  The clear expectation is that the dash-cams 

are activated as a matter of course when the emergency lights are turned on. 

Respondents nevertheless contend that the OSHP Videos are “investigatory” 

records. Their argument lacks merit for several reasons. 

 First, the images shown on the OSHP Videos are those of a public, high-speed 

pursuit of a speeding motorist on a heavily trafficked interstate. They are images of an 



15 

incident in progress, and OSHP’s emergency response to that incident. Although the 

images captured may have ultimately been useful to a subsequent investigation or 

criminal prosecution, the troopers did not make the OSHP Videos during an 

“investigation.”9 To argue otherwise is to suggest that every high-speed pursuit of a 

motorist is an investigation, which would render the term “investigatory,” as used in 

the exception, meaningless. Indeed, under OSHP’s own policy, OSP-200.06(C) the 

pursuit was an “emergency response,” which it defines as “the response to a situation 

in which the physical safety and well-being of a person is directly jeopardized.” (Jt. Ex. 

B, at 22, Appx. A-36.) 

 Second, the troopers’ dash-cams started recording automatically when they 

activated their emergency lights, with a one-minute pre-record. OSHP policy OSP-

103.22(B)(1)(c) provides that “[i]n vehicles equipped with digital camera/DVR 

combinations, the DVR is programmed to automatically start recording, including a 

one-minute pre-record, whenever the emergency lights and/or siren are activated.” (Jt. 

Ex. B-2, Appx. A-16 (emphasis added).) Thus, it is not a trooper’s need to investigate 

that triggers the dash-cam recording, but rather, the trooper’s need to use emergency 

lights or sirens.  

                                                 
9 Indeed, Trooper Harvey testified that her probable cause for signaling Mr. 

Teofilo to stop was a missing rear license plate, which did not warrant an investigation. 

(Resp.’s Ex. A, ¶ 4.) She did not know that Mr. Teofilo would commit a felony, or that 

he did, until after the crime occurred. 
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 Last, the “Initial Incident Report” Trooper Harvey prepared following Teofilo’s 

arrest details information shown in her video. (See Relator’s Ex. 3, at 4-5.) Moreover, she 

completed the incident report after the OSHP Videos came into existence. Maurer 

established the rule that incident reports initiate investigations, but are not part of the 

investigations they initiate. It would be a strange result indeed if the OSHP Videos—

created before the non-investigatory incident report—were found to be “investigatory” 

for purposes of CLEIR. Moreover, such a result would blur the line of demarcation 

establishing when an investigation, for purposes of CLEIR, begins. Blurring the Maurer 

rule would inevitably result in more public official discretion in classifying records, 

more litigation, and less government transparency.10  

OSHP’s current public records policy governing its self-generated videos 

demonstrates the legitimacy of this concern. OSP-103.22(F) provides: 

F.  USE OF RECORDINGS FOR PURPOSES OTHER THAN 

EVIDENCE – Videos generated by the Division (other than those of an 

evidentiary nature) which are being retained in accordance with the 30-day 

provision are subject to public record law and Ohio Department of Public 

Safety policy OSP-400.04. 

 

(Jt. Ex. B-5, Appx. A-19 (emphasis added).) Subsection E(3) of the same policy states: 

[E] 3.  Viewing – Display of evidentiary recording contents shall be 

limited to Division employees and those specifically designated by the 

prosecutor. Display and/or duplication of video regarded as evidence 

                                                 
10

 The importance of protecting laws affording broad public access to law 

enforcement records has been brought to the forefront of national debate by the tragic 

killing of Laquan McDonald in October 2014. See, e.g., 161 Cong. Rec. H8436 (Nov. 30, 

2015) (statements of Rep. Kelly, Rep. Jeffries, and Rep. Jackson Lee).  
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shall be limited to Division employees, those specifically designated by 

the prosecutor, or a person authorized under court order. 

 

(Jt. Ex. B-5, Appx. A-19 (emphasis added).) Thus, OSHP’s written policy appears to be 

that it will deny all public records requests for records that are “of an evidentiary 

nature.” (See also Jt. Ex. B, Appx. A-23 (OSHP Policy No. OSP-403.22(B)(1) provides: 

“Direct all media requests for in-car video segments, except prosecutorial work 

product, to the Office of Superintendent, Public Information Unit, for processing.”).) 

 But the issue whether a record is “of an evidentiary nature” is irrelevant to 

whether the record is subject to disclosure under the Act. Not only is there no 

“evidence” exception in the Act, this Court held nearly twenty years ago that “[o]nce 

clothed with the public records cloak, the records cannot be defrocked of their status.” 

State ex rel. Cincinnati Enquirer v. Hamilton County, 75 Ohio St.3d 374, 378, 662 N.E.2d 334 

(1996). Thus, the mere fact that an OSHP officer, or prosecutor, later determines that a 

particular recording made by OSHP is “of an evidentiary nature” cannot make the 

record exempt. Cf. State ex rel. Cincinnati Enquirer v. Sage (“Sage”), 142 Ohio St.3d 392, 

2015-Ohio-974, 31 N.E.3d 616, ¶ 25 (fact that 9-1-1 callback recording contained 

prejudicial information, alone, was insufficient for Court to conclude that release would 

violate federal law as violation of criminal defendant’s Sixth Amendment right to fair 

trial). 

The status of the OSHP Videos is clear under Maurer. They were created before 

Trooper Harvey wrote her incident report, and are therefore non-investigatory records 
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as a matter of law. This is so regardless of what information the release of the OSHP 

Videos might reveal. To maintain the common sense, bright-line rule Maurer 

established, the inquiry should end there. 

2. Even assuming that the OSHP Videos are “investigatory” 

records for purposes of CLEIR, release would not have created a 

high probability of disclosure of one of the four kinds of 

information specified in R.C. 149.43(A)(2). 

 

 Even assuming that the OSHP Videos could be classified as law enforcement 

investigatory records under the Act and Maurer, their release posed no risk of disclosing 

the types of confidential information specified in R.C. 149.43(A)(2)(a)-(d). Subsection (a) 

(uncharged suspect) has no application since the grand jury indicted Mr. Teofilo with 

crimes pertaining to the OSHP Videos on February 23, 2015, six days before The 

Enquirer made its request. (Respondent’s Ex. C, at pg. 13 (“Grand Jury was set on 

2/20/15 – Indictment was filed on 2/23/15”).) The inapplicability of subsections (b) and 

(d) are self-evident. Consequently, OSHP has thus far relied solely on the “[s]pecific 

confidential investigatory techniques or procedures or specific investigatory work 

product” category, which is subsection (c).  

First, the OSHP Videos reveal no investigatory techniques of the OSHP, and 

OSHP does not contend otherwise. A high-speed pursuit of a motorist is not an 

investigation. It thus follows that releasing a video of a pursuit could not reveal specific 

confidential investigatory techniques. 
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Furthermore, the OSHP regularly posts dash-cam videos on its web site, 

www.statepatrol.ohio.gov. (Relator’s Ex. 3, at 3 (Interrogatory No. 5).) Such content 

belies any argument that OSHP deems its pursuit tactics to be “confidential” in nature, 

or that disclosing such videos poses a risk of disclosing OSHP’s confidential 

investigatory techniques. Indeed, OSHP publishes pursuit tactics in OSHP policy no. 

OSP-203.20. (Jt. Ex. B, at 34, Appx. A-46.) 

Likewise, the OSHP Videos do not contain any of the troopers’ “specific 

investigatory work product.” The term “specific investigatory work product” means 

“notes, working papers, memoranda, or similar materials prepared by law-enforcement 

officials in anticipation of litigation.” Sage, 142 Ohio St.3d 392, 2015-Ohio-974, 31 N.E.3d 

616, ¶ 18 (citing State ex rel. Steckman v. Jackson (“Steckman”), 70 Ohio St.3d 420, 434, 639 

N.E.2d 83 (1994)). And particularly pertinent here, “[t]he work product exception does 

not include ongoing routine offense and incident reports, including, but not limited to, 

records relating to a charge of driving under the influence and records containing the 

results of intoxilyzer tests.” Steckman, 70 Ohio St.3d at 435, 639 N.E.2d 83, 94. 

To start, the OSHP Videos were not “prepared” by the troopers. They were 

created automatically when the troopers turned on their emergency lights. (Relator’s 

Ex. 2, at 2 (Interrogatory No. 1).) The lack of any affirmative action on the troopers’ 

parts and lack of discretion alone forecloses a finding that they “prepared” the videos in 

anticipation of litigation. To argue otherwise is to contend that an OSHP trooper 
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anticipates litigation every time he or she activates the emergency lights or sirens on an 

equipped cruiser. Indeed, Trooper Harvey activated her lights to signal Mr. Harvey to 

stop, not to prepare for litigation over a citation for a missing license plate. She could 

not know when she activated her lights that Mr. Teofilo would commit a felony by 

failing to stop. 

Furthermore, the exception for work product exists to protect the thoughts and 

mental impressions of a law enforcement officer engaged in an investigation. As the 

Steckman Court explained: 

If the product of such work is to be available merely upon demand, then 

there is a very real probability that certain information will remain 

unrecorded, witnesses’ names will not be catalogued and other 

memoranda will be absent from the ‘official’ files. 

 

70 Ohio St.3d at 434, 639 N.E.2d 83. 

 

 The OSHP Videos involved here do not implicate those concerns. The videos do 

not reveal the status of an investigation, for instance, the progress a detective has made 

in piecing a case together. Nor do they reveal an investigator’s theories or impressions 

that could compromise an investigation if disclosed to the public. On the other hand, 

the videos are more akin to “records relating to a charge of drunk driving” or 

“intoxilyzer tests”; records which support the state’s decision to bring criminal charges, 

rather than records of an investigator’s post-commission inquiry to compile evidence to 

support those charges. Accordingly, for these reasons, OSHP cannot meet its burden of 

show that the OSHP Videos fall squarely within the CLEIR exception. 
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 Additionally, it is worth noting that even if the videos could be considered 

“investigatory” records, and some portions of the video constituted “work product,” 

OSHP was obligated to redact those exempt portions of the video and produce the rest. 

R.C. 149.43(B)(1). 

Respondent will likely rely upon the reasoning of the Court of Appeals for the 

Twelfth Appellate District’s decision in Miller after remand, where the court held that 

OSHP traffic stop records, including a dash-cam video, were exempt under CLEIR 

because disclosure would reveal specific investigatory work product. State ex rel. Miller 

v. Ohio State Highway Patrol (“Miller II”), 12th Dist. No. CA2012-05-034, Clermont 

County, 2014-Ohio-2244, 14 N.E.3d 396, ¶ 29. The court based its decision on the fact 

that the dash-cam captured the trooper’s “specific assessment of whether he had 

probable cause to arrest [the driver] for OVI.” Id. at ¶ 24. It further held that “there was 

no doubt that the video depiction was intended to be used by Trooper Westhoven to 

justify his probably cause determination, and by the state to support the impending 

criminal case against [the driver].” The Twelfth District’s reasoning is not persuasive, 

and this Court should not adopt it, for at least two reasons. 

First, the video was clearly a record “relating to a charge of drunk driving.” 

Indeed, the video captured a field sobriety test, which is conceptually identical to the 

“intoxilyzer test” included in the types of records the Steckman Court identified as non-

exempt records. Miller II, 2014-Ohio-2244, at ¶ 23. Thus, under Steckman, the video of the 



22 

traffic stop was subject to immediate release. 70 Ohio St.3d at 435, 639 N.E.2d 83, 94. The 

fact that the video may have supported a probable cause determination, or was 

evidence in a criminal case, is irrelevant.  

Moreover, in distinguishing Steckman, the Twelfth District offered nothing more 

than a cursory reference to changes in the way law enforcement officers investigate 

crimes. But the Miller II Court ignored that fact that the Steckman Court was merely 

approving of the holding of this Court in State ex rel. MADD v. Gosser, in which the 

Court held that a number of records relating to impaired driving arrests, including 

breath test results, were public records under the Act. 20 Ohio St.3d 30, 34, 485 N.E.2d 

706, 710 (1985). See also State ex rel. Outlet Commc’ns v. Lancaster Police Dep’t, 38 Ohio 

St.3d 324, 528 N.E.2d 175 (1988) (“in State, ex rel. Mothers Against Drunk 

Drivers, v. Gosser (1985), 20 Ohio St. 3d 30, 20 OBR 279, 485 N.E. 2d 706, wherein we 

held records of intoxilyzer test results are public records which, absent any specific 

statutory exclusion, must be made available for public inspection”). 

Second, the Twelfth District also found that the “impaired driver report” 

prepared by the trooper was exempt under the CLEIR exception. Miller II, 2014-Ohio-

2244, ¶ 27-30. That report is the equivalent of an incident report, which is never exempt 

from disclosure under CLEIR. See Maurer, 91 Ohio St.3d at 56-57, 741 N.E.2d 511. The 

Twelfth District did not, however, attempt to distinguish the Court’s 2006 Maurer 

decision, which involved a much more detailed report of an officer-involved shooting. 
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Nevertheless, the Twelfth District’s Miller II decision is distinguishable. The 

dash-cam in that case contained information of an officer conducting a field sobriety 

test to determine whether a crime had been committed. The Twelfth District relied on 

its characterization of this test as “investigatory work product” to reach its conclusion. 

In contrast, the OSHP Videos here merely show the officers pursuing a suspect and 

arresting him. They do now show the troopers conducting any sort of test to determine 

whether he committed a crime. 

B. A dash-cam video of an OSHP pursuit of a motorist, 

and the motorist’s subsequent arrest, does not constitute a trial 

preparation record under the Act. 

 

 OSHP did not cite the TPR exception, R.C. 149.43(g), as a ground for denying The 

Enquirer’s request for the OSHP Videos. And indeed, it is plainly inapplicable. 

 The Act defines “trial preparation record” as “any record that contains 

information that is specifically compiled in reasonable anticipation of, or in defense of, a 

civil or criminal action or proceeding, including the independent thought processes and 

personal trial preparation of an attorney.” R.C. 149.43(4). The Court reiterated in Sage 

that “when an investigation has multiple purposes, the records of that investigation 

cannot be said to be trial preparation records.” Sage, 142 Ohio St.3d 392, 2015-Ohio-974, 

31 N.E.3d 616, ¶ 14 (internal quotations omitted). And “[e]ven general fact-finding 

investigations do not produce trial-preparation records.” Id. 
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 Here, as in Sage, the trooper’s pursuit—even if it could be characterized as an 

investigation—had a dual purpose. The most obvious purpose—as made clear by the 

videos themselves—was to put an end to the high-speed pursuit taking place on a 

crowded interstate. Thus, for this reason, the OSHP Videos are not exempt under the 

TPR exception.   

 Additionally, the OSHP Videos were not specifically compiled in anticipation of 

litigation. Instead, they were created because the troopers’ activated their emergency 

lights.  

 Accordingly, for these reasons, OSHP cannot meet its burden of show that the 

OSHP Videos fall squarely within the TPR exception. 

Proposition of Law No. IV 

The Court should award The Enquirer its reasonable attorney’s 

fees under R.C. 149.43(C)(2). 

 

The criteria for an award of attorney’s fees is set forth in R.C. 149.43(C)(2). Under 

that subsection, “the court may award reasonable attorney’s fees subject to reduction as 

described in division (C)(2)(c).” A court may make a reduction to fees based on the 

reasonableness of the government’s actions.  

Under the reasonableness test, 

The court may reduce an award of attorney’s fees to the relator or not 

award attorney’s fees to the relator if the court determines both of the 

following: 

(i) That, based on the ordinary application of statutory law and case law 

as it existed at the time of the conduct or threatened conduct of the public 
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office or person responsible for the requested public records that allegedly 

constitutes a failure to comply with an obligation in accordance with 

division (B) of this section and that was the basis of the mandamus action, 

a well-informed public office or person responsible for the requested 

public records reasonably would believe that the conduct or threatened 

conduct of the public office or person responsible for the requested public 

records did not constitute a failure to comply with an obligation in 

accordance with division (B) of this section; 

(ii) That a well-informed public office or person responsible for the 

requested public records reasonably would believe that the conduct or 

threatened conduct of the public office or person responsible or the 

requested public records as described in division (C)(2)(c)(i) of this section 

would serve the public policy that underlies the authority that is asserted 

as permitting that conduct or threatened conduct. 

R.C. 149.43(C)(2)(c). The Court has repeatedly held that a request that would enable to a 

newspaper to provide “complete and accurate news reports to the public” confers a 

public benefit, which supports an award of fees. See Sage, 142 Ohio St.3d 392, 2015-

Ohio-974, 31 N.E.3d 616, ¶ 42 (citing Maurer, 91 Ohio St. 3d at 58, 741 N.E.2d 511). 

 The Enquirer has satisfied all of the necessary requirements to be entitled to an 

award of attorney’s fees under R.C. 149.43(C)(2), as explained by this Court in State ex 

rel. Pennington v. Gundler, 75 St.3d 171, 661 N.E.2d 1049 (1996). Specifically, The 

Enquirer:  (1) made a proper request for public records pursuant to R.C. § 149.43; (2) the 

Records were not turned over in response to that request; and (3) The Enquirer was 

therefore forced to file a mandamus action to obtain the Records. Id. Moreover, The 

Enquirer’s request for the OSHP Videos was for the purpose of providing “complete 

and accurate news reports to the public.” 
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 Furthermore, no reduction of The Enquirer’s fees under R.C. 149.43(C)(2)(c)(i) and 

(ii) would be appropriate in this case. To start, OSHP committed a facial violation of 

R.C. 149.43(B)(3) when Mr. Shaw failed to provide citation to legal authority for 

denying the Records Request. It then proceeded to withhold videos of a highway 

pursuit on the ground that they were exempt under the CLEIR exception. No well-

informed public servant would reasonably believe that such videos were made as part 

of an investigation. And indeed, OSHP’s own policies governing the use of dash-cam 

videos belie any such conclusion. 

 Likewise, no well-informed public servant would reasonably believe that 

withholding the dash-cam videos served the Act’s objectives of open government and 

transparency. To the contrary, Respondent’s decision to force The Enquirer to file suit to 

obtain what are the functional equivalent of incident reports diminishes public 

confidence in the commitment of law enforcement agencies to public transparency. 

Accordingly, should the Court award The Enquirer its attorney’s fees, it should award 

the full amount without reduction. 

CONCLUSION 

 For the reasons set forth, The Enquirer has established its right to access the 

OSHP Videos by clear and convincing evidence, and OSHP’s correspondingly clear 

duty to permit public access. OSHP cannot meet its reciprocal burden to show that an 

exception to disclosure applies. Accordingly, The Enquirer respectfully requests that the 
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Court issue a writ of mandamus to Respondents, and award it its reasonable attorney’s 

fees incurred in bringing this action. 
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APPENDIX 

 

R.C. 149.43 Availability of public records for inspection and copying. 

(A) As used in this section:  

(1) "Public record" means records kept by any public office, including, but not limited to, state, 

county, city, village, township, and school district units, and records pertaining to the delivery of 

educational services by an alternative school in this state kept by the nonprofit or for-profit entity 

operating the alternative school pursuant to section 3313.533 of the Revised Code. "Public 

record" does not mean any of the following:  

(a) Medical records;  

(b) Records pertaining to probation and parole proceedings or to proceedings related to the 

imposition of community control sanctions and post-release control sanctions;  

(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of 

the Revised Code and to appeals of actions arising under those sections;  

(d) Records pertaining to adoption proceedings, including the contents of an adoption file 

maintained by the department of health under sections 3705.12 to 3705.124 of the Revised Code;  

(e) Information in a record contained in the putative father registry established by section 

3107.062 of the Revised Code, regardless of whether the information is held by the department 

of job and family services or, pursuant to section 3111.69 of the Revised Code, the office of 

child support in the department or a child support enforcement agency;  

(f) Records specified in division (A) of section 3107.52 of the Revised Code;  

(g) Trial preparation records;  

(h) Confidential law enforcement investigatory records;  

(i) Records containing information that is confidential under section 2710.03 or 4112.05 of the 

Revised Code;  

(j) DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;  

(k) Inmate records released by the department of rehabilitation and correction to the department 

of youth services or a court of record pursuant to division (E) of section 5120.21 of the Revised 

Code;  
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(l) Records maintained by the department of youth services pertaining to children in its custody 

released by the department of youth services to the department of rehabilitation and correction 

pursuant to section 5139.05 of the Revised Code;  

(m) Intellectual property records;  

(n) Donor profile records;  

(o) Records maintained by the department of job and family services pursuant to section 

3121.894 of the Revised Code;  

(p) Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant 

prosecuting attorney, correctional employee, community-based correctional facility employee, 

youth services employee, firefighter, EMT, or investigator of the bureau of criminal 

identification and investigation residential and familial information;  

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a 

municipal hospital operated pursuant to Chapter 749. of the Revised Code, information that 

constitutes a trade secret, as defined in section 1333.61 of the Revised Code;  

(r) Information pertaining to the recreational activities of a person under the age of eighteen;  

(s) In the case of a child fatality review board acting under sections 307.621 to 307.629 of the 

Revised Code or a review conducted pursuant to guidelines established by the director of health 

under section 3701.70 of the Revised Code, records provided to the board or director, statements 

made by board members during meetings of the board or by persons participating in the 

director's review, and all work products of the board or director, and in the case of a child fatality 

review board, child fatality review data submitted by the board to the department of health or a 

national child death review database, other than the report prepared pursuant to division (A) of 

section 307.626 of the Revised Code;  

(t) Records provided to and statements made by the executive director of a public children 

services agency or a prosecuting attorney acting pursuant to section 5153.171 of the Revised 

Code other than the information released under that section;  

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a 

nursing home administrator that the board of executives of long-term services and supports 

administers under section 4751.04 of the Revised Code or contracts under that section with a 

private or government entity to administer;  

(v) Records the release of which is prohibited by state or federal law;  

(w) Proprietary information of or relating to any person that is submitted to or compiled by the 

Ohio venture capital authority created under section 150.01 of the Revised Code;  
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(x) Financial statements and data any person submits for any purpose to the Ohio housing 

finance agency or the controlling board in connection with applying for, receiving, or accounting 

for financial assistance from the agency, and information that identifies any individual who 

benefits directly or indirectly from financial assistance from the agency;  

(y) Records listed in section 5101.29 of the Revised Code;  

(z) Discharges recorded with a county recorder under section 317.24 of the Revised Code, as 

specified in division (B)(2) of that section;  

(aa) Usage information including names and addresses of specific residential and commercial 

customers of a municipally owned or operated public utility;  

(bb) Records described in division (C) of section 187.04 of the Revised Code that are not 

designated to be made available to the public as provided in that division;  

(cc) Information and records that are made confidential, privileged, and not subject to disclosure 

under divisions (B) and (C) of section 2949.221 of the Revised Code.  

(2) "Confidential law enforcement investigatory record" means any record that pertains to a law 

enforcement matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the 

extent that the release of the record would create a high probability of disclosure of any of the 

following:  

(a) The identity of a suspect who has not been charged with the offense to which the record 

pertains, or of an information source or witness to whom confidentiality has been reasonably 

promised;  

(b) Information provided by an information source or witness to whom confidentiality has been 

reasonably promised, which information would reasonably tend to disclose the source's or 

witness's identity;  

(c) Specific confidential investigatory techniques or procedures or specific investigatory work 

product;  

(d) Information that would endanger the life or physical safety of law enforcement personnel, a 

crime victim, a witness, or a confidential information source.  

(3) "Medical record" means any document or combination of documents, except births, deaths, 

and the fact of admission to or discharge from a hospital, that pertains to the medical history, 

diagnosis, prognosis, or medical condition of a patient and that is generated and maintained in 

the process of medical treatment.  

(4) "Trial preparation record" means any record that contains information that is specifically 

compiled in reasonable anticipation of, or in defense of, a civil or criminal action or proceeding, 

including the independent thought processes and personal trial preparation of an attorney.  
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(5) "Intellectual property record" means a record, other than a financial or administrative record, 

that is produced or collected by or for faculty or staff of a state institution of higher learning in 

the conduct of or as a result of study or research on an educational, commercial, scientific, 

artistic, technical, or scholarly issue, regardless of whether the study or research was sponsored 

by the institution alone or in conjunction with a governmental body or private concern, and that 

has not been publicly released, published, or patented.  

(6) "Donor profile record" means all records about donors or potential donors to a public 

institution of higher education except the names and reported addresses of the actual donors and 

the date, amount, and conditions of the actual donation.  

(7) "Peace officer, parole officer, probation officer, bailiff, prosecuting attorney, assistant 

prosecuting attorney, correctional employee, community-based correctional facility employee, 

youth services employee, firefighter, EMT, or investigator of the bureau of criminal 

identification and investigation residential and familial information" means any information that 

discloses any of the following about a peace officer, parole officer, probation officer, bailiff, 

prosecuting attorney, assistant prosecuting attorney, correctional employee, community-based 

correctional facility employee, youth services employee, firefighter, EMT, or investigator of the 

bureau of criminal identification and investigation:  

(a) The address of the actual personal residence of a peace officer, parole officer, probation 

officer, bailiff, assistant prosecuting attorney, correctional employee, community-based 

correctional facility employee, youth services employee, firefighter, EMT, or an investigator of 

the bureau of criminal identification and investigation, except for the state or political 

subdivision in which the peace officer, parole officer, probation officer, bailiff, assistant 

prosecuting attorney, correctional employee, community-based correctional facility employee, 

youth services employee, firefighter, EMT, or investigator of the bureau of criminal 

identification and investigation resides;  

(b) Information compiled from referral to or participation in an employee assistance program;  

(c) The social security number, the residential telephone number, any bank account, debit card, 

charge card, or credit card number, or the emergency telephone number of, or any medical 

information pertaining to, a peace officer, parole officer, probation officer, bailiff, prosecuting 

attorney, assistant prosecuting attorney, correctional employee, community-based correctional 

facility employee, youth services employee, firefighter, EMT, or investigator of the bureau of 

criminal identification and investigation;  

(d) The name of any beneficiary of employment benefits, including, but not limited to, life 

insurance benefits, provided to a peace officer, parole officer, probation officer, bailiff, 

prosecuting attorney, assistant prosecuting attorney, correctional employee, community-based 

correctional facility employee, youth services employee, firefighter, EMT, or investigator of the 

bureau of criminal identification and investigation by the peace officer's, parole officer's, 

probation officer's, bailiff's, prosecuting attorney's, assistant prosecuting attorney's, correctional 

employee's, community-based correctional facility employee's, youth services employee's, 
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firefighter's, EMT's, or investigator of the bureau of criminal identification and investigation's 

employer;  

(e) The identity and amount of any charitable or employment benefit deduction made by the 

peace officer's, parole officer's, probation officer's, bailiff's, prosecuting attorney's, assistant 

prosecuting attorney's, correctional employee's, community-based correctional facility 

employee's, youth services employee's, firefighter's, EMT's, or investigator of the bureau of 

criminal identification and investigation's employer from the peace officer's, parole officer's, 

probation officer's, bailiff's, prosecuting attorney's, assistant prosecuting attorney's, correctional 

employee's, community-based correctional facility employee's, youth services employee's, 

firefighter's, EMT's, or investigator of the bureau of criminal identification and investigation's 

compensation unless the amount of the deduction is required by state or federal law;  

(f) The name, the residential address, the name of the employer, the address of the employer, the 

social security number, the residential telephone number, any bank account, debit card, charge 

card, or credit card number, or the emergency telephone number of the spouse, a former spouse, 

or any child of a peace officer, parole officer, probation officer, bailiff, prosecuting attorney, 

assistant prosecuting attorney, correctional employee, community-based correctional facility 

employee, youth services employee, firefighter, EMT, or investigator of the bureau of criminal 

identification and investigation;  

(g) A photograph of a peace officer who holds a position or has an assignment that may include 

undercover or plain clothes positions or assignments as determined by the peace officer's 

appointing authority.  

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same meaning as in 

section 109.71 of the Revised Code and also includes the superintendent and troopers of the state 

highway patrol; it does not include the sheriff of a county or a supervisory employee who, in the 

absence of the sheriff, is authorized to stand in for, exercise the authority of, and perform the 

duties of the sheriff. 

As used in divisions (A)(7) and (B)(9) of this section, "correctional employee" means any 

employee of the department of rehabilitation and correction who in the course of performing the 

employee's job duties has or has had contact with inmates and persons under supervision. 

As used in divisions (A)(7) and (B)(9) of this section, "youth services employee" means any 

employee of the department of youth services who in the course of performing the employee's 

job duties has or has had contact with children committed to the custody of the department of 

youth services. 

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any regular, paid or 

volunteer, member of a lawfully constituted fire department of a municipal corporation, 

township, fire district, or village. 

As used in divisions (A)(7) and (B)(9) of this section, "EMT" means EMTs-basic, EMTs-I, and 

paramedics that provide emergency medical services for a public emergency medical service 
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organization. "Emergency medical service organization," "EMT-basic," "EMT-I," and 

"paramedic" have the same meanings as in section 4765.01 of the Revised Code. 

As used in divisions (A)(7) and (B)(9) of this section, "investigator of the bureau of criminal 

identification and investigation" has the meaning defined in section 2903.11 of the Revised 

Code. 

(8) "Information pertaining to the recreational activities of a person under the age of eighteen" 

means information that is kept in the ordinary course of business by a public office, that pertains 

to the recreational activities of a person under the age of eighteen years, and that discloses any of 

the following:  

(a) The address or telephone number of a person under the age of eighteen or the address or 

telephone number of that person's parent, guardian, custodian, or emergency contact person;  

(b) The social security number, birth date, or photographic image of a person under the age of 

eighteen;  

(c) Any medical record, history, or information pertaining to a person under the age of eighteen;  

(d) Any additional information sought or required about a person under the age of eighteen for 

the purpose of allowing that person to participate in any recreational activity conducted or 

sponsored by a public office or to use or obtain admission privileges to any recreational facility 

owned or operated by a public office.  

(9) "Community control sanction" has the same meaning as in section 2929.01 of the Revised 

Code.  

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the Revised 

Code.  

(11) "Redaction" means obscuring or deleting any information that is exempt from the duty to 

permit public inspection or copying from an item that otherwise meets the definition of a 

"record" in section 149.011 of the Revised Code.  

(12) "Designee" and "elected official" have the same meanings as in section 109.43 of the 

Revised Code.  

(B)  

(1) Upon request and subject to division (B)(8) of this section, all public records responsive to 

the request shall be promptly prepared and made available for inspection to any person at all 

reasonable times during regular business hours. Subject to division (B)(8) of this section, upon 

request, a public office or person responsible for public records shall make copies of the 

requested public record available at cost and within a reasonable period of time. If a public 

record contains information that is exempt from the duty to permit public inspection or to copy 
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the public record, the public office or the person responsible for the public record shall make 

available all of the information within the public record that is not exempt. When making that 

public record available for public inspection or copying that public record, the public office or 

the person responsible for the public record shall notify the requester of any redaction or make 

the redaction plainly visible. A redaction shall be deemed a denial of a request to inspect or copy 

the redacted information, except if federal or state law authorizes or requires a public office to 

make the redaction.  

(2) To facilitate broader access to public records, a public office or the person responsible for 

public records shall organize and maintain public records in a manner that they can be made 

available for inspection or copying in accordance with division (B) of this section. A public 

office also shall have available a copy of its current records retention schedule at a location 

readily available to the public. If a requester makes an ambiguous or overly broad request or has 

difficulty in making a request for copies or inspection of public records under this section such 

that the public office or the person responsible for the requested public record cannot reasonably 

identify what public records are being requested, the public office or the person responsible for 

the requested public record may deny the request but shall provide the requester with an 

opportunity to revise the request by informing the requester of the manner in which records are 

maintained by the public office and accessed in the ordinary course of the public office's or 

person's duties.  

(3) If a request is ultimately denied, in part or in whole, the public office or the person 

responsible for the requested public record shall provide the requester with an explanation, 

including legal authority, setting forth why the request was denied. If the initial request was 

provided in writing, the explanation also shall be provided to the requester in writing. The 

explanation shall not preclude the public office or the person responsible for the requested public 

record from relying upon additional reasons or legal authority in defending an action commenced 

under division (C) of this section.  

(4) Unless specifically required or authorized by state or federal law or in accordance with 

division (B) of this section, no public office or person responsible for public records may limit or 

condition the availability of public records by requiring disclosure of the requester's identity or 

the intended use of the requested public record. Any requirement that the requester disclose the 

requestor's identity or the intended use of the requested public record constitutes a denial of the 

request.  

(5) A public office or person responsible for public records may ask a requester to make the 

request in writing, may ask for the requester's identity, and may inquire about the intended use of 

the information requested, but may do so only after disclosing to the requester that a written 

request is not mandatory and that the requester may decline to reveal the requester's identity or 

the intended use and when a written request or disclosure of the identity or intended use would 

benefit the requester by enhancing the ability of the public office or person responsible for public 

records to identify, locate, or deliver the public records sought by the requester.  

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of 

this section, the public office or person responsible for the public record may require that person 
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to pay in advance the cost involved in providing the copy of the public record in accordance with 

the choice made by the person seeking the copy under this division. The public office or the 

person responsible for the public record shall permit that person to choose to have the public 

record duplicated upon paper, upon the same medium upon which the public office or person 

responsible for the public record keeps it, or upon any other medium upon which the public 

office or person responsible for the public record determines that it reasonably can be duplicated 

as an integral part of the normal operations of the public office or person responsible for the 

public record. When the person seeking the copy makes a choice under this division, the public 

office or person responsible for the public record shall provide a copy of it in accordance with 

the choice made by the person seeking the copy. Nothing in this section requires a public office 

or person responsible for the public record to allow the person seeking a copy of the public 

record to make the copies of the public record.  

(7) Upon a request made in accordance with division (B) of this section and subject to division 

(B)(6) of this section, a public office or person responsible for public records shall transmit a 

copy of a public record to any person by United States mail or by any other means of delivery or 

transmission within a reasonable period of time after receiving the request for the copy. The 

public office or person responsible for the public record may require the person making the 

request to pay in advance the cost of postage if the copy is transmitted by United States mail or 

the cost of delivery if the copy is transmitted other than by United States mail, and to pay in 

advance the costs incurred for other supplies used in the mailing, delivery, or transmission.  

Any public office may adopt a policy and procedures that it will follow in transmitting, within a 

reasonable period of time after receiving a request, copies of public records by United States 

mail or by any other means of delivery or transmission pursuant to this division. A public office 

that adopts a policy and procedures under this division shall comply with them in performing its 

duties under this division. 

In any policy and procedures adopted under this division, a public office may limit the number of 

records requested by a person that the office will transmit by United States mail to ten per month, 

unless the person certifies to the office in writing that the person does not intend to use or 

forward the requested records, or the information contained in them, for commercial purposes. 

For purposes of this division, "commercial" shall be narrowly construed and does not include 

reporting or gathering news, reporting or gathering information to assist citizen oversight or 

understanding of the operation or activities of government, or nonprofit educational research. 

(8) A public office or person responsible for public records is not required to permit a person 

who is incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to 

obtain a copy of any public record concerning a criminal investigation or prosecution or 

concerning what would be a criminal investigation or prosecution if the subject of the 

investigation or prosecution were an adult, unless the request to inspect or to obtain a copy of the 

record is for the purpose of acquiring information that is subject to release as a public record 

under this section and the judge who imposed the sentence or made the adjudication with respect 

to the person, or the judge's successor in office, finds that the information sought in the public 

record is necessary to support what appears to be a justiciable claim of the person.  
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(9)  

(a) Upon written request made and signed by a journalist on or after December 16, 1999, a public 

office, or person responsible for public records, having custody of the records of the agency 

employing a specified peace officer, parole officer, probation officer, bailiff, prosecuting 

attorney, assistant prosecuting attorney, correctional employee, community-based correctional 

facility employee, youth services employee, firefighter, EMT, or investigator of the bureau of 

criminal identification and investigation shall disclose to the journalist the address of the actual 

personal residence of the peace officer, parole officer, probation officer, bailiff, prosecuting 

attorney, assistant prosecuting attorney, correctional employee, community-based correctional 

facility employee, youth services employee, firefighter, EMT, or investigator of the bureau of 

criminal identification and investigation and, if the peace officer's, parole officer's, probation 

officer's, bailiff's, prosecuting attorney's, assistant prosecuting attorney's, correctional 

employee's, community-based correctional facility employee's, youth services employee's, 

firefighter's, EMT's, or investigator of the bureau of criminal identification and investigation's 

spouse, former spouse, or child is employed by a public office, the name and address of the 

employer of the peace officer's, parole officer's, probation officer's, bailiff's, prosecuting 

attorney's, assistant prosecuting attorney's, correctional employee's, community-based 

correctional facility employee's, youth services employee's, firefighter's, EMT's, or investigator 

of the bureau of criminal identification and investigation's spouse, former spouse, or child. The 

request shall include the journalist's name and title and the name and address of the journalist's 

employer and shall state that disclosure of the information sought would be in the public interest.  

(b) Division (B)(9)(a) of this section also applies to journalist requests for customer information 

maintained by a municipally owned or operated public utility, other than social security numbers 

and any private financial information such as credit reports, payment methods, credit card 

numbers, and bank account information.  

(c) As used in division (B)(9) of this section, "journalist" means a person engaged in, connected 

with, or employed by any news medium, including a newspaper, magazine, press association, 

news agency, or wire service, a radio or television station, or a similar medium, for the purpose 

of gathering, processing, transmitting, compiling, editing, or disseminating information for the 

general public.  

(C)  

(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible 

for public records to promptly prepare a public record and to make it available to the person for 

inspection in accordance with division (B) of this section or by any other failure of a public 

office or the person responsible for public records to comply with an obligation in accordance 

with division (B) of this section, the person allegedly aggrieved may commence a mandamus 

action to obtain a judgment that orders the public office or the person responsible for the public 

record to comply with division (B) of this section, that awards court costs and reasonable 

attorney's fees to the person that instituted the mandamus action, and, if applicable, that includes 

an order fixing statutory damages under division (C)(1) of this section. The mandamus action 

may be commenced in the court of common pleas of the county in which division (B) of this 
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section allegedly was not complied with, in the supreme court pursuant to its original jurisdiction 

under Section 2 of Article IV, Ohio Constitution, or in the court of appeals for the appellate 

district in which division (B) of this section allegedly was not complied with pursuant to its 

original jurisdiction under Section 3 of Article IV, Ohio Constitution.  

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive 

copies of any public record in a manner that fairly describes the public record or class of public 

records to the public office or person responsible for the requested public records, except as 

otherwise provided in this section, the requestor shall be entitled to recover the amount of 

statutory damages set forth in this division if a court determines that the public office or the 

person responsible for public records failed to comply with an obligation in accordance with 

division (B) of this section. 

The amount of statutory damages shall be fixed at one hundred dollars for each business day 

during which the public office or person responsible for the requested public records failed to 

comply with an obligation in accordance with division (B) of this section, beginning with the day 

on which the requester files a mandamus action to recover statutory damages, up to a maximum 

of one thousand dollars. The award of statutory damages shall not be construed as a penalty, but 

as compensation for injury arising from lost use of the requested information. The existence of 

this injury shall be conclusively presumed. The award of statutory damages shall be in addition 

to all other remedies authorized by this section. 

The court may reduce an award of statutory damages or not award statutory damages if the court 

determines both of the following: 

(a) That, based on the ordinary application of statutory law and case law as it existed at the time 

of the conduct or threatened conduct of the public office or person responsible for the requested 

public records that allegedly constitutes a failure to comply with an obligation in accordance 

with division (B) of this section and that was the basis of the mandamus action, a well-informed 

public office or person responsible for the requested public records reasonably would believe 

that the conduct or threatened conduct of the public office or person responsible for the requested 

public records did not constitute a failure to comply with an obligation in accordance with 

division (B) of this section;  

(b) That a well-informed public office or person responsible for the requested public records 

reasonably would believe that the conduct or threatened conduct of the public office or person 

responsible for the requested public records would serve the public policy that underlies the 

authority that is asserted as permitting that conduct or threatened conduct.  

(2)  

(a) If the court issues a writ of mandamus that orders the public office or the person responsible 

for the public record to comply with division (B) of this section and determines that the 

circumstances described in division (C)(1) of this section exist, the court shall determine and 

award to the relator all court costs.  
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(b) If the court renders a judgment that orders the public office or the person responsible for the 

public record to comply with division (B) of this section, the court may award reasonable 

attorney's fees subject to reduction as described in division (C)(2)(c) of this section. The court 

shall award reasonable attorney's fees, subject to reduction as described in division (C)(2)(c) of 

this section when either of the following applies:  

(i) The public office or the person responsible for the public records failed to respond 

affirmatively or negatively to the public records request in accordance with the time allowed 

under division (B) of this section.  

(ii) The public office or the person responsible for the public records promised to permit the 

relator to inspect or receive copies of the public records requested within a specified period of 

time but failed to fulfill that promise within that specified period of time.  

(c) Court costs and reasonable attorney's fees awarded under this section shall be construed as 

remedial and not punitive. Reasonable attorney's fees shall include reasonable fees incurred to 

produce proof of the reasonableness and amount of the fees and to otherwise litigate entitlement 

to the fees. The court may reduce an award of attorney's fees to the relator or not award 

attorney's fees to the relator if the court determines both of the following:  

(i) That, based on the ordinary application of statutory law and case law as it existed at the time 

of the conduct or threatened conduct of the public office or person responsible for the requested 

public records that allegedly constitutes a failure to comply with an obligation in accordance 

with division (B) of this section and that was the basis of the mandamus action, a well-informed 

public office or person responsible for the requested public records reasonably would believe 

that the conduct or threatened conduct of the public office or person responsible for the requested 

public records did not constitute a failure to comply with an obligation in accordance with 

division (B) of this section;  

(ii) That a well-informed public office or person responsible for the requested public records 

reasonably would believe that the conduct or threatened conduct of the public office or person 

responsible for the requested public records as described in division (C)(2)(c)(i) of this section 

would serve the public policy that underlies the authority that is asserted as permitting that 

conduct or threatened conduct.  

(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.  

(E)  

(1) To ensure that all employees of public offices are appropriately educated about a public 

office's obligations under division (B) of this section, all elected officials or their appropriate 

designees shall attend training approved by the attorney general as provided in section 109.43 of 

the Revised Code. In addition, all public offices shall adopt a public records policy in 

compliance with this section for responding to public records requests. In adopting a public 

records policy under this division, a public office may obtain guidance from the model public 

records policy developed and provided to the public office by the attorney general under section 
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109.43 of the Revised Code. Except as otherwise provided in this section, the policy may not 

limit the number of public records that the public office will make available to a single person, 

may not limit the number of public records that it will make available during a fixed period of 

time, and may not establish a fixed period of time before it will respond to a request for 

inspection or copying of public records, unless that period is less than eight hours.  

(2) The public office shall distribute the public records policy adopted by the public office under 

division (E)(1) of this section to the employee of the public office who is the records custodian 

or records manager or otherwise has custody of the records of that office. The public office shall 

require that employee to acknowledge receipt of the copy of the public records policy. The 

public office shall create a poster that describes its public records policy and shall post the poster 

in a conspicuous place in the public office and in all locations where the public office has branch 

offices. The public office may post its public records policy on the internet web site of the public 

office if the public office maintains an internet web site. A public office that has established a 

manual or handbook of its general policies and procedures for all employees of the public office 

shall include the public records policy of the public office in the manual or handbook.  

(F)  

(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code 

to reasonably limit the number of bulk commercial special extraction requests made by a person 

for the same records or for updated records during a calendar year. The rules may include 

provisions for charges to be made for bulk commercial special extraction requests for the actual 

cost of the bureau, plus special extraction costs, plus ten per cent. The bureau may charge for 

expenses for redacting information, the release of which is prohibited by law.  

(2) As used in division (F)(1) of this section:  

(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing 

and alternative delivery costs, or other transmitting costs, and any direct equipment operating 

and maintenance costs, including actual costs paid to private contractors for copying services.  

(b) "Bulk commercial special extraction request" means a request for copies of a record for 

information in a format other than the format already available, or information that cannot be 

extracted without examination of all items in a records series, class of records, or database by a 

person who intends to use or forward the copies for surveys, marketing, solicitation, or resale for 

commercial purposes. "Bulk commercial special extraction request" does not include a request 

by a person who gives assurance to the bureau that the person making the request does not intend 

to use or forward the requested copies for surveys, marketing, solicitation, or resale for 

commercial purposes.  

(c) "Commercial" means profit-seeking production, buying, or selling of any good, service, or 

other product.  

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee 

competent to perform the task, the actual amount paid to outside private contractors employed by 
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the bureau, or the actual cost incurred to create computer programs to make the special 

extraction. "Special extraction costs" include any charges paid to a public agency for computer or 

records services.  

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing, solicitation, or 

resale for commercial purposes" shall be narrowly construed and does not include reporting or 

gathering news, reporting or gathering information to assist citizen oversight or understanding of 

the operation or activities of government, or nonprofit educational research.  
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149.011 Documents, reports, and records definitions. 

As used in this chapter, except as otherwise provided: 

… 

(G) "Records" includes any document, device, or item, regardless of physical form or 

characteristic, including an electronic record as defined in section 1306.01 of the Revised Code, 

created or received by or coming under the jurisdiction of any public office of the state or its 

political subdivisions, which serves to document the organization, functions, policies, decisions, 

procedures, operations, or other activities of the office.  

Amended by 129th General AssemblyFile No.1, HB 1, §1, eff. 2/18/2011.  

Effective Date: 09-26-2003; 2006 HB9 09-29-2007  
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