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MOTION TO STAY 

 Plaintiff-appellant, the State of Ohio, requests that the Supreme Court of Ohio 

stay the decision of the Court of Appeals, Fifth Appellate District, entered in State v. 

Kepler, Court of Appeals No. CT2015-0021, on August 14, 2015, and maintained 

pursuant to Appellate Rule 26(A)(2) when the panel of appellate judges was unable to 

concur in a decision during their en banc consideration.   

 Appellee was sentenced in the Muskingum County Court of Common Pleas to 

two years for Failure to Register Change of Address in August of 2011.  He was placed 

on Post Release Control (“PRC”) after being released from prison, and while on PRC he 

committed a new offense.  He was sentenced to one year of incarceration for Failure to 

Register Change of Address on December 16, 2013, and another consecutive year was 

imposed for violating his PRC.   

 He appealed, claiming that his original PRC was not imposed correctly and 

therefore, the consecutive one year sentence was void.  The Fifth District Court of 

Appeals reversed his PRC sentence, agreeing that the requisite language to impose PRC 

was not in the sentencing entry for his 2011 Failure to Register Change of Address 

sentence.  However, in State v. Moore, 2015-Ohio-3435, the Fifth District Court of 

Appeals found that the same language found in Appellee’s case, was sufficient to impose 

valid PRC in Moore.  Therefore, the State requested that the Fifth District hold an en 

banc consideration to resolve these inconsistent rulings.   

 The Fifth District held an en banc consideration consisting of the entire appellate 

panel, but ultimately was unable to concur in a decision.  Without a clear decision, the 

original ruling of the panel in Appellee’s case remains intact pursuant to App.R. 
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26(A)(2).   

 Before prematurely raising an intra-district conflict in an appeal to the Supreme 

Court of Ohio, the State waited for the decision of the en banc consideration.  Appellate 

Rule 26(A)(2)(d) states that “[t]he decision of the en banc court shall become the 

decision of the court.”   

CONCLUSION 

 THEREFORE, the State asks that the Supreme Court of Ohio stay the decision of 

the Court of Appeals, Fifth District, until it has issued a final judgment by decision on 

the merits or declines to accept jurisdiction of the appeal.   

 

   Respectfully submitted, 
 
   D. MICHAEL HADDOX  0004913 
   Muskingum County Prosecuting Attorney 
 
 
   /s Gerald Anderson 
   ________________________________ 
   GERALD V. ANDERSON II  0092567 
   Assistant Prosecuting Attorney 
 
   Counsel for Plaintiff-Appellant 
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CERTIFICATE OF SERVICE 

 This is to certify that a copy of the foregoing was sent by regular US mail on 

this ____ day of February, 2016, to Katherine R. Ross-Kinzie, at 250 East Broad 

Street, Suite 1400, Columbus, Ohio 43215, Counsel for Defendant-Appellee.   

 

   ____/s Gerald Anderson____________ 
   GERALD V. ANDERSON II  0092567 
   Assistant Prosecuting Attorney 






















