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Swin, P.J.

{113 Appellant Troy G. Kepler appeals the April 3, 2015 judgment entry of the
Muskingum County Court of Common Pleas denying his motion to vacate sentence.
Appellee is the State of Ohic.

Facis & Procadural History

{92} On August 1, 2011, appellant entered a negotiated plea to two counts of
Failure to Register as a Sexual Offender, felonies of the fourth degree, in violation of
R.C. 2950.05(A} and R.C. 2950.06(A) in the Muskingum County Court of Common
Fleas, Casze No. CR2011-0084. Appellant was sentenced to a total of two Vears
incarceration.

{13} At the plea and sentencing hearing on August 1, 2011, appellant was
informed he could be placed on post-release control for up to three years, that he would
be required to follow certain rules and regulations, and that if he falled to follow thern he
could be sent back to prison for up to nine months for each viclation with the total
amount of time being up to half his original prison sentence. The trial court also issuad
a sentencing entry on August 2, 2011,

W4}  Appellant did not appeal or othenvise challenge his conviction and
sentence. Appellant completed his prison sentence with regards to Case Number
CR2011-0084 on June 8, 2013 and was placed on post-relsase control for ane year.
While on post-release control from the 2011 case, appellant was indicted with one cou.nt
of Failure to Register as a Sexual Offender, a felony of the third degree, in violation of
R.C. 28560.06(A). On December 18, 2013, in Case Number CR2013-0225, the trial

court sentenced appellant to one year of incarceration on the 2013 case. Further, since
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appellant was on post-release contral for the 2011 case at the time of the 2013 offense,
the trial court terminated the post-release control of the 2011 case and ordered
appellant to serve a stated prison term of ene (1) year, consecutive to the sentence in
the 2013 case, for the vialation of the 2011 post-release control. Appellant completed
his ane year prison term for the 2013 case and is curiently incarcerated solely on the
one year sentence for the violation of the 2011 post-release control.

5} On March 25, 2015, appellant filed a motion to vacate judicial sanetion
sentence. Appellant argued that the judgment entry in Case No. CR2011-0084 failed to
include the consequences of violating post-release control and failed to notify appellant
that he faced a prison term of up to half his original sentence if he violated post-release
control. Appeliee filed @ memorandum contra on April 1, 2015, The trial court issued g
judgment entry on April 3, 2018 denying appellant's mation to vacate sentence.

Y6} Appellant appeals from the April 3, 2015 judgment and assigns the
following as errar:

#7; "l THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT
DENIED TROY KEPLER'S MOTION TO VACATE HIS JUDICIAL-SANCTION
SENTENCE"

i

198} Preliminarily, we note this case comes to this Court on the accelerated
calendar. AppR. 111, which governs accelerated calendar cases, provides, in
pertinent part:

{E) Determination and judgment on appeal,
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The appeal will be determined as provided by App.R. 11.1. It shall be

sufficient compliance with App.R. 12(A) for the statement of the reason for

the court’s decision as to each error to be in brief and conclustonary form.

91 One of the imporiant purposes of the accelerated calendar is to enable an
appellate court to render a brief and conclusory decision more quickly than in a case on
the regular calendar where the briefs, facts, and legal issues are more complicated.
Crawford v. Eastiand Shopping Mall Assn., 11 Chio App.3d 158, 483 N.E.2d 655 (10th
Dist. 1983).

{§10} This appeal shall be considered in accordance with the aforementioned
rules.

{411} n his scle assignment of error, appellant claims the trial court erred in
denying his motion to vacate because the 2011 sentencing entry was void. Appellant
argues the trial court failed to notify him of the consequences of violating postrelease
control.

12} In sentencing appellant in Case No, CR2011-0064, the trial court stated in
its sentencing entry filed August 2, 2011 the following with regards to post-release
contral:

The Court further notified the Defendant that "Post Release Control" is

oplional in this case for up_to three (03) yvears as well as the

consequences for violating conditions of post release control imposed by
Parole Board under Revised Code §2967.28. The Defendant is ordered to
serve as part of this sentence any term for violation of that post release

contrat.
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133 In Stafe v. Richard-Bey, 5th Dist Muskingum Nos. CR2004-118A &
CR2013-0037, 2014-0hio-2923, this Court considered whether similar language as is
used in the sentencing entry in CR2011-0084 regarding post-release control rendered
the appellant’s post-retease control void.  We noted that while the sentencing entry
properly notified the appealiant of the correct term of post-release control, it was “silent
as to the consequences of post-release control." 1o

{§14} This Court determined in Richard-Bey that the trial court erred in denying
the appellant's motion to vacate void postrelease control violations because,
"[alppellant was not infermed that if he viclated his supervision or a condition of post-
release control, the parole board could impose a maximum prison term of up to one-half
of the prisen term originally imposed pursuant to R.C. 2929.19(B}3){e) [now R.C.
2929 19(B}2){e}]." {d., citing State v. Kefferar, 126 Chio St.3d 448, 2010-Chip-3831,
035 M.E.2d 9. We further stated that, "[a] sentence that does not include the statutorily
mandated term of post-release control is void, is not precluded from appellate review by
principles of res judicata, and may be reviewed at any time, on direct appeal or by
collateral attack." fd., quoting State v. Fischer, 128 Ohio 81.3d 982, 2010-Chig-6238, 942
N.E.3d 332,

{415} Based upon our decision in Stafe v. Richard-Bey, we find the trial court
erred in denying appellant’s motion to vacate in the instant case. In this case, like in
Richard-Bey, while the sentencing entry properly notified appellant of the correct term of
post-release control, appellant was not informed that if he vielated his supervision or a
condition of post-release control, the parole board could impose a maximum prison term

of up to one-half of the prison term originally imposed pursuant to R.C. 292819,
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Further, appellant has finished his sentence in Case No. CR2011-00684. Because the
trial court did not properly impose post-release control in its August 2, 2011 entry, the -
trial court cannot terminate appellant's 2011 post-release control in Case Mo, CR2013-
0225 and order the remaining time be impased.

16} Appeliant's assignment of error is sustained. The portion of the December

16, 2013 sentencing entry of the Muskingum County Court of Common Pleas dealing

with the imposition of the remaining time of post-release control from Case No. 2011-

0064 is reversed.

By Gwin, P.J..
Delaney, J., and

Batdwin, J., concur
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For the reasons stated in our accompanying Memorandum-QOpinion, the portion
of the December 16, 2013 sentencing entry of the Muskingum County Court of Common
Pleas dealing with the imposition of the remaining time of post-release control from

Case No. 2011-0064 is reversed. Costs to appellee.
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This matter came before the Court upen the State of Ohio's application for en
banc consideration filed on August 24, 2015, Defendant filed a memorandum in
opposition an September 2, 2015, The State of Ohio filed a reply on September 1.5,
2015,

In the above-captioned case, we found that, based upon the language contained
in the trial court’s sentencing entry, defendant’s post-release control was void because
the trial court’s sentencing entry was silent as to the consequences of violating post-
release control. The State of Ohio argues that the above-captioned decision is in
conflict with our decision in Sfate v. Moore, 5th Dist. Muskingum No. CT2015-0027,
2015-0hio-3435, in which we found the same language in the senténcing entry, coupled
with the presumption of regularity ragarding the oral notification during the sentencing
hearing, was sufficient {o give the defendant notice of the post-release control sanction

and thus the post-release control was valid.




Mu—skingum County, Case No. CT2015-0021

Appellate Rule 26{(A}2) provides that, “upon a determination that two or more
decisions of the gourt * * * are in conflict, a majority of the en banc court rmay order that
an appeal or other proceeding be considersad en banc” Further, that en banc
consideration will be ordered only when "necessary to secure or maintain uniformity of
decisicns within the district on an issue that is dispositive in the case in which the
application is filed.” fd The en banc court consists of “all fulltime judges of the
appellate district who have not recused themselves or otherwise been disqualified from
the case” Id

Upon review, we find that a conflict exists between the panel decision in this case
and our decision in Stale v. Moore, Accordingly, we GRANT en banc consideration in
this rmatter.

Thus, this Court convened an en banc conference in accordance with App.R.
28{A)(2) as to the conflict between the above-captioned case and Stafe v. Moore.

Howewver, a majority of the full-time judges of the appellate district is unable to

cancur in a decision.
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Accordingly, pursuant to App R, 28{A)2), the decision of the original pansl
remains the decision in this case.

IT 1S SO ORDERED.
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