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I. REPLY IN SUPPORT OF APPELLANTS’ PROPOSITION OF LAW 
 
 A. Introduction 
 
 R.C. 2305.113(C) was passed for the express purpose of protecting 

physicians and other medical practitioners from stale lawsuits, expressly 

precluding lawsuits from being commenced more than four (4) years after the 

alleged act of negligence.  As this Court has previously held, “the statute of repose 

exists to give medical providers certainty with respect to the time within which a 

claim can be brought and after which they may be free from litigation.” Ruther v. 

Kaiser, 134 Ohio St.3d 408, 2012-Ohio-5686, 983 N.E.2d 291, ¶19.   

 Rather than the convoluted interpretation proposed by Appellees and their 

amicus support, The Academy of Medicine of Cleveland & Northern Ohio propose 

that the statute of repose be applied as written and suggest that the plain meaning 

of the statute be used to bar Appellees causes of action because they were not 

commenced within four-years of the date of the alleged negligence. See R.C. 

2305.113(C). Applying R.C. 2305.113(C) as written would give full force and 

effect to the plain language of the entire statute and would be consistent with the 

intent of the General Assembly, i.e. to prohibit medical malpractice causes of 

action from commencing more than four-years after the date of the alleged 

negligent act whereas Appellees’ analysis requires interpretation despite the 

unambiguous language of R.C. 2305.113(C).  
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B. Appellees did not commence their cause of action within four-
years of the alleged medical malpractice 

 
R.C. 2305.113(C) is plainly worded and unequivocal in its terms.  The 

statute states: 

(1) No action upon a medical, dental, optometric, or 
chiropractic claim shall be commenced more than four 
years after the occurrence of the act or omission 
constituting the alleged basis of the medical, dental, 
optometric, or chiropractic claim. 
 
(2) If an action upon a medical, dental, optometric, or 
chiropractic claim is not commenced within four years 
after the occurrence of the act or omission constituting 
the alleged basis of the medical, dental, optometric, or 
chiropractic claim, then, any action upon that claim is 
barred. 
 

R.C. 2305.113(C)(1)-(2). 

In pertinent part, Civ. R. 3(A) provides that “[a] civil action is commenced 

by filing a complaint with the court, if service is obtained within one year from 

such filing upon a named defendant ***.”  Accordingly, in order to commence a 

cause of action, a complaint must be filed with the court. See Civ. R. 3(A); see also 

R.C. 2305.17. 

 Under a plain reading of the R.C. 2305.113(C), the filing of a medical 

malpractice action, more than four-years after the occurrence of the act or omission 

which forms the basis of the alleged negligence, is prohibited because “No action 
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*** shall be commenced more than four years after the occurrence” otherwise 

it is time barred. Id., emphasis added. There is no language in R.C. 2305.113(C) 

that restricts its application to only those instances where an injured party has not 

yet realized that he or she may have been injured by an act of medical negligence, 

nor is there a limitation placed by the statute to apply only to original filings of a 

case. Furthermore, there is no distinction made between vested and non-vested 

claims in R.C. 2305.113(C) or (D). Id.  

In fact, this Court provided, in pertinent part: 

Responding to these concerns, the General Assembly 
made a policy decision to grant Ohio medical providers 
the right to be free from litigation based on alleged acts 
of medical negligence occurring outside a specified time 
period. This decision is embodied in Ohio's four-year 
statute of repose for medical negligence, set forth in R.C. 
2305.113(C). The statute establishes a period beyond 
which medical claims may not be brought even if the 
injury giving rise to the claim does not accrue because 
it is undiscovered until after the period has ended. 

Ruther, ¶21, emphasis added. 
 
From this passage, this Court recognized that the statute created a general rule that 

medical malpractice cases would be subject to the four-year statute of repose and 

could not be brought beyond that period, while specifically noting that R.C. 

2305.113(C) would operate to time bar claims that had yet to accrue. Ruther, at 

¶21.  

In order to apply R.C. 2305.113(C) as suggested by Appellees and their 
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amicus support, this Court would be required to usurp the power of the General 

Assembly to add limiting language to the plainly written statute of repose; 

Appellees’ request is in stark violation of the separation of powers embedded in the 

Ohio Constitution. See State v. Bodyke, 126 Ohio St.3d 266, 2010-Ohio-2424, 933 

N.E.2d 753, ¶39-44. Specifically, Appellees’ amicus support would have this Court 

interpret R.C. 2305.113(C) to include the accrual language contained in R.C. 

2305.113(A) to the remainder of the time bar provisions. Applying R.C. 

2305.113(C) as expressly written not only complies with maxims of Ohio law, but 

also preserves the intent of the General Assembly to set definite deadlines for the 

commencement of medical malpractice causes of action.  

The analysis of Appellees and their amicus support ignore the fact that this 

Court has previously concluded that “[a] dismissal without prejudice leaves the 

parties as if no action had been brought at all.” Denham v. City of New Carlisle, 86 

Ohio St. 3d 594, 596, 716 N.E.2d 184 (1999). Accordingly, when Appellees 

voluntarily dismissed their original complaint pursuant to Civ. R. 41(A), the parties 

were left in a position as if no complaint had been brought at all, and therefore, 

there was no commencement of a medical claim. Additionally, the dismissal of the 

original complaint required Appellees to commence a new lawsuit, in compliance 

with R.C. 2305.113(C) or 2305.19, whichever period was longer, if they were 

interested in establishing the Appellants’ alleged negligence that occurred on 
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January 8, 2008. (See Appellees’ Brief at p. 5). See also R.C. 2305.19.   

The pertinent dates for this Court’s analysis of the statute of repose to the 

instant matter are (1) January 8, 2008, the date of the alleged negligence, and (2) 

November 14, 2013 when Appellees sought to reinstitute their claims in state 

court. (T.d.). When this case was refiled in state court, even assuming that the 

Motion for Leave to File a Second Amended Complaint to add the medical 

malpractice claims to the qui tam action was granted at the time of filing on 

February 14, 2013, Appellees’ cause of action was commenced more than four-

years after the date of the alleged malpractice, contrary to the plain language of 

R.C. 2305.113(C).1 (T.d.).  

In accordance with the express and unambiguous language of R.C. 

2305.113(C), Appellees’ cause of action is time barred and the trial court 

appropriately dismissed the same.  

C. Appellees and their amicus support are inviting this Court to 
infringe on the powers of the General Assembly 

 
Appellees and their amicus support are concerned about the purported 

malpractice trap that R.C. 2305.113(C) creates if the statute is applied as written. 

(See Appellees’ Brief at p. 11). However, it must be noted that the General 

Assembly specifically addressed a similar issue created by R.C. 2305.19 in 
                                                 
1 The result is the same if this Court uses December 11, 2008, i.e. the last day of 
treatment, because February 14, 2013 and November 14, 2013 are each beyond 
four-years from the date of the termination of medical treatment.  
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wrongful death cases in 2010, but chose not to make changes to R.C. 2305.113(C). 

See R.C. 2305.19 and SB 106, §1, 128th General Assembly. Regardless, it is for the 

General Assembly to amend statutory provisions when application departs from 

intention; changing the express language of statutory provisions not the function of 

this Court. See State v. Bodyke, supra; see also Section 1, Article II of the Ohio 

Constitution and Section 1, Article IV of the Ohio Constitution. 

D. The savings statutes are irrelevant for purposes of analyzing the 
Proposition of Law at issue herein 

 
Appellees’ discussion of the savings statute and tolling provisions are 

outside the scope of the Proposition of Law accepted by this Court for appellate 

review and therefore, is immaterial to the analysis of R.C. 2305.113(C). 

Notwithstanding, it must be noted that Appellees voluntarily dismissed their claim 

on June 13, 2011 and moved to include a medical malpractice cause of action with 

the qui tam action on February 14, 2013; leave to file the medical malpractice 

claim was not granted before the District Court dismissed Appellees’ qui tam 

action and the medical malpractice claim was not instituted until November 14, 

2013. (See T.d. April 14, 2014). Regardless of the date that this Court uses for its 

analysis, if any, on its face, R.C. 2305.19 is inapplicable to the instant matter and 
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does not affect the application of R.C. 2305.113(C).2  

E. R.C. 2305.113(C) is constitutional as applied by the trial court 

  Finally, R.C. 2305.113(C) is not unconstitutional as written despite 

Appellees’ representations to the contrary. In Ruther, this Court noted that “R.C. 

2305.113(C) has a strong presumption of constitutionality.” Ruther, ¶ 9. In this 

case, applying the statute as written does not interfere with Appellees’ right to 

remedy because it explicitly provides that medical malpractice causes of action 

must be commenced within four-years from the date of the alleged negligence and 

that did not occur. Further, although not at issue in the present appeal, Appellees 

right to remedy was limited by the savings statute which allows for the refiling of 

claims, after the statute of limitations has expired, within one year of the dismissal 

otherwise than on the merits; the statute of limitations provisions limiting the time 

frame for which claims can be brought, is constitutional as noted by this Court. See 

Ruther, at ¶12. 

The statute of repose did not extinguish a vested right in Ruther; however, 

the statute of repose worked to preclude the lawsuit by the time the plaintiff was 

aware of his cause of action. Id. In the instant appeal, Mr. Antoon was obviously 

aware of the existence of a potential cause of action against Appellants well prior 

                                                 
2 Similarly, 28 U.S.C. 1367(d) does not apply because the medical malpractice 
claim was not part of the qui tam action that was dismissed by the District Court 
and affirmed by the Sixth Circuit. 



 

8 

to the running of the statute of repose, but Mr. Antoon failed to file this lawsuit 

within the four-year period provided under R.C. 2305.113(C).3 In this case, and in 

any other medical malpractice case filed later than four-years after the occurrence 

of the purported malpractice, the statute of repose does not arbitrarily extinguish a 

vested right, but rather the plaintiffs’ failure to act in a timely manner is what 

stamps out their claim.  

Notably, Appellees’ amicus support suggests that R.C. 2305.113(C)(1) is a 

statute of limitations that extinguishes any and all medical claims after four-years. 

(See Brief of Ohio Association for Justice at p. 13). However, interpreting this 

statute to impart a four-year statute of limitations would render R.C. 2305.113(C) 

constitutional and time bar Appellees’ claims as it would not interfere with 

Appellees’ right to remedy afforded under the Ohio Constitution. See Ruther, at 

¶12. Simply put, regardless of whether Appellees’ claim vested it is untimely under 

R.C. 2305.113(C)(1) or (C)(2) and the trial court correctly dismissed the same. 

(T.d.) 

Appellees had not commenced their claim within the four-year period 

permitted under R.C. 2305.113(C) because the voluntary dismissal of the original 

suit put the parties in the same position as if the first complaint was never filed. 

Denham, supra. Appellees failure to commence their action within four-years of 
                                                 
3 Appellees also did not refile their medical malpractice cause of action within the 
one-year period provided by the savings statute, R.C. 2305.19. 
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the alleged malpractice renders their respective causes of action time barred 

pursuant to the express provisions of R.C. 2305.113(C). Accordingly, the trial 

court appropriately dismissed Appellees’ Complaint under R.C. 2305.113(C), 

notwithstanding Appellees non-compliance with R.C. 2305.19 as set forth above.  

II. CONCLUSION 

 The Eighth District Court of Appeals incorrectly limited the applicability of 

R.C. 2305.113(C) and has allowed Appellees to commence a medical malpractice 

cause of action more than four-years after the date of Appellants’ alleged 

negligence. Interpreting R.C. 2305.113(C) to permit such an untimely filing is 

contrary to the plain and unambiguous language of R.C. 2305.113(C) and the 

stated purpose of the General Assembly in enacting the statute.  

 For these reasons, amicus curiae Academy of Medicine of Cleveland & 

Northern Ohio requests that this Court reverse the holding of the Eighth District 

Court of Appeals and reinstate the trial court’s decision to dismiss this matter 

under R.C. 2305.113(C).  
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