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INTRODUCTION 
The power to make the laws of the State of Ohio is vested in the General Assembly—not 

Ohio’s courts. Ohio Constitution, Article II, Section 1. “[C]ourts must take the law as they find 

it; and, if a change is to be made, the same must be made by the Legislature and not by the 

courts.” Weaver v. State, 120 Ohio St. 44, 46, 165 NE. 573 (1929), citing Ogden v. Blackledge, 

6 US. (2 Cranch) 272, 277, 2 L.Ed 276 (1804). But in this case the Tenth District Court of 

Appeals (“Tenth District”) usurped the lawmaking function constitutionally granted to the 

General Assembly through an unprincipled exercise of judicial power and judicially amended the 

General Assembly’s language in Ohio Revised Code 41 17.13(D) because it believed the statute 

to be ambiguous. It is not. 

In 1983, the Ohio General Assembly enacted the Ohio Public Employees’ Collective 

Bargaining Act (the “Act”). One of the main purposes of the Act, now codified in Chapter 4117 

of the Ohio Revised Code, is to prohibit unfair labor practices in public employment. See RC. 

4117.11. Revised Code Chapter 4117 also provides for the State Employment Relations Board 

(“SERB” or the “Board”) to adjudicate charges of unfair labor practices. RC. 4117.02. 

SERB does not have the final say in unfair labor practice cases, however. The Board’s 

final decisions are subject to several levels of judicial review. R.C. 4117.13(D) vests jurisdiction 

for the first level review of administrative appeals in the courts of common pleas sitting in any 

county where the alleged unfair labor practice at issue was committed or where the person 

aggrieved by SERB’s final order resides or transacts business. 

The Tenth District found KC: 41 l7.13(D)’s statutorily undefined jurisdictional phrase 

“transacts business” ambiguous based on nothing more than its ability to manufacture a 

definition for the phrase that it deemed different from, but equally as reasonable as, the meaning 

and potential definitions offered by Appellant Greater Dayton Regional Transit Authority



(“GDRTA”). This Court requires an objective, thorough ambiguity analysis within the four 

comers of an enactment to prevent courts from reading ambiguities into statutory language 

where none exist. But the Tenth District never performed the requisite thorough, objective 

examination of “transacts business” prior to declaring the phrase ambiguous. 

Freed from the constraints of R.C. 4117.13(D)’s language by its ambiguity declaration, 

the Tenth District imported a novel test into R.C. 4117.13(D)’s jurisdictional grant. Specifically, 

the Tenth District held that to “transact business” in a county under RC. 4117.13(D), an 
aggrieved person must maintain a permanent physical presence in the county. The Tenth District 

concluded that the permanent physical presence requirement was appropriate because R.C. 

Chapter 4117 was fashioned after the National Labor Relations Act (“NLRA”), which governs 

labor relations between private employers and their employees, and some federal courts have 

found that “transacts business” in 29 U.S.C. § 160(f)—a provision similar to R.C. 4117.13(D)— 

requires a permanent physical presence to transact business within a forum. Applying its 

permanent physical presence requirement, the Tenth District held that GDRTA does not transact 
business in Franklin County under R.C. 4117.13 (D) despite the undisputed record evidence that 

GDRTA engages in significant operations-essential business in Franklin County. 
While the Tenth District’s decision suggests the permanent physical presence 

requirement is blackletter federal law securely grounded in statutory language, that is far from 

the truth. The permanent physical presence requirement is not only inconsistent with the very 

nature of R.C. 4117.13(D)—it is a judicially created venue—limiting mechanism and has no place 

in a jurisdictional statute—but it is also not settled law even in light of the federal cases upon 

which the Tenth District relied. Perhaps more importantly, the permanent physical presence 

requirement has no basis in the language of either R.C. 4117.13(D) or § 160(t) of the NLRA. 
Consequently, the permanent physical presence requirement has no place in Ohio law. GDRTA



therefore asks this Court to reverse the Tenth District’s improper finding of ambiguity, give 

effect to the statutory language enacted by the General Assembly, and free Ohio law from the 

permanent physical presence requirement. 

STATEMENT OF FACTS 
GDRTA is the fourth largest chartered mass transit provider in Ohio. (Affidavit of Mark 

Donaghy, Supp. 1, 1] 3).‘ GDRTA employs over 650 employees, operates more than 260 
vehicles, and provides more than 9,000,000 passenger trips per year. (Id. at $1 4). GDRTA resides 
in Montgomery County, Ohio. Amalgamated Transit Union, AFL-CIO, Local 1385 (“ATU”) 

represents a bargaining unit of over 500 GDRTA bus operators and maintenance employees. 
(Affidavit of Dale Crutcher, Supp. 35, 11 8). GDRTA and ATU enjoy a decades-old bargaining 
relationship. (Id.). 

In May 2014, SERB issued a final order finding that GDRTA committed unfair labor 
practices related to the processing of grievances filed by ATU. The alleged unfair labor practices 
took place in Montgomery County, Ohio. On June 19, 2014, GDRTA sought judicial review of 
SERB’s adverse ruling in the Franklin County Court of Common Pleas (the “trial court”). Both 
SERB and ATU filed motions to dismiss GDRTA’s administrative appeal for lack of subject 
matter jurisdiction on the basis that GDRTA does not “transact business” in Franklin County 
under RC. 4117.13(D). 

GDRTA responded to SERB’s and ATU’s motions to dismiss with undisputed evidence 
that it transacts a significant amount of business in Franklin County essential to its ability to 

provide mass transit services. It is undisputed that from January 1, 2012 through July 31, 2014, 

GDRTA spent nearly $600,000 in Franklin County pursuant to contracts with 32 businesses. 

‘ Record references in this Merit Brief are to the Appendix (Appx. _) and Supplement (Supp. _).



(Supp. 2, 11 10; Supp. 4-33); (Affidavit of Joy DesLauriers-Davis, Supp. 56-57, 11 4-6; Supp. 60- 

375); (Affidavit of Steve 1-Iatton, Supp. 376-377, 11 3; Supp. 379-381); (Affidavit of Robert 

Thomas, Supp. 383-384, 11 4-11; Supp. 387-421). During this illustrative two-and—one-half-year 

period, GDRTA was involved in, on average, 1.7 business transactions in Franklin County each 
week. (Id.). 

Under these contracts, GDRTA purchased operations—essential goods and services such 
as: parts and equipment needed to maintain and operate its buses; bus repair services; supplies 

necessary to maintain its facilities; services allowing it to provide clean and serviceable uniforms 

to its employees; advertising to attract riders; translation services to ensure RTA written 
materials are available in an array of languages; training services for its bus operators; various 

professional services; and many other goods and services without which GDRTA could not 
provide safe, reliable public transportation. (Supp. 2, 11 10; Supp. 4-33); (Supp. 56-57, 11 4-6; 60- 

375); (Supp. 376-377,11 3; Supp. 379-381); (Supp. 383-384,11 4-7, 9-1 1; Supp. 387-393, 421). 

It is also undisputed that GDRTA employees often travel to Franklin County on GDRTA 
business. For example, four key GDRTA employees travel to Franklin County once each fiscal 
quarter for transit industry meetings with the Ohio Public Transit Association (“OPTA”) or at the 

Ohio Department of Transportation. (Supp. 34-35, 11 5); (Affidavit of Tom Hodge, Supp. 422, 11 
3); (Affidavit of Jim Napier, Supp. 425, 11 5); (Affidavit of Allison Ledford, Supp. 426, 11 3). 

GDRTA pays yearly membership dues to OPTA to allow its employees to gain knowledge and 
industry insight from the association and its members. (Supp. 1-2, 11 5). At least three key 

employees travel to Franklin County on GDRTA business once every other month, and 

sometimes more. (Affidavit of Gene Rhodes, Supp. 428, 11 3-4); (Affidavit of Bob Ruzinsky,



Supp. 430, 11 3); (Supp. 377, 11 4). And GDRTA Executive Director Mark Donaghy travels to 
Franklin County on GDRTA’s behalf on average once every other week. (Supp. 2, 11 6). 

GDRTA employees also frequently communicate with Franklin County entities for 

business-related reasons via email and telephone. In the 10 months from August 14, 2013 to June 

14, 2014 alone, GDRTA employees placed nearly 800 telephone calls into Franklin County. 
(Supp. 35, 11 10; Supp. 38-55). Mark Donaghy, Executive Director, corresponds with Franklin 

County entities on GDRTA business via email each day and via telephone once each week. 
(Supp. 2, 11 7-8). Joy DesLauriers-Davis, Manager of Maintenance and Inventory Control, 

manages GDRTA purchasing from Franklin County businesses and communicates with those 
businesses by email, phone, and fax on a weekly basis. (Supp. 57, 11 7). Still other GDRTA 
employees are in contact with Franklin County entities on GDRTA business on a regular but less 
frequent basis. (Supp. 34, 11 3); (Supp. 377, 11 5); (Supp. 423, 11 4-6); (Supp. 427, 11 4); (Supp. 429, 

11 5); (Supp. 430,114-5). 

GDRTA also has a collective bargaining agreement with a union that resides in Franklin 
County. In addition to its bargaining relationship with ATU, GDRTA has a collective bargaining 
relationship with the American Federation of State, County, and Municipal Employees 

International Union, Local 101 (“AFSCME, Local 101”) and AFSCME Council 8. (Collective 
Bargaining Agreement Between GDRTA and AFSCME, Supp. 432-461). GDRTA has 

approximately 65 employees in the AFSCME bargaining unit. (Supp. 35, 11 9). AFSCME, Local 
l01’s parent organization, AFSCME Council 8, is located in Franklin County. (Id.); (AFSCME 
Council 8 Affiliates Website Screenshot, Supp. 462). 

The trial court recognized that GDRTA provided “uncontradicted proof’ that it engages 
in these Franklin County-based business activities. And, as a result of this proof, the court stated



that “there is little doubt that [GDRTA] indeed transacts ‘business’ in Franklin County, Ohio.” 

(Appx. 28). Despite the trial court’s apparent belief that GDRTA “transacts business” in Franklin 
County under its natural and obvious understanding of the phrase, it nevertheless declared R.C. 

4l17.13(D)’s “transacts business” ambiguous because the phrase’s individual terms are not 

statutorily defined. (Appx. 29). 

Using the interpretive liberty created by its declaration of ambiguity, the trial court 

sought the meaning of “transacts business” outside of R.C. Chapter 4117. Adopting a broad 

proposition of law and novel requirement based on language in a few mischaracterized federal 

cases interpreting the National Labor Relations Act (“NLRA”), the trial court concluded R.C. 

4117.13(D) requires a permanent physical presence in a county to transact business there. (Appx. 

32). Thus, because GDRTA “does not have any permanent physical facility, or office, in 

Franklin County,” the trial court held it lacked jurisdiction to hear GDRTA’s administrative 
appeal. (Id.). The trial court expressed its uncertainty about this result, however, stating that “this 

decision was a ‘close call’ . . . [a]n appeal should be perfected to allow the Appellate Court to 

decide this thorny issue de novo.” (Appx. 32~33). 

GDRTA accepted the trial court’s invitation and appealed the trial court’s decision to the 
Tenth District. The Tenth District concluded that R.C. 41l7.13(D)’s phrase “transacts business” 

is ambiguous based only on its ability to construct a patchwork definition of the phrase that it 

deemed different than, but equally as reasonable as, the meaning and potential definitions offered 

by GDRTA. (Appx 10). Based on its conclusory finding of ambiguity, the Tenth District held 
that the trial court did not err by relying on four mischaracterized federal cases to import a 

permanent physical presence requirement into Ohio’s public sector labor law. (Appx. 12, 14-15).



GDRTA appealed the Tenth District’s decision to this Court to finally resolve whether 
R.C. 4117.13(D)’s phrase “transacts business” is ambiguous and whether the common, everyday 

meaning of the phrase, rather than the judicially created permanent physical presence 

requirement, controls under this Court’s long-held rules of statutory construction. 

ARGUMENT 
Proposition of Law II: R.C. 4117.l3(D)’s Phrase “Transacts Business” Is Not 

Ambiguous And Must Be Given Its Common, Everyday 
Meaning. 

This Court should reverse the Tenth District’s holding that R.C. 4117.13(D)’s “transacts 

business” is ambiguous because this Couxt’s settled principles of statutory construction lead to 

the conclusion that the phrase has a definite meaning, which is supported by the structure and 

context of R.C. 41l7.13(D) and verified by the precedent of both this Court and the Tenth 

District. This Court should also reverse the Tenth District’s adoption of a permanent physical 

presence requirement because it is inconsistent with the context of R.C. 4117.13(D), is not 

adequately supported by federal case law, and has no basis in the statutory language of either 

RC. 41 17.13(D) or the NLRA. 

R.C. 4117.13(D) establishes the Ohio courts of common pleas’ jurisdiction over appeals 
from SERB’s final orders in unfair labor practice proceedings. South Community Inc. v. SERB, 

38 Ohio St.3d 224, 226, 527 N.E.2d. 864 (1988). The statute provides: 

Any person aggrieved by any final order of the board granting or denying, in 
whole or in part, the relief sought may appeal to the court of common pleas of any 
county where the unfair labor practice in question was alleged to have been 
engaged in, or where the person resides or transacts business, by filing in the court 
a notice of appeal setting forth the order appealed from and the grounds of appeal.



R.C. 4117.l3(D). Accordingly, a person2 adversely impacted by a SERB final order may appeal 
that order to a court of common pleas only if that court sits in a county where: (1) the alleged 
unfair labor practice took place; (2) the person resides; or (3) the person transacts business. 

(Emphasis added.) Id. 

Courts construing Ol1io’s statutes must exercise significant restraint and give effect to 

the intent of the General Assembly as expressed through the words, phrases, structure, 

punctuation, and context of statutory language. Indeed, “judicial policy preferences may not be 
substituted for valid legislative enactments.” State v. South, 144 Ohio St.3d 295, 20l5-Ohio- 

3930, 42 N.E.3d 734, 11 31 (O’Connor, C.J., concurring). Thus, requests that a court ignore a 

statute’s plain language to achieve (or avoid) a policy outcome are out of place: “All arguments 

going to the soundness of legislative policy choices . . . are directed to their proper place, which 

is outside the door to this courthouse. This court ‘has nothing to do with the policy or vidsdom of 

a statute. That is the exclusive concern of the legislative branch of the government.’ ” State ex 

rel. Ohio Academy of Trial Lawyers v. Sheward, 86 Ohio St.3d 451, 455-456, 715 N.E.2d 1062 

(1999), quoting State ex rel. Bishop v. Bd. of Ed. of Mt. Orab Village School Dist, 139 Ohio St. 

427, 438, 40 N.E.2d 913 (1942). This Court has accordingly emphasized: 

If the words [of a statute] be free from ambiguity and doubt, and express plainly, 
clearly and distinctly, the sense of the law-making body, there is no occasion to 
resort to other means of interpretation. The question is not what did the general 
assembly intend to enact, but what is the meaning of that which it did enact. That 
body should be held to mean what it has plainly expressed, and hence no room is 
left for construction. 

(Internal citations and quotations omitted.) State v. Hairston, 101 Ohio St.3d 308, 2004—Ohio- 

969, 804 N.E.2d 471, 1] 11. Because the Tenth District ignored R.C. 4117.13(D)’s plain 

language, its decision must be reversed. 

2 Public employers are “persons” under R.C. Chapter 4117. R.C. 4117.0l(A).



A. The Tenth District Erroneously Concluded That R.C. 4l17.13(D)’s 
“Transacts Business” Is Ambiguous. 

This Court has developed extensive principles that govern how Ohio’s courts are to 
construe Ohio’s statutes. These guiding principles are designed to ensure that courts give effect 

to the General Assembly’s intent as expressed in and through the language, structure, and context 

of the statutes it enacts. The Tenth District, however, failed to apply this Court’s clear principles 

when constming R.C. 4117.13(D). If the Tenth District had put this Court’s principles into 

practice, it would have discerned the definite, unambiguous meaning of R.C. 4117.l3(D)’s 

“transacts business” from common dictionary definitions current at the time the General 

Assembly enacted R.C. Chapter 4117. The meaning of R.C. 4117.l3(D)’s “transacts business” 

demonstrated by common dictionaries is supported by the pl1.rase’s structure and the immediate 
and broader contexts in which the General Assembly used it and confirmed by this Court’s and 

the Tenth District’s precedents. 

The Tenth District’s failure to apply this Court’s principles of statutory construction led it 

to hold that “transacts business” is ambiguous because it was able to concoct an alternative 

definition for the phrase. Ambiguity, however, is not determined by a court’s ability to 

manufacture alternative definitions for statutory language; rather, ambiguity is determined by the 

absence of a definite meaning after an objective and thorough examination. The Tenth District 

never performed the required objective and thorough examination of R.C. 41 17.13(D) prior to 

declaring it ambiguous. Its conclusion that R.C. 4117.13(D) is ambiguous is therefore 

unsupportable. When applied, the definite meaning of R.C. 4l17.l3(D)’s “transacts business” 
demonstrated by dictionary definitions, leaves no doubt that GDRTA “transacts business” in 
Franklin County under R.C. 4117.13(D).



1. R.C. 4l17.l3(D) Must Be Read And Understood According To The 
Natural And Most Obvious Meaning Of Its Express Language. 

The Tenth District violated the “preeminent canon” of statutory construction when 

construing R.C. 4117.13(D), which this Court has stated “requires [it] to ‘presume that [the] 

legislature says in a statute what it means and means in a statute what it says there.’ ” State ex 

rel. Lee v. Karnes, 103 Ohio St.3d 559, 2004-Ohio-5718, 817 N.E. 2d 76, 11 27, quoting BedRae 

Ltd., LLC v. United States, 541 U.S. 176, 183, 124 S.Ct. 1587, 158 L.E.2d 338 (2004). 

Specifically, the Tenth District failed to “ascertain and give effect to the intent of the law—making 

body which enacted [R.C. 4117.13(D)],” which is the primary “object of judicial investigation in 

the construction of a statute.” (Internal citations and quotations omitted.) Hairston, 101 Ohio 

St.3d 308, 2004-Ohio-969, 804 N.E.2d 471, at 11 11. In ot.her words, it failed to read and 

understand R.C. 41 17.13(D)’s jurisdictional phrase “transacts business” in context according to 

its “natural and most obvious” meaning. (lntemal citations and quotations omitted.) Ohio 

Neighborh0adF1'n., Inc. v. Scott, 139 Ohio St.3d 536, 2014-Ohio-2440, 13 N.E.3d 1115, 11 22. 

Disceming legislative intent from enacted language requires all statutory words and 

phrases to be read in context and in accordance with the rules of grammar and common usage. 
Scott at 11 22. “[W]ords used in a statute will be accorded their common, everyday meaning 

unless a contrary intent is expressed.” State v. Wells, 91 Ohio St.3d 32, 34, 740 N.E.2d 1097 

(2001). It is well settled that even undefined statutory terms are to be given their common, 

everyday meanings. Id.; see also Am. Fiber Systems, Inc. v. Levin, 125 Ohio St.3d 374, 2010- 

Ohio»1468, 928 N.E.2d 695, 11 24. After all, “[a] legislative body need not define every word it 

uses in an enactment.” State v. Dorso, 4 Ohio St.3d 60, 62, 446 N.E.2d 449 (1983). When faced 
with undefined statutory terms, this Court relies on the most appropriate common dictionary 
definitions to determine their common, everyday meanings. Campus Bus Serv. v. Zaino, 98 Ohio
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St.3d 463, 2003—Ohio-1915, 786 N.E.2d 889, 11 21 (relying on the most appropriate definitions t 

discern the meaning of “by” and “for” in R.C. 5735.01(Q) from 13 possible definitions for “by” 

and 10 for “for”). 

Regardless of whether a court is working with legislatively defined statutory terms or 

giving undefined terms their common, everyday meanings based on appropriate dictionary 

definitions, statutes must be read and understood “ ‘according to the natural and most obvious 

import of the language, without resorting to subtle and forced constructions.’ ” Scott at fl 22, 

quoting Lancaster v, Fairfield Cty. Budget Comm, 83 Ohio St.3d 242, 244, 699 N.E.2d 473 
(1998). And “ ‘[i]n reviewing a statute, a court cannot pick out one sentence [or word or phrase] 
and disassociate it from the context, but must look to the four comers of the enactment to 

determine the intent of the enacting body.’ ” Risner v. Ohio Div. of Wildlife, 144 Ohio St.3d 278, 

2015-Ohio-3731, 42 N.E.3d 718, 11 12, quoting State v. Wilson, 77 Ohio St.3d 334, 336, 673 

N.E.2d 1347 (1997); see also R.C. 1.42 (“Words and phrases shall be read in context and 

construed according to the rules of grammar and common usage. Words and phrases that have 
acquired a technical or particular meaning, whether by legislative definition or otherwise, shall 

be construed accordinglyf’). 

Courts engaged in statutory construction must also be diligent to give effect to all 

statutory language: “It is a basic tenet of statutory construction that the General Assembly is not 

presumed to do a vain or useless thing, and that when language is inserted in a statute it is 

inserted to accomplish some definite purpose.” (Internal citation and quotations omitted.) Wilson 

at 336. Thus, a court tasked with construing a statute “may not restrict, constrict, qualify, narrow, 

enlarge, or abridge the General Assembly’s wording.” (Internal citation and quotations omitted.) 

Dillon v, Farmers Ins. ofColumbus, Ina, Ohio St.3d _, 2015-Ohio—5407, _ N.E.3d 
11 17. Rather, “significance and effect should, if possible, be accorded to every word, phrase,
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sentence and part of an act . . . 
.” (Internal citation and quotations omitted.) Weaver v. Edwin 

Shaw Hosp, 104 Ohio St.3d 390, 2004-Ohio-6549, 819 N.E.2d 1079,11 13. 

Nor may a court “recast the language of [a statute] so that [it] may accommodate some 
unstated meaning or purpose.” Hubbard v. Canton City School Bd. of Edn., 97 Ohio St.3d 451, 

2002—Ohio-6718, 780 N.E.2d 543, 11 14. As this Court has recognized, “[w]hatever the reasons of 

the Legislature in passing the act may have been, ours is a government of laws, and courts must 
take the law as they find it; and, if a change is to be made, the same must be made by the 

Legislature and not by the courts.” Weaver, 120 Ohio St. at 46, 165 NE. 573, citing Ogden, 6 

U.S. (2 Cranch) at 277, 2 L.Ed 276. 

Despite this Court’s clearly expressed directives concerning Ohio courts’ construction of 

Ohio’s statutes, in this case the Tenth District failed to scrutinize the language, structure, 

grammar, and context of R.C. 4l17.13(D) to discern the “natural and most obvious import of 

[its] language.”3 (Internal citations and quotations omitted.) Scott, 139 Ohio St.3d 536, 2014- 

Ohio-2440, 13 N.E.3d 1115, at 11 22. Significantly, the Tenth District analyzed neither the 

specific statutory context of R.C. 4117.13(D)’s “transacts business” nor the broader context of 

R.C. Chapter 4117 generally. (See generally Appx. 5-19). Not once did the Tenth District 

consider how R.C. 4117.13(D)’s structure impacts the meaning of “transacts business.” (Id.). 
And the Tenth District’s examination of R.C. 4117.l3(D)’s phrase “transacts business” was 

3 Ironically, the trial court’s initial reading of RC. 41l7.13(D) “transacts business” was 
consistent with its “natural and most obvious” meaning. Scott, 139 Ohio St.3d 536, 20l4—Ohio- 
2440, 13 N.E.3d 1115, at 11 22. Before becoming mired in extra—statutory considerations, and 
after considering GDRTA’s operations-essential commercial activity in Franklin County, the 
trial court noted: “In the Court’s opinion there is little doubt that Appellant indeed transacts 
‘business’ in Franklin County, Ohio.” (Appx. 28). The trial coui-t’s gut-level reading of R.C. 
4l17.13(D)’s “transacts business” is important; it clearly demonstrates the “natural and most 
obvious import of [that] language,” which is exactly how Ohio statutes are to be understood. 
Scott at 11 22.
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limited to its attempts to formulate a “materially differing definition[] that, if applied to the 

present case, would result in different outcomes.” (Appx. 10). When the Tenth District did 
formulate a definition of “transacts business” with a different meaning than that offered by 

GDRTA, it never explained why its definition’s meaning rendered “transacts business” 

ambiguous. Instead, the court conclusively declared: “There is no reason to find [our] definition 

is any less reasonable than the ‘common’ and ‘everyday’ meaning urged by GDRTA.” (Appx. 
11). The Tenth District’s mistaken assumption that “definition” and “meaning” are 

interchangeable and its superficial construction of R.C. 4l17.13(D) do not comport with this 

Court’s principles designed to enforce the General Assemb1y’s intent. This Court should reverse 

the Tenth District’s conclusion that R.C. 41l7.13(D) is ambiguous on this basis alone. 

i. Common Dictionary Definitions Demonstrate The Definite, 
Unambiguous Meaning Of R.C. 4l17.l3(D)’s “Transacts 
Business.” 

Had the Tenth District applied this Court’s principles of statutory construction, it would 

have easily discerned the definite and unambiguous meaning of “transacts business” in R.C. 

4117.13(D). Because the General Assembly chose not to define this key phrase in R.C. Chapter 

4117, the Court must give the phrase its common, everyday meaning as evidenced in dictionary 

definitions. See Levin, 125 Ohio St.3d 374, 2010~Ohio-1468, 928 N.E.2d 695, 11 24; Zaino, 98 

Ohio St.3d 463, 2003-Ohio-1915, 786 N.E.2d 889, at fi[ 21. Dictionaries current at the time the 

statutory language was enacted are the best indicators of the common, everyday meaning of the 

legislature’s chosen language. In re MW., 133 Ohio St.3d 309, 2012-Ohio-4538, 978 N.E.2d 
164, 11 18 (analyzing, among other dictionaries, the 1968 version of Black’s Law Dictionary to 
define “proceedings” in R.C. 2151.352 because it was current when the General Assembly 

enacted R.C. 2151.352); Carcieri v. Salazar, 555 U.S. 379, 388, 129 S.Ct. 1058, 172 L.Ed.2d
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791 (2009) (analyzing 1930s definitions to understand the meaning of “now” when the Indian 

Reorganization Act was enacted). 

When using dictionaries to discern the common, everyday meaning of undefined 

statutory language, this Court regularly turns to Black’s and Webster’s. State ex rel. Turner v. 

Eberlin, 117 Ohio St.3d 381, 2008-Ohio-1117, 884 N.E.2d 39, 11 16 (“We have often applied 

definitions from Black’s Law Dictionary to determine the meaning of undefined statutory 

language”); see eg., State ex rel. Orange Twp. Ba’. of Trustees v. Delaware Cty. Bd. af 

Elections, 135 Ohio St.3d 162, 2013-Ohio-36, 985 N.E.2d 441, 11 23-24 (relying on Black’s Law 
Dictionary to discern the meaning of “certify” and Webster’s Third New International Dictionary 
to define “to” in R.C. 3501.02(F)(1)); In re M W at 11 18 (relying on Black’s Law Dictionary and 
Webster’s Third New International Dictionary to discem the meaning of “proceedings” in R.C. 
2151.352); State ex rel Husted v. Brunner, 123 Ohio St.3d 119, 2009-Ohio-4805, 914 N.E.2d 

397,11 15 (relying on Black’s Law Dictionary and Webster’s Third New International Dictionary 
to discern the meaning of “summarily” in R.C. 3501.11(X)); Davis v. Davis, 115 Ohio St.3d 180, 

2007-Ohio-5049 873 N.E.2d 1305, 11 17-18 (relying on Webster’s Third New International 
Dictionary to discern the meaning of “recognized” and “accredited” in R.C. 3103.03(B)); 

Kentucky Oaks Mall Co. v. Mitchell's Formal Wear, Inc, 53 Ohio St.3d 73, 75-76, 559 N.E.2d 

477 (1990) (relying on Black’s Law Dictionary to discern the meaning of “transact” in R.C. 
2307.382(A)(1) and Civ.R. 4.3(A)(1)). 

The edition of Black’s Law Dictionary current at the time the General Assembly enacted 
R.C. Chapter 41 17, defines the verb “transact” as follows: 

to prosecute negotiations; to carry on business; to have dealings . . . The word 
embraces in its meaning the carrying on or prosecution of business negotiations, 
but it is a broader term than the word “contract” and may involve business 
negotiations which have been either wholly or partly brought to a conclusion.
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Black’s Law Dictionary 1341 (5th ed. 1979). Black’s defines “business” as: “Employment, 

occupation, profession, or commercial activity engaged in for gain or livelihood.” Id, at 179. 

Thus, according to Black’s, an employer “transacts business” when it prosecutes negotiations or 

has dealings related to its employment, occupation, profession, or commercial activity engaged 

in for gain or livelihood. 

Webster’s Third New lntemational Dictionary, another contemporaneous dictionary, 

defines “transact” as “to prosecute negotiations: carry on business: negotiate.” Webster ’s Third 

New International Dictionary 2425 (1981). “Business” is defined by Webster’s as “purposeful 

activity: activity directed toward some end.” Id. at 302. Accordingly, an employer “transacts 

business” under Webster’s definitions when it prosecutes negotiations in a purposeful way 

directed toward some end. As these dictionary-derived, definitions of “transacts business” make 

clear, the phrase’s “natural and most obvious” meaning embraces all purposeful dealings 

involving commercial actiVity.4 Scott, 139 Ohio St.3d 536, 20l4—Ohio-2440, 13 N.E.3d 1115, at 

1] 22. Relying on its own consistent instruction that Ohio courts should give undefined statutory 

terms their common, everyday meaning evidenced by dictionary definitions, this Court should 

find “transacts business” has a natural and obvious meaning; in other words, this Court should 

find that “transacts business” is not ambiguous. 

4 GDRTA does not argue that the two definitions cited as examples here are the only possible 
contextually appropriate definitions for “transacts business”—rather, these two definitions 
illustrate the phrase’s meaning. Definitions of “transact” and “business” from other dictionaries 
(and even other entries within Blacks and Webster’s) certainly could be used to construct other 
contextually appropriate definitions for the phrase “transacts business.” Regardless of each 
reasonable definition’s specific phraseology, however, they all illustrate that the natural and most 
obvious meaning of “transacts business” embraces the full spectrum of commercial activity.
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ii. The Structure And Context Of R.C. Chapter 4117 Support 
The Meaning Of “Transacts Business” Diseerned From 
Dictionary Definitions. 

Importantly, the common, everyday meaning of “transacts business” discerned from 

dictionary definitions is supported by the structure and context of R.C. 41 17.13(D) specifically 

and R.C. Chapter 4117 generally. The Tenth District wholly failed to consider these important 

factors when attempting to discern the meaning of R.C. 41 17.13(D)’s “transacts business.” 

There is no question that the courts of common pleas sitting in the county or counties in 
which a person “transacts business” is but one of three places an adverse SERB order may be 
appealed. R.C. 4ll7n13(D)4 Adverse SERB decisions may also be appealed to the court of 
common pleas where the unfair labor practice allegedly occurred or where the person aggrieved 

by the order resides. Id. A public employer undisputedly “transacts business” where it “resides.” 
Yet, “transacts business” and “resides” cannot be coextensive. Edwin Shaw Hosp, 104 Ohio 

St.3d 390, 2004-Ohio-6549, 819 N.E.2d 1079, $1 13 (instructing that “significance and effect 

should, if possible, be accorded to every word, phrase, sentence and part of an act . . . 
.” (Intemal 

citation and quotations omitted.)); Risner, 144 Ohio St.3d 278, 2015—Ohio-3731, 42 N.E.3d 718, 

at 11 17 (teaching that statutory constructions “that render[] a provision superfluous, meaningless, 

or inoperative should be avoided”). If RC. 41l7.l3(D)’s phrase “transacts business” is to be 
given effect, as it must, the phrase must mean something different than the term “resides.” See id. 

Consequently, R.C. 4117.l3(D)’s structure clearly contemplates that a public employer can 

“transact business” in a county or counties in which it does not reside. 

The immediate context of R.C. 4117.13(D) also supports the common, everyday meaning 

of “transacts business” as demonstrated by dictionary definitionsr R.C. 4117.13(D) provides that 

relief from a SERB final order may be sought in “any county” where the unfair labor practice 
allegedly occurred or where the aggrieved person resides or transacts business. (Emphasis

16



added.) R.C. 4117.l3(D). This Court has very recently recognized that ‘“[a]ny’ means ‘all[]’” 

and that the legislature’s use of “broad, sweeping language” requires “broad, sweeping 

application.” (lntemal citation and quotations omitted.) Risner, 144 Ohio St.3d 278, 2015-Ohio- 

3731, 42 N.E.3d 718, at 1] 18. The clear intent of the General Assembly as expressed through 

R.C. 4117.l3(D)’s plain language is therefore that persons aggrieved by SERB orders can appeal 
to any court of common pleas within the State, so long as one of the three jurisdictional 

prerequisites is met. And it is within this immediate context that “transacts business” must be 

read and understood according to its “natural and most obvious” meaning. Scott, 139 Ohio St.3d 

536, 2014-Ohio-2440, 13 N.E.3d 1115, at 11 22. 

The dictionary-based common, everyday meaning of “transacts business” is further 

bolstered by the broader context of R.C. Chapter 4117. Importantly, the General Assembly chose 

not to qualify or limit the scope of R.C. 41l7.l3(D)’s “transacts business” in any way. And a 

construing court may not “read into the statute an intent that the General Assembly could easily 

have made explicit had it chosen to do so.” State ex rel. Gen. Elec. Supply Co. v. Jordana Elec. 

Co., Inc., 53 Ohio St.3d 66, 71, 558 N.E.2d 1173 (1990). This is especially true when the 

General Assembly clearly limits some statutory language, as it did elsewhere in R.C. Chapter 

4117, in a way that it could have, but chose not to, in R.C. 41 17.13(D). 

Revised Code 41l7.02(O) allows SERB to certify final orders to certain appellate courts 

when it determines that a substantial controversy exists about the application or interpretation of 

RC. Chapter 4117 and the matter is of public or great general interest. Specifically, R.C. 

4117.02(O) allows SERB to send certified orders only to “the court of appeals having 

jurisdiction over the area in which the principal oflice of the public employer directly affected by 

the application or interpretation is located.” (Emphasis added.) R.C. 41l7.02(O). The General 

Assembly expressly limited SERB’s right to certify orders to the court with jurisdiction where
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the employers principal office is located; this clearly demonstrates that if the General Assembly 

wanted to restrict “transacts business” in R.C. 4117.l3(D) to “principally transacts business” or 

“transacts its principal business,” it certainly knew how to do so. Allen Cty. Mut. Ins, Ass’n v. 

Varys, 176 Ohio St. 456, 457, 200 N.E.2d 465 (1964) (recognizing the General Assembly knows 

how to restrict statutory language by using appropriate adjectives). Accordingly, the absence of 

any limitation on R.C. 41l7.13(D)’s “transacts business” signals the General Assemb1y’s intent 

for the phrase to be given its common, everyday meaning without artificial restraint. 

The Tenth District’s construction of “transacts business” ignored this Court’s direction to 

“look to the four comers of the enactment to determine the intent of the enacting body” and 

wholly failed to consider the phrase’s structure or context. (lntemal citation and quotations 

omitted.) Risrier, 144 Ohio St.3d 278, 2015-Ohio-3731, 42 N.E.3d 718, atfl 12. The structure of 

R.C. 4117.13(D) and the context in which the General Assembly placed “transacts business,” 

and appropriately deferring to the legis1ature’s decision to provide three, distinct counties in 

which an adverse SERB finding in an unfair labor practice action can be appealed, should lead 

this Court to the conclusion that the phrase’s meaning demonstrated by common dictionary 

definitions is definite and unambiguous. This Court should accordingly reverse the Tenth 

District’s deficient construction of R.C. 41l7.13(D)’s “transacts business.” 

iii. This Court’s Precedent And Persuasive Authority From The 
Tenth District Reinforces The Meaning Of “Transacts 
Business” As Demonstrated By Dictionary Definitions. 

The meaning of R.C. 41l7.13(D)’s “transacts business” evident from contemporaneous 

dictionaries is further supported by this Court’s precedent and persuasive authority from the 

Tenth District, yet the Tenth District still failed to give the phrase its natural and most obvious
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meaning. In Kentucky Oaks Mall, this Court relied on Black’s Law Dictionary5 to determine the 
“plain and common meaning” of the verb “transact” in R.C. 2307.382(A)(1)’s analogous 

jurisdictional phrase “transacting any business.” Kentucky Oaks Mall, 53 Ohio St.3d at 75-76, 

559 N.E.2d 447. Relying on Black’s, this Court determined that the term “transact” has a broad 

meaning, including: 

to prosecute negotiations; to carry on business; to have dealings * * *. The word 
embraces in its meaning the carrying on or prosecution of business negotiations, 
but it is a broader term than the word ‘contract’ and may involve business 
negotiations which have been either wholly or partly brought to a conclusion * *
* 

(Emphasis sic.) Id. at 75, quoting Black’s Law Dictionary 1341 (5th ed. 1979). Importantly, 

nothing in the context, grammar, or structure of either R.C. 4117.13(D) or RC. 2307.382(A)(1) 

indicates that “transact” should mean something different or less in R.C. 41l7.13(D) than it does 

in R.C. 2307.382(A)(1).6 This Court has never insinuated that the broad meaning of “transact” 

was supported by anything other than its dictionary definition. Kentucky Oaks Mall at 75-76. 

This Court should afford the verb “transact” in R.C. 4ll7.13(D) the same plain and common 

meaning this Court gave the term in Kentucky Oaks Mall. 

The common, everyday meaning of “transacts business” discemed from dictionary 

definitions is also confirmed by this Court’s prior construction of the phrase “engages in 

5 The Court defined the verb “transact” from the Fifth edition of Black’s Law Dictionary—the 
most recent edition at the time the General Assembly last considered and amended the long-arm 
statute. See Am.H.B. No. 90 (eff. 9-9-88) (codified as R.C. 2307.382(A)(1)); Black’s Law 
Dictionary 1341 (5th ed. 1979). The Fifth edition of Black’s was also the most recent edition at 
the time the General Assembly passed R.C. 41l7.13(D). See Am.Sub.S.B. No. 133 (eff. 4-1-84) 
(codified as R.C. Chapter 4117). 
The existence of the term “any” does not influence the meaning of the verb “transact” in R.C. 

2307.382(A)(l)’s phrase “transacting any business.” As a matter of simple grammar the 
adjective “any” modifies the noun “business” in the phrase “transacting any business.” Thus, 
while the term “any” signals the General Assen1bly’s intention that the noun “business” be 
expansively construed. See Risner, 144 Ohio St.3d 278, 2015-Ohio-3731, 42 N.E.3d 718, at 11 18.
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business” appearing in R.C. 5711.03 and 5711.04. In First National Bank of Wilmington v. 

Kosydar, 45 Ohio St.2d 101, 105-106, 341 N.E.2d 579 (1976), this Court found that “engages in 

business” “is a phrase of general application to all types of businesses.” This Court then 

explained: 

Nowhere in the relevant statutory provisions did the General Assembly limit or 
restrict the meaning of the phrase “engages in business.” If the General Assembly 
had intended RC. 5711.03 and 5711.04 to apply to a taxpayer already engaged in 
a business, who then first engages in another business, it could easily have so 
provided. In the construction of a legislative enactment, the question is not what 

the General Assembly intend to enact but what is the meaning of that which it 

First Nat. Bank of Wilmington, 45 Ohio St.2d at 106. This Court’s reasoning and construction of 

“engages in business” in First National Bank of Wilmington strengthens the conclusion that 

4117.13(D)’s “transacts business” is a generally worded phrase that should not be artificially 

restricted in an effort to judicially curtail the effect of the General Assembly’s language. 

Tenth District case law also validates the meaning of “transacts business” as evident from 

Black’s and Webster’s. In Czechowski v. University of Toledo, 10t.h Dist. No. 98AP-366, 1999 

WL 152584, at *3 (Mar. 18 1999), the Tenth District held that the “common, ordinary and 

generally accepted meaning” of the word “business” in R.C. l24.11(A)(7) is “[c]ommercial, 

industrial or professional dealings; the buying and selling of commodities or services.” This 

meaning of “business” is substantively similar to the definitions found in Blacks and Webster’s 

and verifies that “business” includes the full spectrum of commercial activity. 

The Tenth District also analyzed the term “business” in City of Westerville v. Kuehnert, 

50 Ohio App.3d 77, 82, 553 N.E.2d 1085 (10th Dist. 1988), while considering whether a foster 

family home was a “business” under the Westerville City Code. In that context, the Tenth 

District relied on the first and third definitions in the 1969 edition of the American Heritage 

Dictionary and held “business” to mean “[t]he occupation, work, or trade in which a person is
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engaged. * * * Any commercial establishment such as a store or factory.” Ia’.; The American 

Heritage Dictionary of the English Language 180 (1969). Understandably, given that it would 

make little sense in the context of the statute, the Kuehnert court chose not to rely on the 

dictionary’s second definition of “business,” which is “commercial, industrial, or professional 

dealings; the buying and selling of commodities and services.” Kuehnert at 82; American 

Heritage Dictionary 180 (1969). However, the dictionary’s explanatory paragraph following the 

entries for “business” notes that the term “business,” as distinguished from its synonyms 

“industry, commerce, trade, [and] traffic” “pertains broadly to all gainful activity, though it 

usually excludes the professions and farming.” American Heritage Dictionary 180 (1969). 

Properly understood within this explanation, the meaning of “business” according to the 

Kuehnert court further supports the conclusion that “business” in R.C. 41l7.l3(D) embraces the 

broad array of gainful, commercial activity engaged in by a public employer. Thus, this Court 

should construe the phrase consistent v\n'th the meaning supported by its own precedent as well as 

the Tenth District’s. The Tenth District’s holding to the contrary is a direct result of its failure to 

apply this Court’s principles and precedents and should therefore be reversed by this Court. 

2. R.C. 4117.13(D)’s “Transacts Business” Is Not Ambiguous. 

This Court’s principles of statutory construction lead to the conclusion that the phrase 

“transacts business” in RC. 4117.13(D) is subject to a definite meaning. This meaning is 

supported by the statute’s structure, context, and verified by this Court’s and the Tenth District’s 

precedent. Accordingly, R.C. 41l7.13(D)’s “transacts business” is not ambiguous. Inexplicably, 

the Tenth District held that it is ambiguous. This holding is the product of a severely deficient 

ambiguity analysis. 

“When confronted with allegations of ambiguity, a court is to objectively and thoroughly 

examine the writing to attempt to ascertain its meaning.” State v. Porterfield, 106 Ohio St.3d S,
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2005—Ohio-3095, 829 N.E.2d 690, 11 11. The mere existence of multiple readings of statutory 

language does not render the language ambiguous. 1d,; MP Star Fin., Inc. v. Cleveland State 

Univ., 107 Ohio St.3d 176, 2005-Ohio-6183, 837 N.E.2d 758, 11 8 (examining two consistent but 

different definitions of “transfer” before declaring the term unambiguous); see also Klida v. 

Braman, 483 Mich. 891, 891, 759 N.W.2d S88 (2009) (Markman, J., concurring) (“A statute is 

not ‘ambiguous’ merely because a term or phrase therein is subject to multiple definitions or 

understandings”); State v. Danaher, 174 Vt. 591, 593, 819 A.2d 691 (2002) (“The existence of 

multiple definitions of a common tenn does not render that term ambiguous or vague”). Thus, 

courts should apply statutory interpretation rules “[o]nly when a definitive meaning proves 

elusive” following an objective and thorough search. Porterfield at 11 11. Otherwise, courts may 

read ambiguities into perfectly clear statutory language and “allegations of ambiguity become 

self—fulfrlling.” Id. The Tenth District committed precisely this error when attempting to construe 

R.C. 41 l7.13(D)’s “transacts business.” 

The Tenth District concluded R.C. 4117.13(D)’s “transacts business” is ambiguous based 

solely on its ability to cobble together a definition of the phrase it believed to be equally as 

reasonable as but “materially" different from the meaning offered by GDRTA; the court believed 
these different readings “would result in different outcomes.” (Appx. 10 -11). This is precisely 

the type of “reasoning” this Court has warned lower courts to avoid. Porterfield at 11 11 (“Some 

courts have reasoned that when multiple readings are possible, the provision is ambiguous. The 

problem with this approach is that it results in courts’ reading ambiguities into provisions, which 

creates confiision and uncertainty.” (Citations omitted.)). 

The errors in the Tenth District’s ambiguity analysis are glaring. Assessing the propriety 

of Black’s definitions of “transact” adopted by this Court in Kentucky Oaks, the Tenth District 

accused GDRTA of ignoring the possibility that “transacts” could mean “to carry on business.”
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But finding “transacts” in the phrase “transacts business” to mean “to carry on business” is 

nonsensical. The resulting phrase is repetitive: “to carry on business business.” Thus, the 

statutory context surrounding “transacts” in R.C. 41 17.13(D) precludes “to carry on business” as 

a reasonable definition. Zaino, 98 Ohio St.3d 463, 2003—Ohio—1915, 786 N.E.2d 889, at 1] 21. 

Additionally, finding “transacts” to mean “to carry on business” fails to give independent effect 

to each and every statutory term. Edwin Shaw Husp., 104 Ohio St.3d 390, 2004-Ohio-6549, 819 

N.E.2d 1079 (“[S]ignificance and effect should, if possible, be accorded to every word, phrase, 

sentence and part of an act . . . 
.” (Internal quotations and citation omitted.)); Risner, 144 Ohio 

St.3d 278, 2015-Ohio-3731, 42 N.E.3d 718, at 11 17 (“[A] construction that renders a provision 

superfluous, meaningless, or inoperative should be avoided.’’). Thus, the Tenth District’s 

reasoning that “to carry on business” is an equally plausible meaning of R.C. 4117.13(D)’s 

“transacts” is misguided, and its reliance on that definition to find ambiguity in KC. 

4117.13(D)’s “transacts business” is unfounded. 

The Tenth District’s analysis of the term “business” suffers from similar shortcomings. 

First, the Tenth District’s definition of “business” in Kuehnert, though appropriate given the 

context of that case, clearly does not apply here. In Kuehnert, the issue was the essential nature 

of a “foster family home,” i. e., whether it was a “single family dwelling” or “household” rather 

than an “institution,” “organization,” or “business.” Kuehnert, 50 Ohio App.3d at 81-82, 553 

N.E.2d 1085. In the present case, however, the dispositive issue is not whether a person as 

defined by RC. Chapter 4117 is by nature a business—clearly neither public employers nor 

employees are businesses—but whether a person’s activity within a forum amounts to 

“business.” The nuanced distinction between the statutory context in Kuehriert and the statutory 

context in R.C. 41l7.l3(D) demonstrates the unreasonableness of applying the Kuehriert 

definition in this case.
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Similarly, Kuehnerfs definition of “business” as “any commercial establishment, such as 

a store or factory” is not a reasonable meaning for “business” in Ohio’s public sector labor law. 

None of the entities covered by RC! 41l7.13(D) are commercial establishments, stores, or 

factories. Nor can these entities be “transact[ed] in a county.” The Tenth District’s contrary 

assertion defies common sense. 

What is more, the Tenth District created confusion and uncertainty when it found the 

term “trade” from Kuehnerfs definition of “business” to mean “the business one practices or the 

work in which one regularly engages” and included that meaning in its alternative definition of 

“transacts business.” (Appx. ll). Importantly, the term “trade” is nowhere to be found in R.C. 

4117.13(D)’s language. Of equal importance is that when inserted into “transacts business,” the 

Tenth District’s definition of “trade” reintroduces the undefined statutory term “business” into 

the court’s analysis. Thus, instead of illuminating the meaning of “transacts business,” this 

definition further obfuscates it. This is what happens when courts read ambiguities into 

unambigrous statutory language. See Porteifield, 106 Ohio St.3d 5, 2005-Ohio-3095, 829 

N.E.2d 690, at fll 11. (recognizing that when courts read ambiguities into clear statutory language 

they create confusion and uncertainty in the law). 

This Court requires Ohio courts’ ambiguity analyses to be principled, thorough, and 

objective searches of statutory language for the General Assembly’s intended meaning. Id. The 

Tenth District’s ambiguity analysis defied that requirement. The Tenth District’s efforts to 

construct multiple possible readings of “transacts business” yielded only confusion, uncertainty, 

and manufactured ambiguity. And the court’s improper declaration of ambiguity was an 

“exercise of discretionary and standardless judicial power” that shifted the lawmaking function 

granted by Ohio’s Constitution from the General Assembly to the court. Klida, 483 Mich. at 891, 

759 NW2d 888 (Markman, J., concurring). The Tenth District’s decision must be reversed.
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3. GDRTA “Transacts Business” In Franklin County Given The 
Undisputed Facts In This Case. 

Enforcing R.C. 4117.13(D) as written in the present case is straightforward: GDRTA 
undeniably “transacts business” in Franklin County under R.C. 41l7.l3(D) given the common, 

everyday meaning of the phrase and the undisputed facts in this case. It is undisputed that in the 

short time period from January 2012 through July 2014, GDRTA entered into binding contracts 
for the purchase of goods and services with at least 32 businesses in Franklin County. (Supp. 2, 1] 

10; Supp. 4-33); (Supp. 56-57, 1] 4-6; Supp. 60-375); (Supp. 376-377, 1] 3; Supp. 379-381); 

(Supp. 383-384, 1] 4-11; Supp. 387-421). These contracts account for services such as: parts and 

equipment needed to maintain and operate its buses; bus repair services; supplies necessary to 

maintain its facilities; services allowing it to provide clean and serviceable uniforms to its 

employees; advertising to attract riders; translation services to ensure RTA written materials are 
available in an array of languages; training services for its bus operators; various professional 

services; and many other goods and services without which GDRTA could not provide safe, 
reliable public transportation. (Supp. 2, 1] 10; Supp. 4-33); (Supp. 56-57, 1] 4-6; 60-375); (Supp. 

376-377, 1] 3; Supp. 379-381); (Supp. 383-384, 1] 4-7, 9-11; Supp. 387-393, 421). All of these 

services are necessary components for providing safe, reliable public transportation to passengers 

in the Montgomery-county area GDRTA serves. What is more, these operations-essential 

contracts were worth nearly $600,000. (Id.). 

Moreover, GDRTA’s contracts with Franklin County are negotiated and administered via 
GDRTA employees’ trips to Franklin County along with phone calls, email, and faxes to and 
from those Franklin County businesses. (Supp. 2, 1] 6-8); (Supp. 34-35, 1] 3-7, 10; Supp. 38-55); 

(Supp. 57, 1] 7); (Supp. 377, 1] 4-5); (Supp. 384, 1] 11, 417-421); (Supp. 422, 1] 3-6); (Supp. 424- 

425, 1] 3-6); (Supp. 426-427, 1] 3-4); (Supp. 428-429, 1] 3-5); (Supp. 430, 1] 3-5). Given the nature
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and extent of GDRTA’s business activity in Franklin County, there is no question that it 

“transacts business” there under the “natural and most obvious” reading of the phrase in R.C. 

4117.13(D). Scott, 139 Ohio St.3d 536, 2014—Oh1o-2440, 13 N.E.3d 1115, at ‘H 22. 

Even if this Court determines “transacts business” should not be understood according to 

the “natural and most obvious import of its language,” the facts of this case establish that 

GDRTA undisputedly “transacts business” in Franklin County under RC. 41 l7.13(D). Scott, 139 
Ohio St.3d 536, 2014-Ohio-2440, 13 N.E.2d 1115, at 11 22. Whatever this Court detemiines 

“transacts business” might mean, a public employer certainly does so when it engages in nearly 

$600,000 of operations-essential commercial activity. Thus, even if this Court finds “transacts 

business” to be ambiguous and declines to enforce the common, everyday meaning of “transacts 

business,” it should still hold that GDRTA transacts business in Franklin County under R.C. 
4117.13(D) based on the undisputed record facts. 

Because R.C. 4117.13(D) is not ambiguous and the facts establish that GDRTA 
indisputably transacts business in Franklin County, this Court’s analysis should stop here. There 

is no justification for looking beyond the “four corners of the enactment” to discem the meaning 

of “transacts business.” (Internal citation and quotations omitted.) Risner, 144 Ohio St.3d 278, 

2015—Ohio-3731, 42 N.E.3d 718, at ‘H 12; Hairstan, 101 Ohio St.3d 308, 2004—Ohio-969, 804 

N.E.2d 471, at 1] 12 (“If the words [of a statute] be free from ambiguity and doubt, and express 

plainly, clearly and distinctly, the sense of the law-making body, there is no occasion to resort to 

other means of interpretation.” (Internal citation and quotations omitted.)). Accordingly, the 

Tenth District never should have looked to federal courts’ interpretations of NLRA § 160(t) to 
apply that definition to Ohio’s R.C. 4117.13(D). Similarly, there is no justification for this Court 

to do so.

26



Rather, this Court’s only remaining duty is to enforce the statute as written. Hubbard, 97 

Ohio St.3d 451, 2002-Ohio-6718, 780 N.E.2d 543, at 1] 14 (stating that when “the language ofa 

statute is clear and unambiguous, it is the duty of the court to enforce the statute as written . . . 

.”). GDRTA therefore respectfully requests that this Court enforce R.C. 4117.13(D) as written 
and find that its appeal to the Franklin County Court of Common Pleas was proper within the 

normal and obvious meaning of “transacts business.” 

B. The Tenth District’s Permanent Physical Presence Requirement Is 
Unsuppor-table. 

Finding ambiguity in R.C. 4l17.l3(D)’s “transacts business” where none exists was the 

first of two major errors committed by the Tenth District. Relying on its flawed ambiguity 

analysis, the Tenth District looked to the extra-statutory source of federal law in an attempt to 

divine the phrases’ meaning. This led to its second major error: Judicially amending R.C. 

4117.13(D) by importing a permanent physical presence requirement into Ohio’s public sector 

labor law. (Appx. 14-15). 

Without analyzing whether the permanent physical presence requirement is consistent 

with the General Assembly’s intent based on the language, structure, and context of RC. Chapter 

4117, the Tenth District blessed the trial court’s holding that a person “transacts business” in a 

county only if it maintains a permanent physical presence, including a “permanent facility, or 

office,” in the county. (Appx 14-15); (Appx. 32). The trial court and the Tenth Districtjustified 

the adoption of the permanent physical presence requirement based on the “essentially identical” 

language of NLRA § 160(t) and R.C. 4ll7.l3(D) and four mischaracterized federal cases 

interpreting the phrase “transacts business” in § l60(t). (Appx. 12). 

GDRTA does not dispute that R.C. Chapter 4117 is oflen reviewed within the general 
context of the NLRA. South Community, 38 Ohio St.3d at 228, 527 N.E.2d. 864. Yet,
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interpreting R.C. Chapter 4117 within the NLRA’s general context does not require Ohio courts 

to adopt federal interpretations of the NLRA when, as here, those interpretations are inconsistent 
with Ohio law. See SERB v. Adena Local School Bd of Edn., 66 Ohio St.3d 485, 497-499, 613 
N.E. 2d 605 (1993) (holding that, unlike the NLRA, R.C. Chapter 4117 requires the “in part” test 
for determining employer motivation in unfair labor practice cases). 

Even if R.C. 41 l7.l3(D)’s “transacts business” were ambiguous, however, the permanent 

physical presence requirement adopted by the trial court and ratified by the Tenth District is an 

inappropriate addition to Ohio law for three reasons. First, inherent differences in the NLRA and 
R.C. Chapter 4117 make adopting the permanent physical presence requirement inconsistent 

with R.C. 41 l7.13(D). Second, the federal cases relied on by the trial court and Tenth District do 

not justify the adoption of the permanent physical presence requirement in Ohio. Third, the 

permanent physical presence requirement has no statutory basis in either R.C. 41 l7.13(D) or § 

l60(f) of the NLRA. Whether or not R.C. 4117.13(D) is ambiguous, the permanent physical 
presence requirement adopted by the trial court and blessed by the Tenth District has no place in 

Ohio law. Consequently, this Court should reverse the Tenth District’s erroneous holding to the 

contrary. 

I. The Permanent Physical Presence Requirement Ignores Inherent 
Differences In The NLRA’s And R.C. Chapter 4117’s Appeal 
Provisions. 

The permanent physical presence requirement adopted by the trial court and approved by 

the Tenth District should be rejected because § 160(f) and R.C. 4117.13(D) are inherently 

different. Specifically, § 160(1) is venue—limiting while R.C. 41l7.13(D) limits jurisdiction. This 

difference renders the venue—focused permanent physical presence requirement inconsistent with 

R.C. 41 l7.13(D)’s jurisdictional limitation.
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There is no question that R.C. 4117.13(D) is jurisdictional. South Community, 38 Ohio 

St.3d at 226, 527 N.E.2d. 864. But federal jurisprudence addressing § 160(f) establishes that it 

controls venue, notjurisdiction.7 “Judicial decisions have made clear that all intermediate federal 

courts have jurisdiction to review and enforce orders of the NLRB and that 29 U.S.C. §§ 160(e), 
(t), in designating particular forums for given cases, are concerned only with venue.” NLRB v. 
Wilder Mfg. Co, 454 F.2d 995, 998, fn.12 (D.C. Cir. 1972); see also Brentwood at Hobart, 675 

F.3d 999, 1002 (6th Cir. 2012); (holding that § 160(t) “go[es] to venue, not subject-matter 

jurisdiction); Sunrise Senior Living v. NLRB, 183 Fed.Appx. 326, 330 (4th Cir. 2006) 

(characterizing § 160(t) as “the Act’s venue rule”). 

The Tenth District “fail[ed] to see how this distinction would render the definition of 
“transacts business,” as used in § 160(f), any less comparable to “transacts business,” as used in 

R.C. 41l7.13(D).” (Appx. 14). Yet, this Court has explained that venue and jurisdiction are 

distinct legal concepts. State ex rel. Dunbar v. Ham, 45 Ohio St.2d 112, 115, 341 N.E.2d 594 

(1976). “Jurisdiction connotes the power to hear and decide a case on its merits, while venue 

cannotes [sic] locality, the place where the suit should be heard.” (lntemal citation and 

quotations omitted.) Id. And the purposes of a statute restricting jurisdiction are different than 
those of a venue-limiting statute. 

In a jurisdictional statute, the Iegislature’s aim is to define the boundaries of a cout’t’s 

power to decide the merits of disputes. Arbaugh v. Y & H Corp, 546 U.S. 500, 515-516, 126 
7 Unfortunately, some federal courts’ use of less—than-precise language concerning the nature of 
§ 160(t) has caused confiision in this case. See Brentwood at Hobart v. NLRB, 675 F43dI 999, 
1002 (6th Cir. 2012) (explaining that, in the past, federal courts “were less than meticulous about 
using the term jurisdiction” which caused unnecessary confusion (Internal citation and 
quotations omitted.)). But the federal courts have always (including at the time the General 
Assembly enacted R.C. 4117.13(D)) understood § 160(t) as limiting venue, not jurisdiction. See NLRB v. Wilder Mfg. C0,, 454 F.2d 995, 998, fn.l2 (DIC4 Cir. 1972); SL. Industries, Inc. v. 
NLRB, 673 F.2d 1, 2, fn.l (1st Cir. 1982), citing Wilder Mfg. Co. at 998, in. 12.
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S.Ct. 1235, 163 L.Ed.2d 1097 (2006). When enacting a venue-limiting statute, however, the 
legislatu.re’s goal is to ensure that cases are filed in fora convenient for the parties. Leroy v. 

Great Western United Corp, 443 U.S. 173, 180, 99 S.Ct. 2710, 61 L.Ed.2d 464 (1979) (noting 

that venue “is primarily a matter of choosing a convenient forum”). 

The different legislative intentions underlying jurisdictional and venue statutes form the 

broader context in which specific jurisdicti0nal- and venue-limiting language must be construed. 

Statutory language designed to regulate “whether” a case can proceed—the jurisdictional 

question~must be construed with the understanding that the legis1ature’s intent was to define 

the power of a court, without regard for the convenience of the parties. Brentwood at Hobart at 

1002. But statutory language designed to regulate “where” a case can proceed—the venue 

question—must be construed with the understanding that the legislature assumed the court’s 

power to hear the controversy and intended to place the case in a convenient forum. Id. 

These contextual distinctions rightly influence the natural and obvious meaning of 

statutory words and phrases. Definitions and meanings of venue-limiting statutory language, for 

example, are developed with the understanding that the legislature’s concern was the parties’ 

convenience and that improper venue may be cured through transfer. See, e.g., id at 1002, 1005- 

1006; Farah Mfg. Co. v. NLRB, 481 F.2d 1143, 1145 (8th Cir. 1973);Davlar1 Eng, Inc. v. NLRB, 

718 F.2d 102,104 (4th Cir. 1983). The construction of the same statutory terms in a jurisdictional 

statute may differ, however, because the legislature's intent was to define the power of a court to 

hear certain cases and that, when jurisdiction is lacking, a court’s only recourse is to dismiss the 

action. Brenlwood of Hobart at 1002; Sizemore v. Smith, 6 Ohio St.3d 330, 336, 453 N.E.2d 632 

(1983) (“A court is under a mandatory duty to dismiss a suit over which it has no jurisdiction”). 

Thus, it is improper to import the meanings of statutory terms and phrases in venue-limiting 

provisions like § l60(f) into jurisdictional-limiting provisions like R.C. 4117.13(D); doing so
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pollutes the jurisdictional provision with convenience-focused considerations unintended by the 

General Assembly. Therefore, the Tenth District erred by applying federal courts’ analysis of 

NLRA § 160(f) to RC. 41l7.13(D). This Court should accordingly reverse the Tenth District’s 
erroneous holding. 

2. The Federal Cases Relied On By The Trial Court And The Tenth 
District Do Not Justify Adoption Of The Permanent Physical Presence 
Requirement. 

The trial court and the Tenth District relied on four federal cases to justify their adoption 

of the permanent physical presence requirement. (Appx. 30-32); (Appx. 12, 14-15). None of 

these cases actually stand for the sweeping proposition of law the lower courts adopted: that the 

federal courts require a permanent physical presence to transact business in a forum under § 

l60(t) of the NLRA. Moreover, the federal cases are fact-specific holdings, not broad statements 

of law, and the facts the federal courts found dispositive are not present here. This Court should 

accordingly reverse the Tenth District’s holding that R.C. 4117.l3(D) requires a permanent 

physical presence to “transact[] business” in a county. 

The Tenth District relied heavily on S.L. Industries, Inc. v. NLRB, 673 F.2d 1, 2-3 (1st 

Cir. 1982), even though the First Circuit was tasked with deciding whether venue was proper 

under § 160(t) when the petitioner’s only in—circuit contact was an exclusive dealing 

arrangement with a distributor. Noting the scarcity of cases on point,3 the SL. Industries court 

8 Though the NLRA was enacted in 1935, there is a dearth of federal case law construing § 
l60(f)’s “transacts business.” This is most likely because § 160(1), unlike R.C. 4117.13(D), 
allows an aggrieved person to appeal an adverse NLRB order in an unfair labor practice 
proceeding not only to the circuit courts where the person resides, where the unfair labor practice 
allegedly took place, and where the person transacts business, but also to the United States Court 
of Appeals for the District of Columbia. 29 U.S.C. § 160(t). The DC. Circuit, which always has 
jurisdiction and venue over unfair labor practice appeals, has developed the most robust body of 
case law interpreting the NLRA. As a result, many petitioners appeal adverse NLRB orders to
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looked to the earlier federal decisions of Olin Industries, Inc. v. NLRB, 191 F.2d 613 (5th Cir. 

1951) and Farah Manufacturing. Co. at 1143. In Olin, the Fifih Circuit never analyzed whether 

jurisdiction or venue was proper—the NLRB “concede[d]” the court had jurisdiction because 
“petitioner happens to have a warehouse in Houston, Texas.” Olin at 614, fn. 1. And in Farah, the 
court relied on Olin to find that the petitioner did transact business in the Eighth Circuit because 

it maintained a 270—square-foot office there, but nevertheless transferred venue to the Fifih 

Circuit. Farah at 1144-1145. 

The S.L. Industries court read Olin and Farah to “tum[] on the fact that in both cases the 

employer maintained its own facility . . . in the circuit in which it sought review” and thus held 

that the absence of any physical presence in its case prevented the petitioner from establishing 

proper venue in the First Circuit. S.L. Industries at 3. The court specifically stated: “Without 

deciding whether the mere physical presence of a warehouse or office would suffice to ground 

proper venue in every case, we have no trouble determining that a lack of such presence in this 
case is determinative.” (Emphasis added.) Id.9 

The com, however, qualified its holding. Stating “the token ‘physical presence’ rule may 
not be the settled law of either the Fifth or the Eighth Circuits in all cases[,]” the court 

emphasized that the Olin court’s “conclusion carmot be said to constitute a broad proposition of 

the D.C. Circuit, and the question of whether the petitioner “transacts business” is never 
considered. 
9 The trial court relied on S.L. Industries for the proposition that: “The First Circuit ruled that it 
did not have jurisdiction over an NLRB appeal simply because the Appellant bought and sold 
items in the First Circuit’s jurisdiction[,]” and the Tenth District approved this reliance. (Appx. 
30); (Appx. 12, 14-15). The trial court’s reliance, however, is based on a mischaracterization of 
SL. Industries, which is clearly a venue case and not a jurisdictional case. S.I.. Industries at 2. 
This Court has clearly stated that jurisdiction and venue are distinct legal concepts. Hum, 45 
Ohio St.2d at 115, 341 N.E.2d 594. While the permanent physical presence requirement may be 
appropriate to limit the convenience-focused concept of venue, it is not appropriate for 
establishing the power of a court to adjudicate the merits of a controversy.
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law” because the NLRB conceded jurisdiction and the issue was never fully litigated. Id at 3, 

fn.3. The court similarly qualified the persuasive value of Farah’s holding because it expressly 

relied on 0Iin’s narrow holding only to permit the court to make a discretionary transfer of 

venue. Id. Given these factors, the SL. Industries court noted that Farah “loses much of the 

authority when examined in the context of a case where no such transfer is available and the 

issue is whether the asserted venue is a proper one to actually hear the dispute.”1° Id. 

The Sixth Circuit’s decision in US. Electric Motors v. NLRB, 722 F.2d 315 (6th Cir. 

1983), does not place the Tenth District’s decision to adopt the permanent physical presence 

requirement on more secure footing. In US. Electric Motors, the court held that it had 

jurisdiction” because the NLRB did not challenge the petitioner’s representation that it 

transacted business within the Sixth Circuit; the court therefore never analyzed the sufficiency of 

the petitioner’s in-circuit business under § l60(t). Compare U.S. Elec. Motors at 319 with the 

trial court’s decision (Appx. 30) (mischaracterizing the holding of US. Electric Motors stating 

that the court “reach[ed] a similar conclusion” as the SL. Industries court and that “the Sixth 

[0 The First Circuit was analyzing whether Farah’s holding was persuasive in a case where no 
venue transfer was available under 28 U.S.C. § 2112(a), and no factors were present that would 
allow it to invoke its inherent power to transfer venue. S.L. Industries at 5. Thus, if venue was 
not proper in that circuit, the court’s only recourse was to dismiss the case. Id. Here, R.C. 
41 17.13(D) is jurisdictional in nature. South Community, 38 Ohio St.3d at 226, 527 N.E.2d. 864. 
In the absence of jurisdiction, the court’s only recourse is to dismiss the case. Thus, for the 
reasons identified by the S.L. Industries court, Farah and its progeny are of little persuasive 
value in the present case. 
I1 Though US. Electric Motors appears to imply the court understood § 160(t) as jurisdictional, 
the Sixth Circuit has gone to significant lengths to distance itself from that decision following the 
U.S. Supreme Court’s decision in Arbaugh, 546 U.S. 500, at 515-516, 126 S.Ct. 1235, 163 
L.Ed.2d 1097, in which the Supreme Court held that a limitation on a statute’s scope is 
jurisdictional in nature only if Congress “clearly” says so. In Brentwood at Hobart v. NLRB, the 
Sixth Circuit held that § 160(1) “go[es] to venue, not subject-matter jurisdiction,” and explained 
that US. Electric Motors was a case from “the pre-Arbaugh days when the courts (ours included) 
were less than meticulous about using the term jurisdiction.” (Internal citation and quotations 
omitted.) Brentwoud at Hobart at 1002.
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Circuit found it significant that Appellant never owned or leased property or maintained an office 

for its employees within its jurisdiction”). Just as in Olin, the issue of jurisdiction was never 

fully litigated. As a result, US. Electric Motors does not support the “broad proposition of law” 

that federal courts require a permanent physical presence for a person to “transact business” 

under § l60(f) of the NLRA as suggested by the trial court and Tenth District in this case. See 
S.L Industries, 673 F.2d at 3, fn.3. 

The Founh Circuit’s decision in Davlan Engineering, Inc., 718 F .2d at 102, likewise fails 

to provide justiflcation for importing the permanent physical presence requirement into Ohio 

law. The Davlan court held that venue was not proper in the Fourth Circuit because, like in SL. 

Industries, the petitioner had “neither any pennanent physical facility nor any employees situated 

here.” Id. at 103 citing S.L. Industries at 3. However, there were many factors clearly indicating 

venue was proper in another circuit, and the Fourth Circuit accordingly exercised its inherent 

power to transfer the case to the Eighth Circuit. Id at 104. Because the Fourth Circuit’s analysis 

was not a basis for deciding the merits, but only a means for transferring venue, Davlan supports 

neither the broad proposition that federal courts require a permanent physical presence to 

transact business under NLRA § 160(f) nor the Tenth District’s adoption of that proposition. 
Finally, the Fifth Circuit’s decision in Bally ’s Park Place, Inc. v. NLRB, 546 F.3d 318 

(5th Cir. 2008), also fails to provide any basis for the broad proposition of law imported into 

Ohio’s public sector labor law by the courts below. In Bally ‘s, the court analyzed whether a 

Delaware corporation with facilities only in New Jersey could challenge an adverse NLRB order 
in the Fifth Circuit. Id. at 319. The court found “significant” but not “dispositive” that the 

petitioner did not maintain a physical presence in the circuit. Id at 321. What the court did find 

to be dispositive, however, is that the petitioner’s only contacts with the circuit were 

“individuals” [sic] within the Circuit connecting with Bally’s through the commonplace and
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universal reach of modern technology.” Id. Importantly, the Bally’s court did “not attempt to 

identify the precise contacts needed to satisfy the Act’s judicial review provision” and held only 

that, “on this appellate record, Bally’s has not shown that it transacts business in the Fifth 

Circuit.” Id. Thus, Bally’s, like all of the other federal cases relied on by the trial court and Tenth 

District, simply does not stand for the broad proposition that federal courts “require a ‘physical 

presence” to transact business in a forum under § 160(1) of the NLRA. (Appx. 31-32); (Appx. 
14-15). 

Just as important as the federal courts’ ultimate holdings, however, is how their holdings 
were reached. Not a single federal court relied on by the courts below attempted to analyze the 

plain meaning of “transacts business” in § 160(t) of the NLRA. See generally Olin, 191 F.2d 
613; Farah, 481 F.2d 1143; SL. Industries, 673 F.2d 1; US. Elec. Motors, 722 F.2d 315; 

Davlan, 718 F.2d 102; Bally’s, 546 F.3d 318. Not a single federal court considered the structure 

or context of § l60(t). Id. And not a single federal court declared § l60(f)’s “transacts business” 

ambiguous before turning to other policy—based interpretive considerations. Id Whether or not 

federal courts typically employ these methods of statutory construction, they certainly are not 

consistent with the principles for statutory construction in Ohio and as repeatedly emphasized by 

this Court. See Risner, 144 Ohio St.3d 278, 2015—Ohi0-3731, 42 N.E.3d 718, at fll 12 (instructing 

that “[i]n reviewing a statute, a court cannot pick out one sentence and disassociate it from the 

context, but must look to the four comers of the enactment to determine the intent of the enacting 

body.” (Internal citation and quotations omitted.)); State ex rel Butler Twp. Bd. of Trustees v. 

Montgomery Cry. Bu’. ofCommrs., 124 Ohio St.3d 390, 2010-Ohio-169, 922 N.E.2d 945, 1i 22 

(teaching that a court’s duty is to “construe the statute[] as written”). 

The permanent physical presence requirement adopted by the trial court and blessed by 

the Tenth District is thus nothing more than a policy-based, venue—limiting mechanism, devoid
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of any statutory basis and lacking the support of disciplined statutory analysis. For this reason, 

too, the federal decisions relied on by the trial court and the Tenth District do not justify the 

importation of a permanent physical presence requirement into Ohio law. This Court should 

therefore reverse the contrary, erroneous holding of the Tenth District. 

3. The Permanent Physical Presence Requirement Has No Basis In Any 
Statutory Language. 

The Tenth District’s permanent physical presence requirement should be reversed for one 

additional reason. The Tenth District ignored what the trial court correctly recognized: “Nothing 

in the Ohio statute requires a permanent physical facility, or physical presence, in order to satisfy 

the ‘transacts business’ requirement [of R.C. 4117.13(D)].” (Appx. 32). The same is true of the 

NLRA~nothing in the NLRA requires a permanent physical facility, or physical presence, to 
satisfy the “transacts business” requirement of § l60(f). It makes sense, then, that no federal case 

discussing the permanent physical presence requirement under § 160(t) grounds that requirement 

in any statutory language. Likewise, nothing in the legislative history of either § 160(1) or RC. 
4117.13(D) indicates a permanent physical presence in a forum is required to “transact business” 

there. Not being rooted in statutory language, principled statutory construction, or legislative 

history, this Court should see the permanent physical presence requirement for what it is: a 

policy-based creation of a few federal courts, designed to avoid what the courts believed to be 

unfavorable venue outcomes.” This judicial creation has no place in Ohio law. Painter v. 

'2 The trial court, like the federal courts, openly acknowledged it adopted the permanent physical 
presence requirement for policy reasons, stating that if it adopted GDRTA’s construction of 
“transacts business,” the “limiting effect of the phrase” would be “eviscerate[d].” (Appx. 32). 
The Tenth District completely ignored the policy-based rationale for the trial cour1’s adoption of 
the permanent physical presence requirement. The policy preferences of the trial court (and the 
Tenth District by adoption) are irrelevant to the construction of RC. 4117.l3(D), however. 
“[J]udicial policy preferences may not be substituted for valid legislative enactments.” South, 
144 Ohio St.3d 295, 2015-Ohio-3930, 42 N.E.3d 734, at 1] 31 (O’Connor, C.J., concurring). The
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Graley, 70 Ohio St.3d 377, 385, 639 N.E.2d 51 (1994) (“ ‘Judicial policy preferences may not be 
used to override valid legislative enactments, for the General Assembly should be the final 

arbiter of public policy,’ ” quoting State v. Smargala, 50 Ohio St.3d 222, 223, 553 N.E.2d 672 

(1990)); See also Adena Local School Bd. of Edn., 66 Ohio St.3d at 497, 613 N.E.2d 605 

(declining to adopt the federal courts’ interpretation of the Wright Line test under the NLRA 
when interpreting R.C. Chapter 41 17). 

Ohio courts must “take the law as they find it,” exercise judicial restraint even when their 

federal counterparts have not, and give effect to the plain language of the General Assemb1y’s 

validly enacted statutes without regard for the policy implications of doing so. South, 144 Ohio 

St.3d 295, 2015-Ohio-3930, 42 N.E.3d 734, at 11 31 (O’Connor, C..l., concurring); Hairstan, 101 

Ohio St.3d 308, 2004-0hio—969, 804 N.E.2d 471, at 11 11; Sheward, 86 Ohio St.3d at 455-456, 

715 N.E.2d 1062; Weaver, 120 Ohio St. at 46, 165 N.E. 573. This Court should therefore 

exercise judicial restraint, as it has so often in the past, refuse to judicially amend R.C. 

4117.13(D), and reject the baseless permanent physical presence requirement adopted by the 

Tenth District. 

courts’ duty was to enforce the statute as written. Hubbard, 97 Ohio St.3d 451, 2002-Ohio-6718, 
780 N.E.2d 543, at 11 14. This Court should accordingly reverse the trial court’s and the Tenth 
District’s policy-based holdings.
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CONCLUSION 
For all of these reasons, Appellant GDRTA respectfully requests the Court to: (1) hold 

that R.C. 4117.13(D)’s phrase “transacts business” is not ambiguous and give the phrase its 

common, everyday meaning; (2) reverse the Tenth District’s decision and vacate the judgment of 

the trial court which found R.C. 4117.13(D)’s “transacts business” ambiguous and adopted the 

permanent physical presence requirement; (3) hold that GDRTA “transacts business” in Franklin 
County, Ohio under RC. 41l7.13(D) on the facts of this undisputed record; and (4) remand this 
case to the Franklin County Court of Common Pleas for proceedings on the merits of GDRTA’s 
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IN THE COURT OF APPEALS OF OHIO 
TENTH APPELLATE DISTRICT 

Greater Dayton Regional 'I‘ransit 
Authority, 

No. 14AP-876 
(C.P.C. No. 14CVooo64o8) 

Appellant-Appellant, 

V. 

: (REGULAR CALENDAR) 
State Employment Relations Board et al., 

Appel1ees—Appellees. 

DECISION 
Rendered on May 28, 2015 

Baker & Hostetler LLP, Ronald G. Linville, Jennifer E. 
Edwards and Jeremiah L. Hart, for appellant. 

Mike Del/Vine, Attorney General, Lisa M. Critser and 
Jonathan R. Idiouri, for appellee State Employment Relations 
Board. 

Kalniz, Iorio & Feldstein, Co., L.P.A., Christine A. Reardon; 
Jubelirer, Pass &Int71'eri, PC, and Joseph S. Pass, for appellee 
Amalgamated Transit Union, Local 1385. 

APPEAL from the Franklin County Court of Common Pleas 
PER CURIAM. 

{1l 1) Greater Dayton Regional Transit Authority ("GDRTA"), appellant, appeals 
from a judgment of the Franklin County Court of Common Pleas in which the trial court 
dismissed GDRTA‘s appeal of a decision issued by the State Employment Relations Board 
("SERB"), appellee. 

{<1 2) GDRTA is a mass—transit provider headquartered in Montgomery County, 
Ohio. GDRTA operators and maintenance employees are members of the Amalgamated 
Transit Union Local 1385 ("union"), appellee. On April 24 and May 3, 2014, the union 
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filed with SERB unfair labor practices charges against GDRTA based upon acts occurring 
in Montgomery County. 

:1] 3) SERB issued a complaint and notice of hearing after determining that 
probable cause existed to believe that GDRTA committed or was committing unfair labor 
practices. On December 5, 2013, SERB held a hearing. On April 3, 2014, a SERB 
administrative law judge issued a recommendation that SERB find GDRTA violated R.C. 
4117.11(A)(1), (5), and (6). On June 5, 2o14, SERB adopted the recommendation. 

H[ 4} On June 19, 2014, GDRTA appealed SERB's order to the Franklin County 
Court of Common Pleas. SERB and the union filed motions to dismiss arguing that the 
corn.tnon pleas court lacked subject—matter jurisdiction because GDRTA failed to file its 
appeal in a county in which it "transact: business," as required by R.C. 4117.13(D). 
GDRTA countered that it "transacts business" in Franklin County because it has contracts 
with entities i.n Franklin County, it has employees who travel to Franklin County to 
conduct business, and its employees frequently telephone, fax, and email entities located 
in Franklin County. 

{1[ 5} On September 28, 2014, the common pleas court filed a decision dismissing 
GDRTA's appeal for lack of subject—matter jurisdiction. The court found that the term 
"transacts business" was ambiguous because it did not indicate whether "tra.nsacts 
business" meant any business, the majority of its business, business related to its main 
purpose, or business related only to the alleged unfair labor practice. The court found 
federal cases interpreting 29 U.S.C. 16o(f) ("§16o(f)"), the National Labor Relations Act 
("NLRA"), after which R.C. 4117.13(D) is modeled, to be persuasive. Relying upon several 
federal court cases, the trial court concluded that it did not have jurisdiction over the 
matter because GDRTA had no physical facilities or employees located in Franklin 
County. The court suggested that GDRTA file a motion to transfer venue to Montgomery 
County, which GDRTA subsequently did on September 19, 2014. 

{1[ 6) On October 1, 2014, the trial court issued a decision and final appealable 
order and entry. The trial court granted SERB‘s motion to dismiss. The court also denied 
GDRTA's motion to transfer venue to Montgomery County, finding that the requirements 
in RC. 4117.13(D) are jurisdictional and not subject to a transfer of venue. GDRTA 
appeals the judgment of the trial court, asserting the following assignments of error: 
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1. The lower court erred by holding that R.C. 4117.13(D) did 
not give it subject matter jurisdiction over Greater Dayton 
Regional Transit's ("GDRTA") administrative appeal. 

2. The lower court erred by holding that GDRTA does not 
transact business in Franklin County, Ohio for purposes of 
RC. 4i17.13(D). 

3. The lower court erred by failing to interpret R.C. 
4117.13(D)'s phrase "transacts business" according to its 
common and everyday meaning. 

4. The lower court erred by holding that the phrase "transacts 
business" as used in KC. 4117.13(D) is ambiguous. 

5. The lower court erred by deferring to federal court decisions 
interpreting the National Labor Relations Act to give meaning 
to RC. 4ii7.13(D)'s phrase "transacts business." 

6. The lower court erred by reading the modifier "main" into 
R.C. 4117.13(D)'s phrase "transacts business." 

7. The lower court erred by denying GDRTA‘s Motion to 
Transfer Venue. 

8. The lower court erred by refusing to rely on federal law to 
inform its venue ruling after deferring to federal law to inform 
its subject matter jurisdiction ruling. 

used in RC. 4i17.13(D), which provides: 
Any person aggrieved by any final order of the board granting 
or denying, in whole or in part, the relief sought may appeal to 
the court of common pleas of any county where the unfair 
labor practice in question was alleged to have been engaged 
in, or where the person resides or transacts business, by filing 
in the court a notice of appeal setting forth the order appealed 
from and the grounds of appeal. 

(Emphasis added.) 

{1[ 7} We will address GDRTA‘s first, second, third, fourth, fifth, and sixth 
assignments of error together, as they are related. All of these assignments of error 
generally assert that the common pleas court erred in construing "transacts business" as 

(1[ 8} Statutory interpretation is a question of law that we review de novo. State v. 
Banks, ioth Dist. No. 11AP-69, 2011-Ohio-4252, 1] 13. The paramount goal of statutory 
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construction is to ascertain and give effect to the legislature's intent in enacting the 
statute. Yonkings v. Wilkinson, 86 Ohio St.3d 225, 227 (1999). In so doing, the court 
must first look to the plain language of the statute and the purpose to be accomplished 
State ex rel. Pennington v. Gundler, 75 Ohio St.3d 171, 173 (1996). Words used i.n a statute 
must be accorded their usual, normal, and customary meaning. Id., citing R.C. 1.42. If 

the words in a statute are " 'free from ambiguity and doubt, and express plainly, clearly 
and distinctly, the sense of the law—making body, there is no occasion to resort to other 
means of interpretation.’ " State v. Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, ‘ll 12, 

quoting Slinglufl v. Weaver, 66 Ohio St. 621 (1902), paragraph two of the syllabus. "An 
unambiguous statute is to be applied, not interpreted." Sears 1:. Weimer, 143 Ohio St. 312 
(1944), paragraph five of the syllabus. 

{fil 9} 
" ‘It is only where the words of a statute are ambiguous, uncertain in 

meaning, or conflicting that a court has the right to interpret a statute.’ " In re Adoption 
of Baby Boy Brooks, 136 Ohio App.3d 824, 829 (10th Dist.2ooo), quoting State ex rel. 
Burrows v. Indus. Comm, 78 Ohio St.3d 78, 81 (1997). "Ambiguity i.n a statute exists 
only if its language is susceptible of more than one reasonable interpretation." Id., citing 
State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio St.3d 508, 513 (1996). When construing 
an ambiguous statute, the court may consider a number of factors, including legislative 
history, the circumstances under which the statute was enacted, and the administrative 
construction of the statute. R.C. 1.49; Family Medicine Found., Inc. v. Bright, 96 Ohio 
St.3d 183, 2oo2«Ohio—4o34, 1| 9. 

(1[ 10} Words in a statute that have acquired a technical or particular meaning, 
whether by legislative definition or otherwise, must be construed accordingly. R.C. 1.42. 
See Montgomery Cty. Bd. of Commrs. u. Rib. Util. Comm, 28 Ohio St.3d 171, 175 (1986) 
(noting that definitions provided by the General Assembly are to be given great deference 
in deciding the scope of particular terms). Courts have no authority under any rule of 
statutory construction to add to, enlarge, supply, expand, extend or improve the 
provisions of the statute to meet a situation not provided for. State ex rel. Foster v. Evatt, 
144 Ohio St. 65 (1944), paragraphs seven and eight of the syllabus. We must assume that 
any statutory language the legislature could have included but did not was intentional. 
State ex rel. Gen. Elec Supply Co. v. Jordana Elec. Co., Inc., 53 Ohio St.3d 66, 71 (1990) 
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(declining to read into the statute an intent that the General Assembly could easily have 
made explicit had it chosen to do so). 

{1[ 11} In the present case, GDRTA first argues that the trial cou.rt failed to afford 
the phrase "transacts business" i.n R.C. 4117.13(D), its common and everyday meaning. 
GDRTA asserts that to ascertain the common and everyday meaning of an undefined 
statutory term, courts have used dictionaries, and this court and the Supreme Court of 
Ohio have before accorded the words "transact" and "business" their common, everyday 
meanings using dictionary definitions. GDRTA cites Kentucky Oaks Mall 21. Mitchell's 
Formal Wear, Inc., 53 Ohio St.3d 73, 75 (1990), for the proposition that the plain a.nd 
common dictionary definition of "transact," as used in R.C. 23o7.382(A)(1), includes the 
carrying on or prosecution of complete, incomplete, or in-process business negotiations 
and contracting. Thus, GDRTA contends, the Supreme Court has authoritatively defined 
"transact" as a matter of law. 

{1| 12} GDRTA also asserts that in Czechowski v. Univ. of Toledo, 10th Dist. No. 
98AP-366 (Mar. 18, 1999), this court held that the common, ordinary, and generally 
accepted meaning of the word "business," as used in R.C. 124.11(A)(7), was commercial, 
industrial, or professional dealings, or the buying and selling of commodities and services. 

{1[ 13} Therefore, using the definitions from Kentucky Oaks Mall and Czechowski, 
GDRTA asserts that an employer "transacts business" when it prosecutes negotiations or 
has commercial, industrial, or professional dealings including the buying and selling of 
commodities or services. GDRTA claims its activities in Franklin County fall within this 
definition because it entered into $600,000 worth of contracts for the purchase of goods 
and services with at least 32 businesses in Franklin County from 2012 through 2014; 
these contracts were negotiated and administered via GDRTA's employees‘ trips, phone 
calls, emails, and faxes to and from Franklin County; and GDRTA has a collective 
bargaining agreement with a union whose parent organization is based in Franklin 
County. 

{fii 14} The trial court found that the term "transacts biminess" was ambiguous 
because it did not indicate whether "transacts business" meant any business, the majority 
of its business, busi.ness related to its main purpose or business related only to the alleged 
unfair labor practice. However, GDRTA maintains that "transacts business" in RC. 
4117.13(D) is not ambiguous because it is not susceptible to more than one "reasonable" 

Appx. 9
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interpretation. See Clark 1;. Scarpelli, 91 Ohio St.3d 271, 274 (2001) (statute is ambiguous 
only if it is susceptible of more than one reasonable interpretation). That a statute 
contains terms that are legislatively undefined, GDRTA asserts, does not render it 

automatically ambiguous. GDRTA argues that the legislature chose not to qualify the 
term "business," and the trial court created ambiguity by adding potential qualifications 
into the term. As it is not ambiguous, according to GDRTA, the trial court erred when it 
searched for statutory meaning beyond the common, everyday meaning. 

{fii 15) After reviewing GDRTA's arguments, relevant case law, and KC. 4117.13(D), 
we find that the trial court did not err when it found the term "transacts business“ 
ambiguous. We fail to find that "transacts business" has a single common and everyday 
meaning, as GDRTA suggests. Resorting to dictionary definitions, and case law that uses 
such dictionary definitions, as GDRTA urges the court to do, reveals materially differing 
definitions that, if applied to the present case, would result in different outcomes. 

{1[ 16} GDRTA relies upon Kentucky Oaks Mall and Czechowski for their 
respective definitions of "transact" and "business." With regard to the term "transact," 
GDRTA claims that the Supreme Court in Kentucky Oaks Mall authoritatively defined 
"transact" as the carrying on or prosecution of complete, incomplete, or in—process 
business negotiations and contracting. However, GDRTA fails to indicate the whole 
dictionary definition of "transact" that the court in Kentucky Oaks Mall provided: 

It is clear that R.C. 23o7.382(A)(1) and Civ.R. 4.3(A)(1) are 
very broadly worded and permit jurisdiction over nonresident 
defendants who are transacting any business in Ohio. 
"Transact," as defined by Black's Law Dictionary (5 Ed.1979) 
1341, "* * * means to prosecute negotiations; to carry on 
business; to have dealings * * *. The word embraces in its 
meaning the carrying on or prosecution of business 
negotiations but it is a broader term than the word "contract" 
and may involve business negotiations which have been either 
wholly or partly brought to a conclusion * * *." (Emphasis 
added.) 

(Emphasis omitted.) Id. at 75. Thus, in addition to the definition GDRTA picks from 
Kentucky Oaks Mall, the court in Kentucky Oaks Mall also indicated that "transact" may 
mean "to carry on business[,]" the application of which we will discuss infra after 
analyzing the term "business." Id. 
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(11 17) With regard to the term "business," GDRTA claims that we found in 
Czechowski that the generally accepted meaning of "business" is "commercial, industrial 
or professional dealings; the buying and selling of commodities or services." Id. However, 
GDRTA admits in a footnote in its appellate brief that this court defined "business" 
differently in Westeruille u. Kuehnert, 50 Ohio App.3d 77 (10th Dist.1998). In Kuehnert, 
we defined "business" as " '[t]he occupation, work, or trade in which a person is engaged. 
* * * Any commercial establishment, such as a store or factory.’ "Id. at 82, quoting The 
American Heritage Dictionary of the English Language 180 (1969). We note that, 
although GDRTA attempts to preclude Kuehnert from consideration by distinguishing it 
factually from t.he present case, in that the focus in Knehnert was whether an entity was a 
"business," whereas here the issue is what activity constitutes a "business," we fail to see 
why this distinction would make any difference in what the common, everyday definition 
of the word should be. 

(11 18} Considering the definition of "transact" in Kentucky Oaks Mall and 
"business" in Kuehnert, we could find “transacts business" also means to carry on the 
trade in which a person is engaged. " Trade‘ is commonly defined as ‘the business one 
practices or the work in which one engages regularly.‘ " Fugate v. Ahmad, 12th Dist. No. 
CA2oo7-01-004, 2oo8-Ohio-1364, ‘ll 26, quoting Webster's Third New International 
Dictionary 2421 (1993). Applying these definitions to the present case, GDRTA could be 
found to transact business where it carries on the business it practices or the work in 
which it engages in regularly, which would be Montgomery County. There is no reason to 
find this definition is any less reasonable than the "common" and "everyday" meaning 
urged by GDRTA Furthermore, although we agree with GDRTA that merely because a 
word might have more than one definition does not render it necessarily ambiguous, 
because other potential definitions of "transacts business“ are just as reasonable as the 
other and cannot be eliminated by statutory context, we must find an ambiguity exists. 

{1[ 19} Because we have found "transacts business," as used in RC 4117.13(D) is 
ambiguous, we must interpret the statute. R.C. 1.49 provides that if a statute is 

ambiguous, in determining the intention of the legislature, we "may consider among other 
matters: (A) The object sought to be attained; (B) The circumstances under which the 
statute was enacted; (C) The legislative history; (D) The common law or former statutory 
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provisions, including laws upon the same or similar subjects; (E) The consequences of a 
particular construction; (F) The administrative construction of the statute." 

(1i20} In the present case, after finding the statute ambiguous, the trial court 
looked to §16o(f) of NLRA, and cases interpreting that provision, to define "transacts 
business." The language in §16o(f) is essentially identical to that in R.C. 4117.13(D). See 
Ohio Assn. of Pub. School Emp., Chapter 643, AFSCME/AFL—CIO v. Dayton City School 
Dist. Bd. of Edn., 59 Ohio St.3d 159, 161 (1991), citing 29 U.S.C. 160 (finding that the 
procedures for unfair labor practice cases mandated by R.C. 4117.12 and 4117.13 are 
substantively identical to those established in NLRA to govern unfair labor practice cases 
before NLRB). The trial court relied on four federal court cases interpreting §160(f)—U.S. 
Elec. Motors 1;. N.L.R.B., 722 F.2d 315, 319 (6th Cir.1983); S.L. Industries v. N.L.R.B., 673 
F.2d 1 (1st Cir.1982); Daulan Engineering, Inc. v. N.L.R.B., 718 F.2d 102, 103 (4th 
Cir.1983); and Ballys Park Place, Inc. v. N.L.R.B., 546 F.3d 318 (5th Cir.2oo8)——to 
conclude that an entity is required to have a physical presence in the jurisdiction to satisfy 
the "transacts business" requirement in R.C. 4117.13(D), and purchasing goods in, making 
telephone calls to, having sales representatives in, and having employees who traveled 
frequently to the jurisdiction were insufficient. The court noted that the legislature had to 
be aware of the federal law interpretation of the identical federal provision when it 
enacted the Ohio version. 

{1[ 21} GDRTA presents three arguments as to why the trial court should not have 
relied upon federal law for guidance on the meaning of RC. 4117.13(D): (1) the General 
Assembly clearly expressed that R.C Chapter 4117 need not be interpreted consistent with 
NLRA; (2) the Supreme Court has made clear that although R.C. Chapter 4117 is 

interpreted within the general context of NLRA, the statutes need not be interpreted 
identically", and (3) §16o(f) and R.C. 4117.13(D) are fundamentally different in nature and 
purpose. 

(1[ 22} With regard to its first argument, GDRTA argues that, during the legislative 
proceedings that led to the enactment of R.C. Chapter 4117, the General Assembly rejected 
an amendment to R.C. Chapter 4117 that provided SERB and courts must conform, to the 
maximum extent possible, to the provisions of NLRA and to case law established by 
NLRB and the courts in interpreting and applying NLRA. See 1983 Ohio Legis. Bull. 744- 
745. GDRTA asserts that if the General Assembly had wanted R.C. Chapter 4117 to be 

Appx. 1 2
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interpreted consistent with NLRA, it would have passed the proposed amendment. Thus, 
GDRTA contends, the General Assembly expressed its desire that RC. Chapter 4117 be 
interpreted as an independent Ohio statute subject to Ohio rules of construction and not 
in lockstep with NLRA by rejecting the proposed amendment. 

(1 23} We do not agree that the tabling of the amendment by the legislature 
necessarily signaled its desire to prohibit interpreting R.C. Chapter 4117 consistent with 
NLRA, as GDRTA suggests. What we can reasonably glean from the legislature's failure to 
adopt the proposed amendment is that the legislature desired to grant SERB and Ohio 
courts the discretion to interpret and apply R.C. Chapter 4117 consistent with NLRA and 
the decisions of NLRB and federal courts. The legislature's failure to vote on the proposed 
amendment more evidently permits flexibility and freedom rather than rigidity and 
prohibition in interpreting R.C. Chapter 4117. Importantly, the Supreme Court, as well as 
this court, have found it proper to look to NLRB's interpretations of NLRA in interpreting 
R.C. Chapter 4117. See, e.g., State ex rel. Glass, Molders, Pottery, Plastics & Allied 
Workers I nternatl. Union, Local 333, AFL—CIO, CLC v. State Emp. Relations Bd., 70 Ohio 
St.3d 252, 254 (1994) (with respect to bargaining-unit determination, R.C. Chapter 4117 is 
analogous to NLRA); State Emp. Relations Bd. v. Miami Univ., 71 Ohio St.3d 351, 353 
(1994), citing State Emp. Relations Bd. 12. Adena Local School Dist. Bd. of Edn., 66 Ohio 
St.3d 485, 496 (1993) (because R.C. Chapter 4117's treatment of unfair labor practices 
cases is modeled to a large extent on NLRA, NLR.B's experience can be instructive, 
although not oonclusive); Liberty Twp. 12. Ohio State Emp. Relations Bd., 10th Dist. No. 
o6AP—246, 2oo7—Ohio-295, ‘ll 8, citing Miami Univ. at 353 (noting that while NLRB cases 
are not binding on SERB, SERB has used federal case law for guidance in the past); In re 
Wheeland, 10th Dist. No. 94APE1o—1424 (June 6, 1995), citing Miami Univ. (because R.C. 
Chapter 4117 was modeled after NLRA, the NLRA's cases interpreting NLRA can be 
instructive in interpreting RC. Chapter 4117). Thus, although we agree t.hat the legislature 
has never expressed that R.C. Chapter 4117 need be interpreted in "lockstep" with NLRA, 
there is nothing that prohibits a court from looking to NLRA for guidance when 
interpreting R.C. Chapter 4117, and other Ohio cases have done so. Therefore, we reject 
GDRTA's assertion that the trial court was prohibited from following federal case law in 
interpreting R.C. Chapter 4117. 

Appx. 13
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{'1 24} GDRTA next argues that the Supreme Court found in S. Community, Inc. v. 
State Emp. Relations Bd., 38 Ohio St.3d 224, 228 (1988), that NLRA does not control the 
meaning of RC. Chapter 4117, when it stated: 

We feel that it is not necessary to go into any great detail in 
the analysis of each of these laws and their similarities and 
differences. It need only be noted that the National Labor 
Relations Board deals with private sector employers and 
employees, and SERB deals with public sector employers and 
employees. The General Assembly has considered the public 
policy differences, and so enacted R.C. Chapter 4117. 

{1[ 25} We first note that in the sentence immediately following the above quote, 
the Supreme Court acknowledged that "even though we would review the present issues 
within the general context of the National Labor Relations Act, Ohio's Act specifically 
provides for the appeal sought herein by way of RC. 4117.o2(M), which quite clearly 
carries out the legislative purpose to make SERB subject to RC. Chapter 119." Id. at 228. 
Thus, the court specifically indicated that issues pertaining to RC. Chapter 4117 are 
reviewed within the general context of NLRA, but such was not necessary in that case 
because the Public Employees‘ Collective Bargaining Act found within R.C. Chapter 4117 
had a specific provision addressing the issue. 

(1 26} Furthermore, notwithstanding the differences between the underlying 
issues in S. Community and the present case, given the Supreme Court's decisions in 
Adena and Miami Univ., which were decided five and six years, respectively, after 

S. Community, it is apparent that the Supreme Court did not intend its decision in 
S. Community to prohibit Ohio courts from looking to NLRA and the deterrninafions of 
NLRB to interpret R.C. Chapter 4117. The Supreme Court in both Adena and Miami Univ. 
clearly signaled that Ohio courts can utilize NLRA and federal cases that interpret NLRA 
when interpreting R.C. Chapter 4117. Therefore, GDRTA's argument, in this respect, is 
without merit. 

{1[27} GDRTA next argues that §16o(t) of NLRA and RC. 4117.13(D) are not 
comparable because the Supreme Court has found that R.C. 4117.13(D) is jurisdictional in 
nature but federal case law has found that §16o(t) of NLRA controls venue. However, we 
fail to see how this distinction would render the definition of "transacts business," as used 
in §16o(f), any less comparable to "transacts business," as used in RC. 4117.13(D). 
Therefore, we find the trial court did not err when it relied upon federal case law to define 

Appx. 14
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"transacts business," as used in RC. 4117.13(D), and found that such case law requires a 
physical presence in the county. For these reasons, GDRTA's first, second, third, fourth, 
fifth, and sixth assignments of error are overruled. 

(11 28} We will address GDRTA's seventh and eighth assignments of error together. 
GDRTA argues in its seventh assignment of error that the lower court erred when it 
denied GDRTA's motion to transfer venue. GDRTA argues in its eighth assignment of 
error that the lower court erred when it refused to rely on federal law to determine the. 
venue issue after deferring to federal law to determine the subject—n1atter jurisdiction 
issue. GDRTA argues that, under the most recent federal jurisprudence, §16o(t) is venue 
limiting in nature and not jurisdictional, citing Brentwood at Hobart 11. N.L.R.B., 675 
F.3d 999 (6th Cir.2o12). 

(11 29) GDRTA's reading of Brentwood is correct. Brentwood involved a dispute 
over a union election, and the Sixth Circuit Court of Appeals addressed in which federal 
court the company and NLRB should have filed their petitions in relation to an NLRB 
order. Because neither the company nor NLRB contested whether the court could review 
the petitions, the court analyzed whether §16o(t) concerned venue or subject—matter 
jurisdiction. If §160(f) concerned limitations on venue, the parties could waive the issue, 
but if it concerned limitations on subject—matter jurisdiction, the parties could not waive 
the issue. 

{fil 30} The court in Brentwood summarized the meaning of venue and subject- 
matter jurisdiction Subject-matter jurisdiction defines a court's power to adjudicate, 
while venue specifies where judicial authority may be exercised based on convenience to 
the litigants. Id. at 1oo2, citing Neirbo Co. v. Bethlehem Shipbuilding Corp, 308 U.S. 
165, 167»68 (1939). The former asks "whether“—whether the legislature has empowered 
the court to hear cases of a certain genre. The latter asks "where"—where should certain 
kinds of cases proceed? Id., citing Wachovia Bank 11. Schmidt, 546 US. 303, 316 (2006). 

(11 31} The court in Brentwood concluded that the requirements of §16o(f) go to 
venue and not subject-matter jurisdiction. As geographic limitations, the section asks the 
"where"—the venue—"question," and the answer it gives turns on classic venue concerns, 
such as choosing a convenient forum. Id. By generally permitting the action to proceed in 
the circuit where the unfair labor practice in question occurred, where the company 
resides or transacts business, or in the D.C. Circuit, §16o(f) ensures that the company will 

Appx. 15
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not be forced to defend an action in a faraway circuit and confirms the statute's focus on 
convenience. The court found that, in considering similar litigation-charmeling 
provisions, the United States Supreme Court has uniformly treated them as venue, not 
jurisdictional, limitations. Id., citing Panhandle Eastern Pipe Line Co. v. Fed. Power 
Comm, 324 U.S. 635, 638-39 (1945) (finding that a provision allowing a company 
contesting a Federal Power Commission order to obtain a review in the circuit court of 
appeals wherein the company is located or has its principal place of business, or in the 
DC. Circuit, was a geographic limitation relating to the convenience of the litigants and, 
thus, going to venue and not to jurisdiction). The court in Brentwood also noted that the 
United States Supreme Court had made a recent effort to bring discipline to the use of the 
term "jurisdictional." Id. at 1003, citing Gonzalez v. Ihalcr, 132 S.Ct. 641 (2012). 

(1132) Furthermore, the court in Brentwood admitted that it had before, in U.S. 
Elec. Motors at 318, referred to the geographic limitation in §160(f) in jurisdictional 
terms, but that was in the days when the courts (including the Sixth Circuit) were less 
than meticulous about using the term "jurisdiction." Id. at 1004, citing Gonzalu at 648. 
The court in Brentwood then concluded that, even though §16o(f) relates to venue and 
not jurisdiction, arid, thus, the court could transfer the matter to another venue, it would 
not exercise that discretion as the dispute had ample connections to the Sixth Circuit, as 
the company "transacts business" in the Sixth Circuit. 

(1 33} Although Brentwood might be persuasive if there existed no applicable 
0h.io case law on the issue, there exists case law from the Supreme Court of Ohio, this 
court, and other appellate courts that is applicable to this issue before us and conflicts 
with Brent-wood. See P.D.M. Corp. v. Hyland—HeLstrom Ents., Inc, 63 Ohio App.3d 681, 
fn. 1 (10th Dist. 1990) (decisions of the Sixth Circuit Court of Appeals serve as persuasive 
authority, at best); Watson v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 11AP-606, 
2o12—Ohio-1017, ‘ll 16 (this court is bound by the doctrine of stare decisis and must follow 
our own court's precedent); Martinez 22. Yohos Fast Food Equ1‘p., roth Dist. No. 00A?- 
441 (Dec. 19, 2000) (this court is obliged to following binding Supreme Court precedent). 
GDRTA fails to cite any authority, and we find none, to support its proposition that, 
because we relied upon federal authority to define "transacts business," we should rely 
upon federal authority to address every other issue relating to R.C. Chapter 4117, 
particularly when there exists applicable Ohio authority on the issue. 

Appx. 16
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{1[ 34) In Nibert v. Dept. of Rehab. & Corr., 119 Ohio App.3d 431 (10th Dist.1997), 
the appellant appealed an order from the State Personnel Board of Review ("SPBR") to 
the common pleas court. The common pleas court dismissed the appeal for lack of 
subjecbmatter jurisdiction under R.C. 124.34, which allows for an appeal from an SPBR 
order to the court of common pleas of the county in which the employee resides in 
accordance with the procedure in RC. 119.12. On appeal, the appellant argued that the 
court erred when it dismissed her complaint for lack of subject-matter jurisdiction and 
should have granted her motion to transfer venue to another county. 

(1 35} This court affirmed the decision of the trial court, citing Davis v. State 
Personnel Bd. of Review, 64 Ohio St.2d 102 (1980). We found that, "as the court in Davis 
explained, the issue is not one of venue, but of jurisdiction. As a result, not only was the 
Franklin County Common Pleas Court without jurisdiction to consider appellant's appeal, 
but a motion to transfer venue is an inappropriate vehicle to correct the improper filing." 
Nibert at 433, citing Davis (finding that a common pleas court lacks subject-matter 
jurisdiction if an employee appeals a decision of SPBR under RC. 124.34 but is not a 
resident of the county in which the common pleas court is located). We concluded that, 
"[i]ndeed, because the Franklin County Common Pleas Court lacked jurisdiction in the 
matter, it could not grant appellant's motion for transfer of venue." Id., citing I-Ieskett v. 
Kenworth Truck Co., 26 Ohio App.3d 97 (10th Dist.1985). 

(1; 36} In Heskett, this court reviewed former R.C. 4123.519, which required that a 
claimant's appeal from an order of the Industrial Commission of Ohio ("IC") be filed in 
the common pleas court of the county in which the injury occurred. The claimant argued 
that R.C. 4123.519 was a venue statute and the court could have transferred the matter to 
a more appropriate venue, pursuant to Civ.R. 3(C), while the IC and employer argued that 
it was a jurisdictional statute. We relied upon Indus. Comm. 1). Weigand, 128 Ohio St. 463 
(1934), which interpreted the predecessor to R.C. 4123.519 and held that the statute is a 
special lirnited-jurisdiction statute applying to cases brought under workers’ 
compensation law and relates not only to venue but to jurisdiction, as it selects the court 
which shall hear and determine such causes. See Heskett at 98, citing Weigand at 
paragraph one of the syllabus. Because R.C. 4123.519 was jurisdictional in nature, this 
court found in Heskett that the trial court had no authority to change the venue of an 
appeal that should have been filed in a different county. 

Appx. 17
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{1[ 37} We note that RC. 4123.519 was amended in 1989 and renumbered R.C. 
4123.512 in 1993, and those two later statutes specifically contained safe—harbor 
provisions that allowed the transfer of an appeal filed in the wrong jurisdiction. It has 
been held that the safe—ha1-bor provision i.n amended R.C. 4123.519 and 4123.512 
converted the jurisdictional into a venue provision. See Mays u. Kroger Co., 129 Ohio 
App.3d 159, 163 (12th Dist.1998) (Ohio courts construed the county of injury filing 
requirement as a mandatory jurisdictional provision because the statute explicitly 

required, rather than merely authorized, the filing of an action in the court in a specified 
place, but amended R.C. 4123.519 and 4123.512 converted the jurisdictional requirement 
into a venue provision). 

{fil 38) This court has subsequently followed Nibert and Heskett, as have other 
courts. See Saxour v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 96APEo9—1271 
(May 27, 1997) (interpreting R.C. 124.34 and finding that because the employee filed her 
appeal from the order of SPBR in the common pleas court in a county in which she did 
not reside, the common pleas court lacked subject-matter jurisdiction and, therefore, 
could not grant motion for transfer of venue); Styers v. Falcon Foundry Co., 11th Dist. 
No. 99—T—o017 (Mar. 24, 2000) (the requirernent that an employee must file a retaliatory- 
discharge claim under RC. 4123.90 in the county where the employer is located relates to 
subject-matter jurisdiction and not venue; thus, the court could not transfer venue); 
McKown v. Mayfield, 11th Dist. No. 1829 (June 30, 1988) (the filing requirements in RC. 
4123.519 relate to subject-matter jurisdiction, not venue, and a court does not have 
authority to change the venue of an appeal filed ir1 the wrong county); Vilimanovic v. 
Modern Tool & Die Prods., Inc., 8th Dist. No. 54123 (June 23, 1988) (the filing 
requirements in KC. 4123.519 relate to subject—matter jurisdiction, not venue; thus, a 
court cannot transfer venue when an appeal is filed in the wrong county). 

(11 39} In addition to Nibert and the other cases above, we also find applicable our 
decision '1n Calo v. Ohio Real Estate Comm, 1otl1 Dist. No. 1oAP-595, 2011—Ohio—2413. 
In Calo, an individual filed a complaint with the Ohio Department of Commerce against a 
real estate broker. The Ohio Real Estate Commission ("REC") issued an order revoking 
the broker's real estate license, and the broker appealed to the Franklin County Court of 
Common Pleas, pursuant to RC. 4735.19, which provides that a real estate licensee may 
appeal an order of the REC in accordance with RC. Chapter 119. Because RC. 119.12 

Appx. 18
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requires a party to file an appeal in his or her place of residence or place of business, and 
the broker's residence and business were located in Cuyahoga County, the court dismissed 
the matter for lack of subject-matter jurisdiction. On appeal, we rejected the brokers 
contention that the issue was one of venue and not jurisdiction. We concluded that, 
because the broker failed to comply with R.C. 119.12 to perfect his appeal, the Franklin 
County Court of Common Pleas properly concluded it lacked subject-matter jurisdiction. 

{fil 40} We find Nibert, Heskett, Calo, Davis, and Saxour, as well as the cases from 
other appellate courts, answer the issue before us. These cases all conclude that a 
statutory requirement for appealing an administrative order to a specific court is a matter 
of subject-matter jurisdiction and not venue. Thus, in the present case, the requirement 
in R.C. 4117.13(D) that any person aggrieved by a final order of SERB may appeal to the 
court of common pleas of any county where the person transacts business relates to 
subject-matter jurisdiction and not venue. Furthermore, because the common pleas court 
lacked subject-matter jurisdiction, the court lacked the authority to transfer venue to the 
appropriate court. For these reasons, GDRTA's seventh and eighth assignments of error 
are overruled. 

(11 41} Accordingly, GDRTA's eight assignments of error are overruled, and the 
judgment of the Franklin County Court of Common Pleas is affirmed. 

Judgment qfiirmed. 

TYACK, SADLER and LUPER SCHUSTER, JJ., concur. 

Appx. 19
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Greater Dayton Regional 
Transit Authority., 
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-vs- 
: JUDGE SERROTT 

State Employment Relations Board, 

Appellee. 

DECISION AND FINAL APPEALABLE ORDER AND ENTRY 
Rendered this 29"‘ day of September, 2014. 

SERROTT, J. 

For all the reasons set forth in the Coul‘t’s prior order dated September 8, 2014, the Motion 

to Dismiss is GRANTED. 

The Court also suggested to the parties a possible transfer of the case based upon venue. 

The Appellant filed a Motion to Transfer based upon this suggestion. The Court reluctantly 

OVERRULES the motion. While the Appellee relies on federal cases for its Motion to Dismiss, it 
then argues the federal cases are inapplicable as it relates to the venue issue. The Appellee cites 

numerous Ohio cases indicating the statutes governing administrative appeals must be strictly 

adhered to and that the requirements of the statute are jurisdictional. See Nibert v. Ohio Dept. Of 

Rehab. And Corrections, 119 Ohio App. 3d 431. The Nibert case dealt with an R.C. 124.34 appeal 

which incorporates KC. 119.12 procedures. However, the case at bar deals with the specific 

provisions of the appeal requirements set forth in RC. §41l7.13(D). R.C. §4117.13(D) language 

for the most part tracks the appeal language set forth in RC. §119.12. The Nibert case ruled that 

the appeal requirements of RC. 119.12 are jurisdictional and not subject to a change of venue. In 
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oonnadistinction, federal courts have ruled the federal statute, from which the state statute (R.C. 

4117.13(D)) “ms modeled, allows for a change of venue when any appeal is filed in a jurisdiction 

that ultimately does not apply. 

This Court believes it is constrained by the Nibert case and other Ohio cases ruling that 

appeals from an administrative agency must be filed in the correct county or be dismissed for a lack 

of jurisdiction. Again, these matters seem to involve issues of first impression and will ultimately 

have to be resolved by the Appellate Court. 

Therefore, for all the reasons set forth herein the Motion to Dismiss is GRANTED and the 
Motion to Transfer Venue is OVERRULED. 

IT IS SO ORDERED. 

COPIES TO: 

Ronald G. Linville, Esq. 
Baker Hostetl er, LLP 
Capitol Square, Suite 2100 
65 East State Street 
Columbus, Ohio 43215 
Counsel for Appellant 

Lisa M. Critser 
Assistant Attorney General 
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30 East Broad Street, 16'“ Floor 
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Counsel for Appellee 
State Employee Relations Board 

Christine A. Reardon, Esq. 
Kalniz, Iorio & Feldstein Co. L.P.A. 
55 50 West Central Avenue 
PO. Box 352170 
Toledo, Ohio 43635 
Counsel for Appellee 
Amalgamated Transit Union, Local 1385 

Joseph S. Pass, Esq. 
219 Fort Pitt Boulevard 
Pittsburg, PA 15222 
Counsel for Appellee 
Amalgamated Transit Union, Local 1385 
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IN THE COURT OF COMMON PLEAS 
FRANKLIN COUNTY, OHIO 

GREATER DAYTON REGIONAL 
TRANSIT AUTHORITY, 

Appellant, 

V. 

STATE EMPLOYMENT RELATIONS BOARD, CASE NO. 14 CV 006408 
and 

JUDGE SERROTT AMALGAMATED TRANSIT UNION 
LOCAL 1385 

Appellees 

ORDER 

Upon consideration of the Motion to Dismiss, and for the reasons set forth in the Couifs 

prior Decision, this action is hereby ORDERED DISMISSED. Costs to Appellant. 

IT IS SO ORDERED. 
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Greater Dayton Regional 
Transit Authority., 

Appellant, : CASE No. 14CV-6408 

-vs- : JUDGE SERROTT 
State Employment Relations Board, 
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Amalgamated Transit Union 
Local 13 85 , 

Appellee. 

DECISION GRANTING APPELLEES’ MOTION TO DISMISS 
ADMINISTRATIVE APPEAL 

Rendered this 8“ day of September, 2014, 

SERROTT, J. 

I. PROCEDURAL HISTORY 
This matter is before the Court upon the Appellant’s, Greater Dayton Regional Transit 

Authority’s, hereafier “G.D.R.T.A,” administrative appeal of a S.E.R.B. order finding G.D.R.T.A. 

had committed unfair labor practices in violation of RC. 4117.11. G.D.R.T.A. and the other 

Appellee, Amalgamated Transit Union Local 1385, hereafier “the Union,” are both physically 

located in Montgomery County. Neither of the parties have physical locations in Franklin County. 

Appellees, the Union, and S.E.R.B., each filed a Motion to Dismiss this appeal arguing this 

Court does not have jurisdiction to hear this appeal pursuant to R.C. 41l7.13(D). The matter has 

been fully briefed and the Court has reviewed all the memoranda including the “surreply.” The 

parties all agree that the issue turns upon whether or not Appellant, G.D.R.T.A, “transacts busirless” 
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in Franklin County, Ohio as set forth in R.C. 4117.13(D). This issue is a matter offirst impression 

for any Ohio Appellate Court. A review of RC. 4l17.13(D), the relevant statute authorizing 
appeals from S.E.R.B. and its “legislative history” will provide guidance to the Court in 

detenni ning this issue. 

11. LEGAL ANALYSIS 
R.C. 41l7.l3(D) pennits appeals from S.E.R.B. orders “to the Court of Common Pleas in 

any County where the unfair labor practice in question was alleged to have been engaged in, or 

where the person resides or transects business.” The partim all agree the first two provisions 

establishing jurisdiction or venue do not apply to this case. Therefore, the determinative issue is 

whether Appellant “transacts business" in Franklin County, Ohio. 

The Appellant has offered uncontradicted proof that it has contracts with vendors in 

Franklin County and has expended about $600,000.00 in relation to those contracts. Appellant also 

has offered proof its employees make numerous phone calls to this County and its employees travel 

to Franklin County for “business.” Most of the travel involves meetings with Federal or State 

agencies. Appellant also has a contract with a Union whose headquarters is in Franklin County (not 

however, the Appellee Union herein). Appel1ant’s main business is the operation of a mass transit 

system in the greater Dayton area. Appellant has no employees and has no physical business 

looations in Franklin County and operates no buses or equipment in Franklin County, Appellant 

cannot dispute that its main business purpose is to provide mass transit for passengers in the greater 

Dayton area. 

In the Court’s opinion there is little doubt that Appellant indeed transacts “business” in 

Franklin County, Ohio. However, the crucial issue is whether the business it transacts is “business
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transactions” within contemplation of R.C. 41 l7_13(D). In subsection (D), the legislature used the 

term “transacts business” not the term “transacts any business” as used by the legislature in Ohio’s 

long arm statute, R.C. 2307.382(A)(l). The addition of the tenn “any" in the long arm statute 

greatly expands the meaning of “transacts business” in the Court’s opinion. Therefore, Appellant's 

arguments that this Court should look to the decisions interpreting the long arm statute are not 

persuasive to the Court. 

RC. 41l7.13(D) and its express terms must be interpreted in light of the context and 

legislative history of the statute. While the express terms “transacts business" seems unambiguous 

the term is undefined. Does the term mean any business; the majority of its business; business 

related to its main purpose; or is it restricted to the “business” or transactions related to the alleged 

unfair practice? The above issues are unclear and in that sense the term is ambiguous. 

First, the Court recognizes that it should give the term used in the statute its plain ordinary 

meaning under RC. 1.42, which provides the following verbatim: 

Words and phrases shall in be read in context and 
construed according to the rules of grammar and 
common usage. Words and phrases that have 
acquired a technical or particular meeting, 
whether by legislative definition or otherwise, 
shall be construed accordingly. 

Thus, the phrase “transacts business" must be read in the context of the statute in light of the 

origin of the statute and in light of whether the phrase has any special meaning. Additionally, 

statutes authorizing administrative appeal requirements have been strictly and narrowly construed 

regarding the appeal requirements. Hughes v. Ohio Department of Commerce, 114 Ohio St.3d 47 

(2007). 
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RC. 4117.13(D) is modeled and almost identical to the National Labor Relations Board Act 

governing appeals. See 29 U.S.C. l60(t). § 160(t) provides “any person aggrieved by a final order 

of the Board. . .may obtain a review by such order in any United States court of appeals in the circuit 

wherein the unfair labor practice in question was alleged to have been engaged in or wherein such 

person resides or transacts business.” The Franklin County Court of Appeals has noted that RC. 

4117.13 is almost identical to 29 U.S.C. 160(t). Moore v. Youngstown State Universig 63 Ohio 

App.3d 238, 242 (1989). As noted supra, no Ohio Appellate decision has interpreted the phrase 

“transacts business” as used in RC. 4117.13(D). Therefore, because of the almost identical nature 

of the statutes, this Court finds it instructive to review the Federal decisions construing the phrase. 

The Federal decisions construing the term have narrowly construed the phrase. The 

decisions require more tha.n simply conducting business through contracts, or e-mails, or even when 

employees travel to the jurisdiction where the appeal was filed. The First Circuit mled that it did not 

have jurisdiction over an NLRB appeal simply because the Appellant bought and sold items in the 
First Circuit’s jurisdiction. The Court also rejected Appellant’s claim that an exclusive sales 

representative's physical presence in the First Circuit’s jurisdiction was sufficient to transact 

business within the meaning of the statute. S.L. Industries v. N.L.R.B. 673 F.2d 1 (lg Cir. 1982). In 

reaching a similar conclusion, the Sixth Circuit found it significant that Appellant never owned or 

leased property or maintained an oflice for its employees within its jurisdiction. U.S. Elec. Motors 

v. N.L.R.B. 722 F.2d 315, 319 (6"‘ Cir. 1933). 

Two other Federal Circuit decisions have also narrowly construed the phrase “transacts 

business" for purposes of NLRB appeals. The Fourth Circuit ruled that an Appellant who 

purchased goods, had sales representatives, and employees who traveled frequently to the
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jurisdiction, did Q “transact business" within the Fourth Circuit in spite of fairly extensive 

business relations within the Circuit. Davlan Engineering, Inc. v. N.L.R.B. 718 F.2d 102, 103, (4'h 

Cir. 1983). As in the cases from the Sixth and First Circuit, the Fourth Circuit fount it sigrtificant 

that Appellant had no “permanent physical facility nor any employees” situated in the Fourth 

Circuit. Id. at 103. The Fourth Circuit in the opinion at p. 103 stated the following verbatim: 

Without attempting to define the minimum level of 
activity to satisfy the prong of the § l60(t) venue 
requirements, we hold that Davlan does not “transact 
business” in this circuit. It has neither any permanent 
physical facility nor any employees situated here. See 
S.L. Industries, Inc. v. NLRB, 673 F.2d 1, 3 (1“ Cir. 
1982). If the mere purchase and sale of goods, with 
its attendant telephone and personal contacts within 
this circuit-suffices without more as “transacting 
business,” we think the force of § 160(t) as a venue- 
limiting provision would be effectively eviscerated. 
See S.L. Industries, 673 F.2d at 3. 

The Fifth Circuit reached the same conclusion in Bally‘s Park Place Inc. v. N.L.R.B. 546 

F.3d 318 (5“‘ Cir. 2008). In the Bally case, the Court rejected Appellant, Bally’s, contention that its 

parent company transacted business in the Fifih Circuit sufficient to satisfy the statute. The Fiflh 

Circuit noted that the statute was designed to limit appeals and that if a broad interpretation of the 

phrase was adopted appeals could be filed in practically any Federal Circuit. (Id. At 321). The Fifih 

Circuit adopted the Davlan test seeming to require a “permanent facility or employees situated” test. 

(Id. at 321). The Court went on to quote from the Davlan case the following: 

If the mere purchase and sale of goods, with its 
attendant telephone and personal contactsrwhich 
fairly characterizes all Davlan’s contacts with this 
circuit-suffices without more as “transacting 
business,” we think the force of § 160(f) as venue- 
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limiting provision would be effectively 
eviscerated. (Citing Davlan) 
The principal precedent in our own Circuit is 

consistent with an analysis requiring some sort of 
physical presence. 

One Ohio Common Pleas decision interpreting R.C. 4l17.l3(D) decided by Judge Martin 

(whom this Court practiced law before and has the utmost respect for) reached the same conclusion 

as the Federal Court. However, a review of the decision indicates the appellant may not have 

transacted any business in Franklin County. See Manchester Educ. Assoc. v. Manchester Local 

School BdofEduc. 85—CV—03-l333, 1985 WL. 263515, 

This Court concludes that the reasoning and policy considerations outlined in the Federal 

cases are equally applicable herein. This Court notes that Appellant does not have any permanent 

physical facility, or office, in Franklin County. The Federal cases seem to require a “physical 

presence” test. The legislature has restricted SERB appeals to locations where a person “transacts 

business.” The legislature did not include the term “any business" and the legislature had to be 

aware of Federal law interpreting the phrase when it adopted the phrase “transacts business” in the 

Ohio statute. The term must be restricted to more than simply buying and selling goods; entering 

into contracts; or telephoning persons within Franklin County. lfthis Court were to adopt such a 

broad interpretation, an appeal could be filed in almost any County in Ohio. The expansive 

interpretation advocated by Appellant would in effect “eviscerate” the limiting effect of the phrase. 

However, this Court notes that this decision was a “close call.” Appellant does indeed 

transact significant business in Franklin County. Nothing in the Ohio statute requires a pennanent 

physical facility, or physical presence, in order to satisfy the “transacts business" requirement. The 

Ohio statute already has a provision for an appeal if the aggrieved party resides in the County.

6 
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Therefore, should this Court restrict the “transacts business" phrase to require a physical presence in 

order to satisfy transacting business? These are difficult questions. The court did however find the 

Federal cases persuasive and adopts the reasoning and holdings of those cases. An appeal should be 

perfected to allow the Appellate CouI1 to decide this thorny issue de novo. 

Finally, this Court notes the Federal oases ruled that the “transacts business" requirement is 

a Venue issue and ordered some of the cases transferred to the proper venue. This issue was not 

briefed before this Court 

This Court will GRANT the Motion to Dismiss for the reasons stated herein unless either 
party convinces the Court that it should simply transfer venue to Montgomery County. 

Accordingly, the Court will delay entering a final judgment on this Decision until September 19, 

2014 to allow either party to brief the venue issue or to indicate to the Court that it is not an issue. 

IT IS SO ORDERED. 

COPIES TO: 

Ronald G. Linvill e, Esq. 
Baker Hostetler, LLP 
Capitol Square, Suite 2100 
65 East State Street 
Columbus, Ohio 43215 
Counsel for Appellant 

Lisa M. Critser 
Assistant Attorney General 
Labor Relations Section 
30 East Broad Street, 16"‘ Floor 
Columbus, Ohio 43215 
Counsel for Appellee 
State Employee Relations Board 
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Christine A. Reardon, Esq‘ 
Kalniz, Iorio & Feldstein Co. L.P.A. 
5550 West Central Avenue 
PO. Box 352170 
Toledo, Ohio 43635 
Counsel for Appellee 
Amalgamated Transit Union, Local 1385 

Joseph S. Pass, Esq. 
219 Fort Pitt Boulevard 
Pittsburg, PA 15222 
Counsel for Appellee 
Amalgamated Transit Union, Local 1385 
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Franklin County Court of Common Pleas 

Date: 09-08-2014 

Case Title: GREATER DAYTON REGIONAL TRANSIT AUTHORIT -VS- 
OIUO STATE EMPLOYMENT RELATIONS BOARD ET AL 

Case Number: 14CV006408 

Type: DECISION 

It Is So Ordered. 

/s/ Judge Mark Serrott 

Electronically signed on 2014-Sep-D8 page 9 or 9 
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Court Disposition 

Case Number: 14CV006408 

Case Style: GREATER DAYTON REGIONAL TRANSIT AUTHORIT - 

VS- OHIO STATE EMPLOYMENT RELATIONS BOARD ET AL 

Motion Tie Ofi Information: 
1. Motion CMS Document Id: MCV0064082014-08-2899970000 

Document Title: 08-28-2014-MOTION FOR LEAVE TO FILE 
Disposition: MOTION GRANTED 

2. Motion CMS Document Id: i4CVO064082014-07-2599980000 
Document Title: 0725-2014-MOTION TO DISMISS 
Disposition: MOTION GRANTED 

3. Motion CMS Document Id: 14CV0064082014-074099980000 
Document Titiez 07-10-2014—MOT|ON TO DISMISS 
Disposition: MOTION GRANTED 

Appx. 36



2307.382 Personal jurisdiction, OH ST § 2307.332 

Baldwin's Ohio Revised Code Annotated 
Title XXIII. Courts--Common Pleas 

Chapter 2307. Civil Actions (Re£s & Annos) 
Long-Arm Statute 

R.C. § 2307.382 

2307.382 Personal jurisdiction 

Currentness 

(A) A court may exercise personal jurisdiction over a person who acts directly or by an agent, as to it cause of action arising 
from the person's; 

(l) Transacting any business in this state; 

(2) Contracting to supply servicm or goods in this state; 

(3) Causing tortious injury by an act or omission in this state; 

(4) Causing tortious injury in this state by an act or omission outside this state if he regularly does or solicits business, or 
engages in any other persistent course of conduct, or derives substantial revenue fiom goods used or consumed or services 
rendered in this state; 

(5) Causing injury in this state to any person by breach of warranty expressly or impliedly made in the sale of goods outside this 
state when he might reasonably have expected such person to use, consume, or be affected by the goods in this state, provided 
that he also regularly does or solicits business, or engages in any other persistent worse of conduct, or derives substantial 
revenue from goods used or consumed or services rendered in this state; 

(6) Causing tortious injury in this state to any person by an act outside this state committed with the purpose of injuring persons, 
when he might reasonably have expected that some person would be injured thereby in this state; 

(7) Causing tortious injury to any person by a criminal act, any element of which takes place in this state, which he commits 
or in the commission of which he is guilty of complicity. 

(8) Having an interest in, using, or possessing real property in this state; 

(9) Contracting to insure any person, property, or risk located within this state at the time of contracting. 

Appx—37—; WESTLAW © 2016 Thomson Reuters. No claim to original US. Government Works.



2307.382 Personal jurisdiction, OH ST § 2307.382 

(B) For purposes of this section, a person who enteis into an agreement, as a principal, with a sales representative for 
the solicitation of orders in this state is transacting business in this state. As used in this division, “principal” and “sales 
representative” have the same meanings as in section 1335.11 of the Revised Code. 

(C) When jurisdiction over a person is based solely upon this section, only a cause of action arising from acts enumerated in 
this section may be asserted against him. 

CREDIT(S) 
(1988 H 90, eff. 9-9-88; 1976 H 1358; 131 vH406) 

Notes of Decisions (742) 

RC. § 2307.382, OH ST § 2307.382 
Current through 2015 Files 1 to 45 of the 131st General Assembly (2015-2016) and 2015 State Issues 1 and 2. 

End of Document ('1 2016 Thomson Reuters. No claim to original US. Gavemmenl Works. 
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Baldwin's Ohio Revised Code Annotated 
Title XLI. Labor and Industry 

Chapter 4117. Public Employees’ Collective Bargaining (Refs 8: Annos) 
Preliminary Provisions 

R.C. § 4117.01 

4117.01 Definitions 

Effective: September 29, 2015 
Currentness 

As used in this chapter: 

(A) “Person,” in addition to those included in division (C) of section 1.5 9 of the Revised Code, includes employee organizations, 
public employees, and public employers. 

(B) “Public employer” means the state or any political subdivision of the state located entirely within the state, including, without 
limitation, any municipal corporation with a population of at least five thousand according to the most recent federal decennial 
census; county; township with a population of at least five thousand in the unincorporated area of the township according to 
the most recent federal decennial census; school district; governing authority of a community school established under Chapter 
3314. of the Revised Code; college preparatory boarding school established under Chapter 3328. of the Revised Code or its 
operator; state institution of higher learning; public or special district; state agency, authority, commission, or board; or other 
branch of public employment. “Public employer" does not include the nonprofit corporation formed under section 187.01 of 
the Revised Code. 

(C) “Public employee" means any person holding a position by appointment or employment in the service of a public employer, 
including any person working pursuant to a contract between a public employer and a private employer and over whom the 
national labor relations board has declined jurisdiction on the basis that the involved employees are employees of a public 
employer, except: 

(1) Persons holding elective office; 

(2) Employees of the general assembly and employees of any other legislative body of the public employer whose principal 
duties are directly related to the legislative functions of the body; 

(3) Employees on the staff of the governor or the chief executive of the public employer whose principal duties are directly 
related to the performance of the executive functions of the governor or the chief executive; 

(4) Persons who are members of the Ohio organized militia, while training or perfonning duty under section 5919.29 or 5923,12 
of the Revised Code; 
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(5) Employees of the state employment relations board, including those employees of the state employment relations board 
utilized by the state personnel board of review in the exercise of the powers and the performance of the duties and functions 
of the state personnel board of review; 

(6) Confidential employees; 

(7) Management level employees; 

(8) Employees and officers of the courts, assistants to the attorney general, assistant prosecuting attorneys, and employees of 
the clerks of courts who perform a judicial function; 

(9) Employees of a public oflicial who act in a fiduciary capacity, appointed pursuant to section 124.11 of the Revised Code; 

(10) Supervisors; 

(1 1) Students whose primary purpose is educational training, including graduate assistants or associates, residents, iutems, or 
other students working as part-time public employees less than fitty per cent of the non'nal year in the employee's bargaining 
unit; 

(12) Employees of county boards of election; 

(13) Seasonal and casual employees as determined by the state employment relations board; 

(14) Part-time faculty members of an institution of higher education; 

(15) Participants in a work activity, developmental activity, or alternative work activity under sections 5 107.40 to 5 107.69 of the 
Revised Code who perfomr a service for a public employer that the public employer needs but is not performed by an employee 
of the public employer if the participant is not engaged in paid employment or subsidized employment pursuant to the activity; 

(16) Employees included in the career professional service of the department of transportation under section 5501.20 of the 
Revised Code; 

(17) Employees of eommunity~based correctional facilities and district community-based correctional facilities created under 
sections 2301.51 to 2301.58 ofthe Revised Code. 

(D) “Employee organization” means any labor or bona frde organization in which public employees participate and that exists 
for the purpose, in whole or in part, of dealing with public employers concerning grievances, labor disputes, wages, hours, 
tenns, and other conditions of employment. 
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(E) “Exclusive representative” means the employee organization certified or recognized as an exclusive representative under 
section 4117.05 of the Revised Code. 

(F) “Supervisor” means any individual who has authority, in the interest of the public employer, to hire, transfer, suspend, lay 
off, recall, promote, discharge, assign, reward, or discipline other public employees; to responsibly direct them; to adjust their 
grievances; or to effectively recommend such action, if the exercise of that authority is not of a merely routine or clerical nature, 
but requires the use of independent judgment, provided that: 

(1) Employees of school districts who are department chairpersons or consulting teachers shall not be deemed supervisors. 

(2) With respect to members of a police or fire department, no person shall be deemed a supervisor except the chief of the 
department or those individuals who, hr the absence of the chief, are authorized to exercise the authority and perform the duties 
of the chief of the department. Where prior to June 1, 1982, a public employer pursuant to a judicial decision, rendered in 
litigation to which the public employer was a party, has declined to engage in collective bargaining with members of a police 
or fire department on the basis that those members are supervisors, those members of a police or fire department do not have 
the rights specified in this chapter for the purposes of future collective bargaining. The state employment relations board shall 
decide all disputes concerning the application of division (F)(2) of this section. 

(3) With respect to faculty members of a state institution of higher education, heads of departments or divisions are supervisors; 
however, no other faculty member or group of faculty members is a supervisor solely because the faculty member or group of 
faculty members participate in decisions with respect to courses, curriculum, personnel, or other matters of academic policy. 

(4) No teacher as defined in section 3319.09 of the Revised Code shall be designated as a supervisor or a management level 
employee unless the teacher is employed under a contract governed by section 3319.01, 3319.011, or 3319.02 of the Revised 
Code and is assigned to a position for which a license deemed to be for administrators under state board rules is required 
pursuant to section 3319.22 of the Revised Code. 

(G) “To bargain collectively” means to perform the mutual obligation of the public employer, by its representatives, and the 
representatives of its employees to negotiate in good faith at reasonable times and places with respect to wages, hours, temrs, 
and other conditions of employment and the continuation, modification, or deletion of an existing provision of a collective 
bargaining agreement, with the intention of reaching an agreement, or to resolve questions arising under the agreement. “To 
bargain collectively” includes executing a written contract incorporating the terms of any agreement reached. The obligation 
to bargain collectively does not mean that either party is compelled to agree to a proposal nor does it require the making of 
a concession. 

(H) “Strike" means continuous concerted action in failing to report to duty; willful absence from one's position; or stoppage 
of work in whole from the full, faithful, and proper performance of the duties of employment, for the purpose of inducing, 
influencing, or coercing a change in wages, hours, terms, and other conditions of employment. “Strike” does not include a 
stoppage of work by employees in good faith because of dangerous or unhealthful working conditions at the place of employment 
that are abnormal to the place of employment. 

(I) “Unauthorized strike” includes, but is not limited to, concerted action during the term or extended term of a collective 
bargaining agreement or during the pcndency of the settlement procedures set forth in section 4117,14 of the Revised Code in 
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failing to report to duty; willful absence from one‘s position; stoppage of work; slowdown, or abstinence in whole or in part 
from the full, faithful, and proper performance of the duties of employment for the purpose of inducing, influencing, or coercing 
a change in wages, hours, temrs, and other conditions of employment. “Unauthorized strike" includes any such action, absence, 
stoppage, slowdown, or abstinence when done partially or intermittently, whether during or afier the expiration of the temr or 
extended term of a collective bargaining agreement or during or alter the pendency of the settlement procedures set forth in 
section 4117.14 of the Revised Code. 

(I) “Professional employee" means any employee engaged in work that is predominantly intellectual, involving t.he consistent 
exercise of discretion and judgment in its performance and requiring knowledge of an advanced type in a field of science or 
learning customarily acquired by a prolonged course in an instimtion of higher learning or a hospital, as distinguished from a 
general academic education or from an apprenticeship; or an employee who has completed the courses of specialized intellectual 
instruction and is performing related work under the supervision of a professional person to become qualified as a professional 
employee. 

(K) “Confidential employee” means any employee who works in the personnel olfrces of a public employer and deals with 
information to be used by the public employer in collective bargaining; or any employee who works in a close continuing 
relationship with public officers or representatives directly participating in collective bargaining on behalf of the employer. 

(L) “Management lcvel employee” means an individual who formulates policy on behalf of the public employer, who 
responsibly directs the implementation of policy, or who may reasonably be required on behalf of the public employer to assist 
in the preparation for the conduct of collective negotiations, administer collectively negotiated agreements, or have a major role 
in personnel administration. Assistant superintendents, principals, and assistant principals whose employment is governed by 
section 3319.07. of the Revised Code are management level employees. With respectto members of a faculty of a state institution 
of higher education, no person is a management level employee because of the person's involvement in the formulation or 
implementation of academic or institution policy. 

(M) “Wages” means hourly rates of pay, salaries, or other fon-ns of compensation for services rendered. 

(N) “Member of a police department” means a person who is in the employ of a police department of a municipal corporation 
as a full-time regular police officer as the result of an appointment from a duly established civil service eligibility list or under 
section 737.15 or 737.16 of the Revised Code, a full-time deputy sheriff appointed under section 311.04 of the Revised Code, 
a township constable appointed under section 509.01 of the Revised Code, or a member of a township or joint police district 
police department appointed under section 505.49 of the Revised Code. 

(0) ‘Members of the state highway patrol” means highway patrol troopers and radio operators appointed under section 5503.01 
of the Revised Code. 

(P) “Member of a fire department” means a person who is in the employ of a fire department of a municipal corporation or a 
township as a fire cadet, full—timc regular firefighter, or promoted rank as the result of an appointment from a duly established 
civil service eligibility list or under section 505.38, 709012, or 737.22 of the Revised Code. 

(Q) “Day” means calendar day. 
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CREDI’l‘(S) 
(2015 H 54, eff. 9-29-15; 2011 H 153, eff. 9-29-11;2011H 1,e1=r. 2-18-1 1; 2009 H 1 , eff. 7-17-09; 2005 H 152, effi 10-12-05; 

2005 H 530, eff. 5-30-05; 2005 s 124, eff. 5-27-05; 2004 H 515, 501. 12-30-04; 2002 H 575, eff. 12-13-02; 1998 s 229, eff. 
9-15-98; 1997 s 130, eff. 9-18-97; 1997 H 408, eff. 10-1-97; 1997 H 215, eff. 5-30-97; 1995 s 230, effi 10-29-95; 1995 H 157, 
eff. 11-15-95; 1995 s 19, eff. 9-8-95; 1995 1-1 200, eff. 9-21-95; 1988 H 439, eff. 3-17-89; 1987 H 171; 1983 S133) 

Notes of Decisions (360) 

RC. §4117.01, OH ST§ 4117.01 
Current through 2015 Files 1 to 45 of the 131st General Assembly (2015-2016) and 2015 State Issues 1 and 2. 

End of Doculllelll (Q 2016 Thomson Reuters, No claim 10 original US. Government Works. 
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Baldwin's Ohio Revised Code Annotated 

Title XLI. Labor and Industry 
Chapter 4117. Public Employees’ Collective Bargaining (Refs 8rAnnos) 

Preliminary Provisions 

KC. § 4117.02 

4117.02 State employment relations board 

Effective: September 17, 2014 
Currentness 

(A) There is hereby created the state employment relations board, consisting of three members to be appointed by the governor 
with the advice and consent of the senate, Members shall be knowledgeable about labor relations or personnel practices. No 
more than two of the three members shall belong to the same political party. A member of the state employment relations board 
during the member's period of service shall hold no other public office or public or private employment and shall allow no other 
responsibilities to interfere or conflict with the member's duties as a full-time state employment relations board member. Of the 
initial appointments made to the state employment relations board, one shall be for a tenn ending October 6, l984, one shall 
be for a term ending October 6, 1985, and one shall be for a term ending October 6, 1986. Thereafter, terms of office shall be 
for six years, each term ending on the same day of the same month of the year as did the term that it succeeds. Each member 
shall hold office from the date of the member's appointment until the end of the term for which the member is appointed. 
Any member appointed to fill a vacancy occurring prior to the expiration of the term for which the members predecessor was 
appointed shall hold office for the remainder of the term. Any member shall continue in office subsequent to the expiration of 
the member's term until the member's successor takes office or until a period of sixty days has elapsed, whichever occurs first. 
The governor may remove any member of the state employment relations board, upon notice and public hearing, for neglect 
of duty or malfeasance in office, but for no other cause. 

(B)(l) The governor shall designate one member of the state employment relations board to serve as chairperson of the state 
employment relations board. The chairperson is the head of the state employment relations board and its chief executive officer. 

(2) The chairperson shall exercise all administrative powers and duties conferred upon the state employment relations board 
under this chapter and shall do all of the following: 

(a) Employ, promote, supervise, and remove all employees of the state employment relations board, and establish, change, or 
abolish positions and assign or reassign the duties of those employees as the chairperson determines necessary to achieve the 
most efficient performance of the duties of the state employment relations board under this chapter; 

(b) Determine the utilization by the state personnel board of review of employees of the state employment relations board as 
necessary for the state personnel board of review to exercise the powers and perform the duties of the state personnel board 
of review. 

(c) Maintain the office of the state employment relations board in Columbus and manage the office's daily operations, including 
securing offices, facilities, equipment, and supplies necessary to house the slate employment relations board, employees of 
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the state employment relations board, the state personnel board of review, and files and records under the control of the state 
employment relations board and under the control of the state personnel board of review; 

(d) Prepare and submit to the office of budget and management a budget for each biennium according to section 107.03 of the 
Revised Code, and include in the budget the costs of the state employment relations board and its staff and the costs of the state 
employment relations board in discharging any duty imposed by law upon the state employment relations board, the chairperson, 
or any of the employees or agents of the state employment relations board, and the costs of the state personnel board of review in 
discharging any duty imposed by law on the state personnel board of review or an agent of the state personnel board of review. 

(C) The vacancy on the state employment relations board does not impair the right of the remaining members to exercise all 
the powers of the state employment relations board, and two members of the state employment relations board, at all times, 
constitute a quorum The state employment relations board shall have an official seal of which courts shall take judicial notice. 

(D) The state employment relations board shall make an annual report in writing to the governor and to the general assembly, 
stating in detail the work it has done. 

(E) Compensation of the chairperson and members shall he in accordance with division (J) of section l24.l5 of the Revised 
Code. The chairperson and the members are eligible for reappointment. In addition to such compensation, all members shall be 
reimbursed for their necessary expenses incurred in the performance of their work as members. 

(F)(l) The chairperson, afier consulting with the other state employment relations board members and receiving the consent 
of at least one other board member, shall appoint an executive director. The chairperson also shall appoint attorneys and shall 
appoint an assistant executive director who shall be an attorney admitted to practice law in this state and who shall serve as a 
liaison to the attorney general on legal matters before the state employment relations board. 

(2) The state employment relations board shall appoint members of fiat-finding panels and shall prescribe their job duties. 

(G)(l) The executive director shall serve at the pleasure of the chairperson. The executive director, under the direction of the 
chairperson, shall do all of the following: 

(a) Act as chief administrative officer for the state employment relations board; 

(b) Ensure that all employees of the state employment relations board comply with the rules of the state employment relations 
board; 

(c) Do all things necessary for the efficient and effective implementation of the duties of the state employment relations board 

(2) The duties of the executive director described in division (G)(l) of this section do not relieve the chairperson from final 
responsibility for the proper performance of the duties described in that division. 
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(H) The attorney general shall he the legal adviser of the state employment relations board and shall appear for and represent 
the state employment relations board and its agents in all legal proceedings. The state employment relations board may utilize 
regional, local, or other agencies, and utilize voluntary and uncompensated services as needed. The state employment relations 
board may contract with the federal mediation and conciliation service for the assistance of mediators, arbitrators, and other 
personnel the service makes available, The chairperson shall appoint all employees on the basis of training, practical experience, 
education, and character, notwithstanding the requirements established by section 1 l9.09 of the Revised Code. The chairperson 
shall give special regard to the practical training and experience that employees have for the particular position involved. The 
executive director, assistant executive director, administrative law judges, employees holding a fiduciary or administrative 
relation to the state employment relations board as described in division (A)(9) of section 124.1 l of the Revised Code, and the 
personal secretaries and assistants of the state employment relations board members are in the unclassified service. All other 
full—time employees of the state employment relations hoard are in the classified service, All employees of the state employment 
relations board shall be paid in accordance with Chapter 124. of the Revised Code. 

(I) The chairperson shall select and assign administrative law judges and other agents whose functions are to conduct hearings 
with due regard to their impartiality, judicial temperament, and knowledge. If in any proceeding under this chapter, any party 
prior to five days before the hearing thereto files with the state employment relations board a sworn statement charging that 
the administrative law judge or other agent designated to conduct the hearing is biased or partial in the proceeding, the state 
employment relations board may disqualify the person and designate another administrative law judge or agent to conduct the 
proceeding. At least ten days before any hearing, the state employment relations board shall notify all parties to a proceeding 
of the name of the adminisuative law judge or agent designated to conduct the hearing. 

(I) The principal office of the state employment relations board is in Columbus, but it may meet and exercise any or all of its 
powers at any other place within the state. The state employment relations board may, by one or more of its employees, or any 
agents or agencies it designates, conduct in any part of this state any proceeding, hearing, investigation, inquiry, or election 
necessary to the performance of its fimctions; provided, that no person so designated may later sit in determination of an appeal 
of the decision of that cause or matter. 

(K) In addition to the powers and functions provided in other sections of this chapter, the state employment relations board 
shall do all of the following: 

(1) Create a bureau of mediation within the state employment relations board, to perform the functions provided in section 
41 l7_|4 of the Revised Code. This bureau shall also establish, afler consulting representatives of employee organizations and 
public employers, panels of qualified persons to be available to serve as members of fact-finding panels and arbitrators. 

(2) Conduct studies of problems involved in representation and negotiation and make recommendations for legislation; 

(3) Hold hearings pursuant to this chapter and, for the purpose of the hearings and inquiries, administer oaths and affirmations, 
examine witnesses and documents, take testimony and receive evidence, compel the attendance of witnesses and the production 
of documents by the issuance of subpoenas, and delegate these powers to any members of the state employment relations board 
or any administrative law judge employed by the state employment relations board for the performance of its functions; 

(4) Train representatives of employee organizations and public employers in the rules and techniques of collective bargaining 
procedures; 
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(5) Make studies and analyses of and act as a clearinghouse of information relating to, conditions of employment of public 
employees throughout the state and request assistance, services, and data from any public employee organization, public 
employer, or governmental unit. Public employee organizations, public employers, and governmental units shall provide such 
assistance, services, and data as will enable the state employment relations board to carry out its fiinctions and powers. 

(6) Make available to employee organizations, public employers, mediators, fact-finding panels, arbitrators, and joint study 
committees statistical data relating to wages, benefits, and employment practices in public and private employment applicable 
to various localities and occupations to assist them to resolve issues in negotiations; 

(7) Notwithstanding section 119.13 of the Revised Code, establish standards of persons who practice before it; 

(8) Adopt, amend, and rescind rules and procedures and exercise other powers appropriate to carry out this chapter. Before 
the adoption, amendment, or rescission of rules and procedures under this section, the state employment relations board shall 
do all of the following: 

(a) Maintain a list of interested public employers and employee organizations and mail notice to such groups of any proposed 
rule or procedure, amendment thereto, or rescission thereof at least thirty days before any public hearing thereon; 

(b) Mail a copy of each proposed rule or procedure, amendment thereto, or rescission thereof to any person who requests a copy 
within five days after receipt of the request therefor; 

(c) Consult with appropriate statewide organizations representing public employers or employees who would be affected by 
the proposed mle or procedure. 

Although the state employment relations board is expected to discharge these duties diligently, failure to mail any notice or 
copy, or to so consult with any person, is not jurisdictional and shall not be construed to invalidate any proceeding or action 
of the state employment relations board. 

(L) In case of neglect or refusal to obey a subpoena issued to any person, the court of common pleas of the county in 
which the investigation or the public hearing occurs, upon application by the state employment relations board, may issue an 
order requiring the person to appear before the state employment relations board and give testimony about the matter under 
investigation. The court may punish a failure to obey the order as contempt.

' 

(M) Any subpoena, notice of hearing, or other process or notice of the state employment relations board issued under this section 
may be served personally, by certified mail, or by leaving a copy at the principal office or personal residence of the respondent 
required to be served. A return, made and verified by the individual making the service and setting forth the manner of service, is 
proof of service, and a retum post office receipt, when certified mail is used, is proof of service. All process in any court to which 
application is made under this chapter may be served in the county wherein the persons required to be served reside or are found 

(N) All expenses of the state employment relations board, including all necessary traveling and subsistence expenses incurred 
by the members or employees of the state employment relations board under its orders, shall be paid pursuant to itemized 
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vouchers approved by the chairperson of the stale employment relations board, the executive director, or both, or such other 
person as the chairperson designates for that purpose. 

(0) Whenever the state employment relations board determines that a substantial controversy exists with respect to the 
application or interpretation of this chapter and the matter is of public or great general interest, the state employment relations 
board shall certify its final order directly to the court of appeals havi.r1g jurisdiction over the area in which the principal office 
of the public employer directly affected by the application or interpretation is located. The chairperson shall file with the clerk 
of the court a certified copy of the transcript of the proceedings before the state employment relations board pertaining to the 
final order. If upon hearing and consideration the court decides that the final order of the state employment relations board is 
unlawful or is not supported by substantial evidence on the record as a whole, the court shall reverse and vacate the final order 
or modify it and enter final judgment in accordance with the modification; otherwise, the court shall affin-n the final order. The 
notice of the final order of the state employment relations board to the interested parties shall contain a certification by the 
chairperson of the state employment relations board that the final order is of public or great general interest and that a certified 
transcript of the record of the proceedings before the state employment relations board had been filed with the clerk of the court 
as an appeal to the court. For the purposes of this division, the state employment relations board has standing to bring its final 
order properly before the court of appeals. 

(P) Except as otherwise specifically provided in this section, the state employment relations board is subject to Chapter 119. 
of the Revised Code, including the procedure for submission of proposed rules to the general assembly for legislative review 
under division (C) of section 119.03 of the Revised Code. 

CREDl'l‘(S) 
(2014 S 3, eff. 9-17-14; 2009 H 1, eff. 7-17-09; 2003 H 95, eff. 9-26-03; 1997 H 215, eff. 9-29-97; 1987 H 171, eff. 7-1-87; 

1985 H 201; 1983 S 133) 

Notes of Decisions (97) 
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KeyCite Yellow Flag - Negative Treatment 
Unconstitutional or Freemptzd Negxztve Treatrncnt Vacalzd by Mahoning Edn. Assn. ofDev. Disabilities v. State Emp. Relations Bit, Ohio, Oct. 23. 
2013 

Baldwin's Ohio Revised Code Annotated 
Title XLI. Labor and Industry 
Chapter 4117. Public Employees’ Collective Bargaining (Refs & Annos) 

Unfair Labor Practices 

R.C. § 4117.11 

4117.11 Unfair labor practices 

Currentness 

(A) It is an unfair labor practice for a public employer, its agents, or representatives to: 

(1) lnterfere with, restrain, or coerce employees in the exercise of the rights guaranteed in Chapter 4117. of the Revised Code 
or an employee organization in the selection of its representative for the purposes of collective bargaining or the adjustment 
of grievances; 

(2) lnifiate, create, dominate, or interfere with the formation or administration of any employee organization, or contribute 
financial or other support to it; except that a public employer may pemiit employees to confer with it during working hours 
without loss of time or pay, permit the exclusive representative to use the facilities of the public employer for membership or 
other meetings, or permit the exclusive representative to use the internal mail system or other internal communications system; 

(3) Discriminate in regard to hire or tenure of employment or any ten-r1 or condition of employment on the basis of the exercise 
of rights guaranteed by Chapter 4117. of the Revised Code. Nothing precludes any employer fiom making and enforcing an 
agreement pursuant to division (C) of section 4117.09 of the Revised Code. 

(4) Discharge or otherwise discriminate against an employee because he has filed charges or given testimony under Chapter 
4117. of the Revised Code; 

(5) Refuse to bargain collectively with the representative of his employees recognized as the exclusive representative or certified 
pursuant to Chapter 4117. of the Revised Code; 

(6) Establish a pnttem or practice of repeated failures to timely process grievances and requests for arbitration of grievances; 

(7) Lock out or otherwise prevent employees from performing their regularly assigned duties where an object thereof is to 
bring pressure on the employees or an employee organization to compromise or capitulate to the employer's terms regarding 
a labor relations dispute; 

(8) Cause or attempt to cause an employee organization, its agents, or representatives to violate division (B) of this section. 
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(B) It is an unfair labor practice for an employee organization, its agents, or representatives, or public employees to: 

(1) Restrain or coerce employees in the exercise of the rights guaranteed in Chapter 41 17. of the Revised Code. This division 
does not impair the right of an employee organization to prescribe its own rules with respect to the acquisition or retention of 
membership therein, or an employer in the selection of his representative for the purpose of collective brgairiing [sin] or the 
adjustment of grievances. 

(2) Cause or attempt to cause an employer to violate division (A) of this section; 

(3) Refuse to bargain collectively with a public employer if the employee organization is recognized as the exclusive 
representative or certified as the exclusive representative of public employees in a bargaining unit; 

(4) Call, institute, maintain, or conduct a boycott against any public employer, or picket any place of business of a public 
employer, on account of any jurisdictional work dispute; 

(5) Induce or encourage any individual employed by any person to engage in a strike in violation of Chapter 4117. of the Revised 
Code or refusal to handle goods or perform services; or threaten, coerce, or restrain any person where an object thereof is to force 
or require any public employee to cease dealing or doing business with any other person, or force or require a public employer 
to recognize for representation purposes an employee organization not certified by the state employment relations board; 

(6) Fail to fairly represent all public employees in abargaining unit; 

(7) Induce or encourage any individual in connection with a labor relations dispute to picket the residence or any place of private 
employment of any public official or representative of the public employer, 

(8) Engage in any picketing, striking, or other concerted refusal to work without giving written notice to the public employer 
and to the state employment relations board not less than ten days prior to the action. The notice shall state the date and time 
that the action will commence and, once the notice is given, the parties may extend it by the written agreement of both. 

(C) The determination by the board or any court that a public officer or employee has committed any of the acts prohibited 
by divisions (A) and (B) of this section shall not be made the basis of any charge for the removal from office or recall of the 
public officer or the suspension from or termination of employment of or disciplinary acts against an employee, nor shall the 
officer or employee be found subject to any suit for damages based on such a determination; however nothing in this division 
prevents any party to a collective bargaining agreement from seeking enforcement or damages for a violation thereof against 
the other party to the agreement. 

(D) As to jurisdictional work disputm, the board shall bear and determine the dispute unless, within ten days afier notice to the 
board by a party to the dispute that a dispute exists, the parties to the dispute submit to the board satisfactory evidence that they 
have adjusted, or agreed upon the method for the voluntary adjustment of, the dispute. 

A‘:-gpx HO 
WESTLAW © 2076 Thomson Reuters. No claim to original U.S. Govenmient Works. 2



4117.11 Unfair labor practices, OH ST § 4117.11 

CREI1IT(S) 
(1983 S 133, eff. 4»l-84) 

Notes of Decisions (872) 

RC. § 4117.11, OH ST§4ll7.ll 
Current through 2015 Files 1 lo 45 of the 131st General Assembly (2015-2016) and 2015 State Issues 1 and 2, 

End ufllucumcnt -KI“ 20l6ThonIsun Reuters. No claim In original US. Guvemmenl Works. 

Anpx. 51 
‘n‘fl§$TL.A‘N © 2016 Thomson Reuters. No claim to original US. Government Works. 3



4117.13 Judicial revlew; effects of flndings of board; procedures, OH ST § 4117.13 

Baldwin‘: Ohio Revised Code Annotated 
Title XLI. Labor and Industry 

Chapter 4117. Public Employees’ Collective Bargaining (Refs & Annos) 
Unfair labor Practices 

RC. § 4117.13 

4117.13 Judicial review; effects of findings of board; procedures 

Currentness 

(A) The state employment relations board or the complaining party may petition the court of common pleas for any county 
wherein an unfair labor practice occurs, or wherein any person charged with the commission of any unfair labor practice resides 
or transacts business, for the enforcement of the order and for appropriate temporary relief or restraining order. The board shall 
certify and file in the court a transcript of the entire record in the proceeding, including the pleadings and evidence upon which 
the order was entered and the findings and order of the board. When the board petitions the court, the complaining party may 
intervene in the case as a matter of right. Upon the filing, the court shall cause notice thereof to be served upon the person 
charged with committing the unfair labor practice and thereupon has jurisdiction of the proceeding and the question determined 
therein. The court may grant the temporary relief or restraining order it deems just and proper, and make and enter upon the 
pleadings, evidence, and proceedings set forth in the transcript a decree enforcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part the order of the board. 

(B) The findings of the board as to the facts, if supported by substantial evidence, on the record as a whole, are conclusive. 
If either party applies to the court for leave to adduce additional evidence and shows to the satisfaction of the court that the 
additional evidence is material and that there exist reasonable grounds for the failure to adduce the evidence in the hearing 
before the board, its member or agent, the court may order the board, its member, or agent to take the additional evidence, and 
make it a part of the transcript. The board may modify its findings as to the facts, or make new findings, by reason of additional 
evidence so taken and filed, and it shall file the modified or new findings, which, if supported by the evidence, are conclusive 
and shall file its recommendations, if any, for the modifying or setting aside of its original order. 

(C) The jurisdiction of the court is exclusive and its judgment and decree final, except that the same is subject to review on 
questions of law as in civil cases. 

(D) Any person aggrieved by any final order of the board granting or denying, in whole or in part, the relief sought may appeal 
to the court of common pleas of any county where the unfair labor practice in question was alleged to have been engaged in, or 
where the person resides or transacts business, by filing in the court a notice of appeal setting forth the order appealed from and 
the grounds of appeal. The court shall cause a copy of the notice to be served forthwith upon the board. Within ten days afier 
the court receives a notice of appeal, the board shall file in the court a transcript of the entire record in the proceeding, certified 
by the board, including the pleading and evidence upon which the order appealed from was entered. 

The court has exclusive jurisdiction to grant the temporary relief or restraining order it considers proper, and to make and enter 
a decree enforcing, modifying, and enforcing as so modified, or setting aside in whole or in part the order of the board The 
findings of the board as to the facts, if supported by substantial evidence on the record as a whole, are conclusive. 

Appx.—52—1 WESTLAW © 2016 Thomson Reuters. No claim to original U,-S. Gcvemmeni V\/orks.



4117.13 Judicial review; affects of findings of board; procedures, OH ST § 4117.13 

(E) The commencement of proceedings under division (A) or (D) of this section does not, unless specifically ordered by the 
court, operate as a stay of the board's order. 

(F) Courts of common pleas shall hear appeals under Chapter 4117. of the Revised Code expeditiously presented and where 
good cause is shown give precedence to them over all other civil matters except earlier matters of the same character. 

CREDIT(S) 
(1983 S 133, eff. 4—1-84) 

Notes of Decisions (275) 

RC. § 4117.13, OH ST § 4117.13 
Current through 2015 Files 1 to 45 of the 131st General Assembly (2015«2016) and 2015 State Issues 1 and 2. 
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KeyCiIe Yellow Flag — Negative Treatment 
Proposed Legislation 

United States Code Annotated 
Title 29, Labor 

Chapter 7. Labor-Management Relations (Refs 8: Annos) 
Subchapter II. National labor Relations (Refs & Annos) 

29 U.S.C.A. § 160 

§ 160. Prevention of unfair labor practices 

Currentness 

<Notes of Decisions for this section are displayed in two separate documents. Notes of Decisions for roman heads 
I through XI are contained in this document. For additional Notes of Decisions, see the second document for 29 
USCA § I60.> 

(a) Powers of Board generally 

The Board is empowered, as hereinafier provided, to prevent any person from engaging in any unfair labor practice (listed in 
section 158 of this title) affecting commerce. This power shall not be affected by any other means of adjustment or prevention 
that has been or may be established by agreement, law, or otherwise: Provided, That the Board is empowered by agreement 
with any agency of any State or Territory to cede to such agencyjurisdiction over any cases in any industry (other than mining. 
manufacturing, communications, and transportation except where predominantly local in character) even though such cases may 
involve labor disputes affecting commerce, unless the provision of the State or Territorial statute applicable to the determination 
of such cases by such agency is inconsistent with the corresponding provision of this subchapter or has received a construction 
inconsistent therewith. 

(h) Complaint and notice of hearing; answer; court rules of evidence inapplicable 

Whenever it is charged that any person has engaged in or is engaging in any such unfair labor practice, the Board, or any agent 
or agency designated by the Board for such purposes, shall have power to issue and cause to be sewed upon such person a 
complaint stating the charges in that respect, and containing a notice of hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not less than five days afler the serving of said complaint: Provided, 
That no complaint shall issue based upon any unfair labor practice occurring more than six months prior to the filing of the 
charge with the Board and the service of a copy thereof upon the person against whom such charge is made, unless the person 
aggrieved thereby was prevented from filing such charge by reason of service in the armed forces, in which event the six-month 
period shall be computed from the day of his discharge. Any such complaint may be amended by the member, agent, or agency 
conducting the hearing or the Board in its discretion at any time prior to the issuance of an order based thereon. The person so 
complained of shall have the right to file an answer to the original or amended complaint and to appear in person or othenivise 
and give testimony at the place and time fixed in the complaint. In the discretion of the member, agent, or agency conducting 
the hearing or the Board, any other person may be allowed to intervene in the said proceeding and to present testimony. Any 
such proceeding shall, so far as practicable, be conducted in accordance with the rules of evidence applicable in the district 
courts of the United States under the rules of civil procedure for the district courts of the United States, adopted by the Supreme 
Court of the United States pursuant to section 2072 of Title 28. 

Appx.—54— WESTLAW © 2016 Tliomson Reuters. No claim to original U 5. Government Works.



§160. Prevention of unfair labor practices, 29 USCA §160 

(c) Reduction of testimony to writing; findings and orders of Board 

The testimony taken by such member, agent, or agency or the Board shall be reduced to writing and filed with the Board. 
Thereafter, in its discretion, the Board upon notice may take furflter testimony or hear argument. If upon the preponderance of 
the testimony taken the Board shall be of the opinion that any person named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall state its findings of fact and shall issue and cause to be served on such 
person an order requiring such person to cease and desist from such unfair labor practice, and to take such affim1ative action 
including reinstatement of employees with or without back pay, as will effectuate the policies of this subchapter: Provided, 
That where an order directs reinstatement of an employee, back pay may be required of the employer or labor organization, 
as the case may be, responsible for the discrimination suffered by him: And providedfimher, That in deten-nining whether a 

complaint shall issue alleging a violation of subsection (a)(l) or (a)(2) of section 158 of this title, and in deciding such cases, 
the same regulations and rules of decision shall apply irrespective of whether or not the labor organization affected is affiliated 
with a labor organization national or international in scope. Such order may further require such person to make reports from 
time to time showing the extent to which it has complied with the order. If upon the preponderance of the testimony taken the 
Board shall not be of the opinion that the person named in the complaint has engaged in or is engaging in any such unfair labor 
practice, then the Board shall state its findings of fact and shall issue an order dismissing the said complaint. No order of the 
Board shall require the reinstatement of any individual as an employee who has been suspended or discharged, or the payment 
to him of any back pay, if such individual was suspended or discharged for cause. In case the evidence is presented before a 
member of the Board, or before an administrative law judge or judges thereof, such member, or such judge or judges as the case 
may he, shall issue and cause to be served on the parties to the proceeding a proposed report, together with a recommended 
order, which shall be filed with the Board, and if no exceptions are filed within twenty days afier service thereof upon such 
parties, or within such further period as the Board may authorize, such recommended order shall become the order of the Board 
and become effective as therein prescribed. 

(d) Modification of findings or orders prior to filing record in court 

Until the record in a case shall have been filed in a court, as hereinaiier provided, the Board may at any time upon reasonable 
notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any finding or order made or issued 
byit 

(e) Petition to court for enforcement of order; proceedings; review of judgment 

The Board shall have power to petition any court of appeals of the United States, or if all the courts of appeals to which 
application may be made are in vacation, any district court of the United States, within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person resides or transacls business, for the enforcement 
of such order and for appropriate temporary relief or restraining order, and shall file in the court the record in the proceedings, 
as provided in section 2112 of Title 28. Upon the filing of such petition, the court shall cause notice thereof to he sewed upon 
such person, and thereupon shall have jurisdiction of the proceeding and of the question detennined therein, and shall have 
power to grant such temporary relief or restraining order as it deems just and proper, and to make and enter a decree enforcing, 
modifying and enforcing as so modified, or setting aside in whole or in part the order of the Board. No objection that has not 
been urged before the Board, its member, agent, or agency, shall be considered by the court, unless the failure or neglect to urge 
such objection shall be excused because of extraordinary circumstances. The findings of the Board with respect to questions of 
fact if supported by substantial evidence on the record considered as a whole shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence and shall show to the satisfaction of the court that such additional evidence 
is material and that there were reasonable grounds for the failure to adduce such evidence in the hearing before the Board, 
its member, agent, or agency, the court may order such additional evidence to be taken before the Board, its member, agent, 
or agency, and to be made a part of the record The Board may modify its findings as to the facts, or make new findings by 
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reason of additional evidence so taken and filed, and it shall file such modified or new findings, which findings with respect 
to questions of fact if supported by substantial evidence on the record considered as a whole shall be conclusive, and shall file 
its recommendations, if any, for the modification or setting aside of its original order. Upon the filing of the record with it the 
jurisdiction of the court shall be exclusive and its judgment and decree shall be final, except that the same shall be subject to 
review by the appropriate United States court of appeals if application was made to the district court as hereinabove provided, 
and by the Supreme Court of the United States upon writ of certiorari or certification as provided in section l254 of Title 28. 

(0 Review of final order of Board on petition to court 

Any person aggrieved by a final order of the Board granting or denying in whole or i.ri part the relief sought may obtain a review 
of such order in any United States court of appeals in the circuit wherein the unfair labor practice in question was alleged to 
have been engaged in or wherein such person resides or transacts business, or in the United States Court of Appeals for the 
District of Columbia, by filing in such a court a written petition praying that the order of the Board be modified or set aside. A 
copy of such petition shall be forthwith transruitted by the clerk of the court to the Board, and thereupon the aggrieved party 
shall file in the court the record in the proceeding, certified by the Board, as provided in section 2112 of Title 28. Upon the 
filing of such petition, the court shall proceed in the same manner as in the ease of an application by the Board under subsection 
(e) of this section, and shall have the same jurisdiction to grant to the Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and enter a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board; the findings of the Board with respect to questions of fact if supported 
by substantial evidence on the record considered as a whole shall in like manner be conclusive. 

(g) Institution of court proceedings as stay of Board's order 

The commencement of proceedings under subsection (c) or (1) of this section shall not, unless specifically ordered by the court, 
operate as a stay of the Board's order. 

(h) Jurisdiction of courts unaffected by limitations prescribed i.n chapter 6 of this title 

When granting appropriate temporary relief or a restraining order, or making and entering a decree enforcing, modifying, and 
enforcing as so modified or setting aside in whole or in part an order of the Board, as provided in this section, the jurisdiction 
of courts sitting in equity shall not be limited by chapter 6 of this title. 

(i) Repealed. l’ub.L. 98-620, Title IV, § 402(3l), Nov. 8, 1984, 98 Stat. 3360 

(j) Injunctions 

The Board shall have power, upon issuance of a complaint as provided in subsection (b) of this section charging that any 
person has engaged in or is engaging in an unfair labor practice, to petition any United States district court, within any district 
wherein the unfair labor practice in question is alleged to have occru-red or wherein such person resides or transacts business, 
for appropriate temporary relief or restraining order. Upon the filing of any such petition the court shall cause notice thereof 
to be served upon such person, and thereupon shall have jurisdiction to grant to the Board such temporary relief or restraining 
order as it deems just and proper. 

(k) Hearings on jurisdictional strikes 
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Whenever it is charged that any person has engaged in an unfair labor practice within the meaning of paragraph (4)(D) of 
section 1580:») of this title, the Board is empowered and directed to hear and determine the dispute out of which such unfair 
labor practice shall have arisen, unless, within ten days afier notice that such charge has been filed, the parties to such dispute 
submit to the Board satisfactory evidence that they have adjusted, or agreed upon methods for the voluntary adjustment of, the 
dispute. Upon compliance by the parties to the dispute with the decision of the Board or upon such voluntary adjustment of 
the dispute, such charge shall be dismissed. 

(l) Boycotts and strikes to force recognition of uncertified labor organizations; injunctions; notice; service of process 

Whenever it is charged that any person has engaged in an unfair labor practice within the meaning of paragraph (4)(A), (B), or 
(C) of section l58(b) of this title, or section l58(e) of this title or section l58(b)(7) of this title, the preliminary investigation of 
such charge shall be made forthwith and given priority over all other cases except cases of like character in the office where it 
is filed or to which it is referred. If; afier such investigation, the officer or regional attorney to whom the matter may be referred 
has reasonable cause to believe such charge is true and that a complaint should issue, he shall, on behalf of the Board, petition 
any United States district court within any district where the unfair labor practice in question has occurred, is alleged to have 
occurred, or wherein such person resides or transacts business, for appropriate injunctive relief pending the final adjudication 
of the Board with respect to such matter. Upon the filing of any such petition the district court shall have jurisdiction to grant 
such injunctive relief or temporary restraining order as it deems just and proper, notwithstanding any other provision of law: 
Provided further, That no temporary restraining order shall be issued without notice unless a petition alleges that substantial 
and irreparable injury to the charging party will be unavoidable and such temporary restraining order shall be effective for no 
longer than five days and will become void at the expiration of such period: Provided further, That such officer or regional 
attorney shall not apply for any restraining order under section l58(b)(7) of this title if a charge against the employer under 
section l58(a)(2) of this title has been filed and afler the preliminary investigation, he has reasonable cause to believe that such 
charge is true and that a complaint should issue. Upon filing of any such petition the courts shall cause notice thereof to be 
served upon any person involved in the charge and such person, including the charging party, shall be given an opportunity to 
appear by counsel and present any relevant testimony: Provided further, That for the purposes of this subsection district courts 
shall be deemed to have jurisdiction of a labor organimtion (1) in the district in which such organization maintains its principal 
office, or (2) in any district in which its duly authorized officers or agents are engaged in promoting or protecting the interests of 
employee members. The service of legal process upon such officer or agent shall constitute service upon the labor organization 
and make such organization a party to the suit. In situations where such relief is appropriate the procedure specified herein shall 
apply to charges with respect to section l58(b)(4)(D) of this title. 

(in) Priority of cases 

Whenever it is charged that any person has engaged in an unfair labor practice within the meaning of subsection (a)(3) or (b) 
(2) of section 158 of this title, such charge shall be given priority over all other cases except cases of like character in the office 
where it is filed or to which it is referred and cases given priority under subsection (l) of this section. 
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