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INTEREST OF AMICUS CURIAE
The Ohio Public Employer Labor Relations Association (“OHPELRA”) is Ohio’s largest

organization of human resources and labor relations professionals representing public sector
employers. OHPELRA’s more than 400 individual members come from every aspect of public
service, including state agencies, cities, counties, townships, state colleges and universities, and
other special districts and units of local government, including regional transit authorities.
OHPELRA submits this amicus brief in support of appellant Greater Dayton Regional Transit
Authority (“GDRTA”) because of the substantial effect that the decision of the Tenth District
Court of Appeals will have on the rights of public sector employers, employees, and unions across

the state of Ohio.

STATEMENT OF FACTS

OHPELRA adopts the Statement of Facts as set forth in GDRTA’s merits brief.

PROPOSITIONS OF LAW

Proposition of Law II: R.C. 4117.13(D)’s Phrase “Transacts Business” Is Not Ambiguous
And Must Be Given Its Common, Everyday Meaning.

ARGUMENT
Section 4117.13(D) of the Ohio Revised Code provides that persons aggrieved by a final

order of the State Employment Relations Board (“SERB”) in an unfair labor practice proceeding
have the right to seek review of the order in the courts of common pleas for the county in which
the alleged unfair labor practice occurred, the county in which the person resides, or the county in
which the person transacts business. The Tenth District Court of Appeals misapplied four federal
cases to create a categorical rule that a person only “transacts business” under R.C. 4117.13(D) in

a county in which it maintains a physical presence. The Tenth District’s holding fails to honor the



General Assembly’s intent, as demonstrated by the general context of Title 41 of the Revised Code,
to permit a relatively broad array of fora for appeals of SERB unfair labor practice rulings. As a
result, the Tenth District substantially curbed the legislatively-granted appeal rights of public
employers, public employees, and unions. This Court should therefore reverse the decision of the
Tenth District.

If this Court affirms the Tenth District’s holding that R.C. 4117.13(D)’s “transacts
business” requires a physical presence or the maintenance of employees in a county, it should also
recognize that such a limitation should exist only within the context of a venue-limiting scheme.
To that end, this Court should clarify its ruling in South Community, Inc. v. SERB, 38 Ohio St.3d
224, 527 N.E.2d 864 (1988), and hold that the geographic restrictions set forth in R.C. 4117.13(D)
are properly understood not as jurisdictional, but as venue-limiting.

L The Tenth District’s Decision Should Be Reversed Because Its Construction of R.C.

4117.13(D) Strips Public Employers and Employees of Rights Granted To Them By
the General Assembly.

The Tenth District relied on four federal cases interpreting Section 160(f) of the National
Labor Relations Act (“NLRA”)—the venue provision for administrative appeals—to the exclusion
of all other forms of interpretive guidance to reach its conclusion that persons “transact business”
in a county under R.C. 4117.13(D) only if they maintain a physical presence in the county. In
doing so, the Tenth District interpreted the statute inconsistently with other, similar Ohio labor
statutes. Furthermore, the Tenth District unilaterally stripped public employers, public employees,
and their unions of rights granted them by the General Assembly.! Accordingly, the Tenth

District’s construction of the statute is fatally flawed and should be reversed by this Court.

! This brief assumes for the sake of argument that the Tenth District had the right to interpret the
statute at all. OHPELRA agrees with GDRTA that R.C. 4117.13(D) is not ambiguous for the
reasons detailed in Appellant’s brief and joins that argument.
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A. The Tenth District’s Construction of R.C. 4117.13(D) Fails to Account for
Decisions Made by the Legislature to Permit a Broader Array of Fora for
Appeals of SERB Orders.

This Court has repeatedly held that, when construing a statute, any construction that
renders a provision superfluous, meaningless, or inoperative should be avoided. Risner v. Ohio
Dept. of Natural Resources, 144 Ohio St.3d 278, 2015-Ohio-3731, 42 N.E.2d 718, ] 17. In other
words, it is the duty of a court “to give effect to the words used, not to delete words used or to
insert words not used.” Cleveland Elec. llluminating Co. v. City of Cleveland, 37 Ohio St.3d 50,
524 N.E.2d 441(1988), paragraph three of the syllabus. To provide clarity when similar, yet not
identical, terms are used in different places in a statute, this Court has noted that it is helpful to
compare and contrast language from different sections of the code dealing with the same or similar
concepts. See Campbell v. Burton, 92 Ohio St.3d 336, 342, 750 N.E.2d 539 (2001).

Comparing R.C. 4117.13(D) to other provisions of Title 41 of the Ohio Revised Code that
govern the filing of various actions in the courts of common pleas, it is clear that the legislature
intended R.C. 4117.13(D) to operate more broadly than the Tenth District’s decision would allow.
R.C. 4117.13(D) provides that a person aggrieved by an order of the Board may file an appeal in
the common pleas court of “any county where the unfair labor practice in question was alleged to
have been engaged in, or where the person resides or transacts business.”

Had the General Assembly intended the Tenth District’s restrictive construction of
“transacts business,” it would not have devised different language to describe the same concept
when enacting the appeal provisions in the unemployment compensation statute. R.C. 4141.282(B)

provides:

(B) WHERE TO FILE THE APPEAL



An appellant shall file the appeal with the court of common pleas of the county

where the appellant, if an employee, is a resident or was last employed, or, if an

employer, is a resident or has a principal place of business in this state.

R.C.4141.282(B). Likewise, the statute governing appeals of unemployment compensation claims
arising from labor disputes demonstrates more restrictive language as well:

(1) If the operations of an employer involved in a labor dispute are located in only

one county, then appeal of the commission’s decision under Division (D) of this

section shall be taken to the court of common pleas where the employer’s

operations are located.

(2) If the operations of an employer involved in a labor dispute are located in more

than one county, then appeal of the commission’s decision under Division (D) of

this section shall be taken to the court of common pleas where the largest number

of the claimants worked for the employer.

R.C. 4141.283(E). These provisions tie the appropriate venue for an appeal to the counties where
the employer’s operations are located and/or where the claimants worked for the employer—i.e.,
to counties where the employer maintained a physical location or employees.

If the General Assembly intended “transacts business” to have the meaning the Tenth
District assigned to it, the legislature would have used the phrase in Chapter 4141 in lieu of the
more verbose language employed there to convey the same limitations. The General Assembly’s
choice not to use “transacts business” in Chapter 4141 is a clear sign that it did not contemplate
the restrictive meaning the Tenth District would assign to the phrase. The Tenth District therefore
erred when it held that R.C. 4117.13(D)’s “transacts business™ includes a strict physical presence

requirement.

B. Affirmation of the Tenth District’s Definition Would Dramatically Curb
Public Employers’ and Employees’ Appeal Rights.

The Tenth District’s decision is also problematic due to the immense practical

consequences its definition of “transacts business” will have on Ohio’s 2,739 public employers



and 294,909 public employees.® See SERB, Annual Report 2015, at 9, available at
htip://www.serb.state.oh.us/sections/research/reports/2015_Annual_Report%20Finalpdf  (last
accessed Feb. 24,2016). A number of state and regional public employers transact business (in the
ordinary sense of that phrase) in counties in which they do not maintain physical locations; thus,
affirmation of the Tenth District’s narrow construction of “transacts business” would strip those
employers, as well as public employees and the unions that represent them, of rights granted them
by the General Assembly. See SERB v. Akron City School Dist. Bd. of Edn., 83 Ohio App.3d 719,
615 N.E.2d 711 (10th Dist. 1992) (making clear that a party aggriecved by a SERB ruling may
transact business in more than one Ohio county under R.C. 4117.13(D)).

To consider what public employers, public employees, and their unions might lose under
the Tenth District’s interpretation of R.C. 4117.13(D), this Court need only consider some of the
reasons why an employer may prefer to file an appeal in Franklin County as opposed to
Montgomery County. Foremost, Franklin County is an attractive venue for any public collective
bargaining dispute because of the high volume of cases arising under Chapter 4117 that are decided

in Franklin County.® By hearing more collective bargaining cases, Franklin County courts have

2 The consequences of the Court’s decision will not be limited to public employers and employees.
The phrase “transacts business” appears in a similar context in the statute governing appeals of
final orders of the Ohio Civil Rights Commission. See R.C. 4112.06(A). Any endorsement of the
definition of “transacts business” this Court makes will almost certainly govern the determination
of any similar question regarding the rights of parties to a proceeding arising from an OCRC order
as well.

3 A Westlaw search for cases citing R.C. 4117.11, the section of the code that defines unfair labor
practices, shows that the Tenth District has adjudicated 61 such cases versus only ten such cases
adjudicated in the Second District. This result is only logical given the high concentration of public
sector employees in Franklin County. As of June 2015, Franklin County had 99,695 total public
sector employees (48,619 working in local government and 51,076 working in state government),
which is the most public sector employees in any Ohio county. This is over 22,000 more public
sector employees than Cuyahoga County, which has 77,431 public employees, the second highest
total in the state. Franklin County has more than 73,000 more public sector employees than



had the opportunity to gain greater familiarity with the operative rules and common fact issues,
thus allowing for more efficient, smoother resolution of disputes. This has long been recognized
as a special virtue in the world of administrative appeals. See Venue for Judicial Review of
Administrative Actions: A New Approach, 93 Harv. L. Rev. 1735, 1751 (1980) (unsigned note)
(“The circuit best able to review a proceeding knowledgeably and expeditiously is one that has
handled prior proceedings involving basically the same factual record.”).

Additionally, Franklin County may often be a more convenient forum for a party’s appeal
than another county would be.* To begin, SERB itself, which is a necessary party to any proceeding
arising under R.C. 4117.13(D), is located in Columbus, as is the office of its counsel, the Ohio
Attorney General. Additionally, reviewing courts adjudicate proceedings arising under R.C.
4117.13(D) on the basis of the administrative record. Accordingly, witness inconvenience is not a
compelling reason to refuse jurisdiction in SERB appeals. Similar considerations are common to
most administrative appeals at both the state and federal levels, which no doubt explains the
presence of the United States Court of Appeals for the D.C. Circuit as an outlet for NLRB appeals
in 29 U.S.C. 160(f), which appellees have consistently argued is R.C. 4117.13(D)’s federal

counterpart.

Montgomery County, which has a total of 26,633 public employees. See U.S. Dep’t of Lab., 2015
Second Quarter Quarterly Census of Employment and Wages, Local Government, available at
http://www.bls.gov/cew/apps/table_maker/v4/table _maker.htm#type=2&st=39&year=2015&qtr
=2&own=3&ind=10&supp=0 (last accessed Feb. 24, 2016); U.S. Dep’t of Lab., 2015 Second
Quarter Quarterly Census of Employment and Wages, State Government, available at
http://www.bls.gov/cew/apps/table_maker/v4/table_maker.htm#type=2&st=39&year=2015&qtr
=2&own=2&ind=10&supp=0 (last accessed Feb. 24, 2016).

4 For example, in this particular case, counsel for GDRTA is located in Columbus, and counsel
for the Amalgamated Transit Union (“ATU”) are located in Toledo and Pittsburgh, both of
which are closer to Columbus than to Dayton.



In pointing out some of the reasons any public sector litigant might choose to file its appeal
in Franklin County, OHPELRA does not advocate for the de Jacto creation of a specialized court
in Franklin County. OHPELRA only seeks to point out the well-established venue considerations
that guide a party’s choice of venue from among fora where venue is proper, as Franklin County
is for GDRTA in the present case. Affirmation of the Tenth District’s interpretation of R.C.
4117.13(D) will take this decision out of the hands of many public employers and employees,
increasing litigation costs and complications with no discernable benefit for any party to the
litigation. In light of the compelling legal and policy considerations weighing against the Tenth
District’s narrow construction of R.C. 4117.13(D), this Court should reverse the lower court’s
decision and allow the appeal to proceed.

1L This Court Should Hold That the Tenth District’s Narrow Construction of R.C.
4117.13(D) Applies Only to Limit Venue.

Alternatively, if this Court chooses to endorse the Tenth District’s construction of
“transacts business” and require a physical presence or the maintenance of employees within a
county, then that restriction should limit venue but not subject-matter jurisdiction. This measure
would not only reflect the similar federal scheme found in § 160(f) of the NLRA but also more
accurately apply the text of R.C. 4117.13(D) within the confines of this Court’s venue
jurisprudence.

As the Tenth District recognized, federal case law has held that § 160(f) of the NLRA
relates to venue and not jurisdiction. Bremtwood at Hobart v. N.L.R.B., 675 F.3d 999, 1002 (6th
Cir.2012) (“The requirements of § 160(e) and (f) go to venue, not subject-matter jurisdiction.”). In
Brentwood, the Sixth Circuit specifically noted that the “resides or transacts business” provision
in the federal statute, along with the option to litigate in the D.C. Circuit, exists for the sake of

convenience—to “ensure that the company will not be forced to defend an action in a faraway



circuit.” Jd. Additionally, the Sixth Circuit collected a number of decisions of the United States
Supreme Court that arose under other statutes to demonstrate that the litigation-channeling
provisions limit venue only, not jurisdiction. 7d. at 1002-1003.

Disregarding this precedent, the Tenth District cited cases establishing courts’
jurisdiction—but not venue—under other Ohio statutes that identify the common pleas courts in
which actions can be filed. (Appx. at 13-15, § 34-40). But the Tenth District’s decision ignored
the structure and text of R.C. 4117.13(D) as well as this Court’s decision in South Community, 38
Ohio St.3d 224, 527 N.E.2d 864. The South Community court noted:

[R.C. 4117.13(D)] sets forth the specific procedure to be followed and states that
the jurisdiction for such appeal is in “the court of common pleas of any county
where the unfair labor practice in question was alleged to have been engaged in, or
where the person resides or transacts business * * * This latter section also sets
Jorth the review authority of the court of common pleas.

(Emphasis added.) Id. at 227.

The South Community court therefore intertwined R.C. 4117.13(D)’s geographic limitation
in the first paragraph with the specific jurisdictional grant in the second paragraph. But further
examination of the statutory text and this Court’s South Community decision demonstrates the
different purposes served by R.C. 4117.13(D)’s two separate paragraphs:

(D) Any person aggrieved by any final order of the board granting or denying, in
whole or in part, the relief sought may appeal to the court of common pleas of any
county where the unfair labor practice in question was alleged to have been engaged
in, or where the person resides or transacts business, by filing in the court a notice
of appeal setting forth the order appealed from and the grounds of appeal. The court
shall cause a copy of the notice to be served forthwith upon the board. Within ten
days after the court receives a notice of appeal, the board shall file in the court a
transcript of the entire record in the proceeding, certified by the board, including
the pleading and evidence upon which the order appealed from was entered.

The court has exclusive jurisdiction fo grant the temporary relief or restraining
order it considers proper, and to make and enter a decree enforcing, modifying,
and enforcing as so modified, or setting aside in whole or in part the order of the
board. The findings of the board as to the facts, if supported by substantial evidence
on the record as a whole, are conclusive.

8



(Emphasis added.) R.C. 4117.13(D). The first paragraph of the statute—which contains the
geographic limitation—does not discuss jurisdiction. Conversely, R.C. 4117.13(D)’s second
paragraph does not contain a geographic limitation but does grant exclusive jurisdiction to the
common pleas court to enforce, modify, or set aside an order of SERB—this is what the South
Community court described as “set[ting] forth the review authority of the court of common pleas.”
South Community, 38 Ohio St.3d at 227-228, 527 N.E.2d 864. Indeed, the South Community Court
quoted R.C. 4117.13(D)’s second paragraph and explicitly stated that it is this paragraph that
“grants [the court of common pleas] broad jurisdiction” to make final determinations in unfair
labor practice appeals. /d.

Other than the Court’s stray reference to geographic jurisdiction, its discussion of R.C.
4117.13(D) comports precisely with the Brentwood court’s summary of the treatment of § 160(f)
and similar federal statutes. See also Landgrafv. USI Film Prods., 511 U.S. 244, 274, 114 S.Ct.
1483, 128 L.Ed.2d 229 (1994) (“[JJurisdictional statutes ‘speak to the power of the court rather
than to the rights or obligations of the parties,” ” quoting Republic Nat. Bank of Miami v. United
States, 506 U.S. 80, 100, S.Ct. 554, 121 L. Ed.2d 474 (1992)). With regard to jurisdiction, the
second paragraph of R.C. 4117.13(D) was concerned with granting the common pleas court the
exclusive jurisdiction to hear and decide the case. The geographic limitations in the statute’s first
paragraph, which were taken directly from the federal statute, speak to venue—just as the federal
statute’s provisions did at the time of R.C. Chapter 4117’s enactment.’ See Davian Eng., Inc. v.

NLRB, 718 F.2d 102, 103 (4th Cir.1983) (“Without attempting to define the minimum level of

° OHPELRA notes that, in its decision, the Tenth District seemed to be in accord with the trial
court’s emphasis on the state of federal law at the time of the Ohio statute’s enactment. (Appx. at
8,9 20) (“The court noted that the legislature had to be aware of the federal law interpretation of
the identical federal provision when it enacted the Ohio version.”).

9



activity necessary to satisfy this prong of § 160(f) venue requirements, we hold that Davlan does
not ‘transact business’ in this circuit.” (Emphasis added.)); NLRB v. Wilder Mfg. Co., 454 F.2d
995, 998, fn.12 (D.C. Cir.1972) (“Judicial decisions have made clear that all intermediate federal
courts have jurisdiction to review and enforce orders of the NLRB and that 29 U.S.C. §§ 160(e),
(D), in designating particular forums for given cases, are concerned only with venue.”). Thus, if
this Court adopts the Tenth District’ physical presence requirement, OHPELRA requests that the
Court clarify its holding in South Community to distinguish between R.C. 4117. 13(D)’s first
paragraph, which concerns venue, and its second paragraph, which concerns jurisdiction.

The Tenth District’s narrow physical presence requirement is not only more consistent with
a venue-limiting scheme, but its application in a jurisdictional context generates overly harsh and
unwarranted consequences. This is especially so given that under the venue-focused federal cases,
the purpose of the physical presence requirement for § 160(f)’s “transacts business” is to “ensure
that the company will not be forced to defend an action in a faraway circuit.” Brentwood, 675 F.3d
at 1002. But this Court has held that being forced to ‘defend an action in a faraway county’ is not
compelling in actions between parties within the State of Ohio. State ex rel. Smith v. Cuyahoga
Cty. Ct. of Common Pleas, 106 Ohio St.3d 151, 2005-Ohio-4103, 832 N.E.2d 1206, 9 15. Thus,
this Court has declined to apply the doctrine of forum non conveniens on an intrastate basis, noting
comments to a prior version of Civil Rule 3 that “ ‘#ransfer of a case from one proper venue to
another proper venue within the state for means of convenience is unnecessary in a geographically
small state such as Ohio. . . " ” (Emphasis sic.) Jd, quoting Chambers v. Merrell-Dow
Pharmaceuticals, Inc., 35 Ohio St.3d 123, 131, 519 N.E.2d 370 (1988).

As this Court made clear in Smith and Chambers, safeguarding the geographic convenience

of the parties is simply not necessary in intrastate litigation; therefore, the federal physical presence

10



requirement is not necessary either. It would be overly harsh to restrict the appeal rights of public
employers and employees in service of a convenience interest that simply does not exist as a
practical matter. As such, if this Court decides to adopt the narrow interpretation of “transacts
business” set forth in the Tenth District’s decision, OHPELRA respectfully requests that this Court
clarify its decision in South Community to emphasize that the geographic limitation in R.C.
4117.13(D) applies to proper venue, thereby bringing interpretation of the statute in line with this
Court’s jurisprudence and federal jurisprudence construing § 160 (f) of the NLRA.
CONCLUSION

For the foregoing reasons, amicus curiae the Ohio Public Employer Labor Relations
Association respectfully requests that this Court reverse the decision of the Tenth District Court
of Appeals and hold that R.C. 4117.13(D) is not ambiguous. In the alternative, OHPELRA
respectfully requests that this Court clarify its decision in South Community and hold that the

geographic limitation in R.C. 4117.13(D)’s first paragraph applies to venue only.
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

Greater Dayton Regional Transit
Authority,

Appellant-Appellant, . No. 14AP-876
: (C.P.C. No. 14CV0006408)

V.
(REGULAR CALENDAR)

State Employment Relations Board et al., ‘

Appellees-Appellees.

DECISION

Rendered on May 28, 2015

Baker & Hostetler LLP, Ronald G. Linville, Jennifer E.
Edwards and Jeremiah L. Hart, for appellant.

Mike DeWine, Attorney General, Lisa M. Critser and
Jonathan R. Khouri, for appellee State Employment Relations
Board.

Kalniz, Iorio & Feldstein, Co., L.P.A., Christine A. Reardon;
Jubelirer, Pass & Intrieri, PC, and Joseph S. Pass, for appellee
Amalgamated Transit Union, Local 1385, _

APPEAL from the Franklin County Court of Common Pleas

PER CURIAM.

{11} Greater Dayton Regional Transit Authority ("GDRTA"), appellant, appeals
from a judgment of the Franklin County Court of Common Pleas in which the trial court
dismissed GDRTA's appeal of a decision issued by the State Employment Relations Board
("SERB"), appellee.

{2} GDRTA is a mass-transit provider headquartered in Montgomery County,
Ohio. GDRTA operators and maintenance employees are members of the Amalgamated
Transit Union Local 1385 ("union"), appellee. On April 24 and May 3, 2014, the union
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filed with SERB unfair labor practices charges against GDRTA based upon acts occurring
in Montgomery County.

{13} SERB issued a complaint and notice of hearing after determining that
probable cause existed to believe that GDRTA committed or was committing unfair labor
practices. On December 5, 2013, SERB held a hearing. On April 3, 2014, a SERB
administrative law judge issued a recommendation that SERB find GDRTA violated R.C.
4117.11(A)(1), (5), and (6). On June 5, 2014, SERB adopted the recommendation.

{44} On June 19, 2014, GDRTA appealed SERB's order to the Franklin County
Court of Common Pleas. SERB and the union filed motions to dismiss arguing that the
common pleas court lacked subject-matter jurisdiction because GDRTA failed to file its
appeal in a county in which it "transacts business," as required by R.C. 4117.13(D).
GDRTA countered that it "transacts business" in Franklin County because it has contracts
with entities in Franklin County, it has employees who travel to Franklin County to
conduct business, and its employees frequently telephone, fax, and email entities located
in Franklin County.

{5} OnSeptember 28, 2014, the common pleas court filed a decision dismissing
GDRTA's appeal for lack of subject-matter jurisdiction. The court found that the term
"transacts business" was ambiguous because it did not indicate whether "transacts
business" meant any business, the majority of its business, business related to its main
purpose, or business related only to the alleged unfair labor practice. The court found
federal cases interpreting 29 U.S.C. 160(f) ("§160(f)"), the National Labor Relations Act
("NLRA"), after which R.C. 4117.13(D) is modeled, to be persuasive. Relying upon several
federal court cases, the trial court concluded that it did not have jurisdiction over the
matter because GDRTA had no physical facilities or employees located in Franklin
County. The court suggested that GDRTA file a motion to transfer venue to Montgomery
County, which GDRTA subsequently did on September 19, 2014.

{6} On October 1, 2014, the trial court issued a decision and final appealable
order and entry. The trial court granted SERB's motion to dismiss. The court also denied
GDRTA's motion to transfer venue to Montgomery County, finding that the requirements
in R.C. 4117.13(D) are jurisdictional and not subject to a transfer of venue. GDRTA
appeals the judgment of the trial court, asserting the following assignments of error:
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1. The lower court erred by holding that R.C. 4117.13(D) did
not give it subject matter jurisdiction over Greater Dayton
Regional Transit's ("GDRTA") administrative appeal.

2. The lower court erred by holding that GDRTA does not
transact business in Franklin County, Ohio for purposes of
R.C. 4117.13(D).

3. The lower court erred by failing to interpret R.C.
4117.13(D)'s phrase "transacts business" according to its
common and everyday meaning.

4. The lower court erred by holding that the phrase "transacts
business" as used in R.C. 4117.13(D) is ambiguous.

- 5.The lower court erred by deferring to federal court decisions

interpreting the National Labor Relations Act to give meaning
to R.C. 4117.13(D)'s phrase "transacts business."

6. The lower court erred by reading the modifier "main" into
R.C. 4117.13(D)'s phrase "transacts business."

7. The lower court erred by denying GDRTA's Motion to
Transfer Venue.

8. The lower court erred by refusing to rely on federal law to
inform its venue ruling after deferring to federal law to inform
its subject matter jurisdiction ruling.

used in R.C. 4117.13(D), which provides:

Any person aggrieved by any final order of the board granting
or denying, in whole or in part, the relief sought may appeal to
the court of common pleas of any county where the unfair
labor practice in question was alleged to have been engaged
in, or where the person resides or transacts business, by filing
in the court a notice of appeal setting forth the order appealed
from and the grounds of appeal.

(Emphasis added.)

{7} We will address GDRTA's first, second, third, fourth, fifth, and sixth
assignments of error together, as they are related. All of these assignments of error
generally assert that the common pleas court erred in construing "transacts business" as

{§ 8} Statutory interpretation is a question of law that we review de novo. State v.

Banks, 1oth Dist. No. 11AP-69, 2011-Ohio-4252, 1 13. The paramount goal of statutory
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construction is to ascertain and give effect to the legislature's intent in enacting the
statute. Yonkings v. Wilkinson, 86 Ohio St.3d 225, 227 (1999). In so doing, the court
must first look to the plain language of the statute and the purpose to be accomplished.
State ex rel. Pennington v. Gundler, 75 Ohio St.3d 171, 173 (1996). Words used in a statute
must be accorded their usual, normal, and customary meaning. Id., citing R.C. 1.42. If
the words in a statute are " 'free from ambiguity and doubt, and express plainly, clearly
and distinctly, the sense of the law-making body, there is no occasion to resort to other
means of interpretation.' " State v. Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, 1 12,
quoting Slingluff v. Weaver, 66 Ohio St. 621 (1902), paragraph two of the syllabus. "An
unambiguous statute is to be applied, not interpreted." Sears v. Weimer, 143 Ohio St. 312
(1944), paragraph five of the syllabus.

{9 " It is only where the words of a statute are ambiguous, uncertain in
meaning, or conflicting that a court has the right to interpret a statute.' " In re Adoption
of Baby Boy Brooks, 136 Ohio App.3d 824, 829 (10th Dist.2000), quoting State ex rel.
Burrows v. Indus. Comm., 78 Ohio St.3d 78, 81 (1997). "Ambiguity in a statute exists
only if its language is susceptible of more than one reasonable interpretation.” Id., citing
State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio St.3d 508, 513 (1996). When construing
an ambiguous statute, the court may consider a number of factors, including legislative
history, the circumstances under which the statute was enacted, and the administrative
construction of the statute. R.C. 1.49; Family Medicine Found., Inc. v. Bright, 96 Ohio
St.3d 183, 2002-0Ohio-4034, 1 9.

{10} Words in a statute that have acquired a technical or particular meaning,
whether by legislative definition or otherwise, must be construed accordingly. R.C. 1.42.
See Montgomery Cty. Bd. of Commrs. v. Pub. Util. Comm., 28 Ohio St.3d 171, 175 (1986)
(noting that definitions provided by the General Assembly are to be given great deference
in deciding the scope of particular terms). Courts have no authority under any rule of
statutory construction to add to, enlarge, supply, expand, extend or improve the
provisions of the statute to meet a situation not provided for. State ex rel. Foster v. Evatt,
144 Ohio St. 65 (1944), paragraphs seven and eight of the syllabus. We must assume that
any statutory language the legislature could have included but did not was intentional.
State ex rel. Gen. Elec. Supply Co. v. Jordano Elec. Co., Inc., 53 Ohio St.3d 66, 71 (1990)
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(declining to read into the statute an intent that the General Assembly could easily have
made explicit had it chosen to do so). _

{§ 11} In the present case, GDRTA first argues that the trial court failed to afford
the phrase "transacts business" in R.C. 4117.13(D), its common and everyday meaning.
GDRTA asserts that to ascertain the common and everyday meaning of an undefined
statutory term, courts have used dictionaries, and this court and the Supreme Court of
Ohio have before accorded the words "transact" and "business" their common, everyday
meanings using dictionary definitions. GDRTA cites Kentucky Oaks Mall v. Mitchell's
Formal Wear, Inc., 53 Ohio St.3d 73, 75 (1990), for the proposition that the plain and
common dictionary definition of "transact," as used in R.C. 2307.382(A)(1), includes the
carrying on or prosecution of complete, incomplete, or in-process business negotiations
and contracting. Thus, GDRTA contends, the Supreme Court has authoritatively defined
"transact” as a matter of law.

{ 12} GDRTA also asserts that in Czechowski v. Univ. of Toledo, 10th Dist. No.
98AP-366 (Mar. 18, 1999), this court held that the common, ordinary, and generally
accepted meaning of the word "business," as used in R.C. 124.11(A)(7), was commercial,
industrial, or professional dealings, or the buying and selling of commodities and services.

{9 13} Therefore, using the definitions from Kentucky Oaks Mall and Czechowski,
GDRTA asserts that an employer "transacts business” when it prosecutes negotiations or
has commercial, industrial, or professional dealings including the buying and selling of
commodities or services. GDRTA claims its activities in Franklin County fall within this
definition because it entered into $600,000 worth of contracts for the purchase of goods
and services with at least 32 businesses in Franklin County from 2012 through 2014;
these contracts were negotiated and administered via GDRTA's employees' trips, phone
calls, emails, and faxes to and from Franklin County; and GDRTA has a collective
bargaining agreement with a union whose parent organization is based in Franklin
County.

{{ 14} The trial court found that the term "transacts business" was ambiguous
because it did not indicate whether "transacts business" meant any business, the majority
of its business, business related to its main purpose or business related only to the alleged
unfair labor practice. However, GDRTA maintains that "transacts business” in R.C.

4117.13(D) is not ambiguous because it is not susceptible to more than one "reasonable”
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interpretation. See Clark v. Scarpelii, 91 Ohio St.3d 271, 274 (2001) (statute is ambiguous
only if it is susceptible of more than one reasonable interpretation). That a statute
contains terms that are legislatively undefined, GDRTA asserts, does not render it
automatically ambiguous. GDRTA argues that the legislature chose not to qualify the
term "business," and the trial court created ambiguity by adding potential qualifications
into the term. As it is not ambiguous, according to GDRTA, the trial court erred when it
searched for statutory meaning beyond the common, everyday meaning.

{f 15} After reviewing GDRTA's arguments, relevant case law, and R.C. 4117.13(D),
we find that the trial court did not err when it found the term "transacts business"
ambiguous. We fail to find that "transacts business" has a single common and everyday
meaning, as GDRTA suggests. Resorting to dictionary definitions, and case law that uses
such dictionary definitions, as GDRTA urges the court to do, reveals materially differing
definitions that, if applied to the present case, would result in different outcomes.

{§ 16} GDRTA relies upon Kentucky Oaks Mall and Czechowski for their
respective definitions of "transact" and "business." With regard to the term "transact,"
GDRTA claims that the Supreme Court in Kentucky Oaks Mall authoritatively defined
“transact” as the carrying on or prosecution of complete, incomplete, or in-process
business negotiations and contracting. However, GDRTA fails to indicate the whole
dictionary definition of "transact" that the court in Kentucky Oaks Mall provided:

It is clear that R.C. 2307.382(A)(1) and Civ.R. 4.3(A)(1) are
very broadly worded and permit jurisdiction over nonresident
defendants who are transacting any business in Ohio.
"Transact," as defined by Black's Law Dictionary (5 Ed.1979)
1341, ™ * * means to prosecute negotiations; to carry on
business; to have dealings * * * The word embraces in its
meaning the carrying on or prosecution of business
negotiations but it is a broader term than the word "contract"
and may involve business negotiations which have been either
wholly or partly brought to a conclusion * * *." (Emphasis
added.)

(Emphasis omitted.) Id. at 75. Thus, in addition to the definition GDRTA picks from
Kentucky Oaks Mall, the court in Kentucky Oaks Mall also indicated that "transact" may
mean "to carry on business[,]" the application of which we will discuss infra after

analyzing the term "business." Id.
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{9 17} With regard to the term "business," GDRTA claims that we found in
Czechowski that the generally accepted meaning of "business” is "commercial, industrial
or professional dealings; the buying and selling of commodities or services." Id. However,
GDRTA admits in a footnote in its appellate brief that this court defined "business"
differently in Westerville v. Kuehnert, 50 Ohio App.3d 77 (10th Dist.1998). In Kuehnert,
we defined "business" as " '[t]he occupation, work, or trade in which a person is engaged.
* % * Any commercial establishment, such as a store or factory.' " Id. at 82, quoting The
American Heritage Dictionary of the English Language 180 (1969). We note that,
although GDRTA attempts to preclude Kuehnert from consideration by distinguishing it
factually from the present case, in that the focus in Kuehnert was whether an entity was a
"business," whereas here the issue is what activity constitutes a "business," we fail to see
why this distinction would make any difference in what the common, everyday definition
of the word should be.

{9 18} Considering the definition of "transact" in Kentucky Oaks Mall and
"business" in Kuehnert, we could find "transacts business" also means to carry on the
trade in which a person is engaged. " "Trade' is commonly defined as 'the business one
practices or the work in which one engages regularly.'" Fugate v. Ahmad, 12th Dist. No.
CA2007-01-004, 2008-Ohio-1364, 1 26, quoting Webster's Third New International
Dictionary 2421 (1993). Applying these definitions to the present case, GDRTA could be
found to transact business where it carries on the business it practices or the work in
which it engages in regularly, which would be Montgomery County. There is no reason to
find this definition is any less reasonable than the "common™ and "everyday" meaning
urged by GDRTA. Furthermore, although we agree with GDRTA that merely because a
word might have more than one definition does not render it necessarily ambiguous,
because other potential definitions of "transacts business" are just as reasonable as the
other and cannot be eliminated by statutory context, we must find an ambiguity exists.

{ 19} Because we have found "transacts business," as used in R.C. 4117.13(D) is
ambiguous, we must interpret the statute. R.C. 1.49 provides that if a statute is
ambiguous, in determining the intention of the legislature, we "may consider among other
matters: (A) The object sought to be attained; (B) The circumstances under which the
statute was enacted; (C) The legislative history; (D) The common law or former statutory
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provisions, including laws upon the same or similar subjects; (E) The consequences of a
particular construction; (F) The administrative construction of the statute."

{20} In the present case, after finding the statute ambiguous, the trial court
looked to §160(f) of NLRA, and cases interpreting that provision, to define "transacts
business." The language in §160(f) is essentially identical to that in R.C. 4117.13(D). See
Ohio Assn. of Pub. School Emp., Chapter 643, AFSCME/AFL—CIO v. Dayton City School
Dist. Bd. of Edn., 59 Ohio St.3d 159, 161 (1991), citing 29 U.S.C. 160 (finding that the
procedures for unfair labor practice cases mandated by R.C. 4117.12 and 4117.13 are
substantively identical to those established in NLRA to govern unfair labor practice cases
before NLRB). The trial court relied on four federal court cases interpreting §160(f)—U.S.
Elec. Motors v. N.L.R.B., 722 F.2d 315, 319 (6th Cir.1983): S.L. Industries v. N.L.R.B., 673
F.2d 1 (1st Cir.1982); Davlan Engineering, Inc. v. N.L.R.B., 718 F.2d 102, 103 (4th
Cir.1983); and Bally's Park Place, Inc. v. N.L.R.B. 546 F.3d 318 (sth Cir.2008)—to
conclude that an enlity is required to have a physical presence in the jurisdiction to satisfy
the "transacts business" requirement in R.C. 4117.13(D), and purchasing goods in, making
telephone calls to, having sales representatives in, and having employees who traveled
frequently to the jurisdiction were insufficient. The court noted that the legislature had to
be aware of the federal law interpretation of the identical federal provision when it
enacted the Ohio version.

{1 21} GDRTA presents three arguments as to why the trial court should not have
relied upon federal law for guidance on the meaning of R.C. 4117.13(D): (1) the General
Assembly clearly expressed that R.C. Chapter 4117 need not be interpreted consistent with
NLRA; (2) the Supreme Court has made clear that although R.C. Chapter 4117 is
interpreted within the general context of NLRA, the statutes need not be interpreted
identically; and (3) §160(f) and R.C. 4117.13(D) are fundamentally different in nature and
purpose.

{9 22} With regard to its first argument, GDRTA argues that, during the legislative
proceedings that led to the enactment of R.C. Chapter 4117, the General Assembly rejected
an amendment to R.C. Chapter 4117 that provided SERB and courts must conform, to the
maximum extent possible, to the provisions of NLRA and to case law established by
NLRB and the courts in interpreting and applying NLRA. See 1983 Ohio Legis. Bull. 744-
745. GDRTA asserts that if the General Assembly had wanted R.C. Chapter 4117 to be
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interpreted consistent with NLRA, it would have passed the proposed amendment. Thus,
GDRTA contends, the General Assembly expressed its desire that R.C. Chapter 4117 be
interpreted as an independent Ohio statute subject to Ohio rules of construction and not
in lockstep with NLRA by rejecting the proposed amendment.

{23} We do not agree that the tabling of the amendment by the legislature
necessarily signaled its desire to prohibit interpreting R.C. Chapter 4117 consistent with
NLRA, as GDRTA suggests. What we can reasonably glean from the legislature's failure to
adopt the proposed amendment is that the legislature desired to grant SERB and Ohio
courts the discretion to interpret and apply R.C. Chapter 4117 consistent with NLRA and
the decisions of NLRB and federal courts. The legislature's failure to vote on the proposed
amendment more evidently permits flexibility and freedom rather than rigidity and
prohibition in interpreting R.C. Chapter 4117. Importantly, the Supreme Court, as well as
this court, have found it proper to look to NLRB's interpretations of NLRA in interpreting
R.C. Chapter 4117. See, e.g., State ex rel. Glass, Molders, Pottery, Plastics & Allied
Workers Internatl. Union, Local 333, AFL-CIO, CLC v. State Emp. Relations Bd., 70 Ohio
St.3d 252, 254 (1994) (with respect to bargaining-unit determination, R.C. Chapter 4117 is
analogous to NLRA); State Emp. Relations Bd. v. Miami Univ., 71 Ohio St.3d 351, 353
(1994), citing State Emp. Relations Bd. v. Adena Local School Dist. Bd. of Edn., 66 Ohio
St.3d 485, 496 (1993) (because R.C. Chapter 4117's treatment of unfair labor practices
cases is modeled to a large extent on NLRA, NLRB's experience can be instructive,
although not conclusive); Liberty Twp. v. Ohio State Emp. Relations Bd., 10th Dist. No.
06AP-246, 2007-Ohio-295, { 8, citing Miami Univ. at 353 (noting that while NLRB cases
are not binding on SERB, SERB has used federal case law for guidance in the past); In re
Wheeland, 10th Dist. No. 94APE10-1424 (June 6, 1995), citing Miami Univ. (because R.C.
Chapter 4117 was modeled after NLRA, the NLRA's cases interpreting NLRA can be
instructive in interpreting R.C. Chapter 4117). Thus, although we agree that the legislature
has never expressed that R.C. Chapter 4117 need be interpreted in "lockstep” with NLRA,
there is nothing that prohibits a court from looking to NLRA for guidance when
interpreting R.C. Chapter 4117, and other Ohio cases have done so. Therefore, we reject
GDRTA's assertion that the trial court was prohibited from following federal case law in
interpreting R.C. Chapter 4117.

Appx. 9
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{24} GDRTA next argues that the Supreme Court found in S. Community, Inc. v.
State Emp. Relations Bd., 38 Ohio St.3d 224, 228 (1988), that NLRA does not control the
meaning of R.C. Chapter 4117, when it stated:

We feel that it is not necessary to go into any great detail in
the analysis of each of these laws and their similarities and
differences. It need only be noted that the National Labor
Relations Board deals with private sector employers and
employees, and SERB deals with public sector employers and
employees. The General Assembly has considered the public
policy differences, and so enacted R.C. Chapter 4117.

{{ 25} We first note that in the sentence immediately following the above quote,
the Supreme Court acknowledged that "even though we would review the present issues
within the general context of the National Labor Relations Act, Ohio's Act specifically
provides for the appeal sought herein by way of R.C. 4117.02(M), which quite clearly
carries out the legislative purpose to make SERB subject to R.C. Chapter 119." Id. at 228,
Thus, the court specifically indicated that issues pertaining to R.C. Chapter 4117 are
reviewed within the general context of NLRA, but such was not necessary in that case
because the Public Employees' Collective Bargaining Act found within R.C. Chapter 4117
had a specific provision addressing the issue.

{26} Furthermore, notwithstanding the differences between the underlying
issues in S. Community and the present case, given the Supreme Court's decisions in
Adena and Miami Univ., which were decided five and six years, respectively, after
S. Community, it is apparent that the Supreme Court did not intend its decision in
S. Community to prohibit Ohio courts from looking to NLRA and the determinations of
NLRB to interpret R.C. Chapter 4117. The Supreme Court in both Adena and Miami Univ.
clearly signaled that Ohio courts can utilize NLRA and federal cases that interpret NLRA
when interpreting R.C. Chapter 4117. Therefore, GDRTA's argument, in this respect, is
without merit.

{9 27} GDRTA next argues that §160(f) of NLRA and R.C. 4117.13(D) are not
comparable because the Supreme Court has found that R.C. 4117.13(D) is jurisdictional in
nature but federal case law has found that §160(f) of NLRA controls venue. However, we
fail to see how this distinction would render the definition of "transacts business,” as used
in §160(f), any less comparable to "transacts business," as used in R.C. 4117.13(D).
Therefore, we find the trial court did not err when it relied upon federal case law to define
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"transacts business," as used in R.C. 4117.13(D), and found that such case law requires a
physical presence in the county. For these reasons, GDRTA's first, second, third, fourth,
fifth, and sixth assignments of error are overruled.

{128} We will address GDRTA's seventh and eighth assignments of error together.
GDRTA argues in its seventh assignment of error that the lower court erred when it
denied GDRTA's motion to transfer venue. GDRTA argues in its eighth assignment of
error that the lower court erred when it refused to rely on federal law to determine the
venue issue after deferring to federal law to determine the subject-matter jurisdiction
issue. GDRTA argues that, under the most recent federal jurisprudence, §160(f) is venue
limiting in nature and not jurisdictional, citing Brentwood at Hobart v. N.L.R.B., 675
F.3d 999 (6th Cir.2012).

{29} GDRTA's reading of Brentwood is correct. Brentwood involved a dispute
over a union election, and the Sixth Circuit Court of Appeals addressed in which federal
court the company and NLRB should have filed their petitions in relation to an NLRB
order. Because neither the company nor NLRB contested whether the court could review
the petitions, the court analyzed whether §160(f) concerned venue or subject-matter
jurisdiction. If §160(f) concerned limitations on venue, the parties could waive the issue,
but if it concerned limitations on subject-matter jurisdiction, the parties could not waive
the issue.

{30} The court in Brentwood summarized the meaning of venue and subject-
matter jurisdiction. Subject-matter jurisdiction defines a court's power to adjudicate,
while venue specifies where judicial authority may be exercised based on convenience to
the litigants. Id. at 1002, citing Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U.S.
165, 167-68 (1939). The former asks "whether"—whether the legislature has empowered
the court to hear cases of a certain genre. The latter asks "where"—where should certain
kinds of cases proceed? Id., citing Wachovia Bank v. Schmidt, 546 U.S. 303, 316 (2006).

{{ 31} The court in Brentwood concluded that the requirements of §160(f) go to
venue and not subject-matter jurisdiction. As geographic limitations, the section asks the
"where"—the venue—"question," and the answer it gives turns on classic venue concerns,
such as choosing a convenient forum. Id. By generally permitting the action to proceed in
the circuit where the unfair labor practice in question occurred, where the company
resides or transacts business, or in the D.C. Circuit, §160(f) ensures that the company will

Appx. 11




OAl69 - X85

Franklin County Ohio Court of Appeals Clerk of Courts- 2015 May 28 12:16 PM-1 4AP000876

No. 14AP-876 12
not be forced to defend an action in a faraway circuit and confirms the statute's focus on
convenience. The court found that, in considering similar litigation-channeling
provisions, the United States Supreme Court has uniformly treated them as venue, not
Jurisdictional, limitations. Id., citing Panhandle Eastern Pipe Line Co. v. Fed. Power
Comm., 324 U.S. 635, 638-39 (1945) (finding that a provision allowing a company
contesting a Federal Power Commission order to obtain a review in the circuit court of
appeals wherein the company is located or has its principal place of business, or in the
D.C. Cireuit, was a geographic limitation relating to the convenience of the litigants and,
thus, going to venue and not to jurisdiction). The court in Brentwood also noted that the
United States Supreme Court had made a recent effort to bring discipline to the use of the
term "jurisdictional." Id. at 1003, citing Gonzalez v. Thaler, 132 S.Ct. 641 (2012).

{32} Furthermore, the court in Brentwood admitted that it had before, in U.S.
Elec. Motors at 318, referred to the geographic limitation in §160(f) in jurisdictional
terms, but that was in the days when the courts (including the Sixth Circuit) were less
than meticulous about using the term "jurisdiction.” Id. at 1004, citing Gonzalez at 648.
The court in Brentwood then concluded that, even though §160(f) relates to venue and
not jurisdiction, and, thus, the court could transfer the matter to another venue, it would
not exercise that discretion as the dispute had ample connections to the Sixth Circuit, as
the company "transacts business” in the Sixth Circuit.

{33} Although Brentwood might be persuasive if there existed no applicable
Ohio case law on the issue, there exists case law from the Supreme Court of Ohio, this
court, and other appellate courts that is applicable to this issue before us and conflicts
with Brentwood. See P.D.M. Corp. v. Hyland-Helstrom Ents., Inc., 63 Ohio App.3d 684,
fn. 1 (10th Dist.1990) (decisions of the Sixth Circuit Court of Appeals serve as persuasive
authority, at best); Watson v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 11AP-606,
2012-Ohio-1017, 116 (this court is bound by the doctrine of stare decisis and must follow
our own court's precedent); Martinez v. Yoho's Fast Food Equip., 10th Dist. No. 00AP-
441 (Dec. 19, 2000) (this court is obliged to following binding Supreme Court precedent).
GDRTA fails to cite any authority, and we find none, to support its proposition that,
because we relied upon federal authority to define "transacts business," we should rely
upon federal authority to address every other issue relating to R.C. Chapter 4117,
particularly when there exists applicable Ohio authority on the issue.
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{{ 34} In Nibert v. Dept. of Rehab. & Corr., 119 Ohio App.3d 431 (10th Dist.1997),
the appellant appealed an order from the State Personnel Board of Review ("SPBR") to
the common pleas court. The common pleas court dismissed the appeal for lack of
subject-matter jurisdiction under R.C. 124.34, which allows for an appeal from an SPBR
order to the court of common pleas of the county in which the employee resides in
accordance with the procedure in R.C. 119.12. On appeal, the appellant argued that the
court erred when it dismissed her complaint for lack of subject-matter jurisdiction and
should have granted her motion to transfer venue to another county.

{35} This court affirmed the decision of the trial court, citing Davis v. State
Personnel Bd. of Review, 64 Ohio St.2d 102 (1980). We found that, "as the court in Davis
explained, the issue is not one of venue, but of jurisdiction. As a result, not only was the
Franklin County Common Pleas Court without jurisdiction to consider appellant's appeal,
but a motion to transfer venue is an inappropriate vehicle to correct the improper filing."
Nibert at 433, citing Davis (finding that a common pleas court lacks subject-matter
jurisdiction if an employee appeals a decision of SPBR under R.C. 124.34 but is not a
resident of the county in which the common pleas court is located). We concluded that,
"[iIndeed, because the Franklin County Common Pleas Court lacked jurisdiction in the
matter, it could not grant appellant's motion for transfer of venue." Id., citing Heskett v.
Kerworth Truck Co., 26 Ohio App.3d 97 (10th Dist.1985).

{ 36} In Heskett, this court reviewed former R.C. 4123.519, which required that a
claimant's appeal from an order of the Industrial Commission of Ohio ("IC") be filed in
the common pleas court of the county in which the injury occurred. The claimant argued
that R.C. 4123.519 was a venue statute and the court could have transferred the matter to
a more appropriate venue, pursuant to Civ.R. 3(C), while the IC and employer argued that
it was a jurisdictional statute. We relied upon Indus. Comm. v. Weigand, 128 Ohio St. 463
(1934), which interpreted the predecessor to R.C. 4123.519 and held that the statute is a
special limited-jurisdiction statute applying to cases brought under workers'
compensation law and relates not only to venue but to jurisdiction, as it selects the court
which shall hear and determine such causes. See Heskett at 98, citing Weigand at
paragraph one of the syllabus. Because R.C. 4123.519 was jurisdictional in nature, this
court found in Heskett that the trial court had no authority to change the venue of an
appeal that should have been filed in a different county.
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{137} We note that R.C. 4123.519 was amended in 1989 and renumbered R.C.
4123.512 in 1993, and those two later statutes specifically contained safe-harbor
provisions that allowed the transfer of an appeal filed in the wrong jurisdiction. It has
been held that the safe-harbor provision in amended R.C. 4123.519 and 4123.512
converted the jurisdictional into a venue provision. See Mays v. Kroger Co., 129 Ohio
App.3d 159, 163 (12th Dist.1998) (Ohio courts construed the county of injury filing
requirement as a mandatory jurisdictional provision because the statute explicitly
required, rather than merely authorized, the filing of an action in the court in a specified
place, but amended R.C. 4123.519 and 4123.512 converted the jurisdictional requirement
into a venue provision).

{4 38} This court has subsequently followed Nibert and Heskett, as have other
courts. See Saxour v. Ohio Dept. of Rehab. & Corr., 10th Dist. No. 96APE09-1271
(May 27, 1997) (interpreting R.C. 124.34 and finding that because the employee filed her
appeal from the order of SPBR in the common pleas court in a county in which she did
not reside, the common pleas court lacked subject-matter jurisdiction and, therefore,
could not grant motion for transfer of venue); Styers v. Falcon Foundry Co., 11th Dist.
No. 99-T-0017 (Mar. 24, 2000) (the requirement that an employee must file a retaliatory-
discharge claim under R.C. 4123.90 in the county where the employer is located relates to
subject-matter jurisdiction and not venue; thus, the court could not transfer venue);
McKown v, Mayfield, 11th Dist. No. 1829 (June 30, 1988) (the filing requirements in R.C.
4123.519 relate to subject-matter jurisdiction, not venue, and a court does not have
authority to change the venue of an appeal filed in the wrong county); Vilimonovic v.
Modern Tool & Die Prods., Inc., 8th Dist. No. 54123 (June 23, 1988) (the filing
requirements in R.C. 4123.519 relate to subject-matter jurisdiction, not venue; thus, a
court cannot transfer venue when an appeal is filed in the wrong county).

{4 39} In addition to Nibert and the other cases above, we also find applicable our
decision in Calo v. Ohio Real Estate Comm., 10th Dist. No. 10AP-595, 2011-Ohio-2413.
In Calo, an individual filed a complaint with the Ohio Department of Commerce against a
real estate broker. The Ohio Real Estate Commission ("REC") issued an order revoking
the broker's real estate license, and the broker appealed to the Franklin County Court of
Common Pleas, pursuant to R.C. 4735.19, which provides that a real estate licensee may
appeal an order of the REC in accordance with R.C. Chapter 119. Because R.C. 119.12
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requires a party to file an appeal in his or her place of residence or place of business, and
the broker's residence and business were located in Cuyahoga County, the court dismissed
the matter for lack of subject-matter jurisdiction. On appeal, we rejected the broker's
contention that the issue was one of venue and not jurisdiction. We concluded that,
because the broker failed to comply with R.C. 119.12 to perfect his appeal, the Franklin
County Court of Common Pleas properly concluded it lacked subject-matter jurisdiction.

{{ 40} We find Nibert, Heskett, Calo, Davis, and Saxour, as well as the cases from
other appellate courts, answer the issue before us. These cases all conclude that a
statutory requirement for appealing an administrative order to a specific court is a matter
of subject-matter jurisdiction and not venue. Thus, in the present case, the requirement
in R.C. 4117.13(D) that any person aggrieved by a final order of SERB may appeal to the
court of common pleas of any county where the person transacts business relates to
subject-matter jurisdiction and not venue. Furthermore, because the common pleas court
lacked subject-matter jurisdiction, the court lacked the authority to transfer venue to the
appropriate court, For these reasons, GDRTA's seventh and eighth assignments of error
are overruled.

{{ 41} Accordingly, GDRTA's eight assignments of error are overruled, and the

judgment of the Franklin County Court of Common Pleas is affirmed.
Judgment affirmed.

TYACK, SADLER and LUPER SCHUSTER, JJ., concur.
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COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO

CIVIL DIVISION
Greater Dayton Regional
Transit Authority.,
Appellant, . CASENO. 14CV-6408
-Vs- . JUDGE SERROTT

State Employment Relations Board,
and

Amalgaznated Transit Union

Local 1385,
Appellee.
DECISION GRANTING APPELLEES’ MOTION TO DISMISS
ADMINISTRATIVE APPEAL
Rendered this 8" day of September, 2014,
SERROTT, J.

I. PROCEDURAL HISTORY

This matter is before the Court upon the Appellant’s, Greater Dayton Regional Transit
Authority’s, hereafter “G.D.R.T.A,” administrative appeal of a SERB. order finding GDR.T.A.
had committed unfair labor practices in violation of R.C. 4117.11. GDRT.A. and the other
Appellee, Amalgamated Transit Union Local 1385, hereafter “the Union,” are both physically
located in Montgomery County. Neither of the parties have physical locations in Franklin County.

Appellees, the Union, and S.E.R B., each filed a Motion to Dismiss this appeal arguing this
Court does not have jurisdiction to hear this appeal pursuant to R.C. 4117.13(D). The matter has
been fully briefed and the Court has reviewed all the memoranda including the “surreply.” The

parties all agree that the issue turns upon whether or not Appellant, G.D.R.T.A, “transacts business”

66
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in Franklin County, Ohio as set forth in R.C. 4117.13(D). _This issue is a matter of first impression
for any Ohio Appellate Court, A review of R.C. 4117.13(D), the relevant statute authorizing
appeals from SERB. and its “legislative history” will provide guidance to the Court in
determining this issue.

II. LEGAL ANALYSIS

R.C. 4117.13(D) permits appeals from SER.B. orders “to the Court of Common Pleas in
any County where the unfair labor practice in question was alleged to have been engaged in, or
where the person resides or transacts business.” The parties all agree the first two provisions
establishing jurisdiction or venue do not apply to this case. Therefore, the determinative issue is
whether Appellant “transacts business” in Franklin County, Ohio.

The Appellant has offered uncontradicted proof that it has contracts with vendors in
Franklin County and has expended about $600,000.00 in relation to those contracts. Appellant also
has offered proof its employees make numerous phone calls to this County and its employees travel
to Franklin County for “business.” Most of the travel involves meetings with Federal or State
agencies. Appellant also has a contract with a Union whose headquarters is in Franklin County (not
however, the Appellee Union herein). Appellant’s main business is the operation of a mass transit
system in the greater Dayton area. Appellant has no employees and has no physical business
locations in Franklin County and operates no buses or equipment in Franklin County. Appellant
cannot dispute that its main business purpose is to provide mass transit for passengers in the greater
Dayton area.

In the Court’s opinion there is little doubt that Appellant indeed transacts “business” in

Franklin County, Ohio. However, the crucial issue is whether the business it transacts is “business

2
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transactions” within contemplation of R.C. 41 17.13(D). In subsection (D), the legislature used the
term “transacts business” not the term “transacts any business” as used by the legislature in Ohio’s
long arm statute, R.C. 2307.3 82(A)(1). The addition of the term “any” in the long arm statute
greatly expands the meaning of “transacts business” in the Court’s opinion. Therefore, Appellant’s
arguments that this Court should look to the decisions interpreting the long arm statute are not
persuasive to the Court.

R.C. 4117.13(D) and its express terms must be interpreted in light of the context and
legislative history of the statute. While the express terms “transacts business” seems unambiguous
the term is undefined. Does the term mean any business; the majority of its business; business
related to its main purpose; or is it restricted to the “business” or transactions related to the alleged
unfair practice? The above issues are unclear and in that sense the term is ambiguous,

First, the Court recognizes that it should give the term used in the statute its plain ordinary
meaning under R.C. 1.42, which provides the following verbatim:

Words and phrases shall in be read in context and
construed according to the rules of grammar and
common usage. Words and phrases that have
acquired a technical or particular meeting,
whether by legislative definition or otherwise,
shall be construed accordingly.

Thus, the phrase “transacts business” must be read in the context of the statute in light of the
origin of the statute and in light of whether the phrase has any special meaning, Additionally,

statutes authorizing administrative appeal requirements have been strictly and narrowly construed

regarding the appeal requirements. Hughes v. Ohio Department of Commerce. 114 Ohio St.3d 47

(2007).

Appx. 18



0C050 - R4Ijifanklln County Ohio Clerk of Courts of the Common Pleas- 2014 Sep 08 1:10 PM-14CV006408

R.C. 4117.13(D) is modeled and almost identical to the National Labor Relations Board Act
governing appeals. See 29 U.S.C. 160(f). § 160(f) provides “any person aggrieved by a final order
of the Board. .. may obtain a review by such order in any United States court of appeals in the circuit
wherein the unfair labor practice in question was alleged to have been engaged in or wherein such
person resides or transacts business.” The Franklin County Court of Appeals has noted that R.C.

4117.13 is almost identical to 29 U.S.C. 160(f). Moore v. Youngstown State University ; 63 Ohio

App.3d 238, 242 (1989). As noted supra, no Ohio Appellate decision has interpreted the phrase
“transacts business” as used in R.C. 4117.13(D). Therefore, because of the almost identical nature
of the statutes, this Court finds it instructive to review the Federal decisions construing the phrase.
The Federal decisions construing the term have natrowly construed the phrase. The
decisions require more than simply conducting business through contracts, or e-mails, or even when
employees travel to the jurisdiction where the appeal was filed. The First Circuit ruled that it did not
have jurisdiction over an NLRB appeal simply because the Appellant bought and sold items in the
First Circuit’s jurisdiction. The Court also rejected Appellant’s claim that an exclusive sales
representative’s physical presen.ce in the First Circuit’s jurisdiction was sufficient to transact

business within the meaning of the statute. $.L. Industries v. NLR.B. 673 F.2d 1 (1% Cir. 1982). In

reaching a similar conclusion, the Sixth Circuit found it significant that Appellant never owned or
leased property or maintained an office for its employees within its jurisdiction. U.S. Elec. Motors

v.NLRB., 722 F.2d 315,319 (6" Cir. 1983).

Two other Federal Circuit decisions have also narrowly construed the phrase “transacts
business” for purposes of NLRB appeals. The Fourth Circuit ruled that an Appellant who

purchased goods, had sales representatives, and employees who traveled frequently to the

4
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jurisdiction, did not “transact Ibusiness” within the Fourth Circuit in spite of fairly extensive
business relations within the Circuit. Davlan Engineering, Inc. v. NLR.B. 718 F.2d 102, 103, (4"
Cir, 1983). As in the cases from the Sixth and First Circuit, the Fourth Circuit fount it si gnificant
that Appellant had no “permanent physical facility nor any employees” situated in thIe Fourth
Circuit. Id. at 103. The Fourth Circuit in the opinion at p. 103 stated the following verbatim:

Without attempting to define the minimum level of
activity to satisfy the prong of the § 160(f) venue
requirements, we hold that Davlan does not “transact
business” in this circuit. It has neither any permanent
physical facility nor any employees situated here. See
S.L. Industries, Inc. v. NLRB, 673 F.2d 1,3 (1" Cir.
1982). If the mere purchase and sale of goods, with
its attendant telephone and personal contacts within
this circuit-suffices without more as “transacting
business,” we think the force of § 160(f) as a venue-
limiting provision would be effectively eviscerated,
See S.L. Industries, 673 F.2d at 3.

The Fifth Circuit reached the same conclusion in Bally’s Park Place Inc. v. NL.R.B. 546

F.3d 318 (5" Cir. 2008). In the Bally case, the Court rejected Appellant, Bally’s, contention that its
parent company transacted business in the Fifth Circuit sufficient to satisfy the statute. The Fifth
Circuit noted that the statute was designed to limit appeals and that if a broad interpretation of the
phrase was adopted appeals could be filed in practically any Federal Circuit. (Id. At 321). The Fifth

Circuit adopted the Davlan test seeming to require a “permanent facility or employees situated” test.

(Id. at 321). The Court went on to quote from the Davlan case the following:

If the mere purchase and sale of goods, with its
attendant telephone and personal contacts-which
fairly characterizes all Davlan’s contacts with this
circuit-suffices without more as “transacting
business,” we think the force of § 160(f) as venue-
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limiting  provision would be effectively
eviscerated. (Citing Davlan)

The principal precedent in our own Circuit is
consistent with an analysis requiring some sort of
physical presence.

One Ohio Common Pleas decision interpreting R.C. 4117.13(D) decided by Judge Martin
(whom this Court practiced law before and has the utmost respect for) reached the same conclusion
as the Federal Court. However, a review of the decision indicates the appellant may not have
transacted any business in Franklin County. See Manchester Fduc. Assoc. v, Memchester Local
School Bd of Fduc. 85-CV-03-1333, 1985 W.L. 263515.

This Court concludes that the reasoning and policy considerations outlined in the Federal
cases are equally applicable herein. This Court notes that Appellant does not have any permanent
physical facility, or office, in Franklin County. The Federal cases seem to require a “physical
presence” test. The legislature has restricted SERB appeals to locations where a person “transacts
business.” The legislature did not include the term “any business” and the legislature had to be
aware of Federal law interpreting the phrase when it adopted the phrase “transacts business” in the
Ohio statute. The term must be restricted to more than simply buying and selling goods; entering
into contracts; or telephoning persons within Franklin County. If this Court were to adopt such a
broad interpretation, an appeal could be filed in almost any County in Ohio. The expansive
interpretation advocated by Appellant would in effect “eviscerate” the limiting effect of the phrase.

However, this Court notes that this decision was a “close call.” Appellant does indeed
transact significant business in Franklin County. Nothing in the Ohio statute requires a permanent

physical facility, or physical presence, in order to satisfy the “transacts business” requirement. The

Ohio statute already has a provision for an appeal if the aggrieved party resides in the County.
6
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Therefore, should this Court restrict the “transacts business”
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phrase to require a physical presence in

order to satisfy transacting business? These are difficult questions. The court did however find the

Federal cases persuasive and adopts the reasoning and holdings of those cases. An appeal should be

perfected to allow the Appellate Court to decide this thorny issue de novo.

Finally, this Court notes the Federal cases ruled that the “transacts business” requirement is

a venue issue and ordered some of the cases transferred to the proper venue. This issue was not

briefed before this Court,

This Court will GRANT the Motion to Dismiss for the reasons stated herein unless either

party convinces the Court that it should simply transfer venue to Montgomery County.

Accordingly, the Court will delay entering a final judgment on this Decision until September 19,

2014 to allow either party to brief the venue issue or to indicate to the Court that it is not an issue.

IT IS SO ORDERED.

COPIES TO:

Ronald G. Linville, Esq.
Baker Hostetler, LLP
Capitol Square, Suite 2100
65 East State Street
Columbus, Ohio 43215
Counsel for Appellant

Lisa M. Critser

Assistant Attorney General
Labor Relations Section

30 East Broad Street, 16™ Floor
Columbus, Ohio 43215

Counsel for Appellee

State Employee Relations Board
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Amalgamated Transit Union, Local 1385
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It Is So Ordered.
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